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WASHINGTON.  O.  C. 

TESTIMONY 


JUNE  17th,  1916 

Satueday^   10.30  A.  ir. 
Hearing  continued,  pursuant  to  adjournment. 
Mr.  Smith. —  I  wish  to  swear  Mr.  Grant  L.  Pugh. 

Geajstt  L.  Pugh,  being  duly  sworn,  testified  as  follows: 
Direct-examination  by  Mr.  Smith : 

Q.  Mr.  Pugh,  you  live  in  the  city  of  Lockport  ?     A.  Yes,  sir. 

Q.   And  are  engaged  in  business  '^     A.  Yes,  sir. 

Q.  What  line  of  business  ;'    A.  Cold  storage. 

Q.  You  are  the  manager '(    A.  Yes,  sir. 

Q.  Of  what  cold  storage ''.    A.  Niagara  County  Fruit  Company. 

Q.  How  long  have  you  been  manager  (    A.   About  six  years. 

Q.  Y'ou  use  electricity  for  power  (    A.  Yes,  sir. 

Q.  Furnished  by  the  Lockport  Light,  Heat  &  Power  Company  ? 
A.  A'es,  sir. 

Q.  How  long  have  they  furnished  you  power  ?  A.  Since  1 
have  been  in  charge  of  the  building. 

Q.  Have  you  an  engineer  in  charge  of  the  electric  operation  ? 
A.  Yes,  sir. 

Q.  How  long  has  your  present  engineer  been  in  your  employ? 
A.   Since  T  have  been  there. 

Q.  For  five  or  six  years  ?     A.  Yes,  sir. 

Q.  He  is  more  familiar  with  the  matter  of  the  cost  of  current 
and  has  knowledge  of  it?    A.  Yes,  sir;  he  has  charge  of  that. 

Charles  A.  F'ixley,  being  duly  sworn,  testified  as  follows: 

Direct-examination  by  ^Ir.  Smith: 

Q.  You  are  the  engineer  mentioned  by  IMr.   Pugh,   are  you, 
Mr.  Finley  ?    A.  Yes,  sir. 
6  —  1 
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Q.  In  charge  of  tbe  biulding  in  whidi  he  is  the  manager? 
A.  Yes,  sir. 

Q.  In  the  cold'  storage  business  in  the  city  of  Lockport  ?  A. 
Yes,  sir. 

Q.  And  uses  electricity  for  power  purposes  ?     A.  Yes,  sir. 

Q.  Furnished  by  the  Lockport  Light,  Heat  &  Power  Com- 
pany?   A.  Yes,  sir. 

Q.  And  has  been  so  furnished  for  more  than  two  years  last 
past?    A.  Yes,  sir. 

Q.  You  are  acquainted  with  the  electric  apparatus  in  your 
institution?    A.  Yes,  sir. 

Q.  And  the  matter  of  bills  and  costs  of  electric  power  cornea 
directly  to  your  attention  ?    A.  Yes,  sir. 

Q.  And  are  within  your  personal  charge  ?    A.   Yes,  sir. 

Q.  Are  you  able  to  state  the  effect  of  the  new  rates  as  it  affects 
your  institution?     A.  Yes;  our  bills  are  increased. 

Q.  Have  you  the  bills  with  you  that  will  show  that  ?  A.  Yes, 
sir. 

Q.  Will  you  produce  them  to  the  Comm^ittee?  A.  I  have 
condensed  them  into  that  form  (produces  paper). 

Q.  You  can  make  your  statement  in  any  v/ay  that  you  please 
to  the  Committee,  showing  the  difference  in  the  cost  to  you  under 
the  old  rate  and  the  new  rate.  Go  ahead.  A.  You  want  the 
difference  in  the  years  1915  and  1916  ? 

Q.  Yes,  from  the  time  of  the  establishment  of  the  new  rate. 
A.  In  the  season  of  1914,  in  November,  under  the  old  rate,  we 
used  9,428  kilowatt  hours  at  a  gross  cost  of  $128.04;  the  service 
charge  was  $15. Y5,  making  the  total  $143. YS ;  and  with  a  dis- 
count of  $32.0'1,  that  leaves  a  net  of  $111.78.  In  1915  the  bill 
for  ISTovember  showed  that  the  kilowatt  hours  was  6,347,  at  a 
igross  cost  of  $63.47,  and  a  seiwice  charge  of  $51.25,  making  a 
total  of  $114.72,  from  which  there  was  a  discount  allowed  of 
$7.50,  leaving  the  net  bill  $107.22.  That  was  $4.56  cheaper 
under  the  new  rate  than  under  the  old  rate  for  the  month  of 
November;  but  the  fact  in  this  case  was  that  we  used  9,428 
kilowatt  hours  in  1914  and  only  6,347  in  1915.  Our  consump- 
tion was  greater  by  nearly  one-third,  and  our  service  charge  was 
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higher,  $15.'i''5  under  the  old'  rate  and  $51.25  under  the  new 
rate. 

Q.  A  saving  of  one-third  of  your  power  saved  you  a  charge 
on  your  bill  of  $4.56  ?     A.  Yes,  sir,  $4.56. 

Q.  How  about  December?  A.  In  December  of  1914  our  con- 
sumption was  2,759  kilowatt  hours,  at  a  gross  cost  of  $48.74, 
and  a  service  charge  of  $5.25,  making  the  total  $53.99,  from 
which  was  allowed  a  discount  of  $12.18,  leaving  the  net  bill 
$41.81.  For  the  same  month  in  1915,  our  consumption  was 
3,044  kilowatt  hours  at  a  gross  cost  of  $30.44,  and  a  service 
charge  of  $54.25,  making  a  total  of  $84.69,  from  which  was  de- 
ducted a  discount  of  $13  leaving  the  net  bill  $71.69.  So  that 
in  that  month  we  paid  $29.88  more  under  the  new  rate  than 
under  the  old. 

Q.  For  how  much  additional  power  and  service?  A.  We 
used  more  current  that  month,  a  difference  of  about  285  kilowatt 
hours  —  it  was  3,0'44  in  1915  and  only  2,759  in  1'914. 

Q.  About  300  kilowatts  difference?     A.  Yes,  sir. 

Q.  And  that  cost  you  nearly  $30  't    A.  Yes,  sir. 

Q.  And  that's  about  $10  a  hundred  extra  ?    A.  Yes. 

Q  And  your  service  charge  that  month  was  more  than  the 
month  before?  A.  Yes;  in  December,  igio,  it  was  $54.25  and 
in  December,  1914,  it  was  $5.25. 

Q.  Your  demand  charge  increased  between  ISTovember  and 
December?    A.  Yes,  sir. 

Q.  Continue  with  your  statement,  please.  A.  In  the  month  of 
January,  under  the  old  rate,  our  consumption  was  3,953  kilo- 
watt hours  of  which  the  gross  cost  was  $71.10,  and  a  service 
charge  of  $6.75  made  a  total  cost  of  $77.85 ;  and  that,  with  a  dis- 
count of  $17.77  would  leave  a  net  cost  of  $60.08 ;  in  January 
of  this  year,  under  the  new  rate,  our  consumption  was  3,822 
kilowatt  hours,  the  gross  cost  was  $38.22  and  the  service  charge 
was  $48.25,  making  the  total  of  $86.47,  which,  with  a  discount 
of  $7.00  leaves  $79.47  as  the  net  cost. 

Q.  That  is  how  much  difference?  A.  The  diiference  for  the 
month  of  January  was  $19.39. 
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Q.  Practically  nO'  difference  in  the  co^nsumption  ?  A.  Oh, 
yea;  more  tised  under  the  old  rate  than  under  the  new. 

Q.  Your  demand  charge  —  what  hadi  happened  to  that?  A. 
The  demand  charge  decreased  from  the  previous  month. 

Q.  About  how  much  decrease?    A.  About  $6.00. 

Q.  Had  you  changed  your  installation  in  any  way?     A.  IvTo. 

Q.  Or  your  demand?  A.  Practically  the  same;  they  had  a 
man  come  around  who  took  the  reading  of  the  meter. 

Q.  What  about  the  next  month?  A.  The  next  is  February. 
Under  the  old  rate,  a  year  ago,  our  consumption  was  4,225-  kilo- 
watt hours,  and  the  gross  cost  was  $7 3. '2 8  and  the  service  charge 
$7.50,  making  a  total  of  $80.78 ;  and  that,  with  a  discount  of 
$18.31,  would  leave  the  net  cost  of  $62.47;  in  1916,  in  February, 
the  consumption  was  3,293  kilowatt  hours  and  the  gross  cost 
$32.93  and  service  charge  $33.25,  making  the  total  $66.18;  the 
discount  was  $4.50,  so  the  net  cost  was  $61.68. 

Q.  What  is  the  difference  in  that  ?  A.  Under  the  old  rate  it 
was  -59  cents  cheaper  than  under  the  new  rate. 

Q.  AVhat  explanation,  if  any,  is  there  for  that '(  A.  Xo 
explanation. 

Q.  What  amount  of  power  was  used'?  A.  By  the  old  bill 
4,225  kilowatt  hours  and  under  the  new  bill  3,293  kilowatt  hours. 

Q.  Smaller  consumption  under  the  new  rate?    A.  Yes. 

Q.  By  how  many  kilowatt  hours  is  it  smaller  ?    A.  About  900. 

Q.  Saving  79  cents  by  saving  900  Icilowatt  hours  of  consump- 
tion ?  A.  Yes ;  our  dem-and  was  less ;  we  are  trying  to  keep 
demand  down  by  operating  one  side  of  the  machine. 

Q.  The  immediate  effect  is  to  reduce  instead  of  increase  the 
current.    A.  Yes. 

Q.  You  have  to  be  economical?  A.  jSTot  in  the  use  of  the 
current  but  in  the  demand. 

Q.  In  the  demand?  A.  Yes;  we  have  to  keep  the  demand 
down  in  order  to  keep  the  bills  down ;  we  always  operated  both 
pides  of  the  30rton  machine  which  has  a  compressor,  but  now 
we  operate  only  one  side ;  we  have  to  operate  more  hours  during 
'the  day  than  before ;  we  only  ran  four  hours  under  the  old  rate 
and  have  to  run  eight  hours  under  the  new  to  keep  the  demand 
down. 
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Q.  Well,  read  the  next  month  for  us.  A.  March.  Our  con- 
sumptdon  under  the  old  system,  1914,  was  5,322,  and  gross  cost 
$87.41  and  service  charge  $9.00,  making  the  total  $96.44,  and  a 
discount  of  $21.85  brings  the  net  cost  down  to  $74.59.  Under 
the  new  rate  our  consumption  for  ilarch  was  3,964  kilowatt 
hours,  and  the  gross  cost  was  $39.64  and  service  charge  $40.75, 
making  the  total  $80.39 ;  the  discount  was  $5.75,  and  that  made 
the  net  cost  $74.64;  a  difference  in  the  month  of  iMarch  between 
the  old  rate  and  the  new  rate  of  five  cents. 

Q.  With  what  relative  proportion  of  consumption?  A.  Under 
the  old  it  was  .5,322  kilowatt  hours  and  under  the  new  it  was 
3.964  kilowatt  hours. 

Q.  So  that  for  about  1,200  kilowatt  hours  you  paid  5  cents 
more  ?    A.  Yes,  sir. 

Jjv  Mr.  Thompson : 

Q.  You  operate  a  cold  storage?    A.  Yes,  sir. 

Q.  What  is  your  rate  ?     A.  Power  rate. 

Q.  ^Vhat  is  your  demand  charge  ?  A.  They  are  giving  us 
thirty-one  I  believe. 

Q.  How  much  do  you  demand?  A.  We  pay  so  much  for  all 
that  meters,  and  then  we  pay  our  service  charge. 

Q.  How  do  you  get  a  different  rate  ? 

]\Ir.  Smith. —  A  man  who  goes  around  with  a  little  instrument 
and  listens-in,  establishes  that. 

Mr.  Thompson.— The  first  bilk  would  bo  $13.50,  and  $1.50 
per  horse-power  for  demand. 

Witness. —  We  go  on  the  wholesale  rate. 

Mr.  Sm.itli. —  Tnstea.d  of  capacity  chargo,  this  is  a  demand 
charge. 

]\i  r.  Thompson. —  What  your  demand  is  ? 

Witness. —  Yes,  sir. 

J3y  ifr.  Smith : 

Q.  How  much  is  your  demand?     A.  From  34  to  52  and 
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Q.  And  in  addition  tO'  that  tliey  charge  you  1  cent  a  kilowatt 
ior  all  you  use?    A.  Yes,  that's  it. 
Q.  You  have  how  much  capacity  ? 

Mr.  Thompson. —  In  Middleport  it  is  a  straight  rate  of  1  cent ; 
and  it  is  a  profitable  contract  too,  on  which  the  company  is  pay- 
ing a  divided. 

By  Mr.  Smith: 

Q.  Gro  ahead  with  the  next  month.  A.  The  next  is  April. 
Under  the  old  rate  our  consumption  was  6,323,  the  gross  cost 
$83.54,  service  $9,  making  the  total  $92.54;  and  that,  with  a  dis- 
count of  $20.88,  leaves  $71.66  as  the  net  cost  for  that  month. 
Under  the  new  rate  our  consumption  was  5,807  kilowatt  hours  and 
gross  cost  $58.67,  service  charge  $40.75,  making  the  total  cost 
$99.42,  which,  with  a  discount  of  $5.75,  leaves  $93.67.  Under 
the  new  rate  it  cost  us  $22.01  more  to  operate  that  month. 

Q.  For  what  extra  service  ?  A.  The  current  consumed  was 
about  430  kilowatt  hours  more  under  the  new  rate. 

Q.  Four  hundred  kilowatt  hours  more,  at  a  cost  of  $20  ?  A. 
Yes,  sir,  $22.01. 

Q.  Those  40.0  kilowatt  hours,  that  cost  you  $22.01,  have  a  bill 
price  of  one  cent  each,  or  $4  ?     A.  Yes,  sir. 

Q.  How  about  the  month  of  May  ?  A.  In  May,  under  the  old 
rate,  we  consumed  3,686  kilowatt  hours  at  a  gross  cost  of  $66.98, 
and  a  service  charge  of  $6,  making  the  total  $72.98,  which,  allow- 
ing a  discount  of  $16.74  would  leave  $56.24  as  the  net  cost.  In 
1915,  in  May  we  consumed  5,423  kilowatt  hours,  at  a  gross  cost 
of  $54.23,  and  a  service  charge  of  $52.75,  making  a  total  of 
$106.98,  from  which  was  deducted  a  discount  of  $7.75,  leaving 
the  net  cost  to  us  of  $99.23.  That  was  $42.99  in  excess  of  what 
we  paid  a  year  ago. 

Q.  For  how  many  excess  kilowatt  hours?     A.  About  1,800. 

Q.  Which  would  have  a  bill  value  of  $18  ?     A.  Yes,  sir. 

Q.  How  does  the  whole  season  line  up?  A.  Takina;  the  whole 
season,  the  same  months,  in  1914  and  in  1915  —  we  had  to  pay 
$108.97  more  in  1915  than  we  did  under  the  old  rate  in  1914, 
and  under  the  old  rate  we  used  2,936  kilowatt  hours  more  than 
we  did  under  the  new  rate. 
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Q.  They  charged  you  $108  for  not  using  the  2,900  kilowatt 
hours?    A.  Yes,  sir,  that  is  it;  2,936. 

Q.  We  will  have  to  concede  that  that  was  an  inducing  feature 
to  use  electricity. 

Mr.  Thompson. — ■  We  will  take  your  factory  to  Middleport,  and 
I  will  promise  to  give  you  that  one-cent  rate.  In  comparing  your 
rate  with  the  rate  now  obtained  by  them,  I  am  simply  showing  the 
people  of  the  city  of  Lockport  that  you  have  got  to  have  some  real, 
sensible,  intelligent  slant  at  the  situation.  This  thing  is  not  right. 
This  rate  is  not  fair,  as  it  is  shown  so  far.  It  may  be  a  mistake  of 
course,  but  so  far  I  can't  see  any  justice  in  it  at  all. 

Mr.  Smith: 

Q'.  Can  you  give  me  the  maximum  kilowatt  use  in  the  height 
of  your  electric  necessity  during  the  summer  months  ?  Take  some 
of  the  high-use  months  and  tell  me  how  many  kilowatt  hours  per 
month  you  use  under  the  old  system. 

Mr.  Thompson. — The  Middleport  Company  buys  its  power  for 
$20  as  against  $16  paid  by  this  company  here,  too. 

Mr.  Smith. —  Is  it  a  fact,  Mr.  Chairman,  that  by  reason  of  your 
profits  you  don't  want  any  more  customers  for  fear  of  getting  into 
a  position  where  you  will  suffer  losses  ? 

Mr.  Thompson. — ^We  are  anxious  to  get  them  all  right.  Here 
is  Niagara  power.  You  are  advertising  it  on  a  great  big  sign  up 
here  where  everybody  coming  into  the  city  can  see  it;  $16  power 
for  Lockport.  If  you  have  that  power  you  should  give  your  rate 
so  that  you  know  you  get  it. 

Mr.  Smith. — Why,  we  have  right  here  a  ten-car  passenger  train 
that  must  go  a  hundred  miles,  and  the  more  passengers  you  put 
in  it  the  more  it  costs  to  run  the  train. 

Witness. —  iSeptember  and  October  are  our  big  months.  Our 
consumption  for  September  a  year  ago  was  15,450-  kilowatt  hour, 
and  for  October,  1915,  was  14,910. 

By  Mr.  Smith : 

Q.  Take  your  memorandum,  Mr.  Finley.  Under  this  new  rate 
you  had  a  certain  use  with  a  certain  amount  of  money  for  a  cer- 
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tain  demand.  Now,  give  me  the  first  month,  with  the  amount  of 
money  required  for  the  demand  —  the  kilowatt  hours  used.  A. 
Six  thousand  three  hundred  and  forty-seven. 

Q.  For  which  you  paid  a  service  charge  of  what?  A.  Fifty- 
one  dollars  and  twenty-five  cents. 

Q.  You  next  month  ?     A.   Three  thousand  and  forty-four. 

Q.  And  the  demand  charge  ?  A.  Fifty-four  dollars  and  twenty- 
five  cents. 

Q.  And  your  next  use  ?  A.  Three  thousand  eight  hundred  and 
twenty-two. 

Q.  With  a  demand  use  of  what?  A.  Forty-eight  dollars  and 
twenty-five  cents. 

Q.  IText  use  ?  A.  Three  thousand  two  hundred  and.  ninety- 
three. 

Q.  With  a  demand  use  ?  A.  Thirty-three  dollars  and  twenty- 
five  cents. 

Q.  Next  use  ?    A.   Three  thousand  nine  hundred  and  sixty-four. 

Q.  Demand  use  ?    A.  Forty  dollars  and  seventy-five  cents. 

Q.  In  round  numbers,  yoair  service  charge  for  September  next 
will  be  $150  ?     A.  It  looks  that  way. 

Q.  It  will  figure  that  way.  Your  service  charge,  independent 
of  your  use  will  be  $354.50,  on  the  same  basis  practically;  with  a 
service  charge  of  $275.75.    A.  Of  course  the  kilowatts  will  ■ 

Q.  Will  be  a  cent  apiece  ?    A.  Yes. 

Q.  And  based  on  your  demand  ?  A.  Yes,  the  demand  we  use 
in  any  three  minutes  during  the  time.  If  we  are  pulling  50 
horse-power  for  three  minutes  during  the  day,  that  would  be  our 
use. 

Q.  There  is  a  meter  which  lias  a  constant  register,  is  there  not, 
that  indicates  the  pull  at  any  time?  A.  ISTo;  it  indicates  the 
amount  used;  they  take  the  revolutions  for  three  minutes  and 
figure  it  that  way. 

Q.  I  am  figuring  based  on  the  average  pull  and  peak  and  de- 
mand and  charge.  On  that  nverage  your  service  charge  will  be 
about  $150?    A.  Yes. 

Mr.  Tliompson. — There  is  no  way  that  you  can  tell  what  your 
demand  is  except  when  they  come  down  there  with  one  of  thefo 
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listening  instruments ;  they  tell  you  after  they  have  experimented 
with  that  ?     A.  ISTo;  we  have  no  way  of  telling. 

Q.  With  your  regular  meter  you  can  read  the  meter  ?    A.  Yes. 

Q.  They  tell  you  what  the  demand  is  and  you  take  their  word 
for  it  ?     A.  Yes,  sir. 

Q.  It  should  be  measured  hy  an  instrument  that  is  left  there, 
and  one  you  can  read  yourself.  I  think  an  instrument  should  be 
put  in  by  the  company  and'  left  there  that  the  user  could  read; 
and  that  matter  should  have  been  called  to  the  attention  of  the 
Public  Service  Commission ;  maybe  it  was,  but  if  it  was  I  want 
to  know  it.  Do  you  know  if  the  expert  of  the  city  of  Lockport 
took  that  into  consideration  ? 

Mr.  Smith. —  'No,  because  that  related  to  electricity. 

HowAED  M.  WiTBECK,  being  duly  sworn,  testified  as  follows : 

Direct-examination  by  ilr.  Smith : 

Q.  You  are  a  resident  of  the  city  of  Lockport  ?    A.  I  am. 

Q.  Have  been  for  how  long  ?    A.  Twenty-five  years. 

Q.  Ever  occupied  any  official  position  in  the  city  ?  A.  Mayor 
once,  and  was  a  member  of  the  board  of  education  for  several 
years. 

Q.  What  is  your  business  ?    A.  Manufacturing  flour. 

Q.  In  one  or  more  locations  ?    A.  Two,  in  this  city. 

Q.  Were  one  or  both  of  those  aifected  by  the  change  in  rates  of 
the  Lockport  Light,  Heat  &  Power  Company?    A.  One  only. 

Q.  Which  was  that?    A.  The  Thompson  mill. 

Q.  Have  you  evidence  with  you,  or  are  you  in  a,  position  to 
inform  the  Committee  as  to  the  effect  of  the  change  in  rates  on 
that  mill  ?  A.  Mr.  S.  N.  Cook  called  one  day  when  I  was  out 
of  town  and  took  the  receipts,  and  said  he  would  return  them ;  I 
called  him  up  and  he  said  the  secretary  had  them,  or  that  Judge 
Hickey  had  them. 

Q.  Can  you  tell  the  general  effect  on  your  company  ? 

Judge  Hickey. —  I  think  I  have  them  at  the  oflSce. 
By  Mr.  Smith : 

Q.  Would  you  be  willing  to  wait  a  few  minutes,  Mr.  Witbeck, 
and  let  Judge  Hickey  get  those  papers  ?    A.  Yes,  sir. 
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William    A.    EioiimonDj    being   duly    sworn,    testified    as 
follows : 

Direct-examination  by  Mr.  Smith : 

Q.  You  are  a  resident  of  the  city  of  Lockport,  Mr.  Richmond  * 
A.  Yes,  sir. 

Q.  And  you  have  been  for  many  years  ?  A.  Why,  nearly  fifty 
years. 

Q.  And  in  what  business  have  you  been  engaged?  A.  I  was 
engaged  in  manufacturing  machinery,  but  I  am  not  now. 

Q.  Operating  a  plant  where?  A.  Across  the  canal,  right  over 
there. 

Q.  For  the  benefit  of  the  stenographer,  I  will  sta!te  that  it  is 
located  on  Gooding  and  Caledonia  streets.  Have  you  occupied 
any  official  position  in  the  city  of  Lockport  ?  A.  Yes,  I  was  mayor, 
water  commissioner,  school  commissioner  and  several  other  things. 

Q.  Have  you  occupied  any  position  under  the  State  or  national 
government  at  any  time  ?  A.  Yes ;  I  was  collector  of  customs  at 
Niagara  Falls  from  18i95  to  1899. 

Q.  Mr.  Richmond,  the  question  of  the  right  of  the  Lockport 
Light,  Heat  &  Power  Company  to  capitalize,  and,  if  they  have  the 
right  to  capitalize,  the  extent  to  which  they  should  capitalize  the 
right  to  use  the  2'0,0'0'0  horse-power  obtained  from  the  Interna- 
tional Power  &  Transmission  Company,  is  under  discussion  before 
this  Committee  on  the  question  of  rates.  It  will  be  necessary  to 
make  some  inquiry  of  you  in  regard  to  that  matter.  You  were 
a  member  of  the  International  Power  &  Transmission  Company  ? 
A.  I  was  a  stockholder  and  a  director. 

Q.  And  that  International  Power  &  Transmission  Company, 
as  I  understand  it,  if  correctly,  was  taken  over  for  the  purpose 
of  carrying  the  right  under  that  contract?  A.  Yes;  it  was  taken 
over  for  the  purpose  of  bringing  cheap  power  to  Lockport. 

Q.  And  for  the  purpose  of  carrying  that  contract  right?  A. 
Yes. 

Q.  How  many  stockholders  were  there  in  the  International 
Power  &  Transmission  Company  after  it  had  located  itself  in  the 
city  of  Lockport  in  that  way  ?    A.  Fifteen  or  sixteen. 

Q.  How  many  of  those  fifteen  or  sixteen  were  the  original  so- 
called  directors  of  the  ISTiagara,  Lockport  &  Ontario  Power  Com- 
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pany  ?  A.  Ten  stockholders,  original  stockholders  of  the  Niagara, 
Lockport  &  Ontario  Power  Company ;  each  of  those  ten,  or  their 
heirs,  were  also  stockholders  in  the  International  Power  &  Trans- 
mission Company. 

Q.  To  what  extent?  A.  They  were  all  elected;  I  have  for- 
gotten the  amount  of  stock ;  then  there  were  six  others. 

Mr.  Thompson. — You  will  find  their  names  in  a  certain  chapter 
of  the  Laws  of  1«94. 

A.  Yes ;  those  are  all  dead  but  three. 

Mr.  Smith : 

Q.  But  their  interest  was  preserved?  A.  Yes;  their  heirs 
came  in. 

Q.  And  those  three  now  living  are  Mr.  Tliggs,  yourself  and 
Chauncey  Dunkleberger  ?     A.  Yes. 

Q.  You  don't  remember  the  amount  of  stock  each  held?  A.  I 
don't  recollect  whether  it  was  a  thousand  dollars  or  ten  thousand 
dollars. 

Q.  You  don't  know  it,  as  a  matter  of  figures  ?     A.  ISTo. 

Q.  But,  so  far  as  the  original  directors  of  the  Niagara,  Lockport 
&  Ontario  Power  Company  are  concerned,  the  amount  was  divided 
into  tenths  ?  A.  Each  had  one-tenth,  and  there  were  two  others 
who  had  a  little  and  there  were  three  or  four  who  had  small 
amounts. 

Q.  The  stockholders  of  the  original  Power  &  Transmission 
Company  got  a  small  interest  in  the  contract  by  coming  in  and 
using  it  as  a  carrying  medium,  as  you  state  ?    A.  Yes. 

Q.  There  came  a  time  when  that  International  Power  &  Trans- 
mission Company  turned  over  to  the  Lockport,  Light,  Heat  & 
Power  Company  its  interest  in  that  contract,  and  incidentally, 
and  as  a  consequence,  the  interest  in  the  company  ?  And,  as  a 
matter  of  fact,  the  International  Power  &  Transmission  Com- 
pany had  nothing  but  a  very  small  lino  from  Hinman  over  to  the 
Federal  mill?  A.  Yes;  the  common  council  would  not  give  them 
permission. 

Q.  What  other  interest  or  estate  ot  property  did  they  \\a\c  ex- 
cept that  line  and  this  contract?     A.  None  that  I  know  of. 
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Q.  A^'hen  that  transfer  was  made  to  the  Lockport  Light,  Heat 
&  Power  Company,  what  did  you  receive  for  your  interest  ?  A.  I 
don't  know  that  there  was  any  transfer  made  to  that  company ;  I 
only  know  that  I  sold  my  stock. 

Q.  Assuming  —  and  we  Avill  not  charge  you  respoiisihle  for  the 
transfer  —  assuming  the  stock  was  transferred  in  blank,  what  did 
you  get  for  your  stock?    A.  Fifteen  hundred  dollars. 

Q.  Had  you  the  same  impression  or  information  or  suspicion  ? 
A.  I  may  say  that  I  had  more  when  I  transferred  the  stock;  I 
had  more  then  than  I  had  received ;  two  of  them  had  sold  out  and 
I  had  acquired  some  of  their  stock;  I  had  the  same  as  Mr.  Higgs. 

Q.  You  had  13  per  cent  plus  ?  A.  E"o,  not  13 ;  I  had  eight  per 
cent  of  all  that  was  issued;  Higgs  made  a  mistake;  he  was  figur- 
ing on  the  A'iagara,  Lockport  &  Ontario  Power  Company;  in  that 
each  one  owned  one-tenth ;  but  in  the  International  Power  &  Trans- 
mission Company  each  had  an  equal  amount  and  there  were  two 
others  who  had  an  equal  amount,  and  three  or  four  who  had  small 
amounts. 

Q.  And  for  your  S  per  cent  you  got  $1,.jOiO  ?     A.  Yes. 

Q.  You  heard  ^Iv.  Higgs'  testimony  ?    A.  Yes. 

Q.  By  reason  of  the  fact  that  he  had  bnilt  the  power  line  and 
taken  care  of  the  matter  personally,  he  got  more  than  the  others  ? 
A.  I  assume  he  got  more;  I  don't  know  what  the  others  got, 
whether  more  or  less. 

Q.  Attempting  to  make  figures  last  night,  as  a  result  of  Mr. 
Pliggs'  testimony  and  to  compare  it  with  what  we  assume  i^  the 
amount  that  that  contract  cost  the  Lockport  Light,  Heat  &  Power 
Company,  we  find  that  on  his  statement  there  would  be  a  dis- 
crepancy between  the  cost  to  the  Lockport  Light,  Heat  &  Power 
Company  of  the  contract,  at  the  prices  paid,  and  the  amount  at 
which  thoy  attempt  to  capitalize  it  or  to  obtain  income  from  it. 
Your  statement  makes  that  position  a  little  hit  moTe  aggravated ; 
because  you  got  more  for  your  8  per  cent  than  he  did  for  all  of  his. 
The  capitalization,  or  the  amount  on  which  they  attempt  to  earn  a 
rate  of  income,  is  fo  far  in  excess  of  that  that  I  am  under  the  sus- 
picion that  they  may  have  attempted  to  capitalize  the  entire  trans- 
action from  its  inception,  and  you,  being  acquainted  with  the 
conditions,  and  being  one  of  the  directors  of  the  Niagara,  Lock- 
port  &  Ontario  Power  Company,  can  you 
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Mr.  Tliompson. —  Cliapter  7'22  of  the  Laws  of  1894  is  an  act 
to  incorporate  the  Niagara,  Lockport  and  Ontario  Power  Com- 
pany; that  act  has  never  been  amended;  it  stands  now  just  as  it 
did  tlien.  It  provides  in  the  first  section  that  John  E.  Pound,  Wil- 
liam Eichmond,  Chauncey  E.  Dunkleberger,  Thomas  Oliver,  Isaac 
H.  Babcock,  William  H.  Higgs,  Patrick  F.  King,  James  Iv.  Perry 
and  Charles  J.  Ferrin,  of  Lockport,  in  the  State  of  JSfew  York, 
and  such  other  persons  as  they  may  associate  with  them  under 
the  provisions  of  this  act,  shall  be  and  hereby  are  constituted  a 
body  corporate.  Then  it  provides  that  the  capital  stock  shall  be 
fixed  by  the  directors  thereof,  not  exceeding  ten  million  dollars, 
and  that  the  persons  named  shall  be  the  directors ;  these  men  are 
simply  provided  in  this  act  to  be  the  directors  for  the  first  year; 
the  act  provides  that  there  shall  be  nine  directors,  who  shall  con- 
stitute the  board  of  directors. 

Witness. — The  board  of  directors  fixed  the  stock  of  $1,000,  and 
each  director  paid  in  $100',  and  then  there  was  another  one,  that 
was  Cocker;  he  was  taken  in. 

Mr.  Smith: 

Q.  These  men,  at  the  time  of  the  passage  of  this  act,  as  I  under- 
stand it  from  Mr.  Higgs  in  his  testimony  yesterday,  and  largely 
from  personal  knowledge,  were  of  the  business  men's  association? 
A.  Yes. 

Q.  They  were  all  members  of  that  institution  ?  A.  I  suppoiso 
they  were. 

Q.  At  one  time  there  was  considerable  agitation  about  the 
iN'iagara  river  waters  for  power  ?     A.  Yes. 

Q.  These  men,  as  a  matter  of  fact,  Mr.  Richmond,  started  out 
rather  in  the  nature  of  a  committee  of  this  business  men's  asso- 
ciation ?  A.  I  know  the  act  was  got  by  the  business  men's 
association,  but  when  they  started  out  they  organized  the  company 
and  subscribed  the  stock. 

Q.  Before  they  started  out  and  organized  the  company,  the 
business  men's  association  of  the  city  of  Lockport  had  interested 
itself  in  an  attempt  to  get  a  portion  of  this  power  for  developmeni 
purposes  locally,  and  that  activity  resulted  in  the  passage  of  thif 
act  in  which  the. persons  named  in  section  one  were  selected  by  the 
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business  men's  association  of  the  city  of  Lockport.  Tliat  i>i  true, 
is  it  not  ?     A.  Yes. 

Q.  At  that  time  John  E.  Pound  had  been  mayor  of  the  ciLy 
of  Lockport  and  was  a  United  States  commissioner  ?    A.  Yes,  sir. 

Q.  William  Pichmond  had  been  mayor  of  the  city  of  Lockport, 
and  waS'  then  collector  of  customs  at  Niagara  Palls  ?  A.  !N  ot 
just  at  that  time. 

Q.  Chauncey  E.  Dunkleberger  was  surrogate  of  Niagara 
county?     A.  He  had  been. 

Q.  Thomas  Oliver  had  been  mayor  of  the  city  of  Lockport  ^ 
A.  Yes. 

Q.  Isaac  H.  Babcock  was  president  of  the  savings  bank?  A. 
Yes. 

Q.   W.  H.  Higgs  was  a  prominent  business  man?     A.   Yes. 

Q.  P.  P.  King  was,  or  had  been,  surrogate  of  Niagara  county? 
A.  Yes. 

Q.  J.  K.  Perry  was  a  prominent  business  man  in  the  city? 
A.  Yes. 

Q.  'C.  E.  Perrin  was  a  prominent  business  man  and  somewhat 
interested  in  the  affairs  of  the  community  ?    A.  Yes. 

Q.  There  had  been  no  company  named,  or  no  company  organ- 
ized up  to  the  time  of  the  passage  of  the  act?  A.  Not  that  I 
know  of. 

Q.  These  men  stood  in  relation  of  a  selected  committee  of  the 
business  men's  association,  to  have  their  names  put  in  the  act- 
when  passed  ?    A.  Yes. 

Q.  Do  you  know  the  reason  for  that  ?     A.  The  reason  for  it ' 

Q.  Yes,  the  reason  for  the  selection  of  those  names  ?  A.  The 
names  were  selected  by  a  com«iittee  of  the  business  men's  asso- 
ciation ;  they  were  quite  a  large  committee  and  each  one  of  those 
wrote  down  the  names  of  those  whom  he  thought  the  most  suita- 
ble, and  those  receiving  the  highest  number  of  votes  were  selected. 

Q.  It  was  rather  in  the  nature  of  a  vote  of  the  association? 
A.  It  was  a  committee  of  the  association  that  did  this,  and  I 
assume  it  was  referred  to  the  association,  but  don't  Imow  whether 
it  was  or  not ;  or  whether  the  association  appointed  this  committee 
with  power. 
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Q.  AVhat  is  jour  recollection'^  A.  I  don't  remember  whether 
it  went  back  to  tlie  association  or  not.  I  think  it  did  not  go  back; 
they,  the  committee,  had  the  power. 

Q.  Do  you  know  the  fundamental  reason  why  that  was  done, 
or  did  you  ever  hear  '(    A.  'AVhy  what  was  done  ? 

Q.  Why  the  committee  was  selected  in  this  way,  and  these  men 
being  put  in  as  incorporators  in  an  act  of  this  kind  prior  to  the 
organization  of  the  real  company  'i    A.  No. 

Q.  Did  you  ever  understand  that  by  reason  of  the  fact  that 
the  municipality  was  not  permitted  to  go  into  the  business  of 
developing  power,  that  the  business  men's  association  selected  a 
committee  which  would  be  a  substitute  for  the  city  ^    A.  ISIo. 

Q.  Or  that  the  business  men's   association A.  It  was 

not  contemplated  that  the  municipality  should  have  anything  to 
do  with  it. 

Q.  Did  you  ever  understand  that  by  reason  of  the  fact  that 
the  business  men's  association,  not  being  incorporated  and  inca- 
pable of  being  incorporated,  for  the  development  of  power, 
required  the  designation  of  a  selected  committee  who  would  become 
incorporators,  to  overcome  the  objection?  A.  No;  I  didn't  so 
understand. 

Q.  AVhat  did  you  understand  was  the  reason  that  you  got  into 
this  act?  A.  I  understood  that  that  would  be  the  easiest  and 
proper  way  to  do. 

Q.  What  did  you  understand  was  the  reason  for  your  selection, 
to  be  named  in  this  act  by  a  committee  of  the  business  men's  asso- 
ciation of  which  you  were  a  member?  A.  The  only  reason  I 
knew  of  was  that  it  was  stated  in  the  business  men's  association 
that  that  was  the  proper  way  to  do. 

Q.  In  order  to  accomplish  what  purpose  ?  A.  In  order  to 
accomplish  the  object  of  bringing  the  canal  from  Niagara  Falls 
to  Lockport. 

Q.  And  it  was  the  business  men's  association  that  was  making 
the  effort?     A.  Yes. 

Q.  And  they  selected  this  committee  to  be  named  in  the  act 
to  accomplish  that  purpose?    A.  Yes. 
Q.  And  the  act  was  passed  ?     A.  Yes. 
Q.  And  became  chapter  1&2  of  the  Laws  of  1894?     A.  Yes. 
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Q.  Wiiat  happened  after  the  passage  of  that  act?  A.  These 
directors  met  and  organized  a  company  with  a  capital  stock  of 
a  thousand  dollars,  and  each  director  took  one  share  at  one  hun- 
dred dollars  each,  and  each  paid  in  the  one  hundred  dollars ;  not 
all  paid  in  at  once;  and  that  other  share  was  taken  by  a  man 
named  Parker,  a  lawyer,  I  think. 

Q.  QuincyG.  T.  Parker?    A.  Yes. 

Q.  Why  was  it  taken  hy  him?  A.  I  don't  know  why  he  was 
selected. 

Q.  He  was  not  named  in  the  act  ?    A.  ISTo. 

Q.  Was  he  a  member  of  the  Business  Men's  Association  ?  A. 
I  suppose  he  was,  but  I  don't  know. 

Q.  That  company  made  some  tentative  efforts  to  accomplish 
the  objects  of  the  Business  Men's  Association,  to  get  a  canal 
from  jSTiagara  Palls  to  Lockport  to  develop  power  ?     A.  Yes. 

Q.  And  there  came  a  time  when  some  parties  did  come  here 
with  an  apparent  desire  and  capacity  to  do  the  work?     A.  Yes. 

Q.  By  reason  of  which  certain  contracts  and  agreements  were 
entered  into  by  this  company,  which  had  been  organized  as  a 
result  of  the  Business  Men's  Association  efforts,  with  the  object 
to  force,  as  a  matter  of  business  dealing,  the  so-called  promoters 
to  produce  the  original  intention  or  a  canal  to  the  city  of  Lock- 
port  ?    A.  I  don't  know  what  you  mean  by  force. 

Q.  Well,  I  mean,  to  put  them'  in  a  position  where  they  could 
make  demands.  A.  The  company  held  in  its  own  hands  the 
power  to  put  through  the  original  intent. 

Q.  Those  original  contracts  were  made,  so  far  arS'  the  Niagara, 
Lockport  &  Ontario  Power  Company  and  its  stockholders  was 
concerned,  and  its  officers  and  directors,  without  any  amendment 
or  consideration  other  than  the  development  of  the  canal  to 
Lockport  ?    A.  That  was  all. 

Q.  And  the  officers  and  members  of  this  concern  recognized 
it  from  its  institution  as  a  public  spirited  movement  to  get  a 
canal  to  Lockport  and  develop  the  city  ?     A.  Yes. 

Q.  There  came  a  day  when,  by  amendments  to  the  general 
statutes  of  the  State,  a  company  with  a  charter  such  as  this  had 
the  power  not  only  to  develop  water  power  for  electric  purposes 
but  had  the  power  to  purchase  from  existing  companies  and 
transmit?    You  remember  that,  don't  you?    A.  Yes. 
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Q.  And  as  result  of  that  condition  the  men  who  came  here 
apparently  with  the  ability  and  capacity  to  promote  this  par- 
ticular project  expressed  a  desire  to  use  the  charter  for  the  newly 
created  purpose  of  transmission?    A.  Yes. 

Q.  And  negotiations  were  had  with  the  then  ^N^iagara,  Lock- 
port  &  Ontario  Power  Company  i    A.  Yes. 

Q.  Whom  by?    A.  By  the  promoters. 

Q.  The  Niagara,  Lockport  &  Ontario  Power  Company  were 
negotiating  with  them'?    A.  Yes. 

Q.  Do  you  remember  the  occasion  when  the  people  who  were 
willing  to  build  the  line,  and  expressing  their  desire  to  tem- 
porarily use  the  charter  which  they  had  not  in  possession  but  in 
contract  for  that  purpose,  had  some  negotiations  with  the  city 
pf  Lockport  and  the  Business  Men's  Association  as  to  what  they 
were  willing  to  do  for  the  city  of  Lockport  for  its  equity  in  that 
fNiagara,  Lockport  &  Ontario  Power  Company  contract?  A. 
l^egotiations,  but  not  with  the  city  of  Lockport,  I  think. 

Q.  So  far  as  your  recollection  goes  then,  there  was  no  negotia- 
tion with  the  officers  and  representatives  of  the  city  of  Lockport 
on  this  matter  ?    A.  By  these  promoters  ^ 

Q.  Yes.  A.  Why,  I  don't  know.  I  would  not  say  there  was 
not. 

Q.  I  mean  the  promoters  and  stockholders.  ?     A.  Yes,  I 

Q.  Do  you  recollect  this  proposition  then  —  Por  the  purpose 
of  continuing  and  carrying  out  the  public  spirited  name  had  by 
the  Business  Men's  Association  at  the  inception  of  this  contract, 
that  the  Niagara,  Lockport  &  Ontario  Power  Company  proposed 
to  grant  to  any  corporation  which  might  be  formed  for  that 
purpose  the  privilege  of  taking,  from  the  to-be-created  trans- 
mission line,  a  quantity  of  power  overaLiiiin;  from  ten  to  twenty 
thousand  horse-power  at  a  cost  of  $1(1  a  horse-power,  and  that 
for  the  purpose  of  inducing  manufacturers  to  come  to  tlie 
city  of  Lockport  that  they  would  pay  yearly  the  sum  of  $3,0'0'0, 
and  that  in  addition  to  the  $3,0'00  they  would  pay  fifty  cents 
for  each  horse-power  used  in  excess  of  6,000,  and  this  sum  of 
money  so  obtained  to  be  used  for  the  purpose  of  advertising  the 
city  of  Lockport  and  developing  the  community  ?  A.  Do  you 
mean,  do  I  recollect  that  such  contract  was  entered  into? 
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Q.  Was  pro-posed.  A.  I  don't  remember  any  such,  contract; 
there  were  lots  of  contract&  proposed  but  never  went  through. 

Q.  Do  you  ever  remember  a  contract  of  that  character  being 
•proposed  by  the  ISTiagara,  Lockport  &  Ontario  Power  Company 
with  the  board  of  trade '.  A.  I  had  nothing  to  do  with  the 
board  of  trade. 

Q.  But  you  had  with  the  ISTiagara,  Lockport  &  Ontario  Power 
-Company.  Do  you  remember  such  a  contract  ?  A.  I  don't  re- 
member; although  I  say  there  may  have  been,  for  there  were  a 
lot  of  contracts  proposed. 

Q.  But  you  never  remember  such,  a  contract  as  that  being 
proposed?     A.   I  don't  know;  no. 

Q.  Do  you  ever  remember  the  matter  being  publicly  discussed  in 
the  city  of  Loctport  in  the  press  at  one  tim'e,  as  to  whether  or 
not  the  taking  of  this  contract  for  this  so-called  ship  canal  power 
would'  be  quite  a  satisfactory  solution  of  the  diiE'culties  and  a 
fair  substitute  for  the  city's  interest  in  the  Niagara,  Lockport  & 
Ontario  Power  Company?  A.  I  don't  recollect  but  it  is  very 
ilikely  that  it  was;  there  were  a  great  many  things  talked  of, 
but  usually  nothing  came  of  them. 

Q.  I  will  read,  for  the,  purpose  of  the  record,  the  following: 

To  the  Mayor  and  Citizens  of  Lockport : 

Your  Committee  heretofore  appointed  to  consider  a 
proposition  of  cheap  power,  made  by  the  Niagara,  Lockport 
&  Ontario  Power  Company  for  the  benefit  of  the  city  of 
Lockport,  and'  its  inhabitants,  respectfully  submit  the  fol- 
lowing report : 

In  the  discussion  of  this  subject  certain  facts  must  be  con- 
ceded. These  facts  as  they  appear  to  your  Committee,  are 
as  follows: 

1.  The  Charter  of  the  Niagara,  Lockport  and  Ontario 
Power  Company  has  passed  from  the  hands  of  the  original 
directors  or  trustees  appointed  for  the  benefit  of  the  city,  so 
that  these  trustees  as  such  have  no  control  over  the  charter, 
•or  the  uses  to  which  it  shall  be  put. 


Report  of  Joint  Legislative  Committee  19 

2.  The  original  directors  of  the  Niagara,  Lockport  and 
Ontario  Power  Company,  being  all  Lockport  men,  entered 
into  a  contract  with  one  William  Luther,  to  construct  a 
canal  from  the  JSTiagara  River  to  this  City.  Such  contract 
was  executed  by  said  original  directors  in  their  capacity  as 
directors,  and  also  as  individuals.  As  directors  they  have  no 
control  over  this  Luther  contract,  because  as  such  they  have 
been  succeeded  by  the  present  directors  of  the  Company,  and 
while  some  of  them  maintain  that  as  individuals  they  have 
the  power  to  enforce  such  Luther  contract,  no  attempt  has 
been  made,  nor  do  they  profess  a  willingness  to  attempt  to 
enforce  said  contract  for  the  benefit  of  the  city. 

3.  That  the  proposition  submitted  by  the  Power  Com- 
pany is  intended  as  a  substitute  for  any  possible  right  which 
the  original  directors,  as  individuals,  might  have  to  cause  the 
enforcement  of  the  Luther  contract  in  relation  to  the  im- 
mediate building  of  the  Canal. 

4.  That  the  advantages  claimed  for  the  substitution  are: 
A  twenty-five  per  cent  reduction  in  cost  of  power  for  light 

and  heat  and  manufacturing  power  in  blocks  of  less  than  one 
hundred  horse  power. 

The  immediate  availability  of  not  less  than  ten,  nor  more 
than  twenty  thousand  horse-power  in  blocks  of  one  hundred 
horse-power  or  over,  for  manufacturing  purposes,  at  $16  per 
horse-power. 

In  addition,  !the  Power  Company  offers  to  contribute 
$3,00'0  annually,  to  be  used  for  the  benefit  of  the  city,  in  the 
way  of  advertising  it  as  a  desirable  location  for  factories, 
and  in  inducing  factories  to  locate  in  the  city,  and  a  further 
sum  of  50  cents  per  horse-power  foT  every  horse-power  used 
in  excess  of  six  thousand  horse-power. 

5.  That  the  charter  of  the  Niagara,  Lockport  and  On- 
tario Power  Company  is  now  being  exercised  to  the  extent 
of  transmitting  electricity  as  in  said  charter  provided. 

YouE  'Committee  is  of  the  opinion  that  the  building  of 
the  canal  to  Lockport,  under  the  present  possibilities  of 
power  transmission,  would  not  necessarily  develop  the  city 
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of  Lockport  as  a  manufacturing  center,  for  the  reason  that 
all  of  the  power  produced  could  be  transmitted  to  distant 
points,  where  railroad  facilities  and  land  values  might  make 
manufacturing  location  desirable;  and  that  the  only  assured 
advantage  of  the  building  of  such  canal  would  be  the  money 
spent  in  the  city,  for  labor  and  material  during  its  creation,, 
and  the  protit  to  be  derived  by  option  holders  along  its  route. 

YouK  CoMsiiTTEJi  is  of  the  opinion  that  at  the  prices  for 
power  set  forth  in  the  agreement,  the  city  of  Lockport  would 
be  enabled  to  secure  power  as  cheaply  as  the  same  can  be 
obtained,  either  in  Niagara  Falls,  or  the  city  of  Buffalo,  and 
that  the  terms  of  the  agreement  would  insure  the  retention 
of  such  rates  in  comparison  with  these  cities. 

YouK  Committee  Fuethee  Repoets^  that  it  has  carefully 
examined  the  matter  submitted  at  a  previous  meeting  in 
regard  to  the  existence  of  a  contract,  whereby  the  power 
Company  was  obligated  to  secure  to  tlie  city  greater  advant- 
ages in  the  way  of  cheap  power  than  those  contained  in  the 
proposition  submitted  to  your  Committee:  And  we  find 
that  the  statements  that  such  a  contract  exists  are  absolutely 
without  merit. 

From  the  facts  at  hand,  yotje  committee^  concludes: 

1.  That  an  immediate  reduction  of  twenty-five  per 
cent  in  cost  of  power  and  lighting  witliin  the  city  of 
Lockport,  is  desirable. 

2.  That  a  minimum  of  ten  thousand  horse-power 
deli\ered  according  to  the  terms  of  the  proposed  con- 
tract, would  be  of  material  advantage  to  the  city  of 
Lockport. 

'J.  That  these  immediate  advantages  outweigh  the 
remote  i>ossibility  of  the  power  canal  to  this  City  ever 
being  constructed,  and  are  an  advantageous  substitute 
for  such  possibility. 

4.  That  the  claim  of  some  of  the  original  directors,, 
that  the  Luther  contract  for  the  construction  of  the 
Canal  to  the  city  in  this  individual  capacity  is  still 
valid  and  enforceable,  is  without  merit. 
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TouE  Committee  determines,  that,  in  order  to  secure  the 
advantages  of  the  proposition  submitted  by  the  Power  Com- 
pany, there  will  be  required : 

1.  The  signatures  of  the  men  composing  the  orig- 
inal directorate  of  the  Niagara,  Lockport  and  Ontario 
Power  Company  to  the  proposed  agreement. 

2.  That  in  addition  thereto  and  coincident  there- 
with, such  original  directorate  shall  make  such  neces- 
sary agreement  and  arrangement  as  will  secure  in 
perpetuity  to  the  city  of  Lo'Ckport,  the  advantages  of 
the  arrangement  proposed  by  the  Power  Company,  as 
against  any  individual  claim  to  such  advantages. 

YoDE  Committee  further  reports,  that  it  is  without  the 
power  of  the  Committee  to  obtain  the  signatures  of  such,  orig- 
inal directors,  and  that  during  its  frequent  meetings  it  has 
solicited  the  attendance  of  such  original  directors,  and  that 
at  no  time  has  it  been  ■  attended  by  any  thereof,  except  that 
J.  K.  Perry  attended  one  meeting,  and  the  Honorable  Wil- 
liam Richmond  attended  another. 

That  no  expression  in  approval  of  the  proposed  agree- 
ment has  been  received  from  any  member  of  the  original 
directorate,  except  that  the  representatives  of  the  Pound 
and  Oliver  interest  indicate  a  willingness  to  act  in  accord 
with  public  sentiment  upon  the  subject. 

YouE  Committee  finally  recommends  the  acceptance  of 
the  proposed  agreement  in  the  belief  that  it  will  secure  to 
the  city  of  Lockport,  the  gi'eatest  possible  benefits  now 
obtainable  from  the  Power  Canal  C'harter,  which  has  forever 
passed  from  the  control  of  our  citizens. 

All  of  which  is  respectfully  submitted. 

(Signed)         OIIARLES    IIIfJKEY, 
C.  G.  SUTLIFF, 
RANSOM  SCOTT, 
\Y.  A.  WILLIAMS, 
MARCUS   RUTI-IENBERG, 
J.  FRANK  SMITH." 
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Q.  Did  you  evei-  hear  of  that  before  ?  A.  I  have  forgotten  it ; 
now  that  yoxi  speak  of  it  1  remember  something  of  it  but  had  for- 
gotten it.  What  committee  was  that?  What  body  did  that 
represent  ? 

Q.  I  couldn't  tell  you  the  official  title  of  it  now. 

ilr.   Thompson. — ^  Who  is  that? 

Witness. —  Who  are  they  a  committee  of  ? 

Mr.  Smith. —  A  committee  of  citizens  charged  with  responsi- 
bility of  looking  up  the  situation. 

Mr.  Thompson. —  \\'as  a  committee  appointed  by  the  mayor. 

Witness. —  Appointed  by  the  mayor  ?  Yes,  I  do  remember 
there  was  something  of  that  kind,  but  how  it  came  about  I  don't 
know  now. 

Mr.  Smith,  continuing: 

Q.  Let  us  test  the  bona  fide  character  of  it.  Did  you  ever,  as 
one  of  the  original  directors,  sign  an  agreement  that  you  would 
accept,  for  the  benefit  of  the  city  of  Lockport,  as  indicated  in 
that  report,  the  offer  of  the  jSTiagara,  Lockport  &  Ontario  Power 
Company  for  from  ten  to  twenty  thousand  horse-power  at  $16, 
with  a  fifty-cent  rebate?     A.  Xo. 

Q.  Did  you  ever,  in  whole  or  in  part,  receive  from  the  Niagara, 
Lockport  &  Ontario  Power  Company  a  contract  or  agreement 
whereby  you  should  receive,  or  you  and  your  associates  should 
receive,  from  ten  to  twenty  thousand  horse-power,  at  Hinman 
Station,  at  $16  a  horso  power,  with  a  rebate  of  50'  cents?  A. 
I  think  they  did  give  such  an  agreement  to  the  original  stock- 
holders, but  the  50-cent  rebate  I  don't  remember  of. 

Q.  The  power  was  $16?     A.  Yes. 

Q.  And  the  Ontario  Power  Cbmpany  did  carry  at  one  time  a 
power  agreement,  but  it  was  with  the  original  stockholders  of  the 
ISTiagara,  Lockport  &  Ontario  Power  Cninpany,  as  ynu  say,  as 
individuals  ?     A.  Yes. 

Q.  And  having  acquired  it,  as  individuals,  it  was  never  trans- 
ferred to  the  citizens  of  the  city  of  Lockport  or  to  any  organiza- 
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tion  which  stood  in  the  position  of  representing  their  interests  ? 
A.  ^0. 

Q.  And  that  is  the  contract  which  subsequently  came  into  the 
so-called  International  Power  &  Transmission  'Company  ?  A. 
The  International  Power  &  Transmission  Company  received  that 
contract ;  but  whether  they  got  it  from  the  company  or  from  the 
individuals  I  don't  now  recollect. 

Q.  For  the  purpose  of  determining  whether,  between  the  pas- 
sage of  chapter  T22  of  the  Laws  of  18194  and  the  present  day, 
there  is  any  disbursement  of  fund  which  would  justify  the  present 
holder  of  that  contract  for  capitalizing  the  rate  in  excess  of  the 
present  rate  for  power  and  service  in  the  city  of  Lockport,  1  ask 
you  what  did  you  receive  for  your  signature  to  the  agreement 
that  you  would  release  your  rights  to  the  'Niagara,  Lockport  & 
Ontario  Power  Company,  other  than  your  interest  in  this  twenty 
thousand  horse-power  ?     A.   I  didn't  receive  anything. 

Q.  Xo  money  consideration  ?     A.  ISTo. 

Q.  Did  the  company  receive  any  money  consideration  ?  A- 
The  Power  Company  ? 

Q.  Yes.     A.  Not  that  I  know  of. 

Q.  Did  the  individual  directors  receive  any  ?  A.  Not  that 
I  know  of. 

Q.  At  the  time  that  this  contract  was  executed  whereby  the 
ten  individual  directors  and  the  estates  of  those  who  were  deceased 
came  into  possession  of  this  twenty  thousand  horse-power  at  $16, 
you  say  no  money  passed  in  addition  to  it  ?  A.  Not  to  my 
knowledge. 

Q.  Was  this  twenty  thousand  horse-power  at  $16  given  as  the 
only  consideration  for  those  signatures?  A.  That  was  all  that 
was  talked  of. 

Q.   Was  that  given  as  a  consideration?     A.   I  understood  so. 

Q.  And  the  only  money  that  you  have  ever  received  in  relation 
to  the  development  of  power  in  the  city  of  Lockport,  under  the 
Niagara,  Lockport  &  Ontario  Power  Company  charter,  directly 
or  indirectly,  as  a  director  of  the  company,  through  stock  or 
dividends,  or  as  an  individual  holder,  was  the  $1,500  for  the- 
sale  of  the  stock  ?    A.  Yes. 
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Q.  Were  you  ever  offered  any  other  money  ?  A.  None,  except 
some  money  that  I  received  at  different  times  in  payment  of 
expenses. 

Q.  How  much  have  you  received  in  payment  of  expenses  'i  A. 
ISTot  a  great  deal. 

Q.  How  much  ?  Those  expenses  might  be  capitalized,  the  same 
B.S  cost  of  stock.  Hov/  much,  approximately  ?  A.  Five  or  six 
hundred  dollars,  possibly;  expenses  to  'Sew  York  and  to  Albany. 

Q.  Would  it  exceed  a  thousand  dollars,  in  any  event  ?  A.  It 
might  have  been. 

Q.  Would  it  exceed  two  thousand  in  any  event?  A.  I  would 
not  say  about  that,  but  it  would  not  be  more  than  two  thousand  at 
the  outside. 

Q.  You  have  been  pretty  active  in  the  community,  Mr.  Rich- 
jnond?    A.  Yes. 

Q.  I  presume  the  rumors  that  circulate  in  the  community  have 
■come  to  your  ears,  as  regards  payment  of  money  at  the  time  of 
those  signatures  ?    A.  Yes. 

Q.  Did  you  ever  make  any  enquiries  about  it?  A'.  I  knew  I 
didn't  have  any,  and  I  didn't  suppose  any  one  else  had  any. 

Q.  Having  discovered  that  no  money  had  been  paid  to  you, 
and  having  discovered  that  somebody  had  received  a  considerable 
block  of  capital,  did  you  make  any  effort  to  discover  the  truth  of 
Ihat  report  ?    A.  ■No. 

Q.  Did  you  ever  talk  with  John  E.  Pound  about  it?  A.  T 
■don't  remember. 

Q.  Did  you  ever  talk  with  the  Honorable  Outhbert  W.  Pound 
.about  it  ?  A.  I  didn't  talk  with  anybody  about  it ;  I  knew  the 
rumors  were  false  so  far  as  I  was  concerned,  so  didn't  bother 
about  it. 

Q.  No  justification  for  capitalizing  this  contract,  so  far  as 
you  are  concerned,  except  fifteen  thousand  received  for  your 
■stock  and  two  thousand  for  expenses  ?     A.  That  is  all. 

Q.  "Would  your  having  received  $2,000  for  expenses  have  justi- 
fied the  same  being  received  by  others  ?  A.  My  expenses  were 
■greater  than  some  others,  but  Mr.  ITiggs  did  more  than  I  di-d. 

■Q.  You  were  present  at  the  meeting  of  the  company  which  paid 
the  expenses  ?     A.  The  company  paid  my  expenses  to  New  York; 
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tlie  people  who  were  trying  to  get  the  company  on  its  feet 
were 

Q.  You  got  your  expense  money  at  the  same  time  you  got  your 
$1,500?    A.  No;  the  $1,&0€  was  a  sale. 

Q.  This  company  which  was  trying  to  put  the  Niagara,  Lock- 
port  &  Ontario  Power  Company  through,  had  the  directors  of  the 
existing  Niagara,  Lockport  &  Ontario  Power  Company  go  to 
Albany  and  other  places,  and  as  a  result  of  going  to  those  places, 
they  paid  the  expenses  of  that  company?     A.  Yes. 

Q.  You  went  to  Albany  several  times  in  that  matter  ?    A.  Yes. 

Q.  Did  you  go  to  Albany  to  assist  in  the  passage  of  the  legis- 
lation which  should  permit  water-power  development  companies 
to  transmit  electricity  ?    A.  Yes. 

Q.  What  interest  as  a  director,  did  -you  have  in  having  the 
right  to  transmit  electricity  given  to  such  a  company  ?  A.  I 
understood  you  to  say  that  I  went  to  Albany  when  the  original  act 
was  passed. 

Q.  No ;  I  am  speaking  now  of  the  later  act ;  did  you  go  to 
Albany  in  that  matter  ?  A.  Yes ;  the  only  interest  I  had  v/as  to 
get  the  company  started  and  get  these  people  to  take  hold  of  it; 
they  claimed  unless  the  charter  was  changed  they  would  not  take 
it;  my  interest  was  to  get  them  to  take  it  and  bring  the  power 
to  Lockport. 

Q.  The  change  in  the  charter  was  not  a  proposition  of  bringing 
the  power  to  Lockport,  was  it  ?  A.  They  claimed  they  would  not 
be  able  to  finance  the  proposition. 

Q.  They  claimed  it  would  not  affect  the  building  of  the  canal  "^ 
A.  Yes. 

Q.  And  commenced  it?    A.  Yes. 

Q.  And  thei  commencement  is  out  here  in  the  country  ?  A. 
Yes;  they  wanted  the  charter  changed  so  they  could  transmit 
this  power  and  then  build  the  canal  later. 

Q.  Was  there  any  other  consideration  than  money,  that  you 
have  stated  was  not  a  consideration  so  far  as  you  were  con- 
cerned, that  passed  between  these  men  and  the  original  directors 
of  the  Niagara,  Lockport  &  Ontario  Power  Company  ?  A. 
Nothing  only  this  agreement  to  furnish  twenty  thousand  horse- 
power. 
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Q.  Nothing  else  ever  cam©  to  your  knowledge  ?    A.  ~So. 
Q.  Or  in  which  you  participated  ?    A.  No. 
Q.  Nothing  of  money  or  otherwise?     A.  No. 

By  Mr.  Lawson : 

Q.  As  a  New  York  City  man,  I  am  not  quite  familiar  with 
the  history  of  what  has  been  going  on  up-State.  We  have  con- 
ditions in  New  York  radically  different  from  what  you  have 
jhere.  As  I  understand  this  situation,  the  city  of  Lockport  is  in 
its  present  difficulties  concerning  rates  because  of  the  fact  that 
somebody  outside  of  the  community  has  gotten  hold  of  the  in- 
strument by  which  your  people  here  want  power  for  the  purpose 
of  manufacturing?     A.  Yes. 

Q.  Originally,  as  the  history  has  been  given  this  morning,  the 
■citizens  got  together  and  delegated  ten  of  th.eir  number  to  form, 
under  this  act  of  the  Legislature,  a  corporation  and  you  eventu- 
ally became  stockholders?    A.  Yes. 

Q.  As  I  view  it,  you  were  really  trustees  for  the  benefit  of  the 
inhabitants  of  the  city  ?    A.  Yes. 

Q.  You  were  called  upon  to  put  up  $10'0  as  your  share  of 
the  stock  ?    A.  Yes. 

Q.  You  went  right  ahead  and  did  something  to  perfect  your 
-charter,  and  did  something?  A.  We  did  not  do  anything  except 
to  try  to  get  people  interested  ■ 

Mr.  Smith. —  Yes,  they  dug  a  bath  tub  up  here  in  the  coun'try. 

Witness  resuming  —  It  was  the  intention  of  the  men  who  con- 
trolled the  International  Power  &  Transmission  Company  to 
bring  it  into  Lockport  and  disltribute  it  at  low  rates;  but  when 
they  applied  to  the  common  council  they  refused  and  would  not 
let  the  International  Company  bring  it  in ;  finally  it  was  alleged 
•that  the  Simonds  people  would  not  locate  here  unless  they  could 
get  a  perpetual  contract  for  cheap  power,  and  then  parties  came 
and  wanted  to  purchase  that  with  a  view  of  getting  these 
jSimonds  people  here. 

Q.  Was  it  not  the  original  intention  of  the  inhabitants  of  this 
«ity  to  go  right  on  and  do  what  the  present  corporation  is  doing 
at  this  time  ?     A.  What  present  corporation  ? 
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Q.  The  Lockport  Light,  Heat  &  Power  Company.  Was  it 
not  the  original  intention  of  the  citizens  of  the  city  to  have  the 
^Niagara  Lockport  &  Ontario  Power  Company  chartered  by  the 
Legislature  and  have  just  the  service  this  corpoTation  is  getting 
to-day  ? 

Mr.  Moss. —  If  these  ten  men  had  gone  ahead  and  perfected  this 
organization,  this  city  would  not  be  in  the  position  it  is  in  to-day 
jwith  this  company. 

^y  Mr.  Lawson: 

I  Q.  What  I  mean  is  this;  if  your  company  had  gone  ahead  and 
perfected  the  work  for  which  it  was  chartered  by  the  Legislature 
instead  of  seeking  promoters  and  selling  out  their  stock  at  a  great 
deal  more  than  they  put  in  originally,  this  city  would  not  be  in 
jthe  position  it  is  in  to-day,  as  regards'  the  price  of  power.  A. 
The  company  did  not  sell  out  the  stock. 

Q.  What  did  you  put  in?    A.   One  hundred  dollars. 

Q.  And  got  $1,500  out?    A.  Didn't  directly  receive  anything. 

Q.  The  city  didn't  get  anything  ?    A.  No. 

Q.  Stockholders  were  trustees  for  the  city,  weren't  they?  A. 
If  the  city,  through  its  common  council  would  not  permit  the 
International  Power  Company  to  bring  in  the  power,  the  com- 
pany could  not  bring  it  in. 

3y  Mr.  Moss : 

Q.  You  people  overruled  the  common  council  ?  A.  I  don't 
jknow  how. 

Q.  Yes,  you  did;  and  then  you  stepped  in  and  sold  out  your 
charter;  this  thing  is  interesting  to  me;  why  did  you  attempt  to 
overrule  the  common  council  ?  A.  I  can  only  say  they  refused 
to  permit  the  company  to  bring  in  this  power. 

Q.  Why  did  they  refuse?    A.  I  dton't  know. 

Q.  Didn't  they  know  the  Power  Company  was  going  to  do 
just  what  it  has  done?  Didn't  they  know  that  the  .same  con- 
dition would  arise  that  has  arisen  ?  Didn't  the  common  council 
want  to  control  tlie  city,  without  letting  strangers  in  to  eat  up 
the  good  things  of  Lockport  ?  A.  I  don't  know  what  they  wanted 
to  do ;  they  would  not  let  the  International  Power  Company  in, 
but  did  let  the  others  in. 
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Q.  Did  jou  sell  your  stock  at  tlie  request  of  the  Business 
^en's  Association  ?    A.  Xo. 

Q.  At  the  request  of  the  successors?  A.  It  didn't  have  any 
^'uccessors. 

Q.  Did  you  confer  with  the  old  members  before  you  sold?  A. 
Xo. 

Q.  Did  you  confer  with  the  citizens  of  Loekport  about  selling 
your  stock  ?    A.  Xo. 

Q.  Did  you  confer  with  the  mayor  about  it  ?     A.   Xo. 

Q.  Did  you  confer  with  the  common  council  about  selling  it? 
A.  Xo. 

Q.  Did  you  tell  the  members  of  the  common  council  you  were 
going  to  sell'  it  ?    A.  Xo. 

Q.  Did  you  tell  the  citizens?     A.   Xo. 

Q.  Did  they  know  it  ?     A.   Xo. 

Q.  Why  didn't  you  let  them  know  it?  You  were  a  trustee,  and 
that  was  all.     A.  T  don't  so  understand  it. 

Q.  You  didn't  so  understand  your  position?    A.  Xo. 

Q.  You  were  not  going  in  to  let  them  know;  you  entered  into 
these  nego'tiations  to  arrange  a  way  by  which  you  could  dispose 
of  your  stock  without  taking  the  people  of  the  city  of  Loekport 
into  your  confidence,  didn't  you  ?     A.  Xo. 

Q.  Didn't  it  occur  to  you  that  if  you  told  the  common  council 
of  the  ci'ty  of  Loekport  that  you  were  goins,-  to  do  thus  and  so, 
they  would  get  up  and  do  something?    A.  I  don't  know. 

Q.  What  did  you  do  with  the  $1,500.  ?     A.  That  was  mine. 

Q.  To  whom  did  you  render  an  accounting,  as  trustee  ?  A.  I 
■was  not  a  trustee. 

Q.  You  said  you  were  —  as  a  prominent  and  reputable  citizen 
of  Loekport  y^ou  were  chosen  a  trustee?     A.   Xo. 

Q.  What  did  you  do  with  the  money?  A.  T  spent  it,  I  sup- 
,pose;  used  it. 

Q.  You  say  that  you  spent  all  of  this  .$l,riO0,  and  that  you 
were  entitled  to  it;  now,  what  kind  of  an  accounting  have  you 
ever  rendered  ^o  show  that?  A.  I  don't  know  that  I  had  to  make 
an  accounting. 

Q.  A  trustee  is  always  bound  to  render  an  account ;  an  un- 
excressed  trust  eivee  the  trustee  a  greater  rcsnonsibilitv  to  make 
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an  accurate  accounting  to  the  people  that  allowed  him  to  get  into 
a  good  thing.    A.   This  is  not  a  good  thing. 

Q.  Wlio  knows  that?  This  is  the  first  time  you  have  ever  told 
anybody  about  it,  isn't  it  ?    A.  Yes. 

Q.  I  have  heard  all  of  your  testimony,  and  listened  to  it,  and 
I  desire  to  &ay  a  word;  it  seems  to  me  that  you  lobbied  for  this 
International  Company  a  good  deal.  A.  I  didn't  lobby  for  this 
company. 

Q.  You  spent  $2y0O0  for  something;  for  the  promoters.  A.  I 
wanted  to  get  these  people  to  take  it. 

Q.  Well,  what  did  you  do  for  that  $2,000?  A.  It  wasn't 
$2,000. 

Q.  Well,  let's  say  it  was  $2,000;  it  was  for  some  of  your  ex- 
penses; let's  call  it  $2,000;  what  was  it  for?  A.  The  expenses 
were  traveling  expenses. 

Q.  Did  you  travel  $2,000'  worth  ?    A.  I  did  not. 

Q.  Hqw  far  did  you  go  ?    A.  Why,  I  don't  know. 

Q.  You  went  to  Albany,  you  said  ?    A.  Yes. 

Q.  Did  any  other  members  of  this  junket  spend  as  much  as 
you  did  ?     A.  I  don't  know  what  anyone  else  spent. 

Q.  Well,  how  many  of  you  went  at  any  one  time  ?  A.  Four  or 
five. 

Q.  Did  you  pay  the  expenses  of  the  whole  party  ?    A.  ISTo. 

Q.  Every  man  paid  his  own  ?    A.  Yes. 

Q.  Did  you  keep  an  account  of  it  ?    A.  At  the  time. 

Q.  What  has  become  of  the  account  ?  A.  Probably  been 
destroyed. 

Q.  Why?    A.  Because  there  was  no  object  in  keeping  it. 

Q.  Why  was  there  not  an  object  in  keeping  it  - —  if  people  say 
mean  things  about  you  on  account  of  it  ?     A.  I  don't  know. 

Q.  Was  it  in  a  book  ?     A.  Wo. 

Q.  What  was  it  in  ?    A.  Not  in  anything  special. 

Q.  Only  in  your  memory?    A.  Yes. 

Q.  Then  you  destroyed  your  memory  ?    A.I  didn't  say  so. 

Q.  You  mentioned  the  word  "  destroyed ;  "  now,  what  was  de- 
stroyed ?  What  did  you  possibly  destroy  ?  A.  You  inquired  what 
became  of  the  account  of  these  expenses  and  I  said  I  suppose  I 
destroyed  it. 
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Q.  Yes;  and  you  said  possibly  it  was  destroyed.  Was  it  iii  a 
book  or  on  paper?     A.  I  don't  remember. 

Q.  Didn't  you  keep  any  memorandum  ?    A.  Possibly  I  did. 

Q.  Did  you  or  didn't  you  ?    A.  I  don't  remember. 

Q.  Didn't  this  company  that  paid  you  $2,000  ask  you  to  tell 
what  you  spent?    A.    It  might  have  been  not  more  than  $500'. 

Q.  Wow,  don't  you  know  whether  you  got  $500  or  $2,000? 
A.  Why,  I 

Q.  Plow  long  ago  was  this,  anyway?  A.  About  twelve  years- 
ago  or  so. 

Mr.  Thompson. —  It  was  in  1904  or  1905. 

By  Mr.  Moss: 

Q.  Can't  you  tell  whether  you  got  $500  or  $2,000  or  $5,000  for 
your  expenses  ?     A.  No. 

Q.  How  can  you  prove  that  you  didn't  get  $5,000'  for  expenses  ? 
A.  How  can  you  prove  that  I  did  get  any  ? 

Q.  A  man  dealing  with  a  trust  ought  to  keep  some  kind  of  an 
account ;  those  dealing  with  trust  funds  should  make  some  account- 
ing; didn't  you  know  whom  j'ou  were  dealing  with?  A.  I  knew, 
yes. 

Q.  Did  you  think  you  were  doing  the  right  thing  for  the  people 
of  the  city  of  Lockport,  for  you  to  be  going  down  there  to  Albany 
lobbying?    A.   I  thought  they  would  build  the  canal. 

Q.  Did  they  know  you  were  getting  paid  foT  it?  A.  I  don't 
know. 

Q.  Simple  thing  to  rum  to  Albany  sometimes ;  did  the  people 
of  the  city  of  Lockport  get  their  $500  to  $2,000  for  expenses,  and 
promoters  ? 

Mr.  Thompson. — These  questions  have  been  asked  by  Mr.  Moss 
and  by  SenatoT  Lawson  voluntarily.  N"one  of  the  circumstances 
have  been  explained  to  them;  they  have  asked  them  all  just  from 
sitting  here  and  hearing  your  testimony.  This  charter,  under 
the  Laws  of  1894,  expired  in  1904,  unless  work  was  commenced 
before  the  expiration  of  the  ten  years.  In  1904  I  represented  this 
district  in  the  Assembly,  and  a  bill  was  sent  down  to  extend  the 
life  of  this  charter  for  ton  years.     The  people  of  the  city  of  Lock- 


Report  of  Joint  ^Legislative  Committee  31 

port  were  interested,  and  we  represented  the  people ;  believing  it 
was  for  the  benefit  of  the  city  of  Lockport,  we  attempted  to  pass 
legislation  extending  the  life  of  this  charter  for  ten  years.  It  met 
with  opposition  —  pretty  nearly  a  killing  opposition  —  because 
the  opponents,  who  were  at  that  time  said  to  be  the  officers  of  the 
Niagara  Falls  Power  Company,  sent  out  the  theory  that  it  would 
take  so  much  water  from  Niagara  river  that'  it  would  harm  the 
beauty  and  splendor  of  the  falls.  The  bill  passed  both  houses  and 
wasr  vetoed  by  the  Governor.  It  was  my  first  year  in  the  Assem- 
bly, and  the  Legislature  carried  with  it  a  very  generous  power  of 
condemnation.  These  officers  could  have  condemned  anything  in 
the  State  of  New  York,  except,  I  guess,  the  capitol ;  and  I  guess 
at  that  the  bill  included  the  capitol  and  excluded  some  lands  in 
the  Adirondacks.  They  were  local  men  and  we  had  great  confi- 
dence in  them,  and  we  regarded  this  largely  as  a  local  bill,  this 
power  bill.  It  was  an  act  for  the  people  to  take  water  from  the 
river  and  bring  it  down  here.  The  Governor  vetoed  it.  And 
then  the  next  year  —  it  seems  there  is  no  clause  in  this  act  that 
guaranteed  that  the  city  of  Lockport  would  get  the  benefit  of  it. 
So  in  190'5  —  they  in  the  meantime  started  to  dig  up  here  a  little 
bit,  and  that  was  supposed  to  have  technically  complied  wdth  the 
charter.  So,  anyway,  I  refused  to  handle  the  legislation  unless 
they  would  amend  it  so  that  it  would  require  the  canal  to  be  built. 
That  they  refused  to  do,  and  so  I  opposed  it,  on  that  account 
alone,  knowing  then  it  would  not;  be  a  local  proposition  because 
they  refused  the  reasionable  amendment.  It  was  during  that  time 
that  Mr.  Eichmond  came  to  Albany,  and  the  local  common  council, 
and  everybody  that  was  interested.  Mr.  Smith  was  then  corpora- 
tion counsel.  So  that  legislation  was  defeated.  They  had  started 
to  build  the  canal.  Then,  under  this  act,  there  was  some  people 
who  wanted  to  take  it  up  for  the  power  it  had,  apparently,  to  build 
a  transmission  line  from  Niagara  Falls  through  to  Syracuse,  and 
they  wanted  the  benefit  of  this  charter,  and  they  wanted  to  get 
people  under  this  charter,  and  their  lawyers  regarded  that  you 
nine  gentlemen,  or  the  heirs  of  such  as  were  not  living,  had  some 
proprietary  interest  in  this,  so  they  take  an  agreement  from  you, 
signed  by  all  of  you  as  directors,  transferring  your  rights  to  this 
new  concern.  You  signed  that  agreement  as  directors  and  also  as 
individuals. 


32         In-vestigation  of  Public  Sbevice  Commissions 

Witness. — We  were  not  directors. 

Mr.  Thompson. —  But  you  signed  it  both  ways. 

Witness. —  ISTo.  We  had  turned  over  our  stock,  and  they  agreed 
that  they  would  build  the  canal. 

J3y  Mr.  Thompson: 

Q.  So  that  there  was  a  time  that  you  got  an  agreement  which 
jou  signed  as  directors  and  as  individuals  both,  but  was  it  re- 
garded, as  a  matter  of  law,  that  you  had  any  interest  in  this  as 
individuals,  or  only  as-  directors?  A.  I  understood  it  was  as 
individuals. 

Q.  You  had  signed  an  agreement  which  was  supposed  to  trans- 
fer your  rights  by  virtue  of  your  being  mentioned  in  this  act  of 
1891.  Then  later,  some  lawyer  concluded  there  was  a  cloud  on 
your  title,  and  they  wanted  to  get  your  signatures  as  individuals. 
About  that  time  they  made  a  proposition  direct  to  the  city  that 
they  would  guarantee  in  perpetuity  twenty  thousand  horse-power 
at  $16',  and,  in  conjunction  with  that,  they  agreed  to  pay  the  city 
$3,000'  a  year,  provided  the  city  would  prevail  upon  you  gentle- 
men, and  the  heirs  of  such  as  were  not  then  alive,  to  sign  otf 
the  claim  they  might  have.  Do  you  remember  that  agreement, 
Mr.  Richmond  'I     A.   I  don't  remember. 

Q.  Didn't  they  make  that  offer  —  to  pay  $3,000  a  year,  in  per- 
petuity, if  you  people  would  sign  off  ?     A.  I  don't  recollect  it. 

Q.  But  the  individuals  never  did  sign  off  ?     A.   No. 

Q.   And  the  city  never  did  get  $3,0-00  a  year  'I     A.   No. 

Q.  And  the  Lockport  Gas  Company  has  that  20,000  norse- 
power  ?     A.  Yes. 

Q.  At  $16  a  horse-power,  with  that  privilege.  You  are  not 
selling  power  any  cheaper  here  in  the  city  of  Lockport  than  we 
are  in  Middleport,  where  we  never  had  any  such  advantage  as 
that. 

Mr.  Lawson. —  My  understanding,  as  an  outsider,  was  that 
these  ten  men  were  selected  by  the  citizens  of  the  city  of  Lockport 
and  acted  for  them  as  stockholders  of  this  company,  and  when 
you  found  you  could  not  build  yourselves,  you  undertook  to  sell 
to  promoters ;  you  sold  out  to  them  and  received  in  addition  jfco 
the  money  for  the  stock 
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Witness. —  jSTevcr  received  any  money  for  stock. 

Mr.  Moss. —  You  received  $1,500,  didn't  you  ? 

Mr.  Lawson. —  You  also  received  a  preferential  in  the  shape 
of  a  contract  with  these  promoters  that  you  would  obtain  20,000 
horse-power  at  a  $16  rate;  you  received  a  preferential  over  and 
above  any  other  citizens  in  this  city,  you  ten  men  did. 

Mr.  Smith. —  Mr.  'Chairman,  I  suggest  that  we  take  an  adjourn- 
ment, because  I  want  Mr.  Richmond  back  here  at  two  o'clock. 
From  the  reports  made  by  this  company  for  the  years  1912,  '13 
and  '14,  I  find  that  in  the  year  1912  they  made  and  sold 
17,748,799  kilowatts  for  $152,371.04,  or  an  average  of  87  cents 
per  kilowatt;  that  approximately  is  $50'  per  horse-power.  In  li913 
they  riianuf actured  14,5;58,530' kilowatts  and  received  $154,516.16 
an  average  of  $1.0i6  per  kilowatt,  approximately  $60  per  horse- 
power. In  1914  they  manufactured  11,275.607  kilowatts  and 
received  $13i2,490.'24,  an  average  of  $1.35  per  kilowatt,  approxi- 
mately $80  per  horse-power.  JSTone  of  the  power  cost  them  more 
than  $18. 

Witness. —  I  suppose  they  pay  only  $16.  They  made  an  agree- 
ment with  the  Niagara,  Lockport  &  Ontario  Power  Company 
that  they  should  receive  their  power  at  as  low  a  rate  as  they  would 
sell  to  any  one  else. 

Mr.  Thompson. —  If  they  averaged  their  load  and  didn't  peak 
it.  And  the  only  difference  between  the  Power  Company's  con- 
tract and  the  International  'Company's,  is  that  the  International 
is  perpetual  and  the  Gas  Company's  is  for  years. 

Mr.  Smith. —  Twenty-one  thousand  five  hundred  horse-power 
at  not  to  exceed  $18  per  horse-power,  20,000  of  which  is  at  $16 
a  horse-power,  is  the  contract  of  the  Lockport  Light,  Heat  & 
Power  Company. 

Adjourned  to  2  p.  m. 
6—2 
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Satueday  2  p.  ii. 
Hearing  resumed,  pursuant  to  adjournment. 
William  Richjioxd,  examination  continued: 
By  Mr.  Lawson: 

Q.  Mr.  Richmond,  since  lunclieon  recess,  have  you  refreshed 
your  mind  in  any  way  as  to  any  other  consideration  which 
passed  for  the  signing  of  the  individual  names  of  the  original 
nine  of  the  Xiagara,  Lockport  &  Ontario  Power  Company  ?  A. 
jSTothing  else  but  that  consideration  of  '20,000  horse-power.  I 
never  heard  of  anything  else. 

Q.  Did  the  members  of  the  corporation,  as  chartered  in  18i94, 
take  charge  of  that  contract  and  use  power  at  that  price  ?  A.  You 
mean  this  $16  ? 

Q.  Yes.  A.  The  contract  was  transferred  to  the  International 
Power  &  Transmission  Company,  and  the  International  Power 
Company  endeavored  to  get  permission  from  the  common  council 
to  bring  it  into  the  city. 

Q.  And  your  contract  was  transferred  by  the  nine  directors? 
A.  ISTo;  by  the  ten  stockholders! ;  one  of  them  was  not  a  director. 

Q.  That  contract  was  transferred  to  the  International  Trans- 
mission Company  ?    A.  Yes. 

Q.  In  consideration  for  that  transfer  ?  A.  No,  I  don't  think 
so.  I       '  ;     ^     "     ;       *,*; 

Q.  Was  there  any  agreement,- written  or  otherwise,  that  tbese 
ten  stockholders  should  receive  any  preference  over  anybody  else 
from  the  International  Power  Company?     A.  JSTo. 

Q.  Any  consideration  ?    A.  I  don't  recollect. 

Q.  You  are  not  aware,  even  as  a  layman,  that  a  contract  with- 
out consideration  is  not  a  valid  contract  ?  A.  Yes.  I  am  not  a 
lawyer,  and  the  contract  was  made  by  lawyers,  and  I  am  not 
here  to  criticise  their  action. 

Q.  You  received  no  consideration?  A.  ISTo. 

Q.  Do  you  know  whether  any  of  your  colleagues  received  any? 
A.  l^ot  to  my  knowledge. 

Q.  Did  you  have  a  sort  of  bias  as  to  whether  that  was  a  valid 
contract?    A.  Xo. 
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Q.  Then  what  benefit  did  the  transfer  of  that  contract  give  to 
jour  colleagues,  the  ten  stockholders,  for  the  people  of  Lockport?. 
A.  As  I  understood  it,  the  intention  was  that  the  International 
Power  Company  would  bring  power  to  Lockport  andl  sell  it  for 
about  what  it  would  cost;  that  was  prohibited!  by  the  common 
icouncil ;  franchise  was  gotten  in  the  town  of  Lockport,  and  there 
was  some  power  sold  in  the  town  of  Lockport.  So-  it  dragged 
^along  and  nothing  was  done  for  a  couple  of  years.  Then  came 
these  Simonds  people  and  it  was  alleged  that  they  would  not 
.come  here  unless  they  could  get  permanent  power. 

Q.  Did  that  contract  give  the  people  any  preference?  A. 
They  were  not  mentioned  in  it  —  not  in  that  contract,  as  I  re- 
member it  now. 

Q.  What  was  the  idea,  if  you  can  remember  —  what  was  the 
idea  in  your  making  such  a  contract?  A.  To  obtain  20,000 
horse-power. 

Q.  Who  was  to  obtain  ?  A.  The  people  of  Lockport,  through 
the  International  Power  Company. 

Q.  You  say  they  were  not-  mentioned  in  the  contract.  A. 
They  were  not. 

'Mr.  Moss. —  The  people  of  Lockport  would  have  the  privilege 
of  buying  it  from  that  Company,  but  not  at  a  preferential  price. 

Mr.  Smith. —  'No. 

JBy  Mr.  Lawson : 

Q.  Was  there  effort  made  to  limit  the  price,  that  those  people 
.would  charge?    A.  No;  they  never  got  into  Lockport. 

>By  Mr.  Smith : 

Q.  Did  the  proposed  franchise  contain  a  set  of  rates?  A. 
Very  likely  it  did,  but  I  don't  know.  There  was  an  application 
made  to  ask  permission  to  bring  the  power  in.  They  specified 
what  rates,  I  think  —  at  what  rates  it  would  be  furnished,  and 
the  council  refused. 

Py  Mr.  Lawson : 

Q.  You  say  the  common  council  refused  to  grant  to  your 
company  some  privilege.    What  was  that  ?    A.  The  privilege  of 
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igoing  through  the  streets  with  the  wires;  the  sarae  as  the  Gas 
|Company  did. 

J    Q.  On  what  grounds?    A.  I  don't  know  as  there  were  any 
grounds  mentioned. 

Q.  Did  you  endeavor  to  ascertain?  You  were  interested  of 
.course?  A.  Yes,  I  have  an  idea,  hut  would  not  want  to  state 
jit  because  I  have  no  proof. 

Q.  Did  you  talk  with  your  colleagues  about  this  idea?  A. 
Most  of  them.. 

Q.  And  did  they  have  ideas  that  they  expressed  to  you,  along 
the  same  line  ?    A.  Yes. 

Q.  Did  anybody  outside  of  your  colleagues  express  any  reason 
;for  the  common  council's  action  ?    A.  Those  whom  I  heard  talk. 

Q.  Was  the  reason  this  —  that  the  common  council  and  the 
city  had  already  empowered  and  been  instrumental  in  the  for- 
jmation  of  this  corporation,  and  that  they  did  not  see  fit  to  give 
you  any  more  power  as  you  did  not  comply  with  the  charter  as 
|granted?    A.  I  didn't  hear  anything  about  that. 

Q.  What  was  the  prevailing  idea  ?  A.  I  am  not  going  to  tell 
that.  I  may  be  wrong.  It  may  be  the  common  council  were 
actuated  by  pure  motives.  , 

Q.  Did  the  common  eomicil  express  to  you  or  to  any  of  your 
colleagues  their  reasons  for  refusing?  A.  No  reason,  so  far  as 
I  know. 

By  Mr.  Smith :  '  ,        i 

Q.  It  has  been  the  habit  of  this  Committee  to  suppress  ideas, 
because  by  expression  of  ideas  we  have  gotten  at  some  important 
facts.  I  was  personally  interested  in  that  application  at  the 
time,  as  citizen  of  the  city  of  Lookport.  In  order  that  there  may 
be  no  cloud'  upon  the  remaining  title,  I  am  going  to  ask  you  to 
tell  what  the  idea  of  these  ten  men  was.  A.  I  am  not  going  to 
tell  that. "  I  am  not  going  to  tell  any  idea. 

Mr.  Smith. —  I  ask  the  Chairman  to  instruct  the  witness  to 
tell  what  the  idea  is  that  he  does  not  want  to  tell. 

By  Senator  Lawson : 

Q.  First,  Mr.  Smith,  let  me  ask  this  question:  Do  you,  Mr. 
Bichmond,  or  don't  you,  know  that  the  councilmen  individually 
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had  at  some  time  made  the  statement  that  they  had  given  your 
company  all  of  the  powers  of  capitalization  they  intended  to 
give  it,  and  they  would  give  no  more?     A.  I  never  heard  that. 

Mr.  Smith. —  I  submit,  if  the  Chairman  please,  that  the  ques- 
tion submitted  by  the  Senator  is  entirely  too  narrow.  The  fact 
is  that  the  meimbers  of  the  common  council,  the  official  body  of 
the  city  of  Lockport,  protested  against  this  company  ever  getting 
into  the  city  of  Xoekport  to  avail  themselves,  as  a  company,  of  a 
dollar's  worth  of  the  advantage  to  be  gotten  out  of  the  appro- 
priation which  they  were  trying  to  avail  themselves  of  as  indi- 
viduals; and  it  was  a  fact  in  the  knowledge  of  every  person  who 
is  a  citizen  here.  Mr.  Eichmond  suggested  some  other  idea,  and 
I  believe  we  have  a  right  to  his  idea,  and  let  the  citizens  of 
Lockport  hear  what  these  ten  directors  in  their  private  con- 
ferences thought,  and  let  the  public  charge  all  that  and  the  fact 
to  establish  how  much  was  left  of  the  duty  they  owed  the  city  of 
Lockport  under  this  bill  of  1894.  Let  us  see  what  these  directors 
thought. 

Mr.  Thompson. — The  Chair  thinks  it  will  place  Mr.  Eichmond 
in  a  much  better  light  if  he  will  voluntarily  tell  his  ideas. 

Witness. —  So  far  as  I  am  myself  concerned  I  am  willing  to 
give  my  ideas. 

Mr.  Moss. —  Mr.  Eichmond  has  very  shrewdly  conveyed  a 
meaning  without  having  testified.  I  don't  think  any  intelligent 
person  could  hear  Mr.  Eichmond  without  understanding  that  he 
means  to  suggest  that  the  common  council  was  .grabbed.  I  think 
that  is  what  is  in  his  mind.  If  this  is  wrong,  Mr.  Eichmond 
ought  to  correct  it. 

Witness. —  The  common  council  were  influenced  by  the  Gas 
Company;  whether  they  were  grabbed  or  not  I  don't  know. 

By  Mr.  Smith : 

Q.  Mr.  Eichmond,  don't  you  know  that  at  the  time  of  that 
application,  there  was  a  generally  recognized  opposition  to  the 
granting  to  you  ten  men,  or  your  associates,  any  privilege  in 
the  city  of  Lockport,  in  the  formi  of  a  franchise,  which  would 
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permit  you  to  realize  on  your  appropriation  of  this  original 
charter,  and  that  that  was  the  only  reason,  or  the  principal 
reason,  whey  they  would  not  let  you  men  have  such  a  charter?' 
A.  I  don't  know  it. 

Q.  You  didn't  know  it?    A.  No. 

Q.  Let  me  call  your  attention  to  the  fact  that  you  said  this 
morning  that  they  would  not  let  you  in,  but  did  let  strangersi  in. 
A.  Yes. 

Q.  Why  didn't  that  influence  in  the  same  council,  and  with 
the  same  officials,  have  the  same  power  as  with  yours  ?  A.  The 
other  company  had  already  gotten  their  franchises. 

Q.  True.    But  why  not  your  company  ?    A.  I  can't  tell. 

Q.  The  strangers  were  allowed  to  compete  with  the  Gas  Com- 
pany.    A.  ISTot  strangers,  that  I  know  of. 

Q.-  You  said  they  were  strangers.  A.  The  Gas  Company  were 
strangers. 

Q.  The  Economy  Light,  Fuel  &  Power  Company  were  granted 
a  franchise  ?    A.  That  was  afterwards. 

Q.  Yes,  but  the  same  set  of  oificials  and  the  same  common 
council?  A.  I  don't  know  anything  about  that.  We  could  not 
go  on  without  it. 

Q.  And  your  suspicion  was  that  the  Gas  Company  influenced 
it  ?    A.  Yes ;  that  they  influenced  it. 

By  Mr.  Lawson : 

Q.  They  didn't  say  that  you  and  your  associates  would  not 
be  let  in  because  you  were  hogging  the  whole  thing?  A.  No; 
they,  the  Gas  Company,  were  hogging  the  whole  thing;  they  had 
a  contract  with  the  Niagara,  Lockport  &  Ontario  Power  Company 
that  the  company  should  furnish  them  with  power  at  the  same 
rate  as  we  had. 

By  Mr.  Smith: 

Q.  Stop  right  there,  Mr.  Richmond.  Did  you  ever  know  that 
the  contract  with  the  Gas  Company  should  be  $26  a  horse-power? 
A.  I  can  

Q.  Yes  or  no,  please  ?  A.  I  can't  answer  that  yes  or  no  with- 
out explaining.    I  am  telling  from  recollection ;  my  recollection  is 
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that  the  contract  provided  for  $26,  but  that  they  had  in  that 
contract  or  in  another  contract  that  if  the  Power  Oomiiany  fur- 
nished power  to  any  other  company  in  Lockport  tliat  this  Gas 
Company  should  have  power  at  that  same  rate,  so  that  would 
bring  it  down  to  the  $16. 

Q.  I  am  —  you  have  no  recollection  of  the  proposition  that  the 
so-called  Gas  Company  contract  provided  —  and  did  you  ever 
hear  this  before  3Ir.  Richmond  —  "  It  is  further  understood  and 
agTeed,  upon  the  execution  of  the  contract  between  the  Power 

Company "     A.  Who  is  this  contract  between,  may  I  ask, 

that  you  are  reading  now  ? 

Q.  Contract  between  the  Lockport  Gas  &  Electric  Light  Com- 
pany and  the  jSTiagara,  Lockport  &  Ontario  Power  Company ;  and 
—  those  are  tliese  bitter  antagonists  of  yours  at  that  time.  A. 
They  were  not  particularly  bitter. 

Q.  Well,  sweet  then?     A.  ~No,  not  sweet. 

Q.  jSTormal  then;  just  normal  competitors?     A.  Yes. 

Q.  Did  you  ever  know  that,  by  your  act,  in  disposing  of  all  of 
your  interests  and  acquiring  20,000'  horse-power  for  your  own 
use,  that  you  reduced  the  power  of  the  Gas  Company  $10  a  horse- 
power ?     A.  I  didn't  know  it. 

Q.  Did  you  find  out  afterwards?     A.  Yes,  afterwards. 

By  Mr.  Lawson: 

Q.  Did  you  have  anybody  advise  you  when  you  made  this 
contract  ?     A.  There  were  a  couple  of  lawyers  among  them. 

Q.  You  knew  enough  about  electricity  at  that  time  to  know 
that  this  company  were  going  to  get  a  very  substantial  contract  ? 
A.  Xo. 

Q.  You  are  a  party  to  this  contract  ?     A.  ~Ro. 

Mr.  Smith. — They  had  this  20,000  horse-power  contract  await- 
ing the  signatures,  and  the  Gas  Company,  not  being  able  to  wait  for 
the  possible  results  obtainable  from  Mr.  Richmond  and  his  com- 
pany, made  a  contract  at  $26,  and  there  was  a  provision  entered  in 
the  Gas  Company  contract  that  when  the  Niagara,  Lockport  &  On- 
tario Power  Company  could  induce  the  signatures  of  Mr.  Rich- 
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mond  and  his  associates,  then  pro  forma,  down  went  the  rates 
from  $26  to  $16. 

Mr.  Lawson. —  Exactly. 

Mr.  Smith. —  And  the  Gas  Company  got  the  advantage  of  the 
$16  power,  and  exercised  their  privileges  in  the  city  of  Lockport, 
and  the  International  Power  k  Transmission  Company  was  re- 
fused because  the  city  of  Lockport  refused  to  deal  with  these  ten 
directors  and  their  associates,  and  particularly  refused  to  let  them 
realize  financially  on  an  appropriation  which  they  had  made. 

Q.  Did  you  carry  the  idea  when  you  assigned  your  stock  in 
blank  that  Mr.  Simonds  and  his  associates  should  get  the  benefit 
of  it  ?    A.  It  was  understood  that  they  would. 

Q.  Did  you  have  the  information  that  they  were  to  receive  the 
contract  ?  A.  I  don't  know  whether  T  did  or  did  not ;  but  I  under- 
stood they  were  to  get  the  benefit  of  it. 

Q.  It  didn't  interest  you  at  all  from  the  city  of  Lockport's 
standpoint  ?     A.  Don't  think  I  inquired. 

Q.  ISTot  interested?  A.  Yes,  I  was  interested. 
Q.  Did  you  ever  go  back  to  this  body  of  citizens  of  Lockport 
who  voted  that  the  nine  members  should  be  the  charter  members 
of  this  organization,  and  give  them  opportunity  to  come  in  and 
be  substituted  in  place  of  the  nine  men  ?  A.  ITo ;  the  organization 
has  been  dissolved  long  before. 

Q.  Has  it  really  ever  been  dissolved  ?  A.  It  practically  went 
out  of  existence;  they  used  to  meet  occasionally. 

Q.  It  simply  went  into  a  state  of  suspension  when  it  lost  its 
charter  and  its  ten  most  prominent  members. 

By  Mr.  Moss: 

Q.  Where  are  the  minutes  which  shov.'  the  resolution  which 
appointed  you  nine  or  ten  men  ?     A.   I  don't  know. 

Q.  "When  did  you  see  them  last  ?    A.  I  never  saw  them  at  all. 

Q.  Who  had  them?  A.  I  don't  know;  I  suppose  the  secretary 
did. 

Q.  Did  you  have  a  copy  ?    A.  I  presume  I  did. 

Q.  Where  is  it?     A.  I  don't  know;  I  don't  think  I  had  it. 

Q.  I  am  going  to  depart  from  the  idea  which  you  gave  us  this 
morning  that  you  considered  yourself  a  trustee  for  the  people  of 
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the  city  of  Loekport ;  if  you  never  had  the  minutes,  of  course,  as 
a  trustee,  you  were  careful  to  have  a  copy  of  the  resolution  ?  A.  I 
don't  know  whether  I  did  or  not. 

Q.  Have  you  ever  been  the  executor  of  a  will  ?    A.  Yes. 

Q.  Did  you  possess  yourself  of  a  copy  of  the  will  ?    A.  Yes. 

Q.  Have  you  ever  been  a  director  of  a  business  organization  ? 
A.  Yes. 

Q.  And  have  been  careful  to  have  a  copy  of  the  charter  and 
by-laws?     A.  Wo. 

Q.  But  could  put  your  hand  on  it  ?     A.  Yes,  I  could. 

Q.  Where,  then,  did  you  last  see  a  copy  of  the  resolutions  ? 
A.  I  never  saw  them  at  all. 

Q.  Have  the  minutes  disappeared?  A.  I  have  not  seen  the 
constitution. 

Q.  You  said,  Mr.  Richmond,  that  you  don't  know  as  you  have 
ever  seen  the  minutes  ?     A.  No. 

Q.  You  remember  at  the  time  of  the  passage  of  this  legislation 
of  1894 A.  You  mean  1894. 

Q.  Yes,  1S94.  Did  j-ou  ever  attend  another  meeting  of  the 
Business  Men's  Association  after  that?  A.  I  don't  remember; 
the  members  merely  lost  interest. 

Q.  But  they  were  interested  at  that  time.  Did  you  ever  attend 
a  meeting  since  that  time?     A.  I  think  I  did. 

Q.  Did  you  ever  attend  a  meeting  after  the  organization  of  the 
$1,000  corporation  ?    A.  There  were  a  number  of  meetings. 

Q.  Did  you  attend  them  ?    A.  I  think  I  did,  if  I  was  in  town. 

Q.  Were  you  ever  invited  to  a  meeting  of  the  Business  Men's 
Association  which  you  did  not  attend  ?  A.  I  don't  know  that  I 
did;  there  was  another  one  started  after  that. 

By  Mr.  Lawson : 

Q.  This  company  is  the  one?  A.  The  last  two  or  three  I 
don't  think  anybody  got. 

By  Mr.  Smith : 

Q.  You  realize  that  the  Business  Men's  Association  was  unin- 
corporated, was  composed  of  prominent  men;  that  is  true,  is  it 
not?     A.  Yes. 
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By  Mr.  Moss: 

Q.  There  were  ten  of  the  members  ?     A.  Ten  stockholders. 

Q.  Ten  stockholders;  they  were  all  in  the  habit  of  attending 
meetings  of  this  Business  Men's  Association  ?  A.  They  did,  but 
afterwards  did  not. 

Q.  How  many  besides  those  ten  attended  the  meetings  ?  A.  Oh, 
about  thirty  or  forty. 

By  Mr.  Lawson : 

Q.  What  Avas  the  total  membership?  A.  I  don't  remember. 
Q.  Was  it  over  one  hundred  ?  A.  Yes,  mere  than  a  hundred. 
Q.  Was  it  approximately  150?    A.  Yes,  about  that. 

Mr.  Smith. — The  best  idea  you  can  get  is  what  ^Ir.  Richmond 
said  this  morning  about  the  very  large  committee  from  which  they 
selected  ten. 

By  Mr.  Lawson: 

Q.  Was  there  a  hundred  on  that  committee?  A.  Oh,  no,  not  a 
hundred. 

Q.  How  many?     A.  About  twenty. 

Q.  They  selected  one-half,  then?  A.  There  were  more  than 
ten  names  mentioned ;  I  think  twenty-seven  names  were  given ; 
the  process  was  that  each  man  wrote  down  the  names,  and  the  ten 
highest  were  chosen. 

By  Mr.  Moss : 

Q.  You  were  speaking  about  the  council  blocking  the  thing. 
At  about  that  time,  whether  before  or  after,  had  you  been  re- 
quested hj  anyone  to  sign  off  your  rights  as  individuals  ?  A. 
What  do  you  mean  by  that  ? 

Mr.  Smith. —  Before  the  application  for  charter  to  the  city  of 
Lockport. 

A.  Requested  to  sign  to  whom  ? 

By  Mr.  Moss: 

Q.  To  anybody;  for  the  benefit  of  the  city  of  Lockport.    A.  ISTo. 
Q.  Was  there  not  a  meeting  of  you  gentlemen  at  which  the 
thing  had  been  discussed,  that  you  should  sig-n  off  ?     A.  jSTo. 
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Q.  Didn't  you  know  it  was  desired  ?  A.  It  might  have  'been 
desired  by  some,  but  not  by  the  majority  of  the  people. 

Q.  Was  there  not  a  conference  between  you  men  to  discuss  the 
signing  off  ?    A.  Don't  know  of  such. 

Q.  Somebody  discovered  that  there  was  a  possible  right  in  you, 
as  individuals,  and  someone  desired  that  you  assign  your  right  to 
the  city  of  Lockport  ?    A.  I  don't  remember  any  such  thing. 

Q.  There  was  a  chance  that  if  you  had  signed  off  the  city  of 
Lockport  could  have  gotten  $3,000  a  year  and  20,000  horse-power 
and  some  kind  of  a  royalty?  A.  I  don't  think  it  applied  to  the. 
city  of  Lockport. 

Q.  Well,  then,  for  the  benefit  of  the  city  of  Lockport  ?    A.  ISTo. 

Q.  If  you  had  done  that  thing,  Lockport  might  now  be  getting 
all  this  ?    A.  .So  far  as  I  recollect,  that  matter  was  never  discussed. 

Q.  The  paper  was  here  before  us  this  morning,  so  our  memories 
are  refreshed.     If  you  had  done  that,  the  city  of  Lockport  might 

have  gotten  $3,000  a  year,  and  have  20,000'  horse-power  at 

A.  ISTo,  I  don't  think  so. 

Q.  Who  was  it  that  was  willing  to  pay  $3,000?  A.  I  assume 
it  was  the  Niagara,  Lockport  &  Ontario  Power  Company. 

Q.  Somebody,  whom  you  assume  to  be  that  company,  thought 
enough  of  the  rights  which  you  held  as  individuals  to  pay  the  city 
of  Lockport  $3,000  a  year;  somebody  must  have  thought  it  valu- 
able. A.  My  recollection  is  that  was  simply  a  tentative  proposi- 
tion ;  they  would  do  something  if  something  else  was  done ;  it  was 
not  a  square-cut  proposal ;  it  was  simply  a  talk  and  nothing  ever 
came  of  it,  as  I  remember. 

Q.  Three  thousand  dollars ;  that  would  be  5  per  cent  on  $60,000. 

Mr.  Smith. — That  was  the  minimum;  the  maximum  possibly 
would  be  $10,000. 

By  Mr.  Moss : 

Q.  Then  somebody  had  the  idea  of  putting  away  a  tidy  sum  of 
$100,000';  somebody  was  ready  to  put  up  some  money?  A.  I 
can't  say  about  that. 

Q.  It  looks  like  it,  doesn't  it  ?    A.  They  didn't  do  it. 

Q.  They  never  had  a  chance  to  do  it.  You  didn't  give  them  a 
chance ;  you  say  the  common  council  blocked  things,  and  in  reality 
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you  blocked  things  yourself.  Somebody  said,  "  This  is  so  valu- 
able we  will  put  up  $10'0,000',"  and  just  around  that  time,  when 
you  say  the  common  council  was  a  blocker,  it  looks  as  though  there 
was  a  submarine  around  the  town  of  about  $10'0,i00'0.  Now,  with 
a  hundred  thousand  dollars  of  princijjal  lying  around,  or  the  prod- 
uct of  that,  three  or  five  thousand  a  year  lying  around,  and  you 
turning  it  down,  you  finally  accepted  a  lump  sum  of  about  $500 
or  possibly  $2,000  or  something  like  that  for  expenses  ?  A.  That 
was  long  before. 

Q.  You  took  $1,500  to  transfer  your  stock  ?  A.  That  was  when 
I  sold  the  stock. 

Q.  That  was  what  did  come  to  you  ?    A.  Yes,  that  did. 

Q.  What  I  want  to  get  at  is  the  opposition  or  apposition  of 
$l,5'0O  on  the  one  side  and  $100,'0'00  on  the  other  side;  you  might 
have  had  a  principal  sum  of  $li0i0,0O0'  for  the  benefit  of  the  city  of 
Lockport  if  you  acted  a  certain  way,  and  by  acting  the  other  way 
you  got  $1,500  for  yourself.     A.  I  didn't  get  it. 

Q.  You  did  get  it  back  ?  A.  We  didn't  have  the  opportunity 
to  take  that  other ;  it  was  only  talk. 

Q.  You  never  took  the  trouble  to  find  out  whether  you  could 
get  it  or  not  ?    A.  Yes,  we  did. 

Q.  You  were  entirely  careless  of  $100,000  on  one  side,  but  you 
grabbed  $1,500  that  repaid  you  for  $1,500'  that  you  had  expended. 
Now,  if  that  was  all  there  was  of  it,  Mr.  Richmond,  it  was  pretty 
cheap  business.  A.  My  recollection  is  they  were  never  willing 
to  go  on  and  put  up  that  $3,000i 

Q.  Doesn't  your  memory  come  to  you  about  you  and  some  of 
your  associates  talking  together  about  the  suggestion  that  was  made 
to  jou  that  you  sign  off  your  rights  so  that  the  city  of  Lockport 
should  get  this  sum?  A.  There  was  never  any  such  suggestion 
made  to  me. 

Q.  Did  you  know  it  was  in  the  air?  A.  It  was  talked  of,  but 
what  difference  did  it  make  ? 

Q.  What  difference  did  it  make?  It  would  be  going  to  Lock- 
port  instead,  that's  all.  A.  We  didn't  have  the  o-pportunity,  I 
think. 

Q.  You  think  ?  You  think,  but  you  don't  care.  A.  There  was 
lots  of  negotiations. 
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Q.  Did  you  ask  them  if  they  were  going  to  put  up  $3,00€  a  year 
for  Lockport  ?     A.  Yes,  certainly  I  did. 

Q.  Did  they  say  they  would  ?     A.  They  suggested  something. 

Q.  Why  didn't  you  stick  for  more  than  $1,500-  for  your  stock? 
A.   I  didn't  stick  for  anything. 

Q.  Well,  why  didn't  you  stick  for  something?  A.  I  was  sick 
of  it. 

Q.  Sick  of  it;  $1,500  was  not  very  much  to  you?    A.  Yes. 

Q.  You  have  retired,  have  you  not  ?    A.  Yes. 

Q.  When  ?    A.  Eight  years  ago. 

Q.  Why  did  you  retire,  Mr.  Richmond  ?  A.  Why,  I  accumu- 
lated and  saved  enough  to  keep  myself. 

Q.  Fifteen  hundred  dollars  is  not  much A.  Fifteen  hun- 
dred dollars  might  not  amount  to  much  for  you  and  some  others, 
but  would  go  a  long  ways  towards  keeping  me. 

Q.  Since  you  put  such  a  high  value  on  $1,500,  what  did  you 
do  with  it?  A.  Didn't  do  anything  particular  with  it;  I  lived  on 
it;  got  some  stock  of  the  International 

Q.  Did  you  will  it  to  the  city  of  Lockport  ?    A.  ISlo. 

Q.  'Now,  Mt.  Richmond,  as  a  trustee,  did  you  think  you  were 
doing  your  duty  to  your  fellow  citizens  of  Lockport  to  transfer 
that  stock  in  blank  ?  A.  I  thought  it  was  mine  and  I  could  do  as 
I   pleased    with   it. 

Q.  When  did  you  get  right  on  the  idea  of  a  trustee  ?  A.  Why, 
my  idea ■ 

Q.  A  trustee  de  sontort  is  charged  with  all  of  the  responsibili- 
ties of  trusteeship  because  he  did  something  wrong ;  the  law  insists 
that  he  shall  be  charged  with  all  of  the  burdens  of  the  trustee 
because  he  assumed  to  act  in  the  relation  of  trustee,  so  that  the 
law  will  go  to  such  a  man  and  tell  him  to  disgorge.  A.  I  have 
never  assumed  to  act  as  trustee. 

Q.  That  is  just  exactly  the  trouble,  Mr.  Richmond;  you  were 
a  trustee  and  acted  as  an  individual. 

Mr.  Lawson. — ■  You  would  never  "have  been  a  stockholder  had 
it  not  been  for  a  desigiaation  made  by  a  body  of  citizens  of  this 
city,  who  unquestionably,  from  what  you  have  said  yourself, 
organized,  for  the  beneiit  of  the  city,  and  gave  to  certain  of  their 
members  power  to  do  what  they  could  do,  as  a  corporate  body,  for 
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the  benefit  of  the  city  of  Loekport ;  and,  as  the  record  now  reads, 
it  was  never  intended,  as  I  can  see  it,  that  the  nine  men  who 
formed  this  corporation,  by  an  act  of  the  Legislature,  were  formed 
for  their  own  benefit ;  that  they  were  to  be  formed  into  a  corpo- 
ration to  bring  light  and  power  into  the  city  of  Lockport,  and  it 
was  a  trust,  and  you  were  in  a  fiduciary  relationship  with  the 
city  and  its  citizens,  and  not  wholly  with  yourselves. 

Mr.  Smith. —  Mr.  Chairman,  in  connection  with  this  matter, 
permit  me  to  read  from  the  common  council  proceedings  of  the 
city  of  Lockport,  190-8,  March  23d: 

''  To  the  Hon.  Mayor  and  Common  Council  of  the  City  of 
Lockport,  iST.  Y. : 

Gentlemen : 

The  undersigned,  the  International  Power  and  Transmis- 
sion Company,  hereby  makes  application  in  writing  to  your 
Honorable  Body  for  permission  and  consent  to  construct, 
maintain  and  operate  the  necessary  poles,  wires,  cables  and 
other  appliances  and  structures,  in,  through  and  upon  the 
streets,  alleys  and  public  places  of  the  City  of  Lockport,  from 
a  point  on  Michigan  Street  on  the  westerly  bounds  of  said 
street,  where  the  same  intersects  Park  Avenue,  to  Lock  Street, 
where  the  same  intersects  Caledonia  Street,  as  may  be  found 
most  convenient  and  practicable,  and  which  may  be  selected 
by  the  applicant,  for  the  purpose  of  using,  distributing  and 
furnishing  electricity  for  manufacturing  purposes  and  factory 
uses  to  the  City  of  Lockport  and  the  inhabitants  thereof. 

Dated,  Lockport,  Is".  Y.,  ilarch  23d,  190i8. 

INTEIENATIO'NAL  POWER  &  TKAXSMIS- 
SEO'X  COMPAXY, 

by         P.  F.  King, 

President."' 

This  P.  F.  King  was  one  of  these  nine  men.  Then  folloAvs  the 
proposed  franchise.  At  a  later  date,  in  the  common  council  pro- 
ceedings, and  on  March  30th,  that  was  referred  to  the  committee 
on  streets,  and  that  committee  reported  that  the  said  proposed 
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franchise  was  inimical  to  the  interests  of  the  city  of  Lockport 
and  recommend  that  it  be  disapproved,  and  further  recommend 
that  the  following  permission  and  consent  be  granted  to  said 
company.  That  committee  report  was  signed  by  Mr.  Willse,  ^Ir. 
IMc'Coy  and  Messrs.  'Farley,  Morrill  and  Eignel.  Then  follows, 
the  proposed  franchise  suggested  by  the  common  council  of  the 
city  of  Lockport.  At  a  later  date,  and  on  April  6th,  19'0'S,  there 
appears  in  the  common  council  proceedings  the  following: 

"  To  the  Honorable  Mayor  and  Common  Council  of  the  City 
of  Lockport,  IST.  Y. : 

Gentlemen : 

The  application  of  this  company  for  a  franchise  for  the 
transmission  of  power  to  the  moulding  shop  of  the  Holly 
Company,  for  the  Susquehanna  Smelting  Company,  now 
pending  before  your  Honorable  Body,  is  hereby  withdrawn, 
and  you  are  notified  that  no  further  proceedings  may  be  taken 
thereon. 

Dated,  April  6th,  1908. 

I]SrTERlvrATIOJ\  AL  POAVEE  &  TRANSMIS- 
SIO':\T  COMPAJs' Y, 

P.  F.  King, 

President." 
By  Mr.  Moss: 

Q.  Did  you  know  that  people  from  Xew  York  were  interested 
in  this  proposition  ?     A.  What  proposition  ? 

Mr.  Lawson. —  To  purchase  the  stock  in  this  company  I 

A.    ISQ. 

Mr.  Smith. —  The  application  which  was  made  at  that  time  was 
a  general  franchise. 

A.  Was  it  ?    Then  they  made  that  before  that  time. 

Q.  With  the  condition  that  the  Smelting  Company  was  an 
applicant.  A.  Then  it  was  probably  renewed;  this  is  not  within 
my  memory  because  I  didn't  get  up  this  petition. 

■  Q.   There  is  no  other   instance  in  the  city   of  Lockport  when 
this  occurred.     After  the  franchise  was  read.  Alderman  McCoy 
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moved  its  adoption;  Alderman  Carroll  moved  the  amendment 
that  it  be  laid  on  the  table  till  the  next  meeting  in  order  that  the 
people  might  examine  and  look  into  it. 

By  Mr.  Moss: 

Q.  Didn't  you  know  that  some  people  in  ~Sew  York  were  inter- 
ested in  buying  your  rights  ?    A.  I  didn't  know. 

Q.  Did  you  ever  hear  the  name  of  iMr.  Brady  mentioned  in 
connection  with   it  ?     A.  ISTo. 

Q.  Did  you  hear  the  name  of  General  Greene  ?     A.  ISTo. 

Q.  The  name  of  Mr.  'Robinson  ?    A.  No. 

Q.  Did  you  realize  that  it  was  possible  for  your  stock  which 
you  assigned  in  blank  to  pass  into  the  hands  of  persons  who  had  no 
i-nterest  in  the  city  of  Lockport  at  all?  A.  I  suppose  I  would 
have  realized  it  if  I  had  given  it  consideration. 

Q.  Didn't  you  give  it  consideration  ?  A.  A  man  who  buys 
it  can  do  as  he  pleases  with  it. 

Q.  It  is  all  right  if  he  can  do  it  honestly.  Did  you  realize 
that  in  giving  that  stock  transferred  in  blank,  it  might  pass  into 
the  hands  of  people  who  were  not  interested  in  Lockport  except 
to  make  all  they  could  out  of  your  neighbors?  A.  I  supposed 
it  was  going  to  be  for  the  benefit  of  Lockport. 

Q.  You  supposed  it  was  ?  What  right  had  you  to  suppose  in 
a  matter  in  which  you  had  spent  so  much  time,  had  gone  to 
Albany,  and  put  so  much  effort  into?  What  right  had  you  to 
suppose?     A.  I  had  as  much  right  as  anybody. 

Q.  Wo  you  had  not.  That  is  your  idea,  but  I  differ  from'  you. 
Of  course  you  have  got  to  differ  here  because  you  have  been 
doing  it  for  years;  The  expression  of  your  face  belies  you. 
The  bottom  of  your  heart  is  raising  up  and  belieing  what  you 
say  with  your  mouth ;  your  tone  of  voice  is  not  firm ;  your  whole 
expression  belies  you.     A.  ISFo  such  thing. 

By  Mr.  Smith : 

Q.  Are  you  interested  in  any  manufacturing  plant?    A.  Yes. 

By  Mr.  Moss: 

Q.  Mr.  Eichmond,  you  won't  blame  your  neighbors  in  Lock- 
port  for  expressing  what  they  seem  to  be  a  little  bashful  about 
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expressing,  tlieir  belief  that  you  got  $1,500  for  assigning  those 
rights?    A.  No. 

Q.  Did  you  get  any  rights  not  in  money?  A.  None  what- 
ever. 

Q.  You  won't  blame  people  for  expressing  the  opinion  that 
you  were  ©naibled  to  retire  from  business  because  of  this  trans- 
action?   A.  'No;  that  is  all  I  got. 

Q.  Will  you  allow  me  to  express  ■ — and  you  might  as  well 
know  what  people  are  saying  and  thinking  —  would  you  blame 
some  of  your  neighbors  in  the  city  of  Lockport  for  what  was 
expressed  to  me  that  if  you  gave  away,  for  $1,500,  in  blank, 
a  right  for  which  people  had  been  talking  of  giving  $3,000'  a 
year,  besides  other  things,  it  was  a,  very  cheapskate  business  ?  A. 
They  have  a  right. 

Q.  Why  have  you  never  accounted?     A.  I  am  through. 

By  Mr.  Smith : 

Q.  You  are  still  a  stockholder  in  an  operating  corporation  in 
the  city  of  Lockport  ?    A.  Yes. 

Q.  'Does  it  use  electricity?    A.  Yes. 

Q.  Did  you  realize  that  the  Lockport  Light,  Heat  &  Power 
Company  would  come  back  in  1916  and  pound  you  over  the 
head  with  this  thing  by  increasing  your  power  rates  ?  A.  No, 
I  don't  know  as  I  did. 

By  Mr.  Moss: 

Q.  Doesn't  worry  you,  does  it,  Mr.  Richmond?  A.  No;  I 
am  perfectly  satisfied. 

Q.  Perfectly  satisfied  that  the  people  should  pay  these  rates; 
that  is  the  chance  they  took  when  they  gave  you  this  right  as 
trustee,  isn't  it  ?    A.  I  have  executed  my  trustee  right. 

Q.  What  have  you  done  as  a  trustee  ?  A.  It  was  not  expected 
that  we  would  build  the  canal  ourselves. 

By  Mr.  Lawson: 

Q.  You  were  a  promotion  committee,  is  that  all  ?     A.  Yes. 

Q.  Then  you  didn't  require  a  charter  from  the  Legislature? 
A.  I  didn't  question  what  we  required;  that  was  gotten  by  the 
lawyers. 
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Q.  This  charter  gave  j'ou  every  right  that  you  needed?  A. 
It  was  generally  understood  that  we  were  to  try  to  find  somebody 
to  do  this  and  transfer  it  to  them. 

Q.   You  had  acquired  rights  that  were  valuable  ?     A.  Yes. 

Q.  The  charter  itself,  the  acts  of  the  stockholders,  everything 
pointed  to  the  fact  that  you  were  to  do  something  more  than  to 
hold  this  stock  in  trust  or  in  your  own  name  and  run  around  to 
find  somebody  ?    A.  That  is  all  that  we  were  to  do. 

Mr.  Moss: 

Q.  Did  you  do  all  that  work  for  $1,500?  A.  I  didn't  expect 
to  get  anything  for  it. 

Q.  It  is  a  small  sum,  and  if  you  had  resisted  the  temptation 
of  $1,500,  your  neighbors  would  not  be  in  this  trouble  now. 
A.  I  didn't  regard  it  as  temptation.  I  had  a  perfect  right  to 
do  as  I  did.  The  object  of  forming  this  company  was  to  give 
Lockport  cheap  power  by  means  of  bringing  this  in  but  we,  had 
to  give  it  up. 

Q.  If  you  had  been  trying  to  protect  the  city  of  Lockport  you 
would  never  have  given  out  your  stock  certificate  signed  in  blank. 

Mr.  Lawson. —  J\rore  than  that.  This  close  corporation  abso- 
lutely foreclosed  any  other  body  of  citizens,  or  the  city  itself, 
as  a  corporation,  from  going  out  and  trying  tO'  bring  in  this 
power  canal. 

A.  That  is  not  true;  there  was  another  act  passed,  giving 
another  body  power  to  do  this  thing  and  also  naming  nine 
trustees. 

Q.  What  became  of  that  ?  A.  They  never  succeeded  in  get- 
ting anybody. 

Q.  Did  they  sell  their  stock?     A.  No. 

Q.  Then  they  were  not  a  competitor  of  yours  ?  A.  Yes,  they 
were. 

By  ]\[r.  Smith: 

Q.  What  company  do  you  refer  to  ?  A.  One  of  which  Mr. 
Hodge  was  president. 

Q.  That  was  years  before.  A.  This  Lockport  Association  thought 
they  were  going  to  help  this  company  that  had  a  charter,  and 
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then  the  members  of  the  Lockport  Business  Men's  Association 
thought  they  would  get  a  charter  of  their  own,  and  that  is  why 
this  '94  charter  was  gotten.  After  a  while  we  decided  we  better 
work  back,  and  we  joined  forces  with  the  other  company  and  we 
worked  back  until  their  charter  run  out,  and  then  they  had 
nothing  further  to  offer  and  we  finally  managed  to  make  a  deal 
with  ours  before  it  run  out. 

'Mr.  Smith. —  A  number  of  private  citizens  who  got  a  private 
charter  without  any  question  of  public  right  or  citizenship.  The 
public  thought  that  was  not  a  proper  plan,  and  the  public, 
through  its  Business  Men's  Association,  and  with  these  men  as 
trustees,  obtained  another  and  broader  and  more  beneficial 
charter,  and  there  was  opposition,  but  that  opposition  ceased  to 
exist,  and  Mr.  Richmond  informs  us  the  time  came  about  and 
they  continued  in  a  state  of  brotherly  love  until  the  older  brother 
died,  and  then  the  other  one  proceeded  to  exercise  the  same 
character  of  right  that  was  granted  to  the  other  people. 

Mr.  Lawson. —  This  charter  and  this  corporation  acquired 
rights  which  proved  to  be  valuable.  Not  only  valuable  to  the 
corporation  and  to  the  stockholders,  but  to  the  city  of  Lockport 
as  well.  ISTow,  according  tO'  the  evidence,  which  has  been  pro- 
duced before  this  Legislative  Committee,  the  citizens  of  Lock- 
port  had  nothing  in  common  with  this  corporation.  Somebody, 
in  other  words,  has  been  betrayed.  All  of  the  powers  and  rights 
which  the  citizens  might  have  had  were  granted  to  this  corpora- 
tion, behind  which  stood  the  citizens. 

Mr.  Smith. —  Permit  me  to  make  a  summary  statement.  In 
1894,  during  the  session  of  the  Assembly,  when  Honorable  John 
H.  Clark  represented  this  district,  and  at  the  time  of  the  passage 
of  this  bill,  I  was  in  the  Assembly  room'  and  heard  him  answer 
to  a  criticism  of  a  ]Srew  York  member  who  said  that  this  was 
another  one  of  the  private  up-State  schemes  to  get  hold  of  a 
Niagara  Falls  charter.  The  member  from  this  district  stepped 
to  the  middle  of  the  floor  and  said,  "  Gentlemen,  I  promise  you, 
on  my  word  of  honor,  as  a  man  and  as  a  public  official,  that  this 
bill  is  intended  for  the  benefit  of  the  city  of  Lockport,  and  that 
no  man  whose  name  is  mentioned  as  an  incorporator  in  that  bill, 
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ever  has,  does  ever  intend'  to  have,  does  or  ever  will  receive,  a 
single  penny  for  his  own  benefit;"  and  he  turned  and  took  his 
seat ;  the  roll  was  called  and  the  bill  was  passed,  on  the  statement 
of  an  honest  man.  Now,  the  only  thing  on  the  face  of  the  earth 
that  is  left,  as  a  result  of  the  passage  of  that  legislation,  ap^ 
parently,  is  a  couple  of  bank  accounts  in  private  hands  and  the 
privilege  of  having  20',0'00'  horse-power  at  $16  a  horse-power  in 
the  hands  of  the  Lockport  Light,  Heat  &  Power  Company. 

Mr.  Moss. — The  statute  of  limitations  does  not  run  against  trust 
obligations.  While  I  would  be  far  from  discussing  the  Penal 
Code,  still  it  seems  to  me  that  there  is  a  way  of  tracing  this  matter 
out  and  getting  for  the  city  of  Lockport  what  belongs  to  it.  I 
don't  want  to  ask  another  question.  We  are  all  of  us  interested 
in  politics.  We  are  all  of  us  opposed  to  corruption  in  politics; 
and  the  best  men  in  the  community  will  contribute  money  and 
devise  ways  and  means  for  punishing  those  who  are  negligent  in 
political  life.  The  mere  politicians,  those  who  are  really  in  poli- 
tics, should  be  compelled  to  walk  the  straight  road.  We  will  never 
have  clean  politics  in  our  State  and  in  our  community  unless  those 
who  are  interested  in  politics  can  look  up  to  the  business  men  for 
an  example  of  integrity  and  honor  and  honesty. 

Howard  M.  Witbeck,  recalled : 
Examination  continued  by  Mr.  Smith: 

Q.  Now,  Mr.  Witbeck,  I  want  to  get  at  the  difference  in  the 
old  and  new  rates ;  you  were  excused  in  order  that  you  might 
bring  some  paper ;  you  have  such  paper,  the  bill  and  the  contract 
under  which  you  have  to  operate  at  the  present  time  ?    A.  I  have. 

Q.  You  used  power  in  the  Thompson  mill  under  contract  ?  A. 
Yes,  previous  to  1914. 

Q.  Did  your  contract  expire  at  that  time?    A.  Yes. 

Q.  Not  renewed  on  account  of  your  intention  to  discontinue 
using  electric  power  ?    A.  Yes. 

Q.  You  still  had  your  electric  connection  ?  A.  Still  had  an 
emergency  plant. 

Q.  That  continued  until  1915,  when  these  new  rates  went  into 
effect?    A.  Yes. 
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Q.  Had  you  occasion  to  use  that  electric  powei*  subsequent  to 
the  new  rates  ?    A.  Yes. 

Q.  What  was  the  condition  as  a  result  of  using  that  power  ? 
A.  The  cost  was  very  near  the  same  as  under  the  contract. 

Q.  Until  what  time  ?    A.  ISTovemher  last. 

Q.  In  November  of  last  year,  at  the  time  these  new  rates  went 
into  effect,  you  had  occasion  to  use  it  after  that  ?    A.  Yes. 

Q.  To  what  extent  did  you  use  it  as  indicated  by  your  bill  ? 
A.  Our  water  power  plant  gave  out  and  we  had  to  use  electric 
power,  and  that  put  us  under  this  contract. 

Q.  The  effect  of  that  is  what,  as  shown  in  your  bill?  A.  We 
haven't  a  bill  for  a  full  month ;  for  three  weeks  and  a  fraction  in 
December,  $2,100,  I  think,  on  which  we  received  a  very  slight 
rebate  owing  to  an  error  in  the  invoicing. 

Q.  How  much  rebate  ?  A.  A  few  dollars ;  for  five  or  six 
months,  $113. 

Q.  Of  that  bill,  what  does  your  service  charge  represent  ?  A. 
Practically  $500;  I  don't  know  whether  that  is  just  it  or  not; 
five  kilowatt  and  energy  charge. 

Q.  Four  hundred  and  ninety-six  dollars  and  fifty  cents  plus 
thirteen?    A.  Something  over  500. 

Q:  Under  the  contract  under  which  you  are  now  working,  if 
you  had  used  power  again  during  any  month  for  any  purpose,  you 
would  have  that  same  peak  energy  charge  ?    A.  I  think  so. 

Q.  Of  over  $500?     A.  Yes. 

William  W.  Stoers,  being  duly  sworn,  testified  as  follows : 
Direct-examination  by  Mr.  Smith : 

Q.  You  are  the  attorney  for  the  Lockport  Light,  Heat  &  Power 
Company?    A.  I  have  acted  for  them  somewhat  in  that  capacity. 

Q.  You  knew  Avho  was  superintendent  during  the  negotiations 
in  regard  to  this  case?     A.  Mr.  Kaltwasser. 

Q.  He  was  superintendent  from  prior  to  the  time  the  change 
in  rates  was  suggested  up  to  the  time  they  were  passed  upon  by 
the  Commission  ?  A.  I  think  perhaps  Mr.  Wallower  had  more  to 
do  with  that  than  anyone  else. 

Q.  When  did  Mr.  Kaltwasser  cease  to  be  manager  or  superin- 
tendent? A.  I  can't  give  you  the  date,  but  I  think  about  two 
years  ago. 
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Q.  Mr.  Kaltwasser  was  the  man  about  whom  these  witnesses 
have  testified ;  he  was  the  same  man  ?    A.  I  don't  know. 

Q.  Was  there  more  than  one  Kaltwasser  connected  with  the 
company  here  ?    A.  I  don't  know  of  but  one  of  that  name. 

■Q.  He  was  manager  in  1913  ?    A.  Yes. 

Q.  Was  he  in  the  city  yesterday  ?    A.  In  the  city  yesterday  ? 

Q.  Had  he  been  in  the  city  prior  to  yesterday  ?  A.  I  don't 
know. 

Q.  He  was  here  yesterday  ?     A.  He  was. 

Q.  When  did  he  leave  ?    A.  Don't  know. 

Q.  Do  you  know  that  he  left  ?    A.  I  don't  know. 

Q.  Wliat  is  your  information  ?  A.  He  bade  me  good-bye ;  but 
whether  he  left  or  not  I  don't  know. 

By  Mr.  Lawson : 

Q.  When  did  he  bid  you  good-bye  ?  A.  He  took  lunch  with 
me  at  my  home  and  along  in  the  afternoon  he  bade  me  good-bye. 

William  W.  Trevor,  being  duly  sworn,  testified  as  follows : 
Direct-examination  by  Mr.  Smith : 

Q.  You  are  a  resident  of  the  city  of  Lockport,  a  manufacturer, 
and  have  lived  here  how  long,  Mr.  Trevor  ?  A.  I  have  lived  here 
sixty-eight  years. 

Q.  And  are  in  the  machine  business  on  Market  street  ?    A.  Yes. 

Q.  Have  been  how  long  ?    A.  Have  been  since  1860. 

Q.  Is  your  coneern  a  user  of  electricity  for  power  ?  A.  Only 
intermittently  until  the  water  is  out  of  the  canal  in  the  winter, 
and  we  use  it  about  one  month  in  the  Spring. 

Q.  Have  you  used  it  since  the  new  rates  went  into  effect  ?  A. 
We  took  it  out  when  we  found  they  were  going  to  charge  us  $25 
a  month  service  charge. 

Q.  Wlio  informed  you  that  was  to  be  the  charge  ?  A.  Mr.  Kalt- 
wasser, I  think. 

Q.  He  informed  you  it  was  to  be  $25  ?    A.  Yes. 

George  H.  Downs,  being  duly  sworn,  testified  as  follows : 

Direct-examination  by  Mr.  Smith: 

Q.  You  are  a  resident  of  the  city  of  Lockport,  and  live  on  East 
avenue,  and  are  in  business  ?     A.  Yes. 
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Q.  What  business  ?     A.  Manufacture. 

Q.  Where  located'?     A.  On  Yan  Buren  street. 

Q.  How  long  in  that  business  ?     A.   Eighteen  years. 

Q.  Do  you  use  electricity  for  power  in  your  manufacture  ?  A. 
I  do. 

Q.  Did  you  use  it  prior  to  the  new  rates  going  into  effect  in 
1915?     A.  Yes. 

Q.  So  that  you  have  a  comparison  between  the  old  and  new 
rates,  as  it  affects  your  concern  ?     A.  Yes. 

Q.  And  you  are  in  a  position  to  state  that  to  the  Committee  ? 
A.  The  billsi  are  with  the  secretary. 

Q.  You  have  some  knowledge  of  the  difference  in  rates  ?  A. 
Some,  yes. 

Q.  Did  you  have  any  talk  with  Mr.  Kaltwasser  as  to  these  new 
rates?    A.  No. 

Q.  Did  you  have  any  talk  with  any  officer  of  the  company  when 
you  received  your  bill  ?  A.  Mr.  W'allower ;  no,  I  think  it  was  Mr. 
Steele. 

Q.  Let's  see,  how  is  that  name  spelled  ? 

Mr.  Lawson. —  I  guess  it's  steal,  s-t-e-a-1,  all  right. 

Q.  In  any  event,  you  had  a  conversation  with  Mr.  Steele  ?  A. 
He  referred  me  to  some  other  one. 

Q.  A  telephone  conversation?     A.  ISTo,  personal. 

Q.  What  kind  of  a  looking  man  was  it  ?  A.  A  tall  man  —  but 
I  don't  remember. 

Q.  Give  the  conversation.  A.  It  was  in  relation  to  demand 
charge.  I  wanted  to  know  why  they  should  make  this  demand 
charge  if  you  had  a  motor  larger  than  your  demand.  They  said 
they  must  make  the  charge  according  to  the  motor.  The  board 
of  trade  called  a  meeting  of  the  citizens  and  I  heard  the  argu- 
ments, and'  Mr.  Wallower  made  a  statement  there  that  a  three- 
minute  peak  load  was  the  demand  in  any  one  month  and  not  the 
capacity  of  the  motor. 

Q.  Did  you  pay  the  bill  which  was  not  discounted?  A.  I 
certainly  did. 

Q.  Did  you  pay  it  at  the  original  rate  ?  A.  Yes,  as  it  was  on 
the  bill. 
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Q.  Did  you  receive  a  discount  ?  A.  Why,  I  went  in  "witli  that 
bill  and  I  couldn't  figure  out  where  they  could  get  their  demand, 
and  of  course  I  let  the  bill  run  along  and  didn't  use  the  ice 
machine;  only  used  the  3'  horse-power  motor  and  used  only 
about  2  horse-power ;  I  didn't  turn  on  any  of  the  other  machinery, 
and  when  I  got  the  bill  I  think  it  was  $23  and  so  much  demand. 
I  said,  "  1  have  got  them  this  time  " ;  so  the  first  man  1  struck 
was  Steele  and  he  referred  me  to  another  who  couldn't  give  me 
any  information;  and  he  referred  me  to  another  and  there  must 
have  been  some  mistake.  I  stayed  quite  a  while  and  the  man 
didu't  come  back,  and  then  they  said  they  would  let  me  know  by 
phone.  They  telephoned  down  that  that  bill  was  high  and  they 
would  be  satisfied  with  $10:     I  said  yes,  and  so  I  paid  that. 

Q.  Was  there  any  enquiry  or  test  or  investigation  made  at 
your  place  of  business  between  the  time  you  complained  at  the 
office  and  the  time  they  phoned  you  they  would  take  $10-?    A.  Ko. 

Q.  And  you  had  the  bill ;  made  the  complaint  to  the  office ;  they 
told  you  they  would  notify  you  by  phone ;  no  test  or  investigation 
was  made  at  your  plant?    A.  Not  that  I  know  of. 

Q.  As  a  result  of  the  complaint  you  received  a  rebate  of  $10? 
A.  Yes. 

Q.  Did  I  ask  you  whether  or  not,  pending  these  changes  in 
rates,  you  had  any  discussion  with  any  of  the  officials  as  to  what 
effect  it  would  have  on  users  such  as  you  were  ?    A.  jSTo. 

Mr.  Lawson. —  Did  you  know  they  were  going  to  increase  the 
rates? 

A.  ISTo;  not  until  I  got  the  bill. 

Q.  Didn't  talk  with  the  officials  of  the  company  ?     A.  ISlo. 
Q.  Have  you  single-charge  motors,  or  motors  distributed  ?     A. 
It  is  distributed ;  a  '20  horse-power  motor,  and  I  think  two  threes. 

liuLiJEET    C    WiiiTiioRE,    being    duly    sworn,    testified    as 
follows : 

Direct-examination  "by  Mr.  Smith : 

Q.  Mr.  Whitmore,  you  are  a  resident  of  the  city  of  Lockport? 
A.  Yes. 

Q.  And  in  the  manufacturing  business,  in  part  ?     A.  Yes. 
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Q.  So  that  you  use  power  ?    A.  We  crust  stone  with  power. 

Q.  iWe  will  call  it  manufacturing.  You  are  a  member  of  the 
board  of  education  for  the  city  of  Lockport  ?     A.  I  am. 

Q.  Have  been  for  a  number  of  years  ?    A.  Yes. 

Q.  Your  concern  is  incorporated  ?     A.  Yes. 

Q.  And  used  power  for  manufacturing,  both  prior  and  sub- 
sequent to  the  new  rates  being  established  ?    A.  Yes. 

Q.  As  a  result  of  the  establishing  of  the  new  rates,  you  knew 
there  was  an  association  formed  called  the  Power  Users'  League, 
or  something  of  that  kind  ?    A.  Yes. 

Q.  Did  you  join  that?  A.  I  didn't  joint  it;  I  don't  think  I 
ever  sent  an  application  for  membership,  but  I  attended  meetings 
because  I  was  interested. 

Q.  Because  of  excess  charge,  as  you  believed  ?     A.  Yes. 

Q.  T^Tiat  effect  did  this  new  rate  have  on  your  power  ?  A.  As 
near  as  I  can  get  it  through  my  head  it  was  increased  considerably, 
but  I  am  not  an  electrician. 

Q.  There  was  an  increase  ?    A.  Yes. 

Q.  Was  that  so  much  that  you  made  complaint  to  the  Lockport 
Light,  Heat  &  Power  Company  ?  A.  I  had  conferences  with 
different  members  of  the  Gas  Company  with  regard  to  the  bills  and 
the  charges. 

Q.  What  was  the  financial  effect  as  to  rebate  ?  What  rebate 
did  you  get  ?    A.  I  don't  think  we  got  any  rebate. 

Q.  Was  there  not  a  fifty  dollar  allowance  made?  A.  What 
do  you  mean  ? 

Q.  In  any  way.    A.  I  don't  think  we  got  any  rebate. 

Q.  In  any  form  or  manner  ?  A.  I  don't  remember  of  getting 
any  allowance ;  we  took  our  motor  out  for  a  time ;  we  ordered  the 
power  shut  off. 

Q.  Was  there  any  reduction  made  in  the  original  claims  made 
by  the  company  so  far  as  your  bills  were  concerned  ?     A.  ISTo. 

Q.  Did  you  meet  members  of  the  Lockport  Light  Company 
with  reference  to  restoring  your  motor  ?  A.  We  requested  the 
use  of  it  again. 

Q.  At  the  solicitation  of  the  Lockport  Light,'  Heat  &  Power 
Company  or  any  of  its  officers  ?  A.  At  our  own  solicitation,  I 
think. 
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Q.  Are  the  rates  whicli  you  pay  now  the  rates  which  were 
charged  immediately  after  the  establishing  of  the  new  rates  ?  A. 
I  think  they  were ;  but  I  don't  understand  such  things. 

Q.  Who  has  charge  of  that,  if  you  have  not  ?  A.  I  have  done 
that  myself. 

Q.  If  there  was  any  reduction  or  rebate  or  any  change  in  the 
amount  of  money  paid  by  you,  you  would  know  of  it?  A.  I  pay 
all  of  the  bills,  and  so  I  think  I  would. 

Q.  Nothing  of  that  kind  with  the  Lockport  Light  Cbnipany, 
since  I^ovember,  1915  ?  A.  I  will  say  not,  so  far  as  I  can  under- 
stand the  rates  there  has  been  nothing  of  the  kind  of  a  rebate. 

Q.  That  requires  a  little  idea  of  finance,  and  I  am  going  to 
persist  in  my  enquiry  as  to  whether  there  was  not  some  discus- 
sion whether  you  should  pay  what  they  demanded,  or  the  lesser 
sum,  and  if  you  did  not  ultimately  pay  the  lesser  suml?  A.  We 
told  them  to  take  out  our  motor.  We  have  no  use  for  power  m 
the  winter.  Our  business  is  different  from  many  businesses.  I 
understood  at  the  time  that  we  would  have  to  pay  that  service 
charge  whether  we  used  the  motor  or  not. 

Q.  M%o  told  you  that  ?  A.  I  think  it  was  Mr.  Duff,  but  am 
not  sure;  one  of  them  told  me. 

Q.  What  service  charge  would  you  have  to  pay?  A.  I  think 
Y'5  cents  per  horse-power  per  month. 

Q.  Up  to  the  capacity  of  your  motor?  A.  Yes;  but  I  don't 
understand  those  rates. 

Q.  Do  you  understand,  Mr.  Whitmore,  what  the  intent  is  in 
a  demand  of  75  cents  per  month  per  horae-power  —  what  you 
pay  it  for?    A.  It's  quite  a  complicated  proposition. 

By  Mr.  Lawson: 

Q.  What  do  they  give  you  for  it  ?  A.  Our  demand  for  crush- 
ing stone  is  up  and  down;  we  might  have  an  order  for  100  yards 
to-day;  they  have  got  to  have  that  charge  on  our  demand;  our 
demand  is  a  50i  horse-power  motor. 

Q.  Because  they  stand  ready  equipped  to  give  you  that  power  ? 
That's  the  way  J.  P.  Morgan  charged  the  Interborough  —  one 
million  dollars  for  having  seven  million  dollars  ready  to  loan 
to  them. 
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By  Mr.  Smith : 

Q.  Whether  or  not  you  could  continue  to  operate,  they  made 
that  charge  under  the  new  rates?  A.  If  you  will  let  me  ex- 
plain to  you;  we  will  say  that  the  demand  charge  will  be  $35'; 
if  we  didn't  crush  a  yard  of  crushed  stone  we  would  have  to  pay 
that  $35,  and  if  we  crushed  a  thousand  yards  we  would  have 
only  to  pay  that  much. 

Q.  So  that  in  the  winter  time,  when  you  depend  upon  the 
weather,  you  discontinued  the  motor  ?     A.   Yes. 

Q.  And  under  the  old  rates  the  motor  remained  in  service  and 
crushed  stone  when  the  weather  permitted?  A.  When  we  had 
,a  market  for  it. 

Q.  What  would  you  do  under  tliis  new  system,  not  having  your 
machine  in  operation,  if  you  had  some  market  ?  A.  We  have  a 
storage  capacity,  and  we  crush  enough  to  fill  our  bin;  and  if 
the  order  was  not  too  big  we, could  work  it  from  our  bins. 

By  Mr.  Lawson: 

Q.  You  accumulate  a  supply?     A.  Yes. 

By  Mr.  Smith: 

Q.  When  you  put  the  power  back  into  your  motors  did  you 
sign  a  contract  ?  A.  Not  that  I  recall ;  they  took  a  test  of  some 
nature. 

Q.  Did  they  tell  you  what  your  demand  was  ?  A.  I  don't 
recall. 

Q.  Did  they  tell  you  it  was  50  horse-power?  A.  I  don't 
know. 

Q.  Have  you  had  a  bill  since  ?    A.  I  think  so. 

Q.  Will  you  produce  the  bills?    A.  I  will  if  I  can  find  them. 

Q.  Well,  you  will  be  likely  to  find  them,  won't  you  ?  A.  Yes ; 
but  I  don't  know  whether  we  used  any  in  April  or  not. 

C'HAELES  A.  HoAG^  being  duly  sworn,  testified  as  follows: 

Direct-examinatio'U  by  Mr.  Smith : 

Q.  You  are  a  resident  of  the  city  of  Lockport  ?    A.  Yes. 

Q.  And  have  been  for  how  many  years  ?    A.  Yes,  about  fifty 

Q.  And  are  in  the  cold  storage  business?    A.  Yes,  sir. 
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Q.  And  have  been  for  Ilow  long  in  that  line  of  business?  A. 
Since  1896,  I  think. 

Q.  You  are  a  director  of  the  Fanners  &  Mechanics  Savings 
Bank?    A.  A  trustee. 

Q.  Do  you  use  electric  current  for  power  in  your  cold  storage? 
A.  Yes,  sir. 

Q.  And  did'  prior  to  the  installation  of  these  new  rates  ?  A. 
Yes,  sir. 

Q.  So  you  can  give  personally  the  effect  of  those  rates  on  your 
business  ?    A.  Yes. 

Q.  "Will  you  do  that  for  the  benefit  of  the  Committee  ?  A.  I 
didn't  bring  them,  but  I  have  one  of  the  bills  in  my  pocket. 

Q.  A  new  one  or  an  old  one  ?    A.  This  is  the  bill  for  May. 

Q.  For  the  month  of  May  ?     A.  Yes. 

Q.  What  does  it  show?    A.  Forty-four  dollars  and  two  cents. 

Q.  As  compared  with  similar  conditions  under  the  old  rates 
what  would  you  say  as  to  this  bill?    A.  It  is  larger. 

By  Mr.  Lawson: 

Q.  Do  you  know  what  you  used  that  same  month  last  year  ? 
A.  ISTo ;  it  is  impossible  to  compare  one  month  with  another,  and 
in  September,  October  and  November  we  run  24  hours  a  day, 
and  during  June  not  at  all ;  for  three  or  four  months  they  would 
not  run  and  then  for  three  months  run  24  hours  a  day;  so  that 
you  can't  compare  one  month  with  the  others. 

Q.  You  knew  the  old  price  per  kilowatt?    A.  Yes,  sir. 

Q.  Your  new  price  is  less  per  kilowatt  ?    A.  Yes. 

Q.  There  is  a  so-called  demand  charge  in  your  new  bill  ?  A. 
Yes,  sir. 

Q.  What  is  your  demand  charge  in  May  ?  A.  Forty  dollars 
and  seventy-five  cents,  and  a  discount  of  $5.35. 

Mr.  Moss. —  Who  allowed  it?  I  notice  that  some  discounts 
were  made  because  of  a  kick;  I  suppose  that  is  in  addition  to 
the  25  cents. 

By  Mr.  Smith : 

Q.  Your  use  is  comparatively  small  in  May,  as  compared  with 
September  ?    A.  I  don't  think  I  used  any. 
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Q.  How  much  does  it  show?     A.  Nine  hundred  and  two. 

Q.  Nine  hundred  and  two  kilowatts  ?    A.  Yes. 

Q.  Forty  odd  dollars  demand  charge?     A.  Thirty-five. 

Q.  Net?    A.  Yes. 

Q.  How  many  kilowatts  in  active  months?  A.  Last  October 
23,000  I  think;  our  bills  are  very  large  some  months;  this  one 
is  very  small ;  I  have  had  them  as  high  as  two  or  three  hundred. 

Q.  You  can  realize  that  with  the  proportionate  increase  in 
your  demand  charge  you  would  have  quite  a  bill  for  demand 
charge  ?    A.  We  run  very  light  after  these  rates  went  into  effect. 

Q.  Increasing  your  service  or  demand  charge  in  proportion  to 
your  September  use,  as  compared  with  May  use,  you  would 
have  a  considerable  demand  charge  ?    A.  Yes. 

Q.  You  have  heard  considerable  objection  to  these  rates?  A. 
Yes. 

Q.  Have  you  heard  any  approval  of  them  by  the  general  pub- 
lic? A.  I>on't  know  as  I  oould  say.  the  general  public,  but  I 
have  heard  some  approval  of  them. 

Q.  By  whom  ?    A.  The  savings  bank  bill  is  not  as  large. 

Q.  Have  you  examined  that  bill  ?     A.  No,  I  didn't. 

Q.  Do  you  know  how  much  it  varies  ?    A.  No. 

By  Mr.  Moss : 

Q.  It  is  not  a  power  bill  ?    A.  Yes,  and  light ;  an  elevator. 

Mr.  Smith. —  Very  small  power  and  considerable  light. 

Mr.  Moss. — That  is  just  the  opposite  of  what  was  stated ;  it  was 
an  increase  of  light  and  reduction  of  power. 

By  Mr.  Smith: 

Q.  What  is  the  general  impression  in  regard  to  these  rates, 
approval  or  objection  ?  A.  People  whom  I  hear  talk  do  not 
approve  of  it. 

Q.  That  disapproval  is  pretty  general  among  the  power  users, 
is  it  not?    A.  I  have  only  talked  with  a  few. 

Q.  Yes,  but  among  those  who  have  said  anything  about  it  ?  A. 
They  all  object. 

Q.  Are  you  bothering  a  little  bit  about  what  is  going  to  happen 
to  you  next  fall  ?    A.  Yes. 
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Q.  Made  some  expressed  comment  on  it  ?  A.  Taken  it  up 
with  the  company. 

Q.  What  results  do  you  obtain  \  Any  satisfaction  ?  A.  I  think 
they  are  going  to  arrange  something  in  regard  to  cold  storages; 
a  different  proposition  there,  and  they  are  going  to  make  some 
arrangement. 

Q.  Going  to  classify  some  particular  lines  of  business  ?  A.  I 
don't  know,  but  I  suppose  they  are. 

Q.  Assuming  that  they  left  the  condition  as  it  is  now,  and 
indefinite  as  it  is,  would  you  say  it  is  unsatisfactory  to  the  busi- 
ness community  of  the  city  of  Lockport?  A.  From  the  manner 
in  which  they  express  themselves  I  think  it  is. 

Q.  Are  you  engaged  in  any  other  business  except  cold  storage? 
A.  I  have  a  fruit  farm. 

Q.  Interested  in  other  business  ?    A.   ^ot  actively. 

Q.  Officer  or  director  in  other  corporations  ?  A.  Director  of 
Niagara  County  jSTational  Bank  and  the  Upson  Board  Company 
and  the  Niagara  Textile  Company. 

Q.  Are  you  a  director  in  any  public  utilities  corporation  ?  A. 
Yes,  in  this  company. 

By  Mr.  Lawson: 

Q.  How  long  have  you  been  a  director?  A.  Quite  a  number 
of  years. 

Q.  How  long  ?    A.  Eight  years. 

Q.  How  soon  after  the  ISTew  York  interests  stepped  in  and  took 
control  of  the  stock  did  you  become  a  stockholder  ?  A.  Why, 
quite  a  while  after;  that  seems  a  long  time  ago. 

Louis  G.  Meeeitt.  being  duly  sworn,  testified  as  follows: 

Direct-examination  by  Mr.  Smith: 

Q.  You  are  a  resident  of  Lockport,  Mr.  ilerritt  ?     A.  Yes. 

Q.  And  have  been  for  a  number  of  years  ?     A.  Yes,  sir. 

Q.  And  are  in  the  manufacturing  business  ?    A.  Yes. 

Q.  Located  where  ?    A.  On  Michigan  street. 

Q.  What  line  of  manufacture  ?     A.  Wood-working  machines. 

Q,  You  use  electricity  for  power  ?    A.  For  power  and  light. 
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Q.  Were  using  it  prior  to  the  establishment  of  the  new  rates 
in  November,  191-5 '?     A.  Yes. 

Q.  And  still  use  it  'i    A.  Yes. 

Q.  Are  you  equipped  for  any  other  method  of  service  except 
electric  use?    A.  No. 

Q.  You  use  power  from  Lockport  Light,  Heat  &  Power  Uom- 
pany  ?    A.  Yes. 

Q.  Are  you  in  a  position  to  make  comparison  between  the  new 
and  old  rates,  as  it  atfects  your  business  '^  A.  I  tabulated  the 
rates,  since  the  new  rates  went  into  effect.  Beginning  in  Novem- 
ber, 1915,  and  extending  through  ilay,  1916;  during  that  time 
we  have  used  34,6-60  kilowatt  hours  and  the  service  charge,  under 
these  new  rates,  has  been  $2i28.7i5 ;  the  whole  amount  of  the  bill 
for  these  seven  months  is  $5T'5.35  ;  figuring  at  the  old  rates,  the 
whole  amount  of  the  bill  would  have  been  $1ST.S0  and  the  service 
charge,  $140. 

Q.  The  new  and  old  rates  made  a  difference  in  your  service 
charge  of  what?  A.  About  $88  on  the  total  bill  and  the  same 
on  the  sei-vice  charge ;  the  percentage  increase  on  the  total  bill  is 
18  per  cent,  and  increase  on  service  charge  is  63  per  cent.  Under 
the  old  system  the  service  charge  was  made  U2>  by  getting  the 
average  peak  load  for  the  month,  and  multiplying  by  75  cents  per 
horse-power.  Under  the  new  rate  I  have  not  been  able  to  find  out 
how  it  is  figured.  The  first  four  months  our  demand  was  20'  kilo- 
watt; March  was  26  kilowatt.  I  paid  that  bill.  April  was  again 
26  kilowatt  and  May  was  21.6. 

Q.  As  a  business  man  and  manufacturer  in  the  city  of  Lock- 
port,  are  these  rates  satisfactory  to  you  ?     A.  No. 

Q.  Have  you  heard  the  expression  of  the  community  in  regard 
to  them  ?    A.  Yes,  sir. 

Q.  What  is  the  community  sentiment  ?  A.  Dipcidedly  in  oppo- 
sition. 

Q.  Prior  to  the  establishment  of  the  rates,  and  pending  the 
application,  did  you  have  any  talk  with  anybody  as  to  the  effect 
they  would  have  on  manufacturers  ?  A.  I  talked  with  ^Ir. 
Wallaber  and  asked  him  what  effect  the  new  rates  would  have 
and  he  said  the  new  rates  were  intended)  to  affect  the  very  small 
users  and  the  motor  was  installed  and  subject  to  use  at  the  will 
of  the  operator. 
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Q.  And  the  bills  don't  bear  out  that  statement?  A.  They 
do  not. 

Timothy  J.  0''Shaugh,nessey^  being  duly  sworn,  testified 
as  follows: 

Direct-examination  by  Mr.  Smith : 

Q.  You  are  a  resident  of  the  city  of  Lockport  ?    A.  Yes,  sir. 

Q.  Live  on  East  avenue?    A.  Yes. 

Q.  And  are  employed  by  the  New  York  Central  in  its  local 
ticket  oiEce  ?     A.  Yes. 

Q.  And  have  been  for  some  considerable  time  ?    A.  Yes. 

Q.  And  you  are  a  user  of  electricity  for  residence  purposes? 
A.  Yes,  sir. 

Q.  Under  what  is  called  the  panel  board  system?     A.  Yes. 

Q.  And  for  house  lighting  as  well  ?     A.  Yes. 

A.  You  have  one  of  those  panel  boards  installed  ?  A.  Ho ;  I 
have  an  electric  iron. 

Q.  You  used  electricity  prior  to  the  establishment  of  these  new 
rates  ?     A.  Yes. 

Q.  What  has  been  the  effect  on  your  bills  ?  A.  They  have  been 
increased. 

Q.  In  what  amount  or  percentage,  as  near  as  you  can  figure? 
A.  It  is  a  hard  matter  to  figure  that;  I  would  have  to  figure  out 
the  consumption. 

Q.  Generally  can  you  not  give  the  Committee  some  informa- 
tion as  to  the  matter  ?  A.  The  bill  of  1915  for  the  same  consump- 
tion would  be  about  $1.35 ;  a  bill  that  was  90'  cents  in  1915  would 
be  about  $1.35  now. 

Q.  Practically  a  50  per  cent  increase  on  small  users  ?    A.  Yes. 

Q.  Your  meter  is  read  once  a  month  ?     A.  Yes. 

Q.  Peceive  your  bills  once  a  month  ?     A.  Yes. 

George  T.  Lennow,  being  duly  sworn,  testified  as  follows : 

Direct-examination  by  Mr.  Smith : 

Q.  You  are  a  resident  of  the  city  of  Lockport  ?    A.  Yes. 

Q.  And  are  in  the  coal  business  ?     A.  Yes. 

Q.  And  have  resided  here  all  of  your  life  ?    A.  Yes. 
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Q.  And  were  a  member  of  the  board  of  trade  in  1913  ?    A.  Yes. 

Q.  And,  I  believe,  was  a  member  of  the  board  of  directors  ? 
A.  Yes. 

Q.  And  was  a  member  of  the  committee  of  the  board  of  trade 
who  sat  with  Mr.  Kaltwasser  when  he  came  to  make  his  statement 
to  the  board  as  to  the  effect  of  the  proposed  electric  light  and  power 
prices  and  the  change  therein  ?    A.  Yes. 

Q.  What  did  he  say  in  your  presence  as  to  the  effect  of  those 
rates?  A.  He  said  they  would  affect  the  small  users  of  power; 
that  the  company  actually  lost  money  and  it  would  not  affect  the 
rates  of  large  users  except  lessen  their  rates. 

Q.  And  what  as  to  the  lighting  rate  ?  A.  He  said  the  users, 
the  larger  users,  of  current,  it  would  make  the  amounts  less  than 
under  the  old  rates ;  it  was  intended  to  affect  the  very  small  users. 

Q.  As  a  matter  of  fact,  Mr.  Lennon,  the  effect  of  that  state- 
ment was  to  suspend  any  activity  on  the  part  of  the  board  of  trade, 
as  a  business  proposition,  on  looking  up  the  matter  as  it  might 
have  ?    A.  The  board  accepted  his  statement  as  fact. 

Q.  Was  there  any  information  given  that  led  you  to  think  that 
those  statements  were  not  exactly  in  accordance  with  the  fact  ? 
A.  !N"o,  I  never  heard  of  any. 

Q.  Any  information  that  came  to  your  knowledge  as  a  jDrivate 
citizen  or  as  a  member  of  the  board  of  trade  that  led  you  to  be 
warned?     A.  !No. 

Q.  You  rested  on  the  information  given  by  Mr.  Kaltwasser 
at  that  time?  A.  Took  Mr.  Kaltwasser's  word,  and  also  relied 
upon  his  promises  to  furnish  uS'  with  full  information  later. 

Q.  You  assumed  that,  until  that  further  information  was 
furnished,  there  would  be  no  attempt  to  establish  any  change  in 
rates  ?    A.  Yes,  I  assumed!  that  he  would  keep  us  informed. 

Feank  M.  Beedell^  being  duly  sworn,  testified  as  follows: 
Direct-examination  by  Mr.  Smith: 

Q.  You  are  a  resident  of  the  city  of  Lockport  ?    A.  Yes. 

Q.  Lived  here  all  your  life  ?    A.  Yes. 

Q.  You  are  in  business  in  the  city  ?    A.  Yes. 

Q.  Manufacturing  business  ?    A.  Yea. 

Q.  And  are  using  electric  current  for  power  purposes?     A. 

Yes. 

6—3 
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Q.  What  is  your  business  '^    A.  Baking  business. 

Q.  Your  concern  is  located  wKere?  A.  On  the  State  road 
and  on  West  avenue. 

Q.  Have  you  used  electric  current  for  power  both  before  and 
since  the  establishmen  of  the  so-called  new  rates  in  19 16  ?  A. 
Yes. 

Q.  So  you  can  make  comparisons?  A.  I  have  not  any  data 
to  make  comparisons  from,  except  in  a  general  way. 

Q.  Give  us  the  benefit  of  your  general  information  ?  A.  Our 
rates  have  been  changed  very  slightly  in  our  bread  shop  where 
we  have  three  motors ;  that  is  pending  a  test,  which  I  don't  think 
has  been  made  yet ;  we  had  a  controversy  between  the  Gas  Com- 
pany and  ourselves  as  to  our  load;  we  had  .one  large  motor,  and 
then  changed  and  put  in  two  smaller  motors;  and  pending  the 
test  they  have  given  us  the  benefit  of  my  statement  as  to  what 
we  were  using.  We  have  installed  smaller  motors  for  indi- 
vidual machines  so  that  we  have  taken  some  of  the  load  off  of 
that. 

Q.  What  is  your  motor  capacity  ?  A.  On  the  bread  shop  I 
think  it  is  14  horse-power. 

Q.  You  say  there  was  a  very  slight  increase?  Give  us  figures  ? 
A.  I  am  not  prepared  to  say,  except  that  from  casual  examina- 
tion of  the  bill  it  is  not  material. 

Q.  We  are  back  to  Mr.  Richmond  again  as  to  the  materiality 
of  small  amounts  of  money.  What  has  been  your  average  con- 
sumption under  the  old  rate?  A.  It  varies  in  the  season;  an 
average  of  between  fifteen  and  sixteen  in  the  bread  shop. 

Q.  Do  you  use  power  at  any  other  place?  A.  Yes,  at  the 
cake  shop  on  West  avenue. 

Q.  What  is  its  effect  there?    A.  There  is  some  advance. 

Q.  Is  there  any  such  advance  as  has  been  expressed  here  this 
afternoon  ?     A.  In  the  cake  shop,  yes. 

Q.  How  about  the-  bread  shop?  A.  I  don't  think  it  has  be- 
cause the  test  has  not  been  made  yet. 

Q.  Pending  the  test  they  are  giving  you  the  advantage  of  your 
own  statement  as  to  what  you  think  you  should  be  charged  ?  A. 
I  think  so. 
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Feed  W.  Kobpf^  being  duly  sworn,  testified  a&  follows : 
Direct-examination  by  Mr.  Smith: 

Q.  You  are  a  resident  of  the  city  of  Lockport?    A.  Yes,  sir. 

Q.  Lived  here  all  your  life  ?    A.  Yes. 

Q.  You  are  an  electrician?    A.  Yes. 

Q.  And  have  been  in  that  business  how  many  years  ?  A. 
Twenty  years  and  more. 

Q.  And  have  installed'  a  large  number  of  motors  in  the  city  ? 
A.  Yes. 

Q.  Will  you  tell  us  whether  or  not  it  has  been  the  custom, 
prior  to  1915,  to  put  in  motors  greater  than  capacity.  A.  In 
some  cases,  yes. 

Q.  It  has  been  the  advice  of  the  electricians  in  the  community 
that  that  be  done  ?    A.  Oh,  no. 

Q.  It  is  a  fact  that  to  overload  a  motor  is  injurious?  A.  Yes, 
to  a  certain  extent;  25  per  cent  excess  can  be  reached  without 
injury. 

By  Mr.  Lawson : 

Q.  There  is  some  rule  that  for  the  sake  of  resistance  they 
don't  operate  to  the  full  capacity?  A.  Yes,  operate  to  full 
capacity. 

By  Mr.  Smith : 

Q.  You  have  the  contract  for  the  Union  School  enlargement 
installation?    A.  Yes. 

Q.  How  many  motors  in  the  Lockport  Union  School  ?  A. 
Six. 

Q.  Whiat  is  their  total  horse-power  capacity?  A.  About  50 
horse^power. 

Q.  That  would  mean,  under  the  minimum  of  $1.50  per  horse- 
power, or  $1  per  horse-power,  that  would  be  $50  service  charge 
for  school  use  without  any  use  of  electricity  ?  A.  I  assume  so, 
from  what  their  rate  is. 

Q.  Do  you  use  electric  power  ?    A.  Yes. 

Q.  What  effect  has  the  new  rates  had  on  your  use?  A.  I 
haven't  had  any  method  of  determining  because  I  have  added  a 
new  department. 
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Q.  How  much  current  do  you  use?  A.  How  mucli  current 
do  we  use? 

Q.  Yes.     A.  Why,  about  from  three  to  six  hundred  kilowatt. 

Q.  Did  you  assist  in  the  preparation  of  the  electric  specifica- 
tions in  the  Lockport  Union  School  enlargement?     A.  No. 

Q.  When  those  were  submitted  and  the  installations  took  place, 
did  you  give  any  advice  as  to  whether  or  not  the  motors  should 
be  greater  than  the  demand  ?  A.  ISTone  whatever ;  I  had  nothing 
to  do  with  the  layout  of  the  motors. 

Q.  Are  there  any  motors  in  that  installation  in  the  High 
School  enlargement  greater  in  capacity  than  that  required  in  the 
specifications?    A.  ISTo. 

Q.  You  said,  Mr.  Korff,  that  you  had  lately  installed  a  new 
d«partment  in  which  you  use  a  large  amount  of  electricity,  and 
your  bills  are  a  little  bit  larger  or  slightly  larger.  Do  you  mean 
in  total  amount  ?  A.  I  mean  we  installed  a  charging  station ;  in 
certain  parts  of  the  day  we  use  current  heavier  than  at  other 
times;  but  in  the  month  through,  the  increase  would  be  slight. 

Q.  You  get  the  benefit  of  this  current  without  the  increase  in 
cost  ?    A.   Some  increase  in  cost. 

Q.  What  percentage?    A.  About  15  per  cent. 

Mr.  Lawson: 

Q.  Does  the  company  know  that  you  have  put  in  that  ma- 
chinery?   A.  Yes. 

John  A.  Duff^  being  duly  sworn,  testified  as  follows: 
Direct-examination  by  Mr.  Smith: 

Q.  You  -are  a  resident  of  the  city  of  Lockport?     A.  Yes. 

Q.  And  have  resided  her©  how  long?  A.  Continuously  since 
a  year  ago  last  March. 

Q.  Are  employed  where  ?  A.  Lockport  Light,  Heat  &  Power 
Company. 

Q.  In  what  capacity?  A-  Assistant  Secretary  and  Assistant 
Treasurer. 

Q.  You  came  here  to  accept  those  positions?     A.  Yes. 

By  Mr.  Lawson : 

Q.  Where  were  you  employed  before  that  ?    A.  In  Harrisburg. 
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Q.  In  similar  utilities  corporation  ?    A.  Yes,  sir. 
Q.   In  similar  position  ?    A.   ISFo,  sir. 

Q.  How  long  had  you  been  engaged  in  the  employ  of  light,  heat 
and  power  companies  ?    A.  Eleven  years. 

By  Mr.  Smith : 

Q.  Was  the  concern  with  which  you  were  associated  controlled 
by  the  United  Gas  Corporation*    A.  Yes,  sir. 

Q.  Mr.  Duff,  I  asked  the  attorney  for  the  company  to  send 
some  person  from  the  company  here  who  would  give  me  certain 
data  from  the  books  of  the  company.  Among  those  requested,' 
was  information  oonoeming  panel  board  installation.  Have  you 
that  data '^    A.  Yes,  sir;  we  installed  15'0  panel  boards. 

Q.  Between  what  dates?    A.  I  can't  say. 

Q.  Will  you  get  that  fact  for  the  record  ?     A.  Yes. 

Q.  Is  that  the  total  number  of  panel  boards  that  you  had  in 
operation  on  jSTovember  15,  1915  ?     A.  Yes,  sir. 

Q.  What  technical  term  do  you  call  it  when  you  take  them  out  ? 

By  Mr.  Lawson: 

Q.  You  don't  take  them  out,  do  you  ?  A.  AVe  buy  them  back. 
By  Mr.  Smith : 

Q.  Xot  always,  do  you  ?     A.  When  they  apply. 

Q.  How  many  have  been  discontinued  ?  A.  Thirty-two  have 
been  recalled;  four  were  installed  since. 

Q.  Thirty-two  recalled;  that  means  returned  to  the  company 
and  paid  for  ?    A.  Yes,  sir. 

Q.  How  many  have  discontinued  the  use  of  current  ?  A.  I 
don't  know  as  there  are  any. 

Q.  Do  you  know  if  there  are  any  ?    A.  I  do  not. 

Q.  Will  you  find  out  and  make  that  statement  for  the  record  ?'• 
A.  A^es,  sir. 

Q.  On©  of  the  other  requests  was  that  you  indicate  the  gross 
income  from  January  1,  1915,  during  the  following  five  months, 
January,  February,  March,  April  and  May,  and  the  same  gross 
income  for  1916  during  the  same  five  months?  A.  The  gross 
income  in   1915  was  $61,926.52,  output  of  5,471,376   kilowatt 
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hours;  in  1916  the  gross  income  was  $84,808.33,  and  the  output 
was  8,18'5,,5'97  kilowatt  hours;  giving  the  net  price  in  1916  of 
$1.02  and  in  1915  of  $1.16. 

Q.  The  net  price  in  1916  is  less  '(    A.  Yes,  sir. 

Q.  Will  you  tell  where  that  increase  in  output  came  from,  and 
what  was  the  character  of  the  service  ?  A.  Made  up  usually  of 
increase  in  power  consumption. 

Q.  Normal  consumption  of  house  users  ?    A.  Power. 

Q.  Where  used  ?     A.  I  can't  locate  that. 

Q.  Can't  you  locate  it  by  your  bills  ?  A.  W^e  can  locate 
increased  consumption. 

Q.  Do  you  mean  to  say  there  has  been  an  increased  consump- 
tion of  practically  3,00'0,OiOO  kilowatt  hours  —  49  per  cent  in 
those  particular  five  months  ?     A.  Yes. 

Q.  How  much  of  an  increase  generally  was  there  in  the  other 
seven  months  of  1915  ?     A.  I  don't  recall. 

Q.  Can  you  give  us  that  data?     A.  Yes,  sir. 

Q..  How  many  power  users,  have  you  that  cover  that  proposi- 
tion ?     A.  I  don't  know. 

By  Mr.  Lawson : 

Q.  Does  your  report  to  the  Public  Service  'Commission  show 
the  number?  A.  Yes;  it  would  show  the  meters  used,  but  not 
necessarily  the  number  of  users. 

By  Mr.  Smith : 

Q.  I  will  have  to  ask  you,  Mr.  Duff,  in  view  of  your  statement, 
to  make  for  the  Committee  and  its  records  a  statement  of  the 
users  for  the  five  months  from  January  1st,  1915,  to  June  1st, 
1915,  and  from  January  1st,  1916,  to  June  1st,  1916;  that  is, 
the  power  users,  to  show  where  this  49  per  cent  increase  came  and 
how  the  income  was  derived  from  it.  A.  That  will  detail  a  lot 
of  work. 

Q.  Possibly  so,  but  we  are  going  to  be  in  a  position  to  use  it 
any  time  until  the  first  of  next  Januarj^  Now,  what  was  the 
difference  in  the  income?     A.  $2'2,&81.81. 

Q.  What  proportion  of  increase  is  that  in  percentage  ?  A.  I 
have  not  the  percentage. 

Q.  Figure  it  out,  please,  will  you? 
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By  Mr.  Lawson: 

Q.   That  is  the  increase  in  five  months  ?     A.  Yes,  sir. 

Q.  From  the  report  to  the  Public  Service  Commission  for  the 
year  li914  the  total  income  from  electric  operation  for  twelve 
months  was  $24,8171.14;  you  are  within  $2,000  of  that  mark 
now  for  five  months  only.     A.  For  1914? 

Q.  Yes,  1914;  $24,87'1.14. 

By  Mr.  Smith : 

Q.  Did  you  figure  that  out^  A.  Yes;  approximately  36  per 
cent. 

Q.  You  get  3i&  per  cent  increase  in  income  for  a  49  per  cent 
increase  in  consumption  under  a  rate  which  it  is  conceded  is  an 
increase  of  rate  over  the  former  one?  A.  Figures  don't  show 
that;  our  net  figures  for  kilowatt  hours  are  less. 

Q.  Less?    A.  Yes. 

Q.  Oh,  excuse  me;  I  thought  it  was  increase.  What  was  the 
number  of  kilowatt  hours  used  in  1915,  in  the  five  months?  A. 
5,471,376  kilowatt  hours. 

Q.  Yes;  and  that  brought  you  what?     A.  $61,926.52. 

Q.  In  1916  you  delivered  out  how  many  kilowatt  hours?  A. 
8,185,i5.97. 

Q.  Approximately  three  million  increase  in  consumption  ?  A. 
2,714,2i21. 

Q.  Or  49  per  cent  increase  ?    A.  Yes,  sir. 

Q.  In  consumption  ?    A.  Yes,  sir. 

Q.  Thirty-six  per  cent  increase  in  income?     A.  Yes,  sir. 

Q.  How  do  you  figure  that  under  a  concededly  advanced  rate  — 
your  consumption  of  49  per  cent  increase  brought  you  in  only 
36  per  cent  increase  in  money?  A.  I  said  the  kilowatt  hours  in 
1916  was  10  per  cent  less  than  in  1915. 

Q.  Are  you  putting  in  your  service  charge  in  1916?  A.  Yes; 
that  is  our  gross  income. 

Q.  You  mean  to  say  there  has  been  so  large  a  reduction  under 
this  new  rate  'that  49  per  cent  increase  in  production  increases 
36  per  cent  in  money  ?    A.  Yes,  sir. 
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Q.  All  the  more  necessity  for  detailed  statement.  What  do 
you  mean  by  that?  Elxplain  it  to  us.  A.  I  divided  the  kilo- 
watt hour  output  into  the  gross  income  in  either  case. 

Q.  Well,  then;  under  these  various  rates,  if  you  sold  an 
additional  thousand  horse-power  at  a  gross  rate  of  $22  per  horse- 
power you  would  get  the  benefit  of  the  additional  sale  in  your 
16  candle-power  lamp®  at  5  cents  a  kilowatt.  That  is  so,  is  it 
not  ?    A.  I  think  so. 

Q.  You  have  admitted  that  the  increase  is  by  the  increase  of 
power?    A.  Yes. 

Q.  Dependent  on  whether  or  not  that  power  was  sold  in  con- 
siderable quantities  at  the  lowest  rate  that  the  company  adver- 
tises, that  would  have  its  effect  on  this  calculation  you  have 
made?    A.  I  should  think  so. 

Q.  So  that  the  light  user  might  still  be  getting  the  bad  side  of 
the  new  bargain  ?  Just  a  moment  and  I  will  take  it  right 
straight  through.  This  is  where  the  small  consumer  gets  it 
again.  The  residence  consumer,  under  your  calculation  might, 
at  this  5  cents  per  kilowatt  hour  rate,  still  be  getting  the  bad 
side  of  the  bargain  and  your  calculation  still  be  correct?  A. 
He  might ;  I  am  not  prepared  to  say. 

Q.  He  might?  Well,  I  would  not  expect  that  you  would  be 
prepared  to  say;  and  I  would  not  be  mean  enough  to  ask  you 
positively.    A.  I  couldn't  say. 

Q.  We  may  have  to  ask  you  to  bring  some  of  the  books  here, 
as  a  result  of  your  limiting  yourself  so  strictly  to  figures.  A. 
We  have  our  consumers'  ledgers  here. 

Q.  You  have  ?    A.  Yes. 

Q.  All  right,  I  would  like  tO'  see  them.     A.  Light  or  power? 

Q.  Both.  Take  the  light  first,  if  you  please.  Does  that  carry 
back  in  1915  ?    A.  ISTo,  sir;  from  January  1st,  1916. 

Q.  How  long  would  it  take  you  to  get  the  corresponding 
ledger  for  1915      A.  I  have  them  here. 

Q.  I  wish  you  bring  them/;  now  I  wish  you  would  find  me, 
from  that  ledger,  the  number  of  consumers  who  have  received 
an  advantage  in  the  new  rates.     A.  How  do  you  mean 

Q.  A  person  who  has,  by  reason  of  the  new  rates,  received  a 
reduction  in  lighting.    A.  Here  you  are;  any  person  of  lighting 
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rate  or  residential  rate,  who  uses  over  30  kilowatt  liours  is  re- 
duced under  the  new  rate. 

Q.  Who  is  that      A.  'F.  J.  Smith. 

By  Mr.  Lawson: 

Q.  How  much  does  he  use?  A.  Eifty-four  in  January;  38 
in  February;  38  in  March;  33  in  April  and  33  in  May. 

By  Mr.  Smith : 

Q.  And  will  use  less  during  the  summer  months  naturally  ? 
A.  Sometimes. 

Q.  Let's  take  F.  J.  Smith  in  1915'  and  see  whether  he  does  or 
not.    A.  Seven  months  out  of  the  year  his  bills  are  reduced. 

Q.  Are  they  reduced  at  any  time  during  the  seven  months,  as 
much  as  they  are  increased  in  any  one  of  the  five?  A.  T  can 
tell  you  in  a  few  minutes. 

Q.  All  right,  look  it  up.  You  recognize,  do  you,  that  April 
and  1^'ovember  are  the  average  months  of  consumption  ?  A.  I 
would  say  so. 

Q.  So  that,  running  down  the  list,  April  would  to  your  mind 
fairly  indicate  what  the  increase  or  reduction  was?  A.  Yes, 
sir. 

Q.  Everybody  over  thirty  has  reduction  ?    A.  Yes,  sir. 

Q.  Under  30  kilowatt  hours  has  increase  ?    A.  Yes,  sir. 

Q.  Take  the  first  page  of  your  ledger  and  indicate  how  many 
customers  you  carry  'on  it.     A.  Sixteen. 

Q.  How  many  have  an  April  increase  or  average  increase  in 
April?    A.  Four. 

Q.  Four  out  of  eleven  are  decreased  on  the  first  page  of  your 
ledger  ?    A.  Yes,  sir. 

Q.  One  out  of  fourteen  are  decreased  on  the  second  page  of 
your  ledger  ?    A.  Yes,  sir. 

Q.  Now,  take  the  third  page?     A.  Three  out  of  eight. 

Q.  ISTow,  take  the  fourth  page?    A.  Two  out  of  thirteen. 

Q.  And  the  fifth  page  ?    A.  Three  out  of  twelve. 

Q.  And  the  sixth  page?     A.  Three  out  of  twelve. 

Q.  And  the  seventh  page?     A.  Three  out  of  eight. 
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Q.  When  you  have  tutl  over  enough  of  those  to  take  the 
average,  percentage,  we  will  take  it  and  see  wtat  happens. 
How  about  page  eight  ?    A.  Two  out  of  twelve. 

Q.  Page  nine?    A.  One  out  of  fifteen. 

Q.  Page  ten  ?    A.  ISTone  out  of  ten. 

Q.  Page  eleven  ?    A.  Three  out  of  four. 

Q.  Page  twelve?    A.  One  out  of  twelve. 

Q.  Those  pages  of  your  ledger  indicate  that,  so  far  as  your 
residence  lighting  is  concerned,  under  the  new  rates,  one  person 
out  of  five,  hy  reason  of  a  greater  quantity  of  electricity  that  he 
uses  in  his  house,  is  decreased?  A.  Over  30  kilowatt  hours  per 
month. 

Q.  Can  you  do  the  same  thing  in  the  commercial  lighting  for 
me?    A.  Yes,  sir. 

Q.  If  you  will  please,  on  the  same  number  of  pages.  A.  The 
decrease  is  less  per  customer  than  the  increase  per  customer.  No, 
I  mean  the  opposite.  The  amount  involved  in  the  decrease  than 
the  amount  involved  in  the  increase.  A  great  many  of  those 
consumers  come  very  close  to  30i  kilowatt  hours. 

Q.  The  person  that  you  increase  can  less  afford  to  stand  it 
than  the  person  that  you  decrease,  because  of  the  fact  that  the 
larger  the  consumer  the  better  able  he  is  to  consume;  if  he  con- 
sumes enough  he  gets  the  benefit  of  the  reduction,  and  if  he 
happens  to  be  a  small  consumer  he  getS'  it  bad.  Are  there  any 
business  places  where  you  give  what  you  call  the  residence  rate  ? 
A.  N"o,  sir. 

Q.  Stores  of  any  kind?     A.  No. 

Q.  What  rate  do  you  give  a  business  place  on  Main  street,  for 
instance  a  shoe  shining  parlor,  where  they  live  in  the  rear  of 
the  store?     A.  Commercial. 

By  Mr.  Lawson : 

Q.  Do  you  class  him  according  to  business  or  amount  of  power 
used?  A.  If  he  uses  enough  he  gets  under  the  commercial  rate; 
unless  he  consumes  enough  to  get  it  wholesale. 

By  Mr.  Smith : 

Q.  Well,  if  he  lives  in  the  rear,  does  he  get  two  rates  ?  A.  All 
depends  upon  the  amount  of  current  used. 


Repoet  of  Joint  Legislative  Committee  75 

Q.  Go  ahead,  please,  with,  your  twelve-page  list  of  commercial 
users?  ■  A.  Page  1,  none  out  of  five;  page  '2,  nothing;  page  3,  two 
increases  out  of  two;  page  4,  one  increase  out  of  one;  page  5, 
three  out  of  three;  page  6,  two  out  of  two;  page  7,  three  out  of 
three ;  page  8,  three  out  of  three ;  page  >9,  one  out  of  two,  and  one 
decrease;  page  10,  two  out  of  two;  page  11,  three  out  of  three; 
page  12,  two  out  of  two. 

Q.  Under  what  rate  is  that  Tuscarora  Club?     A.   Wholesale? 
Q.   Under  what  theory  does  that  club  come  under  the  wholesale 
rate  ?    A.  They  guarantee  a  minimum  demand  of  5  kilowatt  hours 
per  month. 

Q.  What  are  their  services  during  the  the  six  months ;  how 
do  they  carry  out  ?  Do  they  exceed  that  demand  at  all  ?  As  a 
matter  of  fact,  is  it  not  possible  for  a  person  or  institution  that 
is  using  close  up  to  the  5  kilowatt  hours  per  month,  and  still 
retaining  their  position  on  the  commercial  rate,  if  their  attention 
is  called  to  that  condition,  to  guarantee  a  5  kilowatt  hours  demand 
and  so  receive  a  much  cheapter  rate  ?  A.  Any  one  who  applies  for 
that  can. 

Q.  Are  meters  read  on  that  club?     A.  I  don't  do  it. 
Q.   Are  they  read?    A.  Yes,  sir;  I  don't  read  them  myself.. 
Q.  Have  they  been  on  the  wholesale  rate  for  the  past  year? 
A.  Since  ISTovember. 

Q.  Will  you  give  us  the  meter  readings,  the  actual  meter  read- 
ings for  that  time  ?    A.  Yes. 

Q.  Is  there  any  way  that  you  can  reduce  or  indicate  on  this 
record,  for  the  layman's  consideration,  the  amount  of  power  used 
by  one  institution  during  those  five  months,  as  compared  with 
its  cost  on  a  commercial  basis  ?     A.   The  count  of  his  lamps. 

Q.  So  that,  under  these  new  rates,  a  man  commercially  usmg 
electricity  has  a  charge  against  him  for  the  number  of  lamps  he 
has  installed,  although  the  use  may  be  very  infrequent  ?  A.  That 
is  the  idea. 

Q.  How  is  that  measured  ?     A.  By  checking  his  lamps. 
Q.  What  charge  do  you  make  on  him  for  the  connected  load, 
so  called  ?    A.  Ten  cents  per  kilowatt  hour  for  his  sixty  hours  per 
month. 

Q.  What  relation  has  that  to  his  connected  load  ?  A.  Why,  if 
a  man  had 
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Q.  If  a  man  had  10  kilowatt  lamps  he  would  be  charged  with 
9  ?    A.  If  he  was  not  charged  in  9  watts. 

Q.  If  he  had  10  kilowatt  lamps  he  would  be  charged  with  9? 
A.  No,  he  would  be  charged  with  54  kilowatt,  a  minimum  of  one 
kilowatt. 

Q.  Plus  90  per  cent?  A.  No,  not  90  per  cent;  it  gives  you 
54  kilowatt  hours  as  his  first  charge. 

Q.   How  much  in  money  ?     A.   5.40. 

Q.  What  was  the  old  rate?  A.  $5.36,  with  a  discount  of  5 
per  cent  before  the  10th  of  the  month. 

Q.  He  gets  a  10  per  cent  discount  now  I  A.  No,  that  is  in 
what  I  have  been  giving  you;  figured  at  11  and  paid  at  10. 

Q.  'Would  the  charge  be  more  per  month  ?     A.  Be  $1.00. 

Q.  More  than  under  the  old  rate?  A.  Nothing  under  the  old 
rate. 

Q.  And  $1.0iO  under  the  new?     A.  Yes. 

Q.  Assuming  that  he  ran  his  lamps  so  that  his  meter  operated, 
and  that  the  minimum  amount  of  operation  would  consume  —  it 
would  consume  how  much  in  one  hour?     A.   Sixty  watts. 

Q.   How  much  money  ?     A.   Six-tenths  of  a  cent. 

Q.  How  much  would  that  increase  his  connected  load  charge? 
A.  Not  any. 

Q,  How  much  would  he  have  to  use  before  his  connected  load 
charge  would  increase  ?     A.  I  don't  follow  you. 

Q.  You  say  if  he  uses  no  current  he  has  a  dollar  charge  ?  A. 
Yes,  sir. 

Q.  If  he  does  not  use  any  current ;  if  he  uses  more  than  10  kilo- 
watt hours  he  would  have  a  charge  ?     A.   Yes. 

Q.  Does  his  connected  load  increase  according  to  his  use?  A. 
No,  sir. 

Q.  You  say  that  he  would  have  a  charge  of  $5  and  something 
for  his  connected  load  charge?  A.  Oh,  no;  I  say  if  he  used  54 
kilowatt  hours  a  man  would  have  1  kilowatt  connected  load,  he 
would  have  to  pay  $5.40  for  his  54.  and  the  next  54  kilowatt 
hours  are  at  5  cents. 

Q.  Supposing  he  changed  those  lamps  to  40  watt  ?  A.  If  he 
had  over  1  kilowatt  his  load  would  be  reduced ;  if  he  had  less 
than  one,  it  would  not  be  affected  but  it  would  affect  his  current 
consnmed. 
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Q.  Let  us  go  along  with  that  illustration.  A  man's  instaiiation 
is  10  sockets,  under  commercial  lighting,  to  which  are  attached  10 
and  60  watt  lamps,  has  $1  expense  with  no  current  used,  and  he 
pays  no  more  until  he  uses  a  dollar's  worth  of  current  at  your 
rate;  he  then  continues  to  use  that  current  at  that  rate  until  he 
reaches  the  point  where  he  receives  a  '50  per  cent  reduction  in 
it;  up  to  54  watt  he  pays  a:t  your  lOi-cent  rate  and  beyond  54 
watt  he  pays  at  a  five-cent  rate.    A.  Yes,  for  the  second  54. 

Q.  What  difference  does  it  make  what  size  lamps  he  uses  or 
what  sockets  he  has,  to  the  company  which  is  serving  him  ?  A. 
What  difference  ? 

Q.  Yes.  Why  do  you  measure  sockets  at  all,  or  connected  load, 
as  you  call  it  ?  A.  We  buy  power  under  demand  business ;  his 
demand  is  larger  according  to  the  size  of  the  lights  he  has. 

By  Mr.  Thompson: 

Q.  You  don't  buy  your  power  for  every  customer,  do  you  ? 
You  have  your  one  demand  for  every  twenty-four  hours  ?  Once 
in  twenty-four  hours  you  peak  the  load  ?     A.  Yes. 

Q.  You  get  all  power  under  your  contract  under  the  peak  of 
your  load  and  you  sell  it  more  than  two  times  during  the  day  ? 
A.  No. 

Q.  You  do  sell  more  than  two  times  what  you  buy,  don't  you  ? 
That  is  a  fact,  is  it  not  ?    A.  No. 

Q.  I  tell  you  that  a  company  that  can't  sell  two  and  a  half  times 
what  they  buy  in  a  city  of  this  size  is  not  managed  properly. 

By  Mr.  Smith : 

Q.  'Coming  again  to  that  proposition  —  is  that  the  only  answer 
you  make  to  that  question  as  to  the  number  of  sockets  and  where 
located?  A.  That  is  an  engineering  question,  not  an  accounting 
question.     I  don't  feel  capable  of  answering  those  questions. 

Q.  I  understand  that. 

(To  Mr.  Storrs).- — Is  there  any  engineer  of  the  company  here 
who  is  in  a  position  to  answer  them,  Mr.  Storrs  ? 

Mr.  Storrs. —  Yes,  Mr.  J.  H.  Perkins. 
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Q.  (To  Witness). —  You  have  indicated  in  those  pages  of  your 
register  two  wholesale  customers  who  have  been  decreased?  A. 
Yes,  sir;  nearly  all  wholesale  customers  are  decreased. 

Q.  How  many  wholesale  customers  have  you  on  commercial 
light?  A.  I  couldn't  say  positively;  but  in  the  neighborhood  of 
one  hundred. 

Q.  And  how  many  do  you  figure  of  ordinary  commercial  light- 
ing customers?    A.  I  don't  know. 

Q.  About?  A.  Probably  three  hundred  fifty;  I  don't  know 
as  to  that. 

Q.  You  have  figured  from  June  30th,  1914,  to  the  present 
time,  five  hundred  per  cent  in  your  wholesale  lighting  contracts. 
A.  We  had  no  wholesale  lighting  contracts  June  30th,  1915. 

Q.  1914?    A.   1914  either. 

Q.  I  show  you  paper  (shows  witness  paper)  on  which  you 
ask  for  increase  of  rates — "wholesale  lighting  customers  21;" 
who  are  they  that  they  get  decreased  in  that  way?  A.  We  had 
no  wholesale  rate  at  that  time. 

Q.  Then  that  couldn't  be,  could  it?    A.  I  don't  know. 

Q.  If  you  had  no  customers'  and  had  no  wholesale  rate,  the 
statement  that  there  were  twenty-one  of  them  is  wrong  ?  A.  On 
June  30th,  1914,  there  was  no  wholesale  rate  and  no  wholesale 
customers. 

Q.  What  do  you  call  your  peak  power  users  ?  A.  Primary 
power  users. 

Q.  In  other  words  somebody  uses  it  just  as  you  get  it?  A. 
They  use  it  from  a  thousand  volt  circuit. 

Q.  And  pay  at  peak  rate?    A.  Yes. 

Q.  How  do  you  describe  a  user  who  has  a  24-hour  power,  or 
privilege  of  using  from  lOO'  to  1,000  horse-power,  so  many  hun- 
dred at  so  much  a  horse^power?     A.  Peak  power  user. 

Q.  He  would  be  a  peak  power  user  ?    A.  Yes. 

Q.  How  many  of  those  have  you  got  now  ?    A.  Three. 

Q.  Who  are  they  ?  A.  United  Box  Board  &  Paper  Company, 
Niagara  Paper  Mills  and'  Covert  Motor  Vehicle  Company. 

Q.  How  do  you  describe  the  Pederal  Millsi?  A.  They  are 
not  on  the  Lockport  Light,  Heat  &  Power  Company's  line;  not 
a  customer  of  the  company. 
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Q.  Is  it  not  taking  power  under  the  International  Power  Com- 
pany contract?    A.  It  may  be. 

Q.  And  is  that  not  controlled  by  tbe  Lockport  Light,  Heat  & 
Power  Company?    A.  Yes. 

Q.  And  is  it  not  a  part  of  your  income  ?    A.  No,  sir. 

Q.  Where  do  you  keep  that?  In  a  separate  set  of  books?  A. 
Yes,  sir. 

Q.  How  many  are  there  on  that  separate  set?    A.  Three. 

Q.  Who  are  they  ?  A.  Simonds  Company's  plant,  Lockport 
Glass  Company  and  the  Federal  Mills. 

Q.  The  Federal  Mills  contract  is  $19,  is  it  not  ?    A.  Yes. 

Q.  And  you  buy  it  at  $16  ?    A.  Yes. 

Q.  And  it  is  transmitted  over  a  line  that  cost  two  or  tbree 
hundxed  dollars  ?     A.  I  don't  know. 

Q.  Don't  you  keep  any  record  of  that?  A.  I  don't  know 
anything,  personally,  about  it. 

Q.  Drop  the  "  personally  "  business.  Do  you  know  anything 
about  the  bookkeeping  of  the  International  Power  Company? 
A.  I  make  out  the  bills. 

Q.  Make  out  the  bills?  How  long  you  been  doing  that?  A. 
Since  March,  1915. 

Q.  Make  any  impression  on  your  memory  ?    A.  The  bills  ? 

Q.  Yes.  A.  I  know  the  bill  for  power  from  the  International 
Power  is  larger  than  we  get  from  the  three  customers. 

Q.  The  Federal  Mills;  you  sell  to  them'  at  $19?    A.  Yes. 

Q.  How  much  do  they  use?    A.  Three  hundred 

Q.  JSTine  hundred  dollars  a  year?  What  do  you  do  to  incur 
that  income  from  the  Federal  Mills  contract  ?  A.  ITow,  I  can't 
tell  you,  Mr.  Smith ;  there  is  certainly  a  loss  in  current ;  I  don't 
know  how  much  or  where  or  how. 

Q.  It  is  one  of  your  short  transmissions,  is  it  not  ?  A.  I  have 
nothing  to  do  with  the  International  Power  &  Transmission 
Company. 

Q.  Except  to  keep  its  books  ?    A.  Yes. 

Q.  The  Federal  Mill  take  300i  horse-power  at  Hinman  station  ? 
A.  ISTo,  at  the  mill. 

Q.  And  the  transmission  is  not  to  exceed  a  half  mile,  is  it? 
A.  I  don't  know. 
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Q.  Ever  been  out  there  ?    A.  No,  sir. 

Q.  Ever  been  tbrougli  that  territory  at  all'?     A.  Been   out 
West  avenue  but  not  there. 

Adjourned  till  7.30'  p.  m. 


Hearing  resumed,  pursuant  tO'  adjournment,  7.30  p.  m. 
Examination  of  Mn.  XhjFF  continued: 

Q.  Mr.  Duff,  during  the  examination,  prior  to  the  recess,  I 
had  occasion  to  ask  you  vs^hat  the  average  months  of  consumption 
of  pov?er  for  commercial  and  house  lighting  was  ?     A.  Yes,  sir. 

Q.  What  did  you  tell  me  ?    A.  June  and  November. 

Q.  Will  you  please  tell  me  why  you  don't  make  it  May  and 
November  or  May  and  October?  A.  I  suppose  May  and  Novem- 
ber have  an  average  lighting  hours. 

Q.  Why  not  April  and  November  ?  A.  Why,  that  is  simply 
my  idea. 

Mr.  Thompson. —  What  is  that  for? 

Mr.  Smith. — ■  Just  getting  an  average. 

Mr.  Thompson. —  Does  that  affect  the  case? 

Mr.  Smith. —  Yes;  those  who'  use  more  than  30'  kilowatts  per 
month  are  reduced,  and  those  under  that  are  increased. 

Mr.  Thompson. —  If  you  take  April  and  November  you  get 
more  than  in  May  and  November  ? 

Mr.  Smith. —  Why  yes,  it  carries  you  back  one  month  in  the 
:.prirg. 

Mr.  Thompson. —  How  are  you  connected  with  the  company? 

Mr.  Smith. —  He's  the  assistant  secretary  and  treasurer. 

Mr.  Thompson. —  In  the  ofSoe  or  outside  ? 

Witness. —  In  the  offi'ce. 

Mr.  Thompson. — ^Well,  I'll  tell  you,  you  are  a  good  man  for 
that  company. 
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By  Mr.  Smith: 

Q.  How  many  other  customers  for  which  you  keep  books  for 
the  International  Power  &  Transmission  Company  besides  the 
Federal  Mills  ?    A.  Two. 

Q.  How  many  other  customers  has  it  got  ?    A.  Two. 

Q.  It  is  a  corporation  controlled  and  owned  by  the  Lockport 
Light,  Heat  &  Power  Company,  and  has  three  customers?  A. 
Yes,  sir. 

Q.  What  isi  the  minimum  o'f  the  Federal  Mills?  A.  Three 
hundred. 

Q.  What  is  the  Lockport  Glass  minimum?  A.  One  hundred 
and  seventy  horse-power. 

Q.  Taken  over  the  same  line  as  the  Federal  Mill  ?  A.  I  don't 
know  whether  it  is  on  the  same  line  or  not. 

Q.  It  is  right  beyond  the  Federal  Mill?  A.  Naturally,  I 
think  it  would  be. 

Q.  What  is  the  contract  of  the  Simonds  Company  ?  A.  One 
thousand  six  hundred  horse-power. 

Q.  What  is  the  price  of  the  170  horse-power  at  the  Glass  Com- 
pany?   A.  Twenty  dollars  per  horse-power. 

Q.  Twenty  ?     At  the  factory  ?     A.  Yes,  at  the  factory. 

Q.  What  is  the  1,600  price  ?    A.  Eighteen  dollars. 

Q.  Delivered  at  the  plant  ?    A.  Delivered  at  the  plant. 

Q.  That  is  very  close  to  Hinman  Station  ?    A.  Yes. 

Q.  What  is  the  actual  average  use  ?  Does  the  Federal  Mill  use 
up  to  30'0  or  over  ?     A.  Average  about  300. 

Q.  What  is  the  Glass  Factory  average  ?  A.  One  hundred  and 
seventy. 

Q.  What's  the  Simond's  average  ?  A.  Last  month  a  little  over 
1,600. 

Q.  Average  of  1,6001?    A.  Yes. 

Q.  That  is  2,070^  horse-power  out  of  20,000  possible  ? 

By  Mr.  Thompson:  . 

Q.  Sixteen  hundred  horse-power?     A.  Yes. 

Q.  How  much  do  they  pay  ?    A.   About  $2,400  a  month. 
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By  Mr.  Smith : 

Q.  Out  of  a  maximuni  under  the  contract  of  the  International 
Power  &  Transmission  Company  with  the  Loekport  Light,  Heat  & 
Power  Company  you  have  2,0T0'  horse-power  to  these  three  mills  ? 
A.  Yes. 

Q.  The  'balance  of  that  is  under  the  contract  with  the  Loekport 
Light,  Heat  &  Power  Company,  is  it  not  ?    A.  ISTot  that  I  know  of. 

Q.  Does  not  the  Loekport  Light,  Heat  &  Power  Company  now 
distribute  the  balance,  or  such  as  they  require  in  their  business  ? 
A.   A  certain  amount  of  it. 

Q.  How  much  ?    A.  Three  thousand  horse-power,  about. 

Q.  That  is  5,000';  and  if  they  have  the  entire  contract  that 
leaves  15,000'  additional  horse-power  average  for  distribution? 
A.  Guess  you  are  right. 

Q.  Which  stands  at  the  contract  cost  of  the  power,  whatever  it 
is,  under  the  International  contract?  A.  I  don't  know  about  this 
International  Power  &  Transmission  Company. 

Q.  You  keep  their  books  ?  A.  No ;  I  make  out  their  bills ;  I 
have  none  of  their  contracts. 

Q.  There  is  none  of  that  power  sold  at  less  than  $16,  is  there, 
by  the  International  Power  &  Transmission  Company  ?  A.  It  is 
measured  in  different  ways. 

Q.  But  none  of  it  is  sold  less  than  $16  per  24-hour  horse-power  ? 
A.  I  think  you  ought  to  ask  the  engineer  that,  Mr.  Smith. 

Mr.  Smith. —  If  the  Chairman  please,  this  gentleman  is  in  a 
very  enviable  position,  and  wants  to  get  away.  If  he  consents  to 
furnish  us  such  data  as  I  require  from  his  'books,  with  the  consent 
of  Mr.  Storrs,  and  that  can  be  done  for  the  purposes  of  this  report, 
I  think  we  might  as  well  let  him  go  now. 

You  are  excused  temporarily,  Mr.  Duff. 

John  H.  Perkins,  being  duly  sworn,  testified  as  follows: 
Direct-examination  by  Mr.  Smith: 

Q.  You  are  the  manager  of  the  Loekport  Light,  Heat  &  Power 
Company  ?     A.  No,  sir. 

Q.  What  position  do  you  occupy  ?  A.  Have  no  position  with 
the  Loelcport  Light,  Heat  &  Power  Company ;  I  am  engineer  with 
the  United  Gas  &  Electric  Corporation. 
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Q.  Excuse  me.    You  are  from  the  parent  stem  ?    A.  Yes,  sir. 

Q.  Are  you  the  gentleman  that  prepared  the  reports  and  were  a 
witness  on  the  increase  of  rates  ?     A.  Yes. 

Q.  Then,  is  there  a  Mr.  Perkins  connected  with  the  local  plant 
here? 

Mr.  Storrs. — Yes,  sir;  Mr.  John  A.  Perkins. 

John"  A.  Perkins,  being  duly  sworn,  testified  as  follows: 
Direct-examination  by  Mr.  Smith : 

Q.  I  won't  make  any  mistake  by  suggesting,  or  inquiring,  what 
are  you  ?  A.  Manager  of  the  Lockport  Light,  Heat  &  Power 
Company. 

Q.  How  long  have  you  occupied  that  position  ?  A.  Since  last 
month. 

Q.  Just  came  to  Lockport  ?     A.  Yes. 

Q.  Have  you  looked  over  the  available  propertiesi  of  the  com- 
pany in  that  time  ?    A.  Got  acquainted  with  the  distribution  lines. 

Q.  Have  made  some  investigation  of  what  you  have  to  dis- 
tribute?    A.  Yes. 

Q.  How  much  power  have  you  under  contract  with  the  Niagara, 
Lockport  &  Ontario  Power  Company  ?     A.  There  is 

Q.  I  VTill  put  it  first  through  the  direct  contract  that  was  made 
with  the  Niagara,  Lockport  &  Ontario  Power  Company.  A.  I 
think  that  contract  was  —  they  just  told  me  verbally  of  it,  and  I 
don't  know  what  it  was. 

Q.  Is  there  a  new  contract  ?     A.  ISTot  that  I  know  of. 

Q.  How  long  does  the  old  contract  run,  do  you  know  ?  A.  No, 
I  don't. 

Q.  Twenty  thousand  horse-power  available?  A.  I  under- 
stand so. 

Q.  About  i3,0iO0:  of  that  is  contracted  with  these  three  com- 
panies ?     A.  Yes,  sir. 

Q.  How  much  of  the  balance  of  that  is  in  use  by  your  company 
now  in  distribution  ?  A.  I  can't  answer  that  without  looking  it 
up. 

Q.  Have  you,  since  you  have  been  here,  made  any  attempt  to 
estimate  the  quantity  of  flat  rate  power  that  you  have  to  buy  for 
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the  purpose  of  distribution  as  against  the  measured  quantity  that 
you  sell  or  distribute  ?     A.  'No,  I  have  not. 

Q.  That  is  a  subject  of  inquiry  by  the  superintendent  wlien  he 
gets  on  the  job  ?  A.  The  iirst  thing  the  superintendent  does  is 
get  acquainted  with  distribution  lines  for  the  purpose  of  bettering 
the  service.  It  is  a  very  complicated  distribution  system.  We 
have  a  num'ber  of  different  currents. 

Q.  You  make  those  differences  in  currents  yourselves,  don't 
you  ?     A.  Yes. 

Q.  It  would  be  possible  to  simplify  that  sitiiation  if  jou.  de- 
sired?   A.  !No;  it  is  beyond  our  control. 

Q.  You  have  no  hesitancy  to  fix  the  rate  so  you  throw  out  the 
householder's  coffee-pot  appliances,  so  why  be  so  particular  with 
the  other  fellow  ?    A.  Quite  a  bit  of  overhead  work  is  occasioned. 

Q.  You  speak  of  this  connected  load  proposition.  In  the  illus- 
tration that  I  gave  Mr.  Duff,  in  the  commercial  lighting  contract, 
ten  sockets  each  supplied  with  a  60-watt  lamp,  what  difference 
will  it  make  to  the  company  to  change  the  sockets  so  other  lamps 
will  be  used  ?  A.  It  does  make  some  difference,  possibly ;  a  quan- 
tity isi  supplied  under  schedule  for  coimmercial  rating,  54  watts 
during  the  month. 

Q.  What  business  is  it  of  yours  how  it  is  used,  if  he  pays  com- 
mercial rate  on  the  outside,  or  so  much  a  watt  ?  A.  As  I  say,  I 
am  not  familiar  with  that  rate. 

Q.  What  has  been  your  method  of  selling  current?  A.  Last 
sold  on  kilowatt  hour  basis ;  manufactured  b^y  coal. 

Q.  Where  ?     A.  Richmond,   Indiana. 

Q.  How  much  per  kilowatt  for  house  lighting  ?  How  much  per 
kilowatt  hour  ?    A.  Ten  cents. 

Q.  Gross  or  net?  A.  Net;  and  there  was  a  minimum  bill  at- 
tached to  that. 

Q.  What  was  the  minimum  bill  ?    A.  I  have  forgotten. 

Mr.  Smith. —  I  guess,  Mr.  Chairman,  you  will  have  to  repeat 
your  compliment  about  the  good  man. 

Mr.  Thompson. —  I  assumed  what  they  wanted  a  manager  for 
is  this  —  the  first  thing  he  has  to  do  is  get  acquainted;  every 
system  is  different,  and  this  one  is  certainly  different  from  any 
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you  ever  saw  before  in  your  life ;  some  systems  are  by  steam,  and 
some  by  water,  and  some  by  transmission. 

Mr.  Smith. — Who  is  the  man  in  the  city  of  Lockport  who  is 
familiar  with  the  quantities,  locations 

Witness. —  I  do. 

Mr.  Smith. —  Of  the  system.  I  mean  the  man  who  can  tell  us 
about  the  power  and  rates ;  how  much  you  use ;  why  you  don't  use 
and  more,  and 

A.  That  is  gotten  from  the  meter  and  handed  in  to  the  secre- 
tary and  treasurer,  and  he  makes  the  rates. 

Q.  This  station  down  here  —  are  you  using  that  now  ?  A.  Two 
generators  down  there;  distribution  point  for  available  wires  for 
distributing  the  current. 

Q.  Manufacturing  any  current  there  ?     A.  Yes. 

Q.  How  much  ?  A.  Four  hundred  and  eighty  or  490  horse- 
power. 

Q.  Just  as  much  as  you  can  ?    A.  As  much  as  we  can. 

Q.  Although  you  have .  available  over  20,000'  horse-power  de- 
liverable to  you  at  $16  a  horse-power?    A.  Yes. 

Q.  Can  you  produce  electricity  down  here  at  less  than  $16'? 
A.  I  don't  know;  I  don't  know  what  the  water  costs  us. 

Q.  The  water  costs  you  about  $20  per  horse.  A.  I  never  saw 
that  contract. 

Q.  We  will  assume  that  is  the  fact,  for  the  next  three  minutes. 
What  would  that  indicate  for  your  production  of  electric  power  ? 
A.  Market  that  on  the  peak,  but  off  pealj  we  could  not  sell  it  so 
it  would  not  pay  to  generate  it. 

Q.  Is  there  any  method  by  which  you  could  market  that  power 
so  it  would  pay  to  generate  it  ?    A.  Not  that  I  know  of. 

By  Mr.  Thompson : 

Q.  You  don't  begin  to  use  the  whole  of  that  20,00'0  ?    A.  No. 

Q.  Five  thousand  horse-power  used  twelve  hours  a  day  out  of 
the  twenty-four  hours,  would  produce  approximately  seventeen 
million  kilowatt,  about  what  they  would  use  per  year;  they  did 
in  1912 ;  then  in  1913  a  little  less,  and  in  1914  a  great  deal  less. 

Mr.  Smith. —  In  1915  a  great  deal  less. 
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Mr.  Thompson.—  In  1912  the  report  shows  17,000,00(01  kilo- 
watts; in  1913,  14,000,000;  in  1914,  11,000,000';  that  could'  all 
be  produced'  by  5,000  horse-power. 

Bj  Mr.  Smith : 

Q.  Well,  when  you  got  here  and  went  up  on  Elm  street,  and 
took  a  look  at  that  peak  load  proposition,  what  did  you  think 
of  it?    A.  What? 

Q.  This  Elm  street  concern,  used  for  taking  care  of  the  peak 
load?  A.  I  am  told  it  is  one  of  the  most  efficient  steam  plants 
there  is. 

Q.  What  did  you  think  about  it  as  you  looked  it  over,  so  far 
as  maintaining  it  as  a  pealc  load  electric  plant  is  concerned?  A, 
It  ought  to  pay ;  the  machines  are  made  for  it. 

Q.  As  an  economical  proposition  ?  A.  I  never  had  any  ex- 
perience with  steam'  heating  plants  before. 

Q.  The  first  that  you  ever  saw  in  connection  with  electric 
operation?    A.  Yes. 

Q.  Looks  like  pretty  good  plant  ?    A.  Yes. 

Q.  It  remains  in  your  mind  as  pretty  good  electric  operation  ? 
A.  Oh,  I  am  not  iu  a  position  to'  say. 

Q.  When  was  it  shut  down  for  repairs  ?    A.  June  6th,  I  think. 

Q.  Was  the  steam  plant  in  operation  prior  to  June  6th  ?  A. 
Yes ;  approximately  to  the  end  of  the  heating  season ;  I  under- 
stand by  inquiry  it  is  controlled  by  outside  temiperature. 

(To  Mr.  Storrs). —  Mr.  Storrs  will  you  make  Mr.  Kaltwasser 
available  to  us  at  the  future  hearing  a  week  from  to-day  ? 

Mr.  Storrs. —  Yes. 

Mr.  Thompson. —  Is  there  not  someone  who'  knows  about  this  ? 
You  ought  to  be  able  to  tell  how  much  they  use  or  draw.  How 
much  do  the  Simonds  people  use? 

Mr.  Smith.—  This  is  the  fact.  Of  the  20,0'00,  power  of  that 
contract,  the  Federal  Mill  takes  300  horse-power  at  $19  and  the 
Glass  Company  takes  170  minimum  at  $20,  and  the  Simonds 
takes  l,600i  horsenpower,  twenty-four  hour  service,  at  $18. 

Mr.  Thompson. —  How  much  do  they  get? 
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Mr.  Smith. —  Run  up  to  a  thousand. 

Mr.  Thompson. —  The  Glass  Company,  how  much  is  their 
output  ? 

Mr.  Smith. —  One  hundred  and  seventy-five ;  and  the  Simonds 
about  1,600. 

Mr.  Thompson. —  What  is  the  season  ? 

Witness. —  Can't  tell  you  offhand. 

Mr.  Smith. —  Does  it  run  over  '2, 500?    A.  I  don't  know. 

Mr.  Thompson. —  What  else  is  there?  There's  Witbeck,  and 
the  Glass  Company  and  the  Simonds ;  what  becomes  of  the  rest 
of  it? 

Mr.  Smith. —  In  control  of  the  Gas  Company  to  operate  as  it 
sees  fit,  and  uses  not  to  exceed  5,000. 

Mr.  Thompson. —  Mr.  Perkins  ought  to  know.  Let  us  see 
what  he  knows. 

JoHM-  H.  PeekinSj  recalled: 

By  Mr.  Thompson : 

Q.  Do  you  know  how  much  power  it  takes  to  run  this  plant  ? 
A.  I  think  about  4,500i  horse-power. 
Q.  I  figured  you  could  do  with  5,000. 

By  Mr.  Smith: 

Q.  Do  you  know  how  much  hoirse-power  the  Lockport  Light, 
Heat  &  Power  Company  have  available  under  contracts  ?  A. 
Their  supply,  through  the  contract  of  the  Niagara,  Lockport  & 
Ontario  Power  Company  is  all  used  up. 

Q.  How  much  is  that?     A.  A  thousand  horse-power. 

By  Mr.  Thompson : 

Q.  How  do  they  get  only  a  thousand  when  they  had  twenty 
thousand  ?  A.  Contract  of  Lockport  Light,  Heat  &  Power  Com- 
pany, and  the  Niagara,  Lockport  &  Ontario  Power  Company. 
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Q.  Who  owns  the  International  Power  &  Transmission  Com- 
pany?   A.  I  don't  know. 

By  Mr.  Smith : 

Q.  Did  you  wer  hear  that  the  Lockport  Light,  Heat  &  Power 
Company  owned  it?  A.  I  understand  there  were  negotiations 
on,  but  didn't  know  what  happened. 

Q.  Did  you  understand  they  had  a  contract  for  the  entire 
power  ?  A.  There  was  an  agreement  between  the  Lockport  Light, 
Heat  &  Power  Company  and  the  ^Niagara,  Lockport  &  Ontario 
Power  Company  and  the  International  Power  &  Transmission 
Company. 

By  Mr.  Thompson : 

Q.  Does  this  International  Power  &  Transmission  Company 
account  to  the  Public  Service  Commission  ?    A.  Yes,  sir. 

Q.  There  certainly  ought  not  to  be  any  power  famine  in  the 
city  of  Lockport ;  Witbeck,  or  the  Federal  Mill,  and  Glass  Com- 
pany and  Simonds  factory  only  draw  to  the  outside,  3,000  horse; 
6,000  to  the  company;  and  that  leaves'  12,000  available  horse- 
power in  this  town.     A.  Yes,  there  is  plenty  of  power. 

By  Mr.  Smith: 

Q.  What  is  the  increasing  burden?  A.  I  don't  know;  our 
prices  are  as  reasonable  as  those  in  other  localities. 

Q.  What  is  the  burden  necessitating  increase  ?  A.  Cost  of 
labor,  and  the  company  was  selling  on  one  basis  and  buying  on 
another,  and  the  increased  cost  in  revenue. 

Q.  The  water  costs  increase?  A.  Continually  having  peak 
raised  by  consumers  who  come  on  for  short  periods  and  paid  no 
minimum  charge  but  simply  kilowatt  hour  basis  at  low  rate;  if 
it  once  establishes  a  peak  it  has  to  pay  for  it  at  all  times;  if  it 
establishes  a  peak  it  has  to  pay  for  it;  on  the  other  hand  the 
company  had  hundreds  of  customers  who  used  only  $5  worth  a 
year. 
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By  Mr.  Thompson : 

Q.  You  buy  your  contract  and'  if  you  exceed  you  pay  tliree 
times  the  regular  rate  for  that  month?  A.  No,  sir;  you  pay 
for  it  for  all  time. 

By  Mr.  Smith: 

Q.   For  how  long  \     A.   For  the  life  of  the  contract. 

Q.  Do  you  mean  to  say  you  pay  for  the  highest  peak  during 
the  life  of  the  contract  I  A.  If  we  exceed  that  season  contract  the 
horse-power  is  increased  the  amount  that  exceeds  the  permissible 
amount. 

By  Mr.  Thompson: 

Q.  Does  for  all  time  then,  for  your  contract  lasts  for  all  lime  \ 
A.  Yes. 

By  Mr.  Smith : 

Q.  How  much  of  a  burden  in  that  way  have  you  incurred  in 
1914  on  account  of  that  proposition^  A.  I  can't  give  you  in 
figures,  but  last  fall  we  had  our  firm  charge  changed  several  times. 

Q.  How  much  '.     A.I  can't  say. 

Q.  How  much  ?    Fifty  ?    A.  I  can't  tell  you. 

Q.  Did  it  go  up  as'  much  as  a  hundred  horse-power?  A.  ISTo, 
I  don't  think  so ;  I  know  the  firm  power  was  rebated  several  times 
last  fall. 

Q.  Did  not  that  fact  create  au  impression  on  your  mind  as 
to  the  quantity  of  that  increase  ?  A.  I  have  no  figures  to  go  on ; 
if  you  will  ask  for  that  data  we  will  be  very  glad  to  furnish  it  and 
tell  you  exactly  how  much. 

Q.  You  gave  some  testimony  in  reference  to  those  increases  of 
yours  ?    A.  Yes,  sir. 

Q.  Attempted  to  establish  the  proportion  that  the  whole  com- 
pany should  bear  in  each  branch  of  service?     A.  Yes,  sir. 

Q.  What  proportion,  by  percentage,  did  you  allow  to  the  elec- 
tric service?  A.  Was  not  done  on  percentage  basis;  the  plant 
was  operating,  separately,  and  tried  each  as  if  it  was  operating 
separately ;  can^t  assume  any  percentage. 
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Q.  Eesulted  in  a  total  value,  did  it  not  ?    A.  Yes,  sir. 

Q.   What  was  it  ?     A.  Would  not  attempt  to  recall  the  figures. 

'Mr.  Thompson. —  Evidently  here,  from  your  annual  report, 
your  power  for  1913  cost  you  $8,281.0'2 ;  if  you  had  used  all  you 
can  take  at  your  $16  power  plus,  it  would  have  cost  you  only 
$7,200;  it  cost  more  than  if  you  took  it  from  the  $16  line. 

Witness. —  If  you  want  to  get  to  exact  figures  you  will  have 
to  get  figures ;  don't  think  you  should  make  any  deductions  and 
assumptions. 

By  Mr.   Thompson: 

Q.  Don't  you  make  exact  figures  in  your  annual  report  ?  A. 
Yes. 

Q.  Assuming  nothing  made,  then  ?  A.  Assuming  kilowatt 
hour  which  I  said  I  estimated. 

Q.  You  ought  to  go  twelve  hours  a  day  ?  A.  I  think  our  light 
factory  is  better  than  twelve  hours  a  day. 

Q.  How  much  is  your  light  factory  ?    A.  I  don't  remember. 

Q.  jSFearer  T'o  per  cent  than  60  ?    A.  About  60. 

Q.  That  is  about  fifteen  hours  a  day  ?  A.  Varies  from  month 
to  month. 

By  Mr.  Smith : 

Q.  We  are  not  dealing  in  exactness;  will  you  please  give  me, 
as  nearly  as  you  can,  the  percentage  of  the  apportionment  of  the 
Elm  street  plant  to  steam  and  electricity  ?  A.  Operating  expenses 
or  valuation  ? 

Q.  Valuation  first.  A.  Can't  tell  you  that  without  my  figures ; 
can  get  them  in  a  few  minutes  if  you  want  them. 

Q.  We  will  go  to  the  question  of  operating  expenses  then.  A. 
I  supposed  you  were  talking  about  that  before. 

Q.  All  right,  then,  we  will  change  back  to  valuation.  A.  What 
do  you  want  ? 

Q.  I  want  the  percentage  allowed  to  the  electric  department 
and  steam  department  in  the  valuation  of  the  Elm  street  plant. 
A.  I  just  told  you  T  would  not  assume  to  remember  those  figures. 

Q.  Eemember,  approximately? 
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By  Mr.  Thompson: 

Q.  Which  would  you  rather  have,  Mr.  Perkins,  the  steam  plant 
or  the  gas  plant  or  the  electric  plant  here  ?  A.  Don't  think  any 
of  them  very  desirable  under  present  conditions. 

Q.  If  we  were  going  to  give  you  one  of  them  ?  A.  Under  pres- 
ent conditions  ? 

Q.  Separate  them.  We  will  give  you  one  of  them,  now  take 
your  property  and  get  out.  Which  do  you  want  ?  A.  Don't  think 
there  is  much  choice. 

Q.  As  much  profit  from  one  as  you  could  from  the  other  ?  A. 
Under  the  new  rates,  probably  more  money  from  the  electric ; 
none  of  them  showing  very  good  returns. 

Q.  Thirty  thousand  dollars  in  1912  in  the  steam  plant;  that's 
pretty  good  I  think.    A.  Not  on  a  basis  of  valuation. 

Q.  The  profit  was  $3,0^00,  wasn't  it  ?    A.  I  don't  remember. 

Q.  Operating  profit  of  $30,000 ;  electric  plant  only  about 
$15,000.  A.  I  don't  think  those  expenses  were  properly  allocated 
or  divided  in  the  1912  report. 

Q.  iSTeither  had  been,  and,  under  those  circumstances,  do  you 
think  the  Public  Service  Commission  had  a  right  to  base  a  rate 
on  that  191;2  report?    A.  As  returned  there? 

Q.  Answer  my  question.  A.  They  had  no  business  to  base  a 
rate  on  the  1912  report  to  the  Public  Service  Commission,  but  they 
didn't  do  that. 

Q.  That  is  another  question,  you  know,  Mr.  Perkins,  whether 
they  did  or  didn't. 

By  Mr.  Smith : 

Q.  Are  you  so  familiar  with  that  Public  Service  Commisswii 
that  you  know  what  they  do  ?    A.  Xo. 

Q.  AATiat  enables  you  to  absolutely  assert,  under  oath,  that  the 
Public  Service  Commission  did  or  did  not  do  a  certain  thing  ?  A. 
Because  I  reallocated,  under  their  order,  the  business  of  ini'2. 

Q.  That  was'  one  of  the  items  upon  which  they  should  deter- 
mine. A.  'No,  this  rate  was  submitted  to  them  prior  to  the  rate 
case. 

Q.  How  long  prior?    A.  In  the  spring  of  1912. 
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Q.  Do  you  mean  to  say  the  Public  Service  did  that  and  directed 
you  to  do  that  ?     A.  ISTo. 

Q.  You  did  something  which  was  before  the  Public  Service 
Commission  ?  A.  They  ordered  the  reallocation  of  the  fixed  capi- 
tal of  the  company  after  deciding  what  that  fixed  capital  should  be. 

Q.  You  did  something?     A.  I  made  an  appraisal. 

Q.  You  made  some  figures  ?     A.  Yes. 

By  Mr.  Thompson: 

Q.  The  information  of  Commissioner  Carr  was  most  alluminat- 
ing.  A.  We  gave  them  for  1912,  income  $52,00'0'  plus,  operating 
expenses  $12,000  plus. 

Q.  I  am  trying  to  find  out  if  they  looked  at  the  reports  of  1913, 
or  1914,  or  1911,  and  can't  find  it. 

By  Mr.  Smith : 

Q.  Have  you  any  knowledge,  have  you  any  idea,  that  because 
the  Public  Service  Commission  asked  you  to  do  something  that 
that  Public  Sendee  Commission  subsequently,  and  on  a  petition 
dated  later,  that  they  used  your  figures  ?  A.  They  ordered  the 
allocation  of  the  fixed  capital  of  the  company,  and  after  that  I 
made  such  subdivision,  and  the  report  was  turned  into  the  Public 
Service  Commission ;  and  the  Public  Service  Commission  approved 
the  allocation  and  ordered  us  to  place  it  on  our  books. 

Q.  Was  that  the  only  matter  upon  which  the  Public  Service 
Commission  could  act?     A.  I  don't  knoM'. 

Q.   Then  why  did  you  say  so  ? 

By  Mr.  Lawson : 

Q.  You  presented  a  report  ?     A.  Yes. 

Q.  Did  you  present  any  report  upon  which  this  is  based  ?  Did 
you  submit  any  figures  outside  of  191''2  mentioned  in  the  petition? 
A.  Our  petition  was  based  on  report  of  1912. 

By  Mr.  Smith : 

Q.  Do  you  mean  to  say  that  the  Public  Service  Commission 
were  imder  any  Obligation  to  depend  upon  any  set  of  figures  which 
you  submitted  ?     A.  ISTo. 
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Q.  They  were  not  under  obligation  to  take  your  1912  allocation  ? 
A.  1^0. 

Q.  Then,  why  do  you  assume  to  say  that  they  did  take  on  that 
and  not  on  the  report  of  the  company  as  filed  ?  A.  I  am  saying 
that  they  based  the  figures  on  three  different  years;  but  a  sub- 
division of  the  expenses 

Q.  Is  Mr.  Carr's  statement  wrong,  then  ?    A.  !N"o,  it  is  not. 

Q.  Then  it  was  the  1912  figures?  A.  Yes,  sir;  if  you  will 
examine  the  report  for  1912  you  will  find  the  expenses  of  the  elee- 
trie  department ;  all  of  the  expenses  of  the  steam  department  are 
not  given  in  the  steam  department  report  for  the  reason  they  are 
included  in  the  electric  expenses  because  of  the  generating  plant ; 
the  operating  expenses  had  never  been  separated;  I  came  on  to  in- 
vestigate as  to  the  rate  situation;  you  misunderstood  me  because 
one  was  talking  about  the  value  of  the  plant  and  the  other  the 
operating  expenses. 

Mr.  Smith. —  I  wish  to  offer  in  evidence  at  this  point,  and  read- 
ing from  the  announcement  of  the  commencement  of  business  of 
the  Lockport  Light,  Heat  &  Power  Company,  a  booklet  issued 
by  the  Lockport  Company  at  the  commencement  of  business,  on 
or  about  January  1,  1908,  and  quoting  a  decision  of  the  Public 
Service  Commission  of  the  State  of  New  York,  permitting  the 
combination  of  the  companies,  "  The  prices  fixed  by  the  Commis- 
sion are  to  be  the  maximum  prices  to  be  charged  for  gas  or  elec- 
tricity in  such  municipality,  until  the  Commission  shall,  upon 
complaint  or  upon  investigation  conducted  by  it  on  its  own  initia- 
tive, again  fix  a  different  maximum."  That  is  a  quotation  from 
the  opinion  of  the  Commission  justifying  the  establishment  of  the 
new  company  in  the  city  of  Lockport.  I  wish  also  to  offer  in  evi- 
dence the  section  on  page  30'7  of  the  report  of  this  company  for 
the  year  ending  December  31,  1912,  being  the  year  upon  which 
the  figures  were  based  which  established  the  apparent  right  of 
this  company  to  have  a  new  rate  and  with  added  prices,  for  the 
reason  that  it  was  not  earning  a  sufiicient  rate  of  income  on  the 
amount  actually  invested  by  it  in  its  business.  I  want  to  show 
the  amount  that  the  city  of  Lockport,  as  a  municipal  corporation, 
was  earning  out  of  the  local  investment  that  it  had  in  the  Lock- 
port  Light,  Heat  &  Power  Company  and  its  properties.     "  Esti- 
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mated  values  for  purposes  of  taxation.  Item.  Present  value  on 
basis  of  cost  of  reproduction.  Property  in  streets  and  public 
places  $386,157.44.  Property  outside  streets  and  public  places 
(real  estate,  etc.),  $578,406.32.  Tangible  personal  property,  ma- 
terial, supplies,  etc.,  $18,986.27.  Present  value,  allowing  depre- 
ciation: Property  in  street  and  public  places,  $37i9,3i38.65  ;  prop- 
erty outside  streets  and  public  places,  $5i6'8,17S.13 ;  assessment  on 
the  $379,338  of  property  in  streets  and  public  places,  $225,000. 
The  City  of  Lockport's  share  in  its  present  value  of  $568,178  was 
assessed  at  the  magnificent  sum  of  $141,200."  (Eeport  intro- 
duced, marked  Exhibit  4.)  So  that  there  was  another  corporation 
existing  in  the  city  of  Lockport  that,  by  reason  of  excessively  low 
rates,  was  earning  far  from  a  fair  return  on  the  amount  it  had 
invested  in  the  Lockport  Light,  Heat  &  Power  Company.  Twenty 
per  cent,  or  not  to  exceed  25  per  cent,  on  the  assessment  of  the 
property  for  one  year. 

I  also  desire  to  read  into  the  record  the  following  from  the 
pamphlet  issued  by  the  Lockport.  Light,  Heat  &  Power  Company 
at  the  commencement  of  its  business:  "  It  is  for  this  reason  that 
the  Public  Service  Commission  is  vested  with  full  powers  —  to 
regulate  the  power  propositions  and  to  have  the  power  of  fixing 
the  maximum  price  of  gas  and  electricity  to  be  charged  by  a  gas 
and  electric  corporation;  as  well  as  to  order  amendments  in  the 
transmission  or  supply  of  such  electricity,  or  in  the  methods  em- 
ployed by  such  corporation,  as  will,  in  its  judgment,  improve  the 
service."  I  think  it  is  eminently  proper  to  call  the  attention  of 
the  Legislature  and  the  Public  Service  'Commission  of  this  dis- 
trict to  the  fact  that  this  company,  with  thousands  of  horse-power 
available  under  its  existing  contracts,  is  operating  water  plants  or 
steam  plants  in  the  city  of  Lockport,  for  the  purpose  of  producing 
electric  power,  and  that  it  has  two  such  plants  in  the  city  of  Lock- 
port,  both  of  which,  under  its  demand,  must  be  maintained,  and 
upon  which  a  fair  return  must  be  made  by  the  consumer  of  the 
electric  current. 

Joseph  Wiialen,  being  duly  sworn,  testified  as  follows: 

Direct-examination  hj  Mr.  Smith : 

Q.  You  are  a  resident  of  the  city  of  Lockport  ?     A.  Yes,  sir. 
Q.  And  have  been  for  how  long  ?     A.  Sixty-two  years. 
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Q.  You  are  engaged  in  'business  on  Market  street  in  the  city  of 
Lockport  ?     A.  Yes,  sir. 

Q.  What  line  of  business  ?     A.  Sash,  door  and  blind  factory. 

Q.  You  are  a  tradesman  yourself  ?    A.  Yes,  sir. 

Q.  How  many  employees  have  you  ?  A.  I  have  only  myself  on 
machinery,  and  a  man  besides.  Q.  You  have  operated  in  a  small 
way  for  how  many  years  at  that  point  ?  A.  Have  been  at  the  busi- 
ness about  thirty-one  years. 

Q.  At  this  particular  point,  and  alone,  for  how  many  years  ? 
A.  About  twenty. 

Q.  How  long  have  you  used  electricity  for  power  ?  A.  Seven- 
teen years. 

Q.  Still  have  it  installed  ?    A.  Yes,  sir. 

Q.  Do  you  remember  the  time  when  the  new  rates  came  into 
effect?     A.  Yes,  sir. 

Q.  You  have  some  figures,  have  you,  as  to  its  expense  to  you  ? 
A.  Yes,  sir. 

Q.  Will  you  give  us  the  advance  in  rates  to  you  ?  A.  In  1910 
it  was  $81.30'  a  year ;  1911  was  $52.22 ;  1912  was  $131.95  ;  1913 
was  $165 ;  1914  was  $162.15 ;  and  1915  was  $156.70: 

Q.  And  at  the  new  and  present  rate,  what  do  you  assume  the 
expense  will  be?    A.  My  expense — -last  month's  bill  was  $17.80. 

Q.  I  have  that  bill  in  my  hand  and  it  shows  a  $13.75  service 
charge.    A.  Yes,  that  is  my  service  charge. 

Q.  On  what  capacity  motor  ?    A.  Ten  horse-power  motor. 

Q.  Only  one?     A.  Only  one. 

Q.  In  that  same  month  you  used  530  kilowatt  hour  or  $5.30 
worth  of  electricity  ?     A.  Yes,  sir. 

Q.  And  got  a  discount  of  $1.25  ?    A.  Yes. 

Q.  So  that  your  service  charge  was  over  two  and  a  half  times 
the  actual  power  you  consumed  ?     A.  Yes,  sir. 

By  Mr.  Lawson : 

Q.  You  say  your  bills  are  averaging  about  $17.  Do  you  operate 
the  same  every  month  all  the  year  round  ?■  A.  I  run  about  on  an 
average.  The  highest  power  bill  that  I  had  up  to  the  new  rates 
was  $3. 

Q.  Have  you  averaged  at  the  present  rate  they  are  charging 
you  what  it  will  cost  you  per  annum  ?    A.  About  $204. 
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Mr.  Smith. —  He  figures  about  $200  a  year  to  assist  himself 
on  machinery. 

Mr.  Lawson. — As  compared  with  his  former  charge  of 

Mr.  Smith. — About  $60. 

By  Mr.  Smith : 

Q.  Do  you  use  less  or  more  now  ?     A.  I  use  less. 

By  Mr.  Moss: 

Q.  How  much  less  ?  A.  Only  one  man  now,  and  used  to  be 
two. 

By  Mr.  Lawson: 

Q.  Your  increase  will  be  lOO.  peT  cent  and  you  use  a  great 
deal  less  horse-power?  A.  Yes ;  but  the  service  charge  is  a  great 
deal  more  than  that. 

Joseph  W.  Tuenee,  recalled: 
Examination  continued  by  Mr.  Smith : 

Q.  Mr.  Turner,  since  you  have  been  examined,  I  understand 
you  have  refreshed  your  recollection  in  relation  to  conversation 
with  Mr.  Kaltwasser  in  regard  to  power  use.  What  was  it  that 
brought  that  back  to  you  ?  A.  I  was  acting  as  vice-president  of 
the  board  of  commerce  and  at  one  of  the  meetings  a  question  was 
brought  up  about  the  statement  Mr.  Kaltwasser  had  made  with 
reference  to  reduction,  and  I  made  the  statement  before  the  board 
that,  in  that- 1  liad  overheard  Mr.  Kaltwasser  make  the  statement, 
and  I  refresbed  Mr.  Dickenson's  recollection  and  he  referred  to 
the  minutes  and  verified  the  statement  I  had  made;  it  was  called 
to  my  attention  ttat  Mr.  Kaltwasser  had  made  that  statement  in 
our  presence. 

Q.  Did  you  subsequently  have  any  talk  with  Mr.  Wallower- 
about  these  peak  load  meters  ?  A.  Yes;  Mr.  Wallower  was  ques- 
tioned by  several  members  of  the  board  of  commerce  at  one  of 
our  meetings  with  reference  to  the  effect  of  the  rates,  and  in  that 
meeting  lie  made  the  statement  that  all  consumers'  of  electricity 
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would  be  supplied  in  the  very  near  future  with  peak  meters, 
and  that  their  demand  charge  would  be  figured  from  that  peak 
meter,  and,  wishing  to  be  informed'  as  to  it,  I  called  up  the  ofiice 
and  talked  with  Mr.  Wallower  on  the  subject,  and  he  stated  to 
me  that  peak  meters  had  been  ordered  but  the  factory  had  been 
rushed  and  in  the  very  near  future  they  would  be  supplied  to 
all  of  the  customers,  and  that  the  charge  would  be  made  from 
any  three  minutes  of  peak  that  might  occur,  and  that  would  be 
the  demand  charge  for  the  next  three  months  or  longer;  that  in 
no  ease  could  it  be  reduced ;  and  in  the  case  the  next  month,  or 
month  after,  the  peak  would  run  still  higher,  the  demand  would 
be  increased  and  would  follow  for  six  months.  He  said  there 
was  no  question  but  that  the  company  had  suffered  by  these 
peaks.  At  the  public  meeting  when  he  was  asked  what  time  of 
day  the  high  peak  occurred  he  said  some  time  late  in  the  after- 
noon in  the  fall  of  the  year  when  the  lights  are  on.  Someone 
suggested  that  the  auxiliary  plant  could  relieve  it  at  that  time; 
later  he  said  the  peaks  could  occur  at  any  time.  He  claimed 
these  peak  meters  were  ordered  and  would  be  installed  at  an 
early  date. 

Q.  What  did  he  say  would  happen  to  the  customer?  A.  He 
said  a  great  many  of  the  customers'  rates  would  be  increased  over 
what  they  were  paying  now,  under  the  new  rate,  and  that  is 
probably  so. 

By  Mr.  Thompson: 

Q.  Put  on  maximum  demand  ?    A.  Yes. 

Q.  Practically  putting  a  maximum  demand  meter  on  every- 
body in  town  ? 

Mr.  Smith.— Yes,  except  for  the  fact  in  those  few  instan-ces 
where  they  charge  by  the  capacity  of  the  motor. 

Mr.  Thompson.— It  is  a  maximum  demand  just  the  same. 

Witness. —  My  service  charge  was  figured  on  a  basis  of  about 
nine  horse-power.  First  on  a  basis  of  sixteen,  and  later  reduced 
to  fourteen,  and  since  then  one  of  the  assistants  came  down  there 
and  apparently  had  a  stop  watch  and  watched  to  see  what  we 
were  using  at  the  time  he  was  there.  He  said  to  me  that  he  calls 
c— 4 
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at  frequent  intervals  at  various  plants  to  ascertain  vs^hat  their 
consumption  is. 

Mr.  Thompson. —  Charles  Bishop,  Lockport,  one  share; 
Charles  A.  Hoag,  Lockport,  one  share ;  William  W.  Storrs,  Lock- 
port,  one  share;  Henry  Morgan,  New  York,  one  share;  S.  J.  Dill, 
New  York,  one  share;  George  Bullock,  one  share;  S.  J.  Dod'ge, 
pne  share;  Lockport  Light,  Heat  &  Power  Company,  Lockport, 
New  York,  149,300  shares.    Is  that  right,  Mr.  Storrs? 

Mr.  Storrs. —  I  don't  know  anything  about  it,  Mr.  Thompson, 
but  will  get  you  that  information. 

Mr.  Smith. —  That  is  what  I  was  going  to  tell  the  Chairman 
- —  that  in  19'0'6,  the  Economy  Light,  Fuel  &  Power  Company 
and  the  Lockport  Gas  &  Electric  Light  Company,  desired  to 
join  forces,  and  in  order  to  accomplish  what  they  set  out  to 
accomplish,  they  organized  the  Lockport  Light,  Heat  &  Power 
Company,  and  transferred  to  it  the  properties  of  both  of  those  cfom- 
panies,  the  Lockport  Gas  &  Electric  Light  Company  still  retain- 
ing its  own  existence  and  buying  back  the  whole  stock  of  the 
newly  created  company,  except  five  or  six  or  seven  shares.  That 
is  the  condition  that  exists  on  the  record.  They  simj^ly  absorbed, 
without  changing  their  property  at  all;  they  absorbed  the 
Economy  Company. 

John  A.  Peekins^  recalled: 
Examination  continued  by  Mr.  Thompson : 

Q.  Do  you  know  whether  the  Lockport  Gas  &  Electric  Light 
Company  report  ?    A.  I  don^t  know. 

Q.  The  question  is  where  the  stockholdership  really  is;  if  the 
Lockport  Gas  is  owned  by  some  other,  and  that  by  some  other, 
and  so  on,  we  will  have  but  to  chase  it  down. 

Q.  Mr.  Smith. —  Do  you  know,  Mr.  Storrs? 

Mr.  Storrs. —  No. 

By  Mr.  Smith: 

Q.  Your  total  valuation  of  the  steam  plant  is  what?  A.  The 
proportion  assigned  to  the  Elm  street  plant  is  $140,610. 
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Q.  How  much  to  the  electric  plant  ?  A.  It  is  all  taken  in 
in  the  electric  department,  and  the  steam  furnished  the  steam 
department  taking  that  into  account  at  the  price  furnished. 

Q.  So  that  the  physical  condition  tO'day,  as  we  can  observe  it, 
is  to  go  up  on  Elm  street  and  see  a  portion  of  your  electric 
operation  up  there?    A.  Both  electric  and  steam. 

Q.  Charged  up  to  electric  ?  A.  The  valuation  is  in  the  electric 
department. 

Q.  Valuation  in  your  electric  department  is  what  you  present 
to  the  Public  Service  Commission  for  the  purpose  of  showing  how 
much  you  had  there  invested  to  justify  an  increase  of  rates  ?  A. 
This  value  was  assigned  on  their  order  to  allocate  the  fixed 
capital. 

Q.  There  appeared,  as  a  part  of  the  electric  investigation  the 
entire  plant  on  Elm  street?  A.  Yes,  sir;  the  operating  expense 
was  included  in  any  value  there  was  in  the  plant;  there  was 
nothing  there  that  would  not  be  necessary  in  the  operation  of  the 
electric  plant. 

Q.  So  you  assigned  it  to  the  electric  department?  A.  Yes, 
sir. 

Q.  And  that  is  where  it  stands  in  your  annual  report  now? 
A.  The  books  have  been  readjusted  on  that  basis. 

Q.  Was  that  allocation  ever  made  a  matter  of  public  hearing 
or  discussion?  A.  I  don't  think  so,  except  as  it  came  up  after- 
wards in  relation  to  the  rate  cases. 

Q.  So  that  public  service  corporation,  without  public  hearing, 
takes  the  liberty  of  establishing  its  own  fixed  capital  in  any 
department  and  then  makes  application  based  on  the  proposition 
that  it  has  so  much  capital  invested  ?     A.  I  don't  know. 

Q.  It  happened  here,  did  it  not  ?  A.  The  matter  came  up  in 
the  rate  hearing. 

Q.  It  happened  just  that  way,  did  it  not  ?  That  this  company 
took  a  manufacturing  concern  which  had  been  manufacturing 
steam  for  years  and  which  had  a  small  electric  operation,  and 
which  condition  was  recognized  in  the  reports  of  the  company 
during  a  period  of  years,  and  then  on  a  readjustment,  on  the 
request  of  the  Commission,  it  was  permitted  to  turn  that  entire 
manufacturing  industry  into  a  so-called  electrical  department  of 
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the  Lockport,  Light,  Heat  &  Power  Company  ?  A.  I  don't  know, 
because  it  was  never  separated  before;  it  is  on  the  books  as  a 
whole. 

Q.  All  credited  to  the  electrical  department?  A.  Not  as  a 
whole;  there  was  no  separation  prior  to  1913. 

Q.  There  didn't  become  any  separation  then,  as  concerns  that 
steam  plant  ?    A.  No. 

Q.  When  the  departments  were  separated,  the  service  of  the 
Elm  street  plant  was  not  changed  in  any  way  ?  A.  All  of  the  Elm 
street  plant  is  in  the  electric  department,  furnishing  steam  as  a 
by-product  with  the  proportionate  part  of  the  operating  expenses 
charged  to  the  electric  department. 

Q.  Who  gave  the  order  to  make  an  electric  generator  out  of 
that  steam  plant?    A.  I  don't  know. 

Q.  Who  told  you  to  do  it  ?    A.  It  was  done  before  I  was  there. 

By  Mr.  Thompson : 

Q.  It  was  an  electric  plant,  with  steam  as  a  by-product,  then? 
Twenty-eight  thousand  dollars  for  coal,  which  would  have  bought 
17,000  horse-power  of  electricity.  A.  That  is  all  combined;  that 
is  the  trouble. 

By  Mr.  Smith: 

Q.  Where  did  you  put  the  distribution  system  of  the  old  steam 
plant? 

Mr.  Thompson. —  $28,267.31  for  coal ;  steam  operating  expenses 
besides  that. 

Mr.  Smith. —  I  would  like  to  have  it  appear  that  the  amount 
of  coal  charged  to  operation  would  be  more  horse-power  than  the 
capacity  of  the  whole  plant. 

Mr.  Thompson. —  It  would  be  17,000  horse-power. 

By  Mr.  Smith : 

Q.  How  much  money,  in  your  report,  shows  as  invested  in  the 
steam  operations  in  the  city  of  Lockport  ?     A.  The  total. 

Q.  Total  invested  in  steam  operation?  A.  The  proportion  of 
the  fixed  capital  as  fixed  by  the  Public  Service  Commission, 
assigned  to  steam  department  is  $1&5, 797.11. 
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Q.  Let's  call  it  $2100,000'.  In  1914  how  much  was  the  proiit  out 
of  the  steam  ? 

Mr.  Thompson. —  ITot  as  much  as  in  1913. 

Witness. —  The  expenses  are  not  separated  there;  the  distribu- 
tion expenses  are  there,  but  not  the  others. 

Mr.  Smith.—  $47, 2 6 5. 12  gross  they  got,  and  paid  about  $30,000 
in  expenses  of  all  kinds. 

Mr.  Thompson. —  In  1912  they  got  $46,000  plus,  revenue,  and 
paid  out  $13,000,  plus,  of  expenses;  profit  of  $32,000. 

Witness. —  I  don't  think  the  generation  expenses  are  in  tfiere. 

Mr.  Smith. —  Direct,  general  and  miscellaneous ;  deducts  uncol- 
lectible bills;  allows  you  $17,000,  or  8^/2  per  cent. 

Witness. — ■  Does  it  speak  of  generation  expenses  ? 

Mr.  Smith. —  ISTo ;  direct  expenses. 

Mr.  Thompson. —  Eate  case  ought  to  be  tried.  I  don't  think 
this  rate  case  was  tried  as  it  ought  to  be,  and  I  think  the  people 
of  the  city  of  Lockport  are  entitled  to  a  trial  of  this  rate  case, 
and  where  they  can  go  into  the  situation.  This  record  don't  show 
proper  trial.  They  have  not  really  tried  it  at  all.  The  people 
who  pay  these  rates  are  entitled  to  be  heard  and  should  have  oppor- 
tunity to  come  in  and  contest;  and  in  my  judgment,  they  have  not 
had  it,  and  I  think  the  Public  Service  'Commission's  duty  is  to 
give  it  to  them.  Our  enquiry  is  a  question  of  inefficiency  or  mis- 
conduct of  a  Public  Service  Commission  or  the  necessity  of  a  law 
to  establish  reasonable  conditions  in  companies  subject  to  their 
supervision.  Now,  here  is  your  situation  in  Lockport.  You  have 
a  company  —  don't  know  whether  it  is  related  to  another  company 
that  has  contract  for  excess  power  or  not,  but  they  don't  get  into 
that.  The  question  of  how  much  property  they  have  is  not  the 
question  by  which  to  get  at  the  rate.  A  public  service  corpora- 
tion has  no  right  to  own  a  lot  of  property  that  is  not  necessary, 
and  then  earn  on  that  property.  They  have  only  a  right  to  earn 
on  property  that  is  necessary  to  conduct  the  business.  And  I  don't 
believe  that  has  been  gone  into  in  this  case.    I  don't  believe  it  was 
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tried  on  the  proper  separation  of  the  three  classes  of  business  which 
this  company  carries  on.  The  Public  Service  Commission  bases 
their  opinion  on  an  agreement  between  the  city  of  Jxickport  and 
the  company  and  the  Public  Sersace  Commission's  engineer.  They 
hired  a  man  named  McClellan  and  he  assumes  to  agree  for  the 
city  of  Lockport,  and  he  takes  up  the  rate  matter ;  and  he  tried  to 
get  the  corporation  counsel  to  agree  likewise,  which  he  did  not  do. 
I  think  we  might  like  to  examine  Mr.  McClellan. 

Witness. —  He  lives  in  New  York. 

Mr.  Thompson. —  I  am  sorry  to  have  appeared  to  be  at  all  cap- 
tious or  severe  about  these  things,  but  our  patience  has  been  sorely 
tried ;  you  have  to  keep  all  of  the  time  trying  to  get  your  questions 
answered ;  I  want  to  compliment  you  just  as  I  did  the  other  fel- 
low ;  it  is  your  business  to  do  the  best  you  can  for  your  company, 
and  you  surely  are  doing  it. 

Mr.  Smith. —  The  comment  of  the  Chairman  as  to  the  method 
of  the  trial  of  this  case  in  the  city  of  Lockport  brought  to  my 
mind  a  voluntary  statement  made  by  one  of  the  officials  of  the 
city  of  Lockport  —  and  I  feel  it  would  be  highly  improper  not 
to  permit  him  to  express  that  opinion  on  the  stand. 

Mr.  Thompson. — ■  Now,  I  don't  want  anybody  to  think  here  that 
this  company  has  not  been  up  against  something.  They  have  been. 
The  local  manager  is  right ;  he  has  got  his  troubles.  Mr.  Perkins 
is  right.  They  could  earn  just  as  much  money  if  they  charged  a 
little  more  for  the  wholesale  and  a  little  less  for  the  retail  —  if 
they  so  arranged  their  rates.  I  don't  think  it  is  a  case  where 
everybody  ought  to  get  mad  at  the  company,  but  you  really  ought 
to  try  to  continue  this  out  and  let  the  Public  Service  Commission 
make  a  rate  that  is  much  fairer. 

Albert  C.  Doyle,  being  duly  sworn,  testified  as  follows : 

Direct-examination  by  Mr.  Smith: 

Q.  You  reside  in  the  city  of  Lockport  ?    A.  Yes,  sir. 

Q.  And  are  a  member  of  the  common  council  ?    A.  Yes,  sir. 

Q.  And  have  been  for  how  long?    A.  Upwards  of  three  years. 
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Q.  You  were  present  at  the  Niagara  county  court  house  on 
the  occasion  of  the  hearing  in  this  rate  case?     A.  Yes,  sir. 

Q.  When  Oommissioner  'Oarr  was  sitting?    A.  Yes. 

Q.  You  went  there  as  a  public  oificer,  interested  in  the  hearing  ? 
A.  Yes,  sir. 

Q.  In  the  course  of  the  conversation  to-day  you  made  some  com- 
ment which  you  thought  ought  t-o  be  presented  to  the  Committee  ? 
A.  Yes,  sir,  I 

Q.  IsTot  wishing  to  assume  the  responsibility  of  suppressing 
it,  I  ask  you  to  state  it  to  the  Committee,  please.  A.  I  was  at  the 
court  house,  and  at  the  time  that  Mr.  Perkins,  the  engineer  of 
the  Lockport  Light,  Heat  &  Power  Company,  was  making  his 
report  of  the  allocation  of  the  different  properties,  he  made  in 
hi;  report  the  statement  that  this  plant  was  designed  for  an 
electrical  plant,  and,  as  he  stated  here  to-night,  the  steam  was  a 
by-product  of  the  electrical  plant ;  he  also  said  that  fifty  per  cent 
of  the  operating  and  maintenance  charge  of  that  steam  plant 
was  a  charge  against  the  operating  department.  I  said  to  the 
council  that  the  Lockport  Light,  Heat  &  Power  Company  could 
not  maintain  that  plant  and  deliver  the  maximum  demand  of 
steam  to  its'  customers  during  the  winter  months  with  fifty  per 
cent  of  the  operating  and  maintenance  charge.  Mr.  Perkins 
talked  to  Mr.  McClellan  and'  then  they  took  an  adjournment  till 
after  three  in  the  afternoon,  and  after  they  came  back  it  was 
entirely  a  different  line  of  testimony. 

Q.  Did  you  ask  the  corporation  counsel  as  to  whether  he  did 
or  did  not  know?  A.  I  asked  him  and  he  said  he  was  not 
familiar  with  it.  I  told  him  he  should  know  it  was  designed  for 
underground  steam  heating.  I  lived  in  that  vicinity  for  upwards 
of  twelve  years' ;  my  house  backed  up  against  the  Steam  Com- 
pany for  five  or  six  years.  The  American  District  Steam  Com- 
pany had  its  machine  shop  there,,  and  had  to  have  engines  to 
operate  its  separate  system,  and  that  was  a  charge  against  the 
electrical  department. 

Q.  What  time  in  the  morning  was  that  ?  A.  About  a  quarter 
after  eleven. 

Q.  While  the  session  was  going  on  ?  A.  Yes ;  and  they  ad- 
journed immediately  afterwards. 
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Q.  As  a  result  of  tke  conversation  fhej  had'?  A.  Mr.  Mc- 
Clellan  and  Mr.  Storrs;  Mr.  Storrs  and  Mr.  Perkins  and  Mr. 
MeClellan  entered  into  a  conversation  and  then  adjournment  was 
taken  shortly  after  by  Commissioner  Caxr. 

Q.  And  lasted  till  three  o'clock  ?    A.  Yes. 

Q.  At  which  time  the  line  of  enquiry  changed  ?    A.  Yes. 

Mr.  Smith. —  I  would  ask  that  the  proceeding  be  regularly 
held,  and  adjourned  to  the  city  of  New  York;  and  it  is  just 
possible  that  there  may  be  a  continued  hearing  here. 

Mr.  Thompson. —  I  understand  there  is  to  be  a  hearing  on 
the  application  for  rehearing  in  this  case  at  Albany,  on  next 
Tuesday. 

Our  only  authority  will  be,  of  course,  to  criticise  the  Public 
Service  Commission.  There  ought  to  be  a  law  of  some  kind  for 
the  guidance  of  these  Public  Service  Commissions  for  the  valua- 
tions of  properties  and  how  to  get  at  it.  The  question  of  valua- 
tion and  question  of  capitalization  apply  pretty  directly  as  to 
question  of  rates.  It  would  be  better  for  stockholders  and  better 
for  everybody  else  to  have  some  fixed  rule.  People  generally 
don't  criticise  very  much  if  they  are  not  discriminated  against ; 
any  man  is  willing  to  pay  a  dollar  if  his  neighbor  pays  a  dollar. 
People  are  perfectly  willing  to  have  these  companies  managed 
by  private  capital ;  and  they  are  perfectly  willing  that  private 
corporations  should  live  and  should  make  good  profit.  It  is  the 
discrimination  that  bothers  and  makes  trouble.  So  far  as  the 
Public  Service  Commission  is  concerned,  I  don't  care  to  make 
any  criticism  until  the  case  is  finally  disposed  of,  and  if  they 
grant  a  rehearing  it  would  not  be  finally  disposed  of  for  some 
time ;  so  we  will  withhold  any  criticism.  One  other  thing  occur.--,  to 
me;  Mr.  Richmond  was  subjected  to  considerable  of  an  examina- 
tion, and  I  think  it  would  be  rather  a  pity  for  Mr.  Richmond 
to  for  one  moment  think  that  he  was  singled  out  as  the  worst  one 
interested  in  the  Niagara,  Lockport  &  Ontario  Power  Company. 

Mr.  Smith. — ■  Indeed,  almost  the  contrary. 

Mr.  Thompson. —  I  make  the  statement  because  I  have  not 
seen  him  personally,  and,  as  he  is  a  fairly  modest  man,  and  fairly 
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retiring  in  disposition,  he  might  feel  he  had  been  subjected  to 
severe  criticism.  We  knew  he  had  as  little  to  say  as  anyone 
mixed  up  with  it.  If  he  has  committed  an  error,  it  has  been 
largely  one  of  being  brought  into  it  by  someone  else.  I  remember 
Judge  Hickey  was  one  of  the  stockholders  but  he  continued  all 
of  the  time  so  he  didn't  get  anything.  But  I  don't  want  Mr. 
Richmond  to  think  he  was  singled  out  for  undue  criticism  because 
I  think  what  he  said  about  his  $1,500'  is  about  all  he  got.  I 
believe  him.  That  condition  is  one  that  perhaps  the  corporation 
counsel  ought  to  look  into.    But  it  may  even  be  too  late  now. 

Another  thing.  Mr.  John  E.  Pound  Was  mentioned  too.  I 
want  it  borne  in  mind  that  John  E.  Pound  was  dead  before  this 
matter  was  brought  up  at  all.  Mr.  John  E.  Pound  and  Mr. 
C.  J.  Ferrin  opposed  personal  consideration  in  that  matter  while 
Mr.  Pound  was  alive,  and  after  Mr.  Pound  died'  Mr.  Perrin 
resigned  and  appointed  Judge  Hickey  in  his  place.  The  judge 
went  in  and  continued. 

I  don't  know  as  anything  else  occurs  to  me.  We  didn't  mean 
to  hurt  anybody's  feelings.  We  felt  the  public  ought  to  be  repre- 
sented, and  public  officers  ought  to  continue  for  the  public  as  if 
we  were  retained  by  private  clients.  We  feel  that  we  represent 
the  public  and  that  we  should  give  just  as  hearty  service  to  the 
public  as  we  would  to  private  persons.  So  far  as  senators  are 
concerned,  the  public  does  not  give  very  large  retainers,  but  we 
took  it  and  we  have  got  to  work  it  out.  W'e  don't  want  to  affect 
anybody  personally  or  anybody's  reputation.  If  anyone  had  any 
unpleasant  experience,  it  was  because  the  interests  of  the  public 
demanded'  it. 

If  no  one  has  anything  to  bring  before  the  Committee,  we  will 
suspend  for  to-night,  to  continue  at  507  Municipal  Building,  Xew 
York  City,  on  Monday  morning  next,  at  11  o'clock. 
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REPORT  FOR  YEAR  ENDHSTG  DECEMBER  31,  1912. 
Estimated  Values  for  Purposes  of  Taixation. 
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JUNE  19,  1916 

Meeting  was  called  to  order  at  11  o'clock^  Senator  Thompson 
presiding. 

William  A.  Peendeegast,  having  been  previously  sworn, 
was  called  as  a  witness  and  testified  as  follows: 

By  Mr.  Moss : 

Q.  How  long  have  you  been  comptroller  ?  A.  I  have  been 
comptroller  since  the  1st  of  January,  1910. 

Q.  Were  you  interested  in  the  subject  of  subways,  rapid 
transit,  and  so  on  before  that  ?    A.  A  citizen's  interest. 

Q.  Just  a  citizen's  interest.  'Not  a  member  of  any  organization 
or  committee  that  investigated  or  looked  into  the  matter  of  rapid 
transit,  were  you  ?  A.  I  was  a  member  of  the  South  Brooklyn 
board  of  trade  and  the  Brooklyn  Savings  and  Loan,  and  I  believe 
those  organizations  both  took  an  interest  in  the  subject. 

Q.  Did  you  take  any  special  interest  at  that  time  ?    A.  IsTo. 

Q.  So  that  your  interest  in  the  subway  was  of A.  Well, 

I  might  —  I  want  to  qualify  that.  While  I  was  registrar  of 
Kings  county,  I  remember  making  an  address,  I  think,  once,  on 
the  Fourth  avenue  subway. 

Q.  Yes.  And  your  active  interest  in  subway  matters  began 
with  the  campaign  of  j  909,  didn't  it  ?    A.  Yes. 

Q.  And  did  you  make  the  subway  question  a  point  in  your 
campaign  speeches  ?  A.  I  think  it  was  made  a  point  in  my 
speeches,  and  in  the  speeches  of  all  the  candidates. 

Q.  And  you  took  it  on  the  platform  of  the  Republican  party, 
didn't  you?     A.  I  did. 

Now,  Mr.  Chairman,  since  we  have  reached  the  stage  I  would 
like  to  say  that  I  have  prepared  a  statement  covering  my  associa- 
tion with  this,  from  the  time  I  took  office,  or  from  the  election  of 
19'0i9.  I'd  like  to  make  the  statement  and  then  submit  to  such 
examination  as  your  counsel  or  yourself  desires  to  make. 

■Senator  Thompson. —  You  are  entitled  to  make  the  statement. 

A.  You  will  then  have  a  chance  not  only  to  ask  me  such  ques- 
tions as  you  want  to  ask  in  general  or  such  questions  as  you  might 
base  upon  the  contents  of  this  statement. 
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Senator  Thompson. — •  Did  you  want  to  read  this  ? 

A.  I  do.    I  prefer  to  read  it. 

Witness  reads  statement  which  is  entitled,  "  Statement 
of  William  A.  Prendergast,  Comptroller,  for  the  Legislative 
Investigating  Committee  in  regard  to  the  negotiations  leading  up 
to  the  signing  of  the  Kapid  Transit  Contracts  Nos.  3  and  4,  by 
the  Board  of  Estimate  and  Apportionment.  New  York,  June  19, 
1916,"  which  is  as  follows: 

"  It  is  my  desire  to  submit  to  your  committefi  a  complete  state- 
ment of  my  relation  to  the  subway  question  from  the  time  of  my 
first  election  as  Comptroller  of  the  City  of  New  York  in  1909, 
to  and  including  the  period  of  the  approval  by  the  Board  of  Esti- 
mate and  Apportionment  of  the  contracts  for  the  dual  subway 
system. 

It  is  not  possible  for  one  to  form  an  intelligent  and  impartial 
opinion  of  the  subway  contracts  unless  there  is  presented  a  com- 
plete history  of  the  treatment  of  this  matter  from  the  election  of 
1909.  Such  a  history  will  clearly  prove  that  the  final  arrange- 
ments which  were  made  with  the  transit  companies  were  really 
an  evolution  of  a  number  of  different  propositions,  suggestions 
and  plans  developed  from  time  to  time.  To  express  it  in  another 
way,  the  city  oificials  who  went  into  office  on  January  1,  1910, 
did  not  have  before  them,  as  far  as  the  transit  question  is  con- 
cerned, one  and  only  one  concrete  proposition.  Although  it  might 
have  been  the  belief  of  some  that  there  was  such  a  proposition, 
the  actual  handling  of  the  subject  developed  the  fact  that  the 
minds  of  all  the  city  officials  did  not  meet  by  any  means  and  that 
further  there  was  a  very  substantial  division  in  the  public  mind 
regarding  the  most  effective  way  of  solving  the  transit  problem. 

Seven  of  the  eight  members  of  the  Board  of  Estimate  and 
Apportionment,  excluding  Mayor  Gaynor,  who  went  into  office  on 
January  1,  1910,  were  elected  upon  a  platform  which  stated: 

'  All  future  subways  should  be  owned  by  the  city ;  they  should 
be  built  with  the  city's  funds,  eonstraction  by  private  capital 
not  being  permitted  except  when  it  is  positively  demonstrated 
that  the  city  is  financially  unable  to  keep  up  with  the  demands 
for  transit  extension,  and  then  only  on  terms  that  will  preserve 
strict  and  effective  municipal  control.' 
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In  a  report  submitted  to  the  Board  of  Estimate  and  Appor- 
tionment on  January  5,  1911,  signed  by  Mayor  Mitchel  and 
me,  we  stated  that  this  (referring  to  the  platform)  absolutely 
committed  the  candidates  to  the  construction  of  a  new  and  phys- 
ically independent  system  of  subways  — ■  physically  independent 
because  strict  and  effective  municipal  control  cannot  be  exer- 
cised over  an  extension  or  section  which  for  its  very  existence  as 
an  operating  entity  depends  upon  a  main  stem  over  which  the 
city  has  not  and  cannot  obtain  control  for  fifty  years. 

This  was  the  interpretation  we  placed  upon  the  platform  to 
which  I  have  referred,  but  it  must  be  understood  that  in  the 
contract  made  with  the  Interborough  Rapid  Transit  C^ompany, 
and  now  known  as  Contract  No.  '3,  provision  has  been  made  for 
a  recapture  of  the  system  or  such  a  part  of  the  system  as  will 
enable  the  city,  if  it  ever  so  desires,  to  possess  itself  of  a  com- 
pletely independent  operable  system.  Consequently  the  issue  of 
monopoly  to  which  Mayor  Mitchel  and  I  referred  in  our  report 
of  January  '5,  1911,  does  not  exist.  This  fact  taken  in  connec- 
tion with  the  further  fact  that  it  was  completely  demonstrated 
that  the  city  could  not  with  its  own  means  ever  create  such  a 
system  as  is  now  in  course  of  construction,  through  the  co-opera- 
tion of  the  two  transit  companies,  effectively  proves  that  the 
pledges  of  our  political  platform  have  been  absolutely  respected. 
Further,  in  the  estimates  of  increased  debt-incurring  power  made 
in  the  report  of  Mr.  Mitchel  and  myself  on  January  5,  1911, 
and  in  the  report  of  the  Transit  Committee  consisting  of  Messrs. 
McAneny,  Miller  and  Cromwell,  of  June,  1911,  which  were  based 
on  figures  furnished  by  the  Department  of  Taxes  and  Assessments, 
it  is  found  that  these  figures  were  not  borne  out  by  the  facts  and 
were  $72,000,000  out  of  the  way  in  the  first  mentioned  report,  and 
$98,000,000  in  the  other. 

At  the  examination  of  Mr.  J.  P.  Morgan  on  Thursday,  June 
15th,  1916,  it  is  reported  that  Mr.  Moss  asked  Mr.  Morgan 
whether  he  did  not  know  that  General  Tracy  in  1909  had  decided 
that  the  city  had  a  borrowing  capacity  of  $100,000,000.  The 
borrowing  capacity  of  the  city,  as  determined  by  General  Tracy, 
was  not  the  question  with  which  the  city  authorities  were  called 
upon  to  deal  in  the  year  1910.     For  instance,  on  December  31, 
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1909',  the  margin  of  debt  incurring  power  was  $58j7'64;207.36, 
and  on  that  date  there  were  outstanding  authorizations  for  general 
municipal  purposes,  including  subways,  of  $72,418,091.02.  In 
addition  to  this  there  were  outstanding  authorizations  of 
$33,0'0i0,000  for  refunding  deficiencies  in  taxes,  or  a  total  of  out- 
standing authorizations  of  $105,418,0'91.02  —  an  excess  of  almost 
$5O,0'0O,0iO0  of  planned  expenditure  over  the  amount  available 
with  which  to  pay  for  it. 

The  problem  was  so  to  adjust  our  finances  as  to  bring  our 
outstanding  authorizations  within  the  margin  of  our  debt- 
incurring  power.  We  succeeded  in  doing  this,  and,  as  the  year 
1910  went  on,  additional  debt-incurring  power  became  available; 
but  a  study  of  the  figures  concerning  our  debt-contracting  power, 
which  have  been  furnished  to  your  committee,  will  prove  that  it 
would  not  have  been  possible  to  have  entered  upon  anything  like 
the  extensive  scheme  of  rapid  transit  development  which  is  now 
nearing  completion  if  all  the  funds  had  to  be  furnished  by  the 
city  itself,  and  at  the  same  time  take  care  of  the  very  great  num- 
ber of  other  much  needed  municipal  improvements.  The  subway 
question  was  regarded  by  the  administration  taking  oifice  in  1910 
as  the  most  important  question  before  it.  At  the  first  meeting 
of  the  Board  that  year  a  resolution  was  offered,  and  later  adopted, 
providing  for  the  appointment  of  a  transit  committee,  to  confer 
with  the  Public  Service  Commission.  This  Committee  consisted 
of  the  Mayor,  the  Comptroller  and  the  President  of  the  Board  of 
Aldermen. 

In  February,  1910,  Chairman  Willcox  of  the  Public  Service 
Commission  entertained  the  members  of  the  board  of  estimate  and 
apportionment  and  the  Public  Service  Commission  at  dinner  at 
his  home.  This  was  the  first  general  conference  or  meeting  upon 
the  transit  question.  The  conference  was  of  a  very  general  char- 
acter, IVCr.  Willcox  outlining  the  situation  as  it  had  developed  up 
to  that  time.  The  subject  to  which  most  discussion  was  given  on 
that  occasion  was  the  idea  of  building  a  good  part  of  a  new  system 
by  assessment  upon  the  property  to  be  benefited.  The  principal 
point  discussed  was  the  possibility  of  disposing  of  the  bonds  it 
would  be  necessary  to  issue  to  finance  this  work.  No  action  of  any 
kind  was  taken  at  this  meeting. 
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rollowing  the  meeting  at  the  home  of  Mr.  Willcox,  Mayor  Gay- 
nor,  Mr.  Mitchel  and  I  attended  several  meetings  at  the  office  of 
the  Public  Service  Commission.  These  meetings  were  concerned 
almost  entirely  with  the  consideration  of  the  construiction  of  the 
tri-borough  or  municipal  route.  At  one  of  these  meetings  repre- 
sentatives of  the  Brooklyn  Rapid  Transit  Company  appeared,  Mr. 
Winter  being  president  at  that  time,  and  discussed  certain  im- 
provements that  the  Brooklyn  road  desired  to  make.  ISTo  conclu- 
sions of  any  character  were  arrived  at.  I  recall  that  the  proposi- 
tions made  by  the  company  at  that  time  did  not  appear  to  be 
acceptable  to  any  of  the  public  officials,  but  the  plans  they  pre- 
sented had  no  relation  whatever  to  subway  construction. 

During  the  months  of  February  and  March,  Mr.  Willcox  told 
me  of  conferences  he  was  holding  with  Mr.  Shonts,  the  purpose 
of  these  conferences  being  to  secure  a  satisfactory  proposition 
from  the  Interborough  Rapid  Transit  Company.  I  understood 
that  these  conferences  were  what  we  call  informal  and  that  no 
definite  plans  had  been  settled  upon.  I  informed  Mr.  Mitchel 
of  these  conferences,  but  they  were  not  discussed  with  the  other 
members  of  the  board  of  estimate  and  apportionment. 

I  also  knew  at  about  this  time  that  officials  of  the  Interborough 
Rapid  Transit  Company  were  discussing  subway  matters  with 
Mayor  Gaynor  and  that  they  had  called  on  him  at  his  office  and 
also  at  his  home  in  St.  James,  Long  Island. 

Sometime  in  the  month  of  March,  1910,  Mr.  Willcox  told  me 
that  negotiations  with  the  Interborough  Rapid  Transit  Company 
had  been  entirely  suspended,  as  Mr.  Shouts  had  informed  him 
that  the  company  would  not  be  prepared  to  carry  out  the  plans  he 
had  been  discussing  with  Chairman  Willcox.  I  did  not  know 
that  even  an  informal  unsigned  proposition " 

Senator  Thompson. —  Informal  ?  What  do  you  mean  by 
informal  ? 

A.  They  had  not  settled  upon  any  definite  plans  and  the  meet- 
ings were  not  formal  meetings  of  the  Public  iService  Commission. 

Senator  Thompson. — All  these  meetings  were  informal? 
A.  Practically,  yes,  up  to  the  time  when  definite  action  was 
taken. 
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Senator  Thompson. — Are  you 


A.  Except  it  was  a  meeting  of  the  committee  appointed  by  the 
board  of  estimate. 

(Resumes  reading  of  statement.) 

"An  informal  unsigned  proposition  had  been  submitted  by  the 
Interborough  Eapid  Transit  Company. 

The  conferences  between  the  transit  committee  of  the  board  of 
estimate  and  apportionment  and  the  Public  Service  Commission 
were  continued,  and  it  was  the  understanding  at  these  conferences 
that  the  city  would  undertake  to  complete  the  tri-borough  route. 

During  the  month  of  June,  1910,  Mayor  Gaynor  suggested  to 
me  that  we  should  give  consideration  to  the  question  of  additions 
to  the  existing  Interborough  system,  as  well  as  to  the  construction 
of  the  tri-borough  route ;  and  about  the  same  time  he  handed  me 
a  copy  of  a  map  indicating  extensions  into  Manhattan  by  the 
Brooklyn  Eapid  Transit  Company  through  the  use  of  the  bridges. 
It  was  my  understanding  from  him  that  there  had  been  conferences 
with  the  Brooklyn  Rapid  Transit  Company  on  his  behalf  carried 
on  by  Mr.  Kingsley  Martin,  commissioner  of  bridges,  and  Chief 
Engineer  Ingersoll  of  that  department.  During  the  month  of  July, 
Mr.  Martin  and  Mr.  Ingersoll  called  on  me  at  Mayor  Gaynor's 
request  and  we  discussed  the  plan  of  subway  extension  by  the  In- 
terborough Company  as  suggested  in  its  letter  to  Mayor  Gaynor 
early  in  that  month,  as  well  as  the  proposed  plans  for  the  Brook- 
lyn Company,  outlined  on  the  map  given  to  me  by  Mayor  Gaynor, 
to  which  I  have  already  referred.  It  was  on  that  occasion  that  I 
said  to  Mr.  Martin,  as  he  has  already  testified,  I  believe,  that  he 
talked  like  an  Interborough  lawyer,  and  I  made  the  remark  to  him 
because  I  felt  he  had  argued  the  Interborough's  case  with  great 
skill.  I  knew  from  what  Mayor  Gaynor  had  told  me  and  also 
from  what  Mr.  Martin  had  explained  that  he  and  Mr.  Ingersoll 
had  been  conferring  with  the  two  companies  at  Mayor  Gaynor's 
suggestion  with  a  view  to  determining  upon  many  facts  relating 
to  the  rapid  transit  question.  The  mayor  was  perfectly  justified 
in  having  his  representatives  undertake  work  of  this  kind,  and 
only  did  what  any  other  mayor  would  have  done  in  preferring  to 
depend  upon  his  personal  representatives  to  get  information,  which 
he  regarded  as  of  a  very  important  character. 
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Early  in  July,  1910,  Mr.  Shonts,  of  the  Interborough  Rapid 
Transit  Company,  submitted  a  proposition  directly  to  the  mayor 
for  the  extension  of  the  Interborough's  routes,  the  construction  of 
these  extensions  to  be  financed  with  city  money.  1  conferred  with 
Chairman  Willcox  regarding  this  proposition  and  believed  them, 
and  so  state  now,  that  it  was  irregular  for  a  proposition  of  this 
kind  to  be  addressed  to  the  mayor  instead  of  to  the  Public  Service 
Commission.  Mr.  Willcox  immediately  wrote  a  pretty  strong  let- 
ter criticising  Mr.  Shonts'  communication,  and  the  offer  was  prac- 
tically withdrawn.  Mayor  Gaynor  always  contended  that  the  prop- 
osition was  submitted  by  Mr.  Shonts  with  a  view  to  making  it  the 
subject  of  pulblic  discussion. 

At  about  this  time  Mayor  Gaynor  wrote  an  article  upon  the 
subway  question  which  appeared  in  the  Outlook  during  the  month 
of  July.  I  knew  of  the  preparation  of  this  article,  as  Mayor 
Gaynor  had  told  me  about  it  some  weeks  before  it  was  published. 
It  was  in  this  article  the  mayor  made  the  remark  that  he  thought 
the  subway  question  should  have  a  chance  to  *  sweat  itself  out.' 

It  was  during  the  month  of  June  of  that  year  after  we  had  held 
our  conferences  with  the  Public  Service  Commission  regarding  the 
tri-borough  route,  that  the  proposed  contracts  for  construction 
were  submitted  on  behalf  of  our  transit  committee  to  a  special  com- 
mittee of  engineers  consisting  of  the  chief  engineer  of  the  board  of 
estimate  and  apportionment,  the  consulting  engineer  of  the  bor- 
ough of  Manhattan,  the  chief  engineer  of  the  office  of  the  com- 
missioners of  accounts  and  the  principal  assistant  engineer  of  the 
department  of  finance.  This  committee  of  engineers  was  in- 
structed to  examine  the  proposed  plans  and  specifications.  From 
the  suggestions  that  had  been  made  to  us  informally  by  different 
engineers,  it  was  our  opinion  that  changes  could  be  made  in  the 
contracts  which  would  decrease  the  proposed  expenditure  some  ten 
millions  of  dollars,  and  the  conclusions  of  the  committee  of  engi- 
neers confirmed  this  opinion. 

It  was  not  until  the  fall  of  1910  that  the  tri-borough  route  con- 
tracts were  ready  for  advertising.  The  Public  Service  Commis- 
sion advertised  contracts  for  the  construction,  equipment  and 
maintenance  of  the  tri-borough  route  by  private  capital,  and  also 
contracts  for  the  construction  of  sections  of  the  route  with  city 
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money.  There  were  no  bids  for  the  construction,  equipment  and 
operation  of  the  route  by  private  capital,  but  a  number  of  bids 
were  submitted  for  the  construction  of  diiferent  sections  with  city 
money.  The  fact  that  capitalists  seemed  to  take  no  interest  in  the 
construction,  operation  and  maintenance  of  the  route  was  disap- 
pointing and  was  so  regarded  by  the  city  officials.  On  November  4, 
1910,  Mr.  Shonts  wrote  to  me  saying  that  he  would  like  to  have  a 
talk  with  me  on  the  subway  question.  I  made  an  appointment 
with  him  and  he  called  a  few  days  later.  We  had  a  general  dis- 
cussion of  the  matter,  but  no  definite  plans  were  mentioned  bj 
Mr.  Shonts. 

On  the  18th  of  November,  .1910,  the  Hudson  and  Manhattan 
Railroad  Company,  by  its  president,  William  G.  McAdoo,  sub- 
mitted to  the  Public  Service  Commission  an  offer  to  equip  and 
operate,  if  constructed,  that  portion  of  the  tri-borough  system 
running  between  ISSth  street  in  the  Bronx  and  Wall  street  in 
Manhattan.  This  offer  proposed  a  change  in  the  tri-borough 
system  by  omitting  the  Canal  street  cross-town  loop,  and  the 
Broadway  leg  of  the  Broadway-Lafayette  avenue  route,  substi- 
tuting therefor  an  under  river  tunnel  running  through  Wall  street 
in  Manhattan  and  Montague  street  in  Brooklyn,  connecting  with 
the  proposed  Lafayette  avenue  subway  in  that  borough,  this  exten- 
sion to  be  continued  out  to  a  point  contemplated  in  the  plans  of 
the  tri-borough  system.  !Mr.  McAdoo's  offer  did  not  cover  the  pro- 
posed extension  of  the  tri-borough  system  in  the  Bronx,  nor  did 
it  embrace  any  plan  for  the  operation  of  the  Fourth  avenue  sub- 
way or  its  extension  of  the  Center  street  loop. 

On  Dtecember  Sd  the  Hudson  &  Manhattan  Railroad  Com- 
pany, through  its  president,  notified  the  Public  Service  Commis- 
sion that  its  offer  would  remain  open  until  December  15,  1910, 
only,  and  that  if  no  answer  were  rendered  thereon  by  that  time 
it  would  be  withdrawn  by  the  company.  The  Public  Service 
Commission  having  failed  to  act  upon  the  Hudson  &  Manhattan 
Railroad  Company's  proposition  by  December  ISth,  that  com- 
pany thereupon  withdrew  its  offer.  It  will  be  observed  that  Mr. 
McAdoo's  offer  referred  only  to  the  equipment  and  operation  of  a 
route  to  be  constructed  by  the  city,  and  further,  the  routes  named 
by  him  constituted  valuable  lines  running  through  rich  territory. 
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The  offer  did  not  contemplate  operating  any  extensions  or  lines 
which  might  be  regarded  as  being  of  questionable  producing  char- 
acter at  that  time. 

Just  subsequent  to  the  submission  of  ,Mr.  McA.doo's  offer  Mr. 
Willcox  told  me  he  was  again  negotiating  with  the  Interborough 
Eapid  Transit  Company,  and  that  he  believed  that  a  definite 
offer  would  be  made  by  them.  This  offer  was  submitted  under 
date  of  December  i5,  1910.  The  company  proposed  to  build  and 
equip  certain  lines  and  to  pay  toward  the  cost  of  the  work  the 
sum  of  seventy-five  millions  of  dollars,  this  including  construction 
and  equipment,  the  city  to  pay  toward  the  cost  of  construction  the 
sum  of  fifty-three  millions  of  dollars.  This  offer  was  submitted 
by  the  Public  Service  Commission  to  the  board  of  estimate  and 
apportionment,  and  by  that  board  referred  to  the  transit  commit- 
tee. Mr.  Mitchel  and  I  conferred  with  Mayor  Gaynor,  and  it 
was  understood  that  Mr.  Mitchel  would  prepare  the  draft  of  a 
report,  which  he  did.  Mr.  Mitchel  and  I  conferred  regarding  this 
draft,  and  when  it  was  in  a  completed  form  we  submitted  the 
main  points  to  Mayor  Gaynor.  The  mayor  did  not  agree  with 
the  position  we  had  taken,  and  I  recall  very  distinctly  that  he 
said  at  the  time  that  he  wished  we  would  prepare  a  report  upon 
which  we  could  all  agree.  Mr.  Mitchel  and  I  concluded  that  this 
was  impossible,  in  view  of  the  mayor's  attitude,  and  we  therefore 
submitted  our  report  as  a  majority  report.  This  report  advised 
the  rejection  of  the  Interborough  offer  and  asked  the  board  of 
estimate  and  apportionment  to  adopt  the  following  resolutions : 

First. —  That  the  available  credit  of  the  city  be  devoted  to  the 
construction  of  an  independent,  municipally  owned  and  controlled 
subway  system,  whose  integrity  as  an  operating  unit  can  be  l-or- 
ever  maintained. 

Second. —  That  the  present  or  future  available  credit  of  the 
city  shall  not  be  lent  in  whole  or  in  part  to  any  existing  corporation 
or  individual  for  the  extension  of  any  existing  system  of  subways 
until  such  independent  system  shall  be  completed  and  in  operation. 

These  resolutions  were  voted  upon  by  the  board  of  estima-te 
and  apportionment  on  January  5,  1911,  and  were  defeated  by 
a  vote  of  ten  to  six,  six  members  voting  against  them  and  two  in 
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favor,  those  voting  in  favor  being  tlie  president  of  the  board  of 
aldermen  and  myself  j  those  opposing  being  the  mayor  and  the 
presidents  of  the  E-oroughs  of  Manhattan,  Brooklyn,  13ronx, 
Queens  and  Richmond. 

At  the  meeting  of  the  board  of  estimate  and  apportionmejit  on 
January  19  th  Mayor  Gaynor  submitted  a  minority  report  in 
which  he  favored  the  acceptance  of  the  Interborough  ott'er. 
Shortly  thereafter  Mr.  Mitchel  and  I  conducted  a  public  discus- 
sion on  the  Interborough  proposition,  speaking  at  meetings  in 
different  parts  of  the  city.  We  found  a  good  many  people  who 
appeared  to  approve  the  ideas  we  had  expressed,  but  the  general 
reception  of  our  report  by  the  press  and  the  business  public  indi- 
cated that,  while  the  Interborough  offer  in  its  exact  terms  might 
not  be  entirely  satisfactory,  still  there  was  a  very  strong  sentiment 
in  favor  of  the  extension  of  the  existing  system.  That  a  large 
majority  of  the  members  of  the  board  of  estimate  and  apportion- 
ment was  not  prepared  to  enter  at  that  time  upon  the  construction 
of  a  system  built  entirely  by  city  money  is  proved  by  the  vote 
of  the  board  to  which  I  have  already  called  attention. 

On  January  19th,  a  resolution  offiered  by  President  McAneny 
was  adopted,  authorizing  the  appointment  by  the  mayor  of  a  con- 
ference committee,  with  power  to  confer  with  the  Public  .Service 
Commission  '  upon  the  pending  proposition  of  the  Interborough 
Eapid  Transit  Company  or  upon  any  proposed  modification 
thereof  or  upon  any  alternative  plan  the  Public  Service  Commis- 
sion may  present  or  that  may  be  presented  to  it.'  The  committee 
appointed  consisted  of  the  presidents  of  the  Borough  of  Manhat- 
tan, Bronx  and  Eichmond. 

At  this  point  may  I  call  attention  to  a  fallacy  existing  in  the 
minds  of  some  people  and  which  I  judge  from  published  reports 
has  been  imbibed  by  this  committee  and  its  counsel.  The  fallacy 
to  which  I  refer  is  that  the  fact  that  certain  members  of  the 
board  of  estimate  and  apportionment  had  at  times  expressed 
vigorous  opposition  to  the  methods  and  plans  of  the  Interborough 
Eapid  Transit  Company  precluded  them  from  ever  voting  to 
approve  any  proposition  made  by  that  company.  It  is  needless 
for  me  to  say  that  such  a  position  assumed  by  a  public  official 
would  mean  a  virtual  betrayal  of  his  trust,  because  he  would 
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thus  prevent  himself  from  ever  voting  for  any  offer  from  the 
Interborough  'Company,  no  matter  how  fair  or  valuable  to  the 
city  such  an  offer  might  be.  I  now  wish  to  show  that  it  was  never 
a  fixed  intention  to  forever  ostracize  the  Interborough  Rapid 
Transit 'Company,  by  calling  attention  to  the  resolution  approved 
by  the  board  of  estimate  and  apportionment  on  January  19th, 
in  which  its  conference  committee  was  authorized  '  to  confer 
with  the  Public  Service  Commission  upon  pending  proposition 
of  the  Interborough  Rapid  Transit  Company  (that  of  December 
6,  19il0),  or  upon  any  proposed  modification  thereof,  or  upon 
any  plan  the  Public  Service  Commission  may  present  or  that  may 
be. presented  to  it.'  This  resolution  was  adopted  by  the  unanimous 
vote  of  the  board  of  estimate  and  apportionment,  Mr.  Mitchel 
and  I  both  voting  for  it.  Surely,  if  it  was  my  idea  never  to  vote 
for  a  proposition  from  the  Interborough  'Company,  I  would  not 
have  voted  to  authorize  a  committee  of  the  board  to  enter  into 
negotiations  bearing  upon  a  pending  offer  of  the  company  or 
modifications  of  it.  That  it  was  apparently  (and  I  say  surely 
in  my  own  case)  not  the  intention  of  Mr.  Mitchel  and  myself  to 
disqualify  the  Interborough  from  ever  making  another  contract 
with  the  city  is  shown  by  correspondence  between  us  and  Mr. 
McAneny  under  date  of  Pebruary  4,  1911,  addressed  to  Mr. 
McAneny  as  chairman  of  the  conference  committee.  With  this 
letter  we  submitted  a  communication  we  had  sent  to  Mr.  A^'illcox 
as  chairman  of  the  Public  Service  Commission,  in  which  we 
called  attention  to  what  appeared  to  be  .an  over  estimate  of  the 
cost  of  constructing  the  system  as  outlined  in  the  Interborough's 
offer  of  December  5,  1910;  in  concluding  our  letter  to  Mr.  Mc- 
Aneny, we  said : 

'  In  order  that  there  may  be  no  question  regarding  the  record, 
we  also  again  take  the  liberty  of  impressing  upon  you  the  fact 
that  in  any  negotiations  which  your  committee  may  enter  upon 
with  the  Interborough,  we  regard  the  two  questions  of  the  con- 
struction of  a  route  which  can  be  physically  severed  and  inde- 
pendently operated  at  the  end  of  a  ten-year  period,  and  also  a 
general  distribution  of  profits  over  the  entire  system  consisting  of 
the  present  subway  and  such  extensions  as  might  be  built,  as  being 
conditions  precedent  to  any  arrangement  made  with  the 
Interborough.' 
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I  call  your  attention  to  the  fact  that  both  of  these  conditions 
are  complied  with  in  the  dual  subway  contract. 

Negotiations  between  the  transit  committee  of  the  board  of 
estimate  and  apportionment  and  the  Public  Service  Commission 
and  the  Interborough  were  undertaken  immediately.  During  the 
month  of  March,  1911,  the  Brooklyn  Kapid  Transit  Company 
presented  to  the  city  a  proposition  for  the  building  of  additional 
lines  and  the  merging  of  some  of  its  present  system.  The  plan 
of  the  Brooklyn  Rapid  Transit  Company  was  then  taken  up  by 
the  conferees,  and  this  was  the  beginning  of  the  development  of 
the  dual  subway  system. 

lOn  June  13,  1911,  the  transit  committee  submitted  to  the 
board  of  estimate  and  apportionment  a  joint  report  from  itself 
and  the  Public  Service  Commission.  This  report  dealt  thor- 
oughly with  all  phases  of  the  subway  problem.  It  laid  out  the 
routes  for  the  Interborough  and  the  Brooklyn  companies,  and 
also  stated  the  terms  upon  which  those  routes  should  be  operated. 
This  report  was  acted  upon  by  the  board  on  June  21,  1911.  The 
report  was  adopted  by  an  unanimous  vote,  it  being  decided  that 
the  new  system  should  be  offered  to  the  two  companies,  'again 
proving  conclusively  that  none  of  the  members  of  the  board  of 
estimate  and  apportionment  was  unwilling  to  make  a  new  contract 
with  the  Interborough  Company,  provided  that  contract  contained 
satisfactory  terms.  The  report  provided  that  in  the  event  of  the 
Interborough  declining  to  accept  the  city's  proposition  and  the 
Brooklyn  Bapid  Transit  Company's  agreeing  to  do  so,  the  lines 
declined  by  the  Interborough  should  be  offered  to  the  Brooklyn 
Company  and  vice  versa ;  that  if  both  companies  declined  to  take 
over  the  systems  as  laid  out,  the  city  should  proceed  at  once  with 
the  construction  of  the  so-called  tri-borough  route,  and  that  the 
Public  iService  Commission  should  proceed  to  advertise  for  bids 
for  the  equipment  and  operation,  or  for  the  partial  construction, 
as  well  as  the  equipment  and  operation  of  the  tri-borough  route, 
with  the  idea  of  securing  an  independent  operator  for  such  route. 
Further,  that  the  franchises  sought  by  the  Interborough  and  the 
Manhattan  Railway  Company  for  the  third  tracking  and  exten- 
sion of  their  elevated  lines  in  Manhattan  and  the  Bronx  be 
granted,  permitting  that  work  to  proceed  immediately. 
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At  a  meeting  of  the  board  of  estimate  and  apportionment,  on 
June  29,  1911,  there  was  submitted,  with  some  modifications,  the 
acceptance  of  the  Brooklyn  Rapid  Transit  Company  of  the  propo- 
sition that  had  been  made  to  it  for  the  construction  and  operation 
of  certain  routes.  These  modifications  were  in  great  part  accepted 
by  the  transit  committee.  The  Interborough  declined  to  accept 
the  city's  proposition  and  withdrew  its  offer  of  1910  and  subse- 
quent offers. 

The  matter  rested  in  this  shape  for  a  few  days.  At  this  time 
Mr.  Edward  M.  Grout  appeared  as  counsel  for  the  Interborough 
Company.  I  was  attending  the  funeral  of  a  prominent  Brooklyn 
citizen  with  Mayor  Gaynor,  and  on  our  way  back  to  Manhattan 
Mayor  Gaynor  invited  Mr.  Grout  to  accompany  us.  Mr.  Grout 
and  I  discussed  the  transit  situation.  I  told  him  that  I  thought 
it  was  most  desirable  that  the  dual  system  be  established,  as  I 
believed  it  was  the  best  suggestion  that  had  ever  been  oifered  to 
the  city  for  transit  extension;  and  I  also  expressed  the  belief 
that  after  spending  months  in  negotiating,  as  the  Interborough 
had  with  Mr.  McAneny's  committee  and  the  Public  Service  Com- 
mission, it  ought  to  be  possible  for  the  city  and  and  the  company 
to  arrive  at  satisfactory  terms.  Mr.  Grout  suggested  that  he  and 
his  principals  would  be  very  glad  to  discuss  the  matter  with  me. 
I  told  him  that  I  preferred  not  to  do  so,  as  I  thought  that  if  nego- 
tiations were  to  be  reopened  it  should  be  with  the  transit  commit- 
tee of  which  Mr.  McAneny  was  chairman,  with  whom  I  advised 
him  to  consult.  There  were  some  conferences  held  by  the  board 
of  estimate  upon  the  subject,  and  in  these  I  took  part.  By  Mon- 
day, July  17th,  the  negotiations  had  proceeded  to  the  stage  when 
it  was  necessary  for  the  board  of  estimate  to  consider  the  question 
informally.  A  meeting  was  held  on  that  date  at  the  mayor's  ofiiee. 
The  mayor  attended  for  ouly  a  short  time  and  appeared  to  take 
an  unfriendly  view  of  the  suggestions  made  for  the  settlement  of 
the  differences  between  the  city  and  the  company.  I  recall  that 
on  the  occasion  of  my  talk  with  Mr.  Grout,  Mayor  Gaynor  took 
little  or  no  part  in  the  conversation  and  expressed  no  opinions. 

It  was  proposed  that  the  city  should  allow  the  Interborough 
Company  9  per  cent,  this  being  apportioned  as  5  per  cent  interest 
and  1  per  cent  sinking  fund  upon  the  capital  contributed  by  the 
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company  to  proposed  and  existing  subways,  and  3  per  cent  as 
compensation  to  the  company  for  the  pooling  of  the  receipts  of 
the  existing  subways  with  those  of  the  new  subways,  levelling  the 
leases  of  the  existing  subway  and  exchange  of  the  legs,  and  for 
services  in  connection  Avith  the  operation  of  the  property.  The 
discussion  was  principally  upon  the  advisability  or  propriety  of 
this  rate.  Some  members  of  the  board  were  inclined  to  accept  It. 
After  the  meeting  was  over,  late  in  the  afternoon,  Mr.  Mitchel, 
Mr.  McAneny  and  I  attended  a  conference  at  the  Metropolitan 
Club.  There  were  present,  I  think,  Mr.  Seth  Low,  Mr.  Davison, 
of  J.  P.  Morgan  &  Co.,  ilr.  Shonts  and  Mr.  'Grout.  There  may 
have  been  others,  but  I  do  not  recall.  The  company  and  its  friends 
stood  out  stoutly  for  the  allowance  of  &  per  cent.  To  this  Mr. 
Mitchel  would  not  agree.  After  a  prolonged  discussion,  Mr. 
McAneny  and  I  agreed  to  stand  for  the  9  per  cent.  Mr.  Mitchel 
refused  to  do  so.  The  meeting  then  adjourned,  and  I  went  to  Mr. 
Mitchel's  house  for  dinner,  where  I  afterward  met  Commissioner 
Maltbie  of  the  Public  Service  Commission,  who  expressed  his 
disapproval  of  the  allowance  of  9  per  cent.  After  this  couversa- 
tion  it  seemed  to  be  assumed  that  the  offer  made  by  the  Iiiterbor- 
ough  Cbmpany  would  receive  the  approval  of  the  board  of  esti- 
mate, and  consequently  the  company  put  its  offer  into  definite 
shape  and  submiitted  it  under  date  of  July  1'9,  1911.  The  meeting 
of  the  board  to  taken  action  upon  the  question  was  scheduled  for 
Thursday,  July  20th. 

I  want  to  say  that  upon  all  phases'  of  the  subway  matter,  there 
was  the  widest  publicity,  and  no  one  could  claim  unless  he  did 
not  read  the  newspapers,  that  ha  was  not  kept  well  informed 
regarding  the  main  points  of  the  entire  subway  discussion. 

On  Tuesday  of  that  week,  Mr.  Bradford  Merrill  of  the  New 
York  American  called  to  see  me.  He  siaid  he  came  for  the  pur- 
pose of  learning  what,  if  anything,  had  been  done  in  the  subway 
matter  as  he  was  anxious  to  send  word  to  Mr.  Hearst  who  was  in 
Europe.  I  told  him  exactly  what  the  situation  was,  and  that  in 
all  probability  the  offer  made  by  the  Interborough  would  be 
accepted.  I  remember  that  Mr.  Clarence  J.  Shearn,  now  a  judge 
of  the  Supreme  Court,  called  upon  me  the  same  day  and  urged 
me  very  strongly  not  to  vote  for  the  approval  of  the  contract  on 
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tke  basis  proposed,  as  he  did  not  believe  it  to  be  in  the  public 
interests.  A  number  of  people  came  to  see  me  about  tbe  matter, 
some  very  much  in  favor  of  the  plan  and  'others  opposed  to  it. 

On  Wednesday,  the  19'th,  I  had  luncheon  with  Mr.  McAneny 
and  Mr.  Willcox  and  expressed  to  them  at  that  time  my  doubt 
as  to  the  advisability  of  going  ahead  &n  the  basis  to  which  I 
agreed. 

I  now  wish  to  describe  an  incident  in  connection  with  this 
matter,  and  to  which  I  make  reference  only  because  it  has  been 
mentioned  by  the  counsel  of  this  Committee.  While  at  dinner 
at  my  home  on  the  evening  of  July  19  th,  Mr.  John  H.  Weier, 
at  that  time  a  reporter  on  the  New  York  American,  and  now 
commissioner  of  parks  in  the  Borough  of  Queens,  telephoned  to 
me.  He  said  that  he  had  been  asked  by  the  editor-in-chief  of  his 
paper  to  see  if  I  would  not  arrange  to  meet  Mr.  Merrill  that  even- 
ing regarding  the  subway  question,  which  was  to  be  decided  the 
following  morning.  I  told  him^  that  I  would  be  very  glad  to  do 
so.  He  said  that  he  did  not  know  exactly  where  it  was  proposed 
such  a  meeting  should  take  place,  and  if  on  my  way  over  I  would 
stop  at  the  City  Hall,  he  would  meet  me  and  know  at  that  time 
exactly  where  a  conference  could  be  arranged.  Mr.  Weier  met 
me  and  said  that  although  Mr.  Merrill  had  intended  to  ask  me  to 
meet  him  uptown,  he  had  not  received  word  in  time  and  had 
left  for  the  American  office.  Mr.  Weier  therefore  wanted  to 
know  if  I  would  go  to  the  American  office  and  meet  Mr.  Merrill. 
I  said  I  had  not  the  slightest  objection,  as  I  had  frequently  gone 
to  newspaper  offi'cea  to  discuss  public  matters.  I  went  to  the 
office  of  the  ifTew  York  American  about  8.30  p.  m.,  and  there  met 
Mr.  Merrill  and  Mr.  Clarence  J.  Shearn.  We  had  a  long  and 
earnest  talk  regarding  the  advisability  of  letting  the  Tnterborough 
Company  have  a  contract  with  the  city  upon  the  basis  that  had 
been  outlined,  the  one  point  to  which  objection  was  made  being 
the  9  per  cent  allowance.  While  our  conference  was  going  on, 
Mr.  Weier  came  to  the  door  and  handed  me  a  copy  of  a  statement 
that  had  just  been  isstied  by  Mayor  Gaynor,  in  which  the  mayor 
denounced  the  last  proposition  of  the  Tnterborough  Company,  and 
stated  that  he  would  not  support  it.  It  was  after  I  had  read  this 
statement  of  Mayor  Gaynor  that  I  prepared  a  statement  which 
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appeared  in  the  New  York  American  the  following  morning,  in 
which  I  also  said  that  I  would  vote  against  the  Interborough 
offer.  Later  that  evening  I  telephoned  to  Mr.  McAneny  and  told 
him  that  I  had  made  up  my  mind  not  to  support  the  Interborough 
proposition. 

I  met  Mr.  McAneny  at  the  City  Hall  before  our  meeting  Thurs- 
day morning,  .July  20th,  and  we  than  agreed  that  when  the 
Interborough  offer  was  defeated,  Mr.  McAneny  would  offer  a  reso- 
lution providing  that  the  lines  which  had  been  assigned  to  the 
Interborough  Company  and  which  could  be  operable  by  the 
Brooklyn  Rapid  Transit  Company,  be  awarded  to  the  latter,  and 
that  the  Public  Service  Commission  be  instructed  to  draft  a  form 
of  contract  accordingly.  This  resolution  was  put  to  a  vote  and 
received  eleven  votes ;  those  in  favor  being  the  comptroller,  presi- 
dent of  the  board  of  aldermen,  and  the  presidents  of  the  Boroughs 
of  Manhattan,  B'rooklyn  and  Richmond ;  those  voting  in  the  nega- 
tive were  the  mayor  and  the  presidents  of  the  Boroughs  of  Bronx 
and  Queens.  A  resolution  when  being  voted  on  for  the  first  time 
requires  twelve  votes  for  its  passage.  The  board  adjourned  until 
the  following  morning,  Friday,  July  21st,  and  on  that  date  the 
resolution  was  unanimously  adopted.  Mayor  Gaynor  being  absent 
and  Mr.  Mitchel  sitting  in  his  place. 

On  the  same  day,  Friday,  at  about  7  p.  m.,  I  was  asked  to  go 
to  the  Public  Service  Commission's  oiSce  to  certify  contracts  for 
sections  of  the  Lexington  avenue  route.  I  certified  four  contracts 
in  favor  of  the  Bradley  Contracting  'Company,  amounting  to  some 
fourteen  millions  of  dollars.  It  was  intimated  to  me  that  a  legal 
action  might  be  started  to  prevent  the  carrying  out  of  the  arrange- 
ment that  had  been  decided  on  that  day  by  the  board  of  estimate 
and  apportionment,  and  that  consequently  it  would  be  well  to  have 
the  contracts  certified. 

After  the  action  of  July  21,  l&ll,  there  were  no  important 
developments  regarding  the  dual  subway  system  until  toward  the 
latter  part  of  Obtober.  At  that  time  President  Rea  of  the  Pennsyl- 
vania Railroad  'Company  addressed  a  letter  to  Mr.  Mitchel,  in 
which  he  called  attention  to  what  he  believed  to  be  the  very  unsat- 
isfactory and  unsettled  condition  of  the  transit  problem  in  the 
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city  of  New  York.    iFor  the  purposes  of  the  record  I  quote  that 
letter  in  full: 

'  October  27,  1911. 

Hon.  John  Purroy  Mitchel,  President,  Board  of  Aldermen, 
City  Hall,  New  York  City: 

My  Dear  Mr.  Mitchel : 

Upon  the  suggestion  of  our  counsel,  Hon.  Morgan  J. 
O'Brien,  that  you  desired  to  know  the  subway  needs  of  our 
company  in  the  city  of  New  York,  I  take  pleasure  in  furnish- 
ing you  the  information. 

With  your  intimate  knowledge  of  the  situation,  it  is 
scarcely  necessary  for  me  to  refer  to  the  fact  that  in  locating 
our  railroad  in  and  through  the  city  of  New  York  it  was 
done  at  considerable  additional  expense  in  such  a  manner 
as  not  to  interfere  with  any  present  or  future  lines  of  rapid 
transit;  and  that  the  rights  we  obtained  from  the  city  were 
based  upon  very  heavy  franchise  payments.  Nor  need  I  tell 
you  that  in  locating  our  station  at  Seventh  avenue  instead  of 
■fronting  on  Broadway,  as  we  might  readily  have  done,  we 
considered  not  only  the  future  but  present  traffic  density  .and 
the  relatively  small  highway  space  to  accommodate  it  at 
Broadway  and  Herald  square,  and  we  relied  fully  upon  our 
understanding  with  the  Rapid  Transit  Commission  as  to  a 
Seventh  or  an  Eighth  avenue  subway. 

Our  location  on  Seventh  avenue  and  the  purchase  of  our 
property,  including  the  bed  of  Thirty-second  street  from  the 
city,  was,  therefore,  effected  with  the  view  of  assisting  in  the 
rapid  transit  problems  of  Greater  New  York,  as  well  as  of 
providing  for  that  large  body  of  traffic  from  all  parts  of  the 
country  to  and  from  that  city.  ^Further,  we  built  four  tun- 
nels between  the  station  and  Long  Island  for  the  accommoda- 
tion especially  of  Greater  New  York  and  Long  Island  outside 
of  the  prohibited  five-mile  limits  as  against  two  tunnels  lead- 
ing to  New  Jersey,  and  by  far  the  greater  part  of  the  expendi- 
ture of  our  company  and  the  Long  Island  Railroad  Company 
was  made  within  the  limits  of  that  city. 
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We  have  no  desire  to  refer  to  the  past  subway  history, 
but  rather  to  address  ourselves  to  what  we  believe  is  upper- 
most iu  your  mind  —  that  in  some  way  reasonable  subway 
accommodations  shall  be  included  in  your  present  subway 
program  to  provide  for  the  citizens  and  travelers  to  and  from 
the  Pennsylvania  station. and  for  the  West  Side  of  the  city 
and  upper  East  Side,  which  the  citizens,  taxpayers  and  trans- 
portation companies  have  in  fairness  a  right  to  expect  and 
in  that  way  past  neglect  shall  be  remedied. 

The  wants  of  the  Pennsylvania  Railroad  and  of  the  West 
Side  of  the  city,  and  of  the  upper  East  Side  can  best  be 
met  and  indeed  can  only  properly  be  met,  by  extensions  of 
the  present  city  subway  which  is  operated  by  the  Inter- 
borough  Company,  making  what  is"  known  as  "  H "  system, 
or  by  an  independent  rout,  asi  recommended  by  the  chamber 
of  commerce  and  known  as'  the  "  scissors  "  route^  which  is 
practically  the  same  as  the  "  H  "  route  but  is  kept  inde- 
pendent, and,  of  course,  if  not  operated  as  part  of  the 
present  city  subway,  would  require  an  additional  fare. 

You  may  well  ask  how  this-  can  be  brought  about  in  view 
of  what  has  occurred  in  the  subway  situation.  It  can  only 
be  accomplished  by  broad-minded  men  with  the  ability  to 
forget  la  great  deal,  so  that,  by  their  zeal  for  its  welfare, 
the  city  may  finally  and  permanently  benefit. 

Do  you  not  think  that  the  only  way  it  can  be  accomplished 
is  to  revive  the  proposition  of  July  last,  under  which  both 
of  the  rapid  transit  companies  were  factors  in  the  situation 
in  co-operation  with  the  city?  This  co-operative  plan,  you 
will  remember,  made  the  Brooklyn  Rapid  Transit  Company 
the  dominant  subway  operator  in  the  Brooklyn  section,  but 
also  awarded  it  the  Broadway -Fifty-ninth  street  line  as  a 
distributing  and  receiving  through  route  in  Manhattan;  and 
the  Interborough  Rapid  Transit  Company,  the  operator  of 
the  present  city  subway,  was  continued  the  dominant  subway 
operator  in  the  Manhattan  and  Bronx  sections,  with  an 
entrance  for  its  new  lines  into  Brooklyn  to  properly  serve  the 
community,  and  by  the  inclusion  in  its  system  of  the  Lex- 
ington avenue  and  Seventh  avenue  links,  made  the  city  the 
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real  dominating  factor  by  providing  two  straight-away 
Manhattan  subways  from  Brooklyn  to  the  Bronx  and  ex- 
tending into  Queens  for  a  single  fare.  It  also,  as  you  know, 
required  the  Interborough  Company  to  provide  $75,000,000 
of  new  capital,  which,  in  view  of  the  city's  requirements,  I 
regard  as  a  very  important  factor ;  leveling  of  the  leases  and 
the  control  of  the  Steinway  tunnel  to  Queens  at  very  low 
cost  compared  with  a  new  tunnel;  equal  participation  in 
profits  and  other  very  strong  concessions,  no  doubt  obtained 
after  laborious  good  wor'k  on  hehalf  of  the  board  of  estimate 
and  apportionment  and;  the  Public  Service  Commission.  I 
question  •whether  the  city  can  ever  obtain  a  better  bargain. 

Generally  speaking,  I  ami  not  yet  particularly  attracted 
to  the  extensive  use  of  the  city's  money  and  the  co-operation 
plan,  but  if  for  the  benefit  of  the  citizens,  socially  and  com- 
mercially, both  companies  are  allowed  to  enter  each  other's 
territory,  .and  especially  as  the  Brooklyn  Rapid  Transit 
Company  is  to  obtain  the  best  line  and  the  most  profitable 
traffic,  then  the  co-operative  system  submitted  by  the  B.  E..  T. 
Co.  and  the  Interborough  Company  was  apparently  the  only 
course  that  could  be  pursued,  and  its  advantages  to  the  city, 
won  after  such  great  labor,  should  not  be  lost. 

We  have  been  appealed  to  by  associations  and  large  bodies 
of  the  citizens  in  the  Bronx,  the  West  Side  of  the  city  and 
in  Queens,  to  protect  our  interests  and  theirs  in  the  Rapid 
Transit  situation,  but  relying  upon  the  city  officials'  prom- 
ises that  we  would  not  finally  be  neglected,  we  preferred  to 
wait  and  aid  in  an  active  constructive  policy.  ISTow,  if  you 
feel  that  the  guarantee  co-operative  plan  of  July  20,  1911, 
will  be  'again  considered  by  the  Public  Service  Commission 
and  board  of  estimate  and  apportionment,  this  large  body 
of  influential  citizens  stands  ready  to  request  that  the  same 
be  reconsidered,  and  shall  be  resubmitted  by  the  Inter- 
borough Company  for  that  purpose.  A  willingness  to  do  so 
will  be  greatly  appreciated  by  the  citizens  and  taxpayers  at 
large,  and  if  for  any  reason  the  Interborough  Rapid  Transit 
Company  declines  to  resubmit  it  and  thereby  blocks  the  plans 
of  the  city  in  getting  its  hold  upon  the  subway  situation,  all 
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criticism  of  the  exclusive  grant  to  the  Brooklyn  Rapid 
Transit  Company  will  be  replaced  by  unanimous  approval. 
Then  we  will  co-operate  in  endeavoring  tO'  work  out  a 
Brooklyn,  Bronx  .and  Queens  subway  system  for  the  lines 
already  agreed  upon  to  meet  that  situation. 

Looking  at  it  from  the  interests  of  the  city,  as  well  as  our 
company,  the  last  is  only  a,  final  resort.  We  do  no't  plead 
the  ease  of  either  Rapid  Transit  Company,  and  have  tried  to 
state  our  views  to  cover  what  we  need  ourselves  and  yet 
agree  upon  a  plan  broad  enough  to  fully  protect  the  city's 
interests.  The  need  for  subways  promptly  built,  the  pro- 
tection of  the  city's  credit,  and  extension  of  its  subway 
ownership  on  the  best  terms',  the  welfare  of  the  wage-earner 
for  the  greatest  travel  for  a  five  cent  fare,  and  a  substantial 
profit  to  the  city  at  the  earliest  date,  all  make  me  feel  that 
the  guarantee  proposition  of  last  summer  ought  to  be  revived 
for  both  companies. 

I  am  not  willing  to  take  any  steps  to  do  it  unless  I  am 
given  some  assurance  that  you  and  your  associates  in  the 
board  of  estimate  and  apportionment  .and  also  the  Public 
Service  Commission,  are  willing  to  entertain  it  if  requested 
to  do  so.  I  feel  sure  we  will  submit  sufficient  justification 
for  its  further  consideration,  and  that  the  results  will  be 
very  satisfactory  to  all  those  who  have  participated. 

Appreciating  your  interest  in  the  matter,   and  trusting 
that  I  may  hear  from  you  very  shortly,  I  am 
Yours  very  truly, 

(Signed)     SAMUEL  RE  A, 

First  Vice-President.' 

I  was  in  Atlantic  City  with  Mr.  Mitchel  when  he  received 
the  letter  and  we  discussed  it  very  briefly.  A  few  days  after- 
ward, to  be  specific,  ]^ovember  1,  1911,  while  in  the  mayor's 
offitee,  Mayor  Gaynor  spoke  to  me  about  the  transit  question  and 
asked  me  if  I  did  not  think  the  whole  matter  had  been  left  in  an 
unsatisfactory  state.  I  told  him  I  did  not  believe  the  action  we 
had  taken  was  satisfactory  to  the  people  of  the  city  generally 
and  that  if  a  proper   arrangement  could  have  been  made  the 
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Interborough  Rapid  Transit  Company  should  have  been  brought 
into  the  new  system.  In  expressing  this  opinion  to  Mayor 
Gaynor  I  was  depending  upon  what  I  believed  to  be  the  best 
public  sentiment. 

The  mayor  spoke  to  me  particularly  of  the  plight  of  the 
Pennsylvania  Railroad  Company  with  its  investment  of  over 
$100,000,000  in  the  city  of  New  York.  I  told  him  that  I  con- 
sidered that  the  Pennsylvania  Eailroad  Company  deserved  a 
good  deal  of  consideration  from  the  city  authorities  and  that 
the  adjustment  we  had  made  of  the  transit  question  left  that 
road  in  a  very  unhappy  condition.  After  further  discussion  of 
the  matter  the  mayor  asked  me  if  I  would  be  willing  to  have 
the  entire  matter  reopened.  I  told  him  I  was  and  that  if  by 
any  possible  means  a  satisfactory  agreement  could  be  arrived  at 
with  the  Interborough  people  I  had  become  convinced  that  it 
would  be  more  satisfactory  to  the  people  of  the  city  as  a  whole 
than  if  we  were  to  leave  the  matter  in  the  shape  that  it  was. 

My  relations  with  the  mayor  for  more  than  a  year  had  been 
very  unpleasant  but  be  said  to  m«  that  morning  that  he  hoped, 
for  the  sake  of  the  city,  that  we  could  work  together  upon  this 
question  and  woi'k  harmoniously.  I  assured  him'  that  I  was  quite 
willing  to  work  harmoniously  on  this  as  well  as  on  every  other 
question. 

I  do  not  know  to  what  extent  my  interview  with  the  mayor 
may  have  had  any  bearing  upon  the  next  development  in  the 
case,  but  I  know  it  was  upon  the  following  Monday,  being  the 
day  before  Election  Day,  that  I  received  from'  President  Eea, 
of  the  Pennsylvania  Eailroad  Company,  an  invitation  to  take 
dinner  with  him  at  the  Century  Club  on  the  following  Thursday 
night  .and  meet  a  number  of  men  who  were  interested  in  the 
transit  question.  The  names  of  those  men  were  given  in  the 
letter.  I  noticed  that  Mr.  Mitchel  was  not  among  tbose  invited 
and  I  immediately  communicated  with  Mr.  County,  Mr.  Pea's 
assistant,  and  told  him  I  considered  the  failure  to  invite  Mr. 
Mitchel  a  serious  omission,  and  that  unless  Mr.  Mitchel  were 
invited  to  attend  the  conference  I  would  not  feel  disposed  to  go 
to  it.  I  had  already  raised  this  point  with  Mr.  McAneny  and  he 
told  me  that  an  invitation  to  Mr.  Mitchel  was  absolutely  neces- 
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sarj  if  he  and  I  were  to  go^  to  the  conference.  Mr.  County  ex- 
plained that  Mr.  Eea  had  not  received  a  reply  from  Mr.  Mitchel 
to  his  letter  of  October  and  asstiiaed  that  Mr.  Mitchel  was  not 
interested  in  the  matter  to  the  extent  of  conferring  with  him. 
This  was  all  straightened  out,-  however,  and  Mr.  Mitchel  was 
promptly  invited  and  was  one  of  those  at  the  conference.  To  the 
best  of  my  recollection  there  were  present  Mayor  Gaynor,  Mr. 
Willcox,  Mr.  McAneny,  Mr.  Mitchel,  Mr.  Rea,  Mr.  Low,  Mr. 
Hepburn,  Mr.  Davidson,  Judge  O'Brien  and  myself. 

The  conference  dealt  generally  with  the  Interborough  situation. 
I  did  not  remain  for  the  entire  evening,  but  learned  a  little  later 
from  Mr.  McAneny  and  Mr.  Mitchel  that  nothing  definite  had 
been  either  suggested  or  arrived  >at,  except  that  it  was  under- 
stood that  all  concerned  would  try  to  come  to  some  satisfactory 
conclusion.  It  became  known  during  the  few  days  following 
this  conference  that  such  a  meeting  had  been  held  and  that  there 
was  a  possibility  of  the  Interborough  Company  being  again 
brought  into  the  transit  arrangements. 

About  this  time  Mr.  McAneny  delivered  an  address  on  transit 
questions  before  the  Brooklyn  Institute  of  Arts  and  Sciences.  I 
was  present  and  was  called  upon  to  speak.  It  was  that  very 
evening  that  a  Brooklyn  paper  had  published  a  rather  sensa- 
tional story  to  the  effect  that  the  Brooklyn  Rapid  Transit  Com- 
pany was  to  be  deprived  of  some  of  the  rights  it  expected  to  get 
under  the  arrangement  of  July  21,  1911.  I  made  a  statement 
to  that  meeting  in  which  I  said  that  negotiations  had  been  re- 
opened with  the  Interborough  Company  and  that  if  a  new 
arrangement  were  made  with  that  company  it  would  mean  that 
the  original  proposition  of  the  dual  subway  system  would  be  car- 
ried out.  President  Williams  of  the  Brooklyn  Rapid  Transit 
Company  was  present  on  that  occasion. 

The  next  important  development  was  a  conference  on  Thurs- 
day, the  16th  of  ISTovember,  at  the  Metropolitan  Club.  Mr. 
Mitchel.  Mr.  McAneny  and  the  representatives  of  the  company 
and  the  railroad  were  present.  The  principal  point  discussed 
was  the  percentage  allowance  which  we  could  make  to  the  Inter- 
borough to  cover  the  cost  of  carrying  its  money  on  old  and  new 
investments,  allowing  to  it  a  reasonable  precentage  of  its  profits 
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upon  the  old  system.  After  much  discussion  Mr.  Mitchiel,  Mr. 
MoAneny  and  I  decided  that  we  would  agree  upon  8%  per  cent. 
The  bankers  and  the  representatives  of  the  railroad  and  Mr.  Rea 
said  that  would  not  be  satisfactory,  and  the  conference  adjourned 
without  any  agreement.  Later  that  evening  Mr.  Mitchel  sent 
word  to  those  who  had  been  at  the  conference  whom  he  could 
reach  at  the  time,  stating  that  he  withdrew  his  agreement  to  8% 
per  cent,  .and  I  know  that  the  following  morning  he  communicated 
with  all  the  others  upon  the  subject. 

]\Ir.  Eea,  Mr.  McAneny  and  I  had  a  talk  about  the  matter  the 
next  day,  and  at  my  suggestion  Mr.  Duncan  Maclnnes,  the  chief 
accountant  of  the  finance  de:partment,  was  delegated  to  confer 
with  Mr.  McAneny  .and  also  with  Mr.  Mitchel,  or  his  representa- 
tives, and  to  examine  the  figures  submitted  by  the  Interborough 
Company,  with  a  view  to  determining  what  was  the  maximum 
of  percentage  allowance  that  the  city  could  reasonably  and  in 
justice  to  itself  make  to  the  company. 

Mr.  Maclnnes  undertook  this  work  and  prepared  a  number  of 
reports  and  tables  setting  forth  conclusions.  I  believe  that  all 
of  these  reports  that  were  asked  for  by  the  former  counsel  to  this 
Committee,  Mr.  Bainbridge  Colby,  were  submitted  to  your  Com- 
mittee, and  any  that  have  not  been  submitted,  the  Committee  is 
welcome  to. 

I  went  to  New  Orleans  on  the  17th  of  November  and  did  not 
return  for  about  ten  days.  I  learned,  however,  while  there  that 
nothing  definite  had  been  done  regarding  the  subway  question. 
General  conferences  upon  this  subject  were  resumed  the  night 
before  Thanksgiving  iDay  at  a  dinner  at  the  home  of  Mr.  Mc- 
Aneny. I  remember  that  there  were  present  Mr.  Willcox,  Mr. 
Mitchel,  Mr.  Davison,  Mr.  Eea,  Judge  O'Brien,  Mr.  Shonts,  and 
I  believe  some  others.  Mayor  Gaynor  was  not  present.  The 
mayor  had  previously  ecsplained  to  me  that  unless  he  was  abso- 
lutely required  at  the  meetings  he  preferred  not  to  attend  them 
as  the  other  men  npon  the  Board  had  made  themselves  familiar 
with  the  figures  and  other  details.  He  said  to  me,  however,  that 
he  would  like  to  feel  that  he  was  represented  at  the  conferences 
and  that  thereafter  when  any  meetings  were  held  he  desired  that 
T  should  represent  him.  I  told  him  that  I  would  be  very  glad 
6—5 
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to  do  this  and  would  report  to  him  regularly.  He  said  not  to 
bother  making  any  reports  imless  something  of  great  importance 
transpired  and  that  as  far  as  we  was  concerned  he  wanted  me  to 
understand  that  whatever  I  agreed  to  he  would  agree  to. 

Nearly  a  year  and  a  half  afterward,  after  the  subway  contracts 
had  been  signed,  at  a  very  largely  attended  public  dinner  of  New 
York  business  men  held  to  celebrate  the  signing  of  the  contracts. 
Mayor  Gaynor  made  the  statement  that  I  had  represented  him 
at  the  conference.  This  had  not  been  understood  at  the  time,  as 
I  had  said  nothing  whatever  about  it  and  neither  had  he. 

The  conference  at  Mr.  McAneny^s  house,  to  which  I  have  re- 
ferred, was  devoted  to  a  reopening  of  the  question  of  financial 
terms  but  no  conclusions  were  reached.  On  the  day  following 
Thanksgiving  Day  Mr.  Willcox,  Mr.  Mitchel,  Mr.  McAneny 
and  I  had  a  conference  at  the  Union  League  Club  regarding  the 
situation.  Mr.  Mitchel  was  very  sick  at  the  time  and  left  before 
the  conference  was  over.  A  day  or  two  after  he  was  taken  to 
St.  Luke's  Hospital  with  typhoid  fever  and  did  not  return  to  his 
duties  for  three  or  four  months ;  consequently  he  was  out  of  the 
discussions  all  of  that  time.  During  the  months  of  December, 
January  and  February  the  whole  p'roposition  was  reviewed,  not 
only  regarding  financial  terms  but  many  other  questions  as  well. 
As  a  result  of  these  negotiations  it  was  agreed  to  allow  the  Inter- 
borough  Eapid  Transit  Company  a  stated  sum  of  $6,335,000, 
which  represented  the  average  of  its  net  profits  (131/^  per  cent) 
for  the  two  years  ending  June  30,  1911.  This  allowance  with 
the  allowance  of  6  per  cent  on  its  new  money,  represented  a  gross 
allowance  of  8.76  per  cent. 

It  was  also  agreed  that  the  city  should  be  entitled  to  the  same 
allowance.  The  figure  of  $6,t33'5,00'0  was  arrived  at  after  many  con- 
ferences devoted  almost  entirely  to  this  particular  question.  There 
were  different  methods  suggested  of  arriving  at  a  fair  conclusion, 
but  the  one  adopted  was  to  take  the  fiscal  years  1910  and  1911 
and  take  the  average  of  these  years.  They  were  selected  par- 
ticularly for  two  reasons:  Eirst,  that  they  represented  the  very 
latest  periods  for  which  calculations  were  available,  and  second, 
they  represented  what  is  commonly  called  a  '  fat  year '  and  a 
'  lean  year.' 
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There  was  little  question  but  that  the  intervening  years  before 
operation  would  show  a  higher  figure  than  $6,335,0'0'0.  The 
facts  are  that  the  company's  net  income  for  the  following  year, 
1912,  was  $6,499,293;  for  1913,  $7,434,&62;  1914,  $8,882,286, 
showing  that  at  the  end  of  the  fiscal  year  1916  the  company  was 
maiking  p'ractically  $2,500,000  more  than  we  have  agreed  to  allow 
it  as  its  annual  net  profit  on  the  old  system.  This  is  one  of  the 
prices  which  the  Interborough  Company  is  paying  for  the  privi- 
lege of  extending  its  lines,  and  I  assxune  insuring  itself  against 
the  competition  or  opposition  of  competing  lines,  whether  munic- 
ipally built  and  operated  or  municipally  built  and  privately 
operated. 

A  new  proposition  was  submitted  by  the  Interborough  Rapid 
Transit  Company  on  February  27,  1912,  and  was  approved  by 
the  Public  Service  Commission  and  sent  to  the  board  of  estimate 
and  apportionment  about  the  middle  of  March. 

The  couns-el  to  this  Committee  has  asked  a  number  of  wit- 
nesses who  have  appeared  before  it  why  I  changed  my  mind  and 
agreed  to  a  proposition  with  the  Interborough  Company  after  I 
had  voted  against  one  in  the  summer  of  1911.  I  wish  to  say 
that  th.e  principal  discussion  regarding  the  present  Interborough 
contract  hinged  upon  the  question  of  this  allowance  of  $6,335,000, 
but  in  the  board  of  estimate  and  apportionment  the  question  at 
issue  was  never  whether  no  arrangement  should  be  made  with 
the  Interborough  Company,  but  always  what  was  the  exact 
amount  that  should  be  allowed.  In  other  words  it  was  not  a 
question  of  principle  in  being  willing  to  trade  or  unwilling  to 
trade  with  the  Interborough  Company,  but  solely  a  question  of 
the  amount  of  the  dollars  and  cents  to  be  allowed. 

So  eminent  a  citizen  as  Mr.  Seth  Low,  who  followed  these 
negotiations  solely  from  the  standpoint  of  a  citizen,  and  always 
in  the  public  interest,  approved  the  allowance  of  nine  per  cent, 
and  would  have  been  perfectly  willing  to  see  a  contract  made  by 
the  city  at  that  figure,  not  on  the  theory  that  the  city  should  deal 
over-gen erously  with  the  transit  companies,-  but  solely  upon  the 
ground  that  where  a  bargain  was  to  be  made  involving  the  in- 
terests of  millions  of  people  and  the  expenditure  of  hundreds  of 
millions  of  dollars,  the  question  should  be  decided  upon  broad 
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lines.    Some  of  the  reasons  why  I  supported  this  new  proposition, 
and  I  am  glad  I  did  so,  are  as  follows : 

1.  The  proposition  of  July,  1911,  .against  which  I  voted, 
would  have  allowed  the  Interhorough  Rapid  Transit  Company 
9  per  cent  upon  all  of  its  old  investment  and  all  of  the  new.  This 
would  have  amounted,  on  the  basis  of  the  present  contract,  to  the 
sum  annually  of  $11,520,000.  The  arrangement  made  with  the 
Interhorough  Company  provides  that  it  shall  be  allowed  the  sum 
of  $6,335,0*00'  on  its  old  investment.  It  must  be  remembered 
that  this  is  not  all  clear  profit  to  the  company,  because  out  of 
this  sum  it  will  have  to  pay  the  carrying  charges  of  its  old 
investment. 

The  company  is  also  to  receive  6  per  cent,  covering  interest 
and  amortization  charges  upon  its  new  investment.  This  repre- 
sents an  average  upon  both  old  and  new  investment  of  8.76  per 
cent,  or  a  total  annual  payment  to  the  company  of  $11,212,800. 
Consequently  by  the  defeat  of  the  proposition  of  July,  1911,  we 
have  saved  the  sum  of  $307,200'  annually,  covering  a  period  of 
forty-nine  years,  the  life  of  the  contract.  This  means  thut  there 
is  a  total  savings  of  $15,052,800,  without  including  any  interest; 
and  in  estimating  the  saving  we  would,  of  course,  be  justified  in 
compounding  the  interest  for  the  full  period. 

2.  Under  the  present  contract  the  company  has  also  agreed 
to  equip  and  operate  all  future  extensions  and  to  furnish  the 
necessary  capital  on  the  same  basis  of  interest  and  other  carrying 
charges.  Under  the  plan  of  July,  1911,  it  would  have  received 
an  additional  profit  of  3  per  cent  upon  all  such  investments. 

3.  The  company  also  agreed  to  the  city's  contention  that  all 
the  new  lines  should  be  constructed  by  the  city  under  contracts 
let  by  the  Public  Service  Commission,  and  none  by  the  company, 
except  where  it  may  be  the  successful  bidder  in  open  competition 
with  other  contractors. 

4.  The  company  also  conceded  that  the  cost  of  carrying  the 
engineering  staff  of  the  Public  Service  Commission  engaged  in 
tiie  construction  work,  which  up  to  the  time  of  the  contract  had 
been  borne  by  the  annual  budget,  should  be  included  in  the 
general  cost  of  construction  and  capitalized  by  the  city. 
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5.  Anotiier  concession,  running  into  many  millions  of  dollars, 
was  the  Interborough  Company's  renunciation  of  its  claim  that 
the  rental  to  the  city  for  the  old  subways  (kno'wn  as  Contracts 
'No.  1  and  ISTo.  2 ) ,  would  cease  at  the  end  of  forty-one  years,  .by 
which  time  the  entire  investment  wO'uld  be  amortized.  While 
the  city  never  believed  that  the  company's  claim,  from  a  legal 
point  of  view,  was  a  strong  one,  still  by  the  new  contract  this 
question  is  not  open  to  further  contention.  The  amount  of 
money  represented  by  this  concession  is  $24,30'0,000,  without 
interest. 

6.  Under  the  new  contract,  the  Public  Service  Commission 
is  vested  with  a  more  thorough  control  over  the  classification  of 
operating  expenses,  and  has  authority  to  pass  upon  both  the 
character  and  amount  of  such  charges,  with  an  appeal  allowed 
to  either  party. 

7.  The  existing  plant  of  the  company  is  to  be  examined  by 
the  Public  Service  Commission  and  is  to  be  put  into  absolutely 
up-to-date  condition,  the  cost  to  be  borne  from  the  old  earnings 
before  the  pooling  of  the  lines  proceeds. 

8.  The  elevated  lines  to  Astoria  and  Corona,  connecting  at 
the  Queensboro  bridge  with  the  lines  of  both  the  Interborough 
system  and  the  Brooklyn  Rapid  Transit  Company,  are  subject 
to  the  joint  operation  by  the  two  companies,  thus  adding  ma- 
terially to  the  facilities  given  to  the  noTthern  part  of  Queensboro. 

9.  In  the  provision  for  the  'swapping'  of  the  legs  of  the 
present  subway,  the  clause  making  the  company's  obligation  de- 
pendent upon  the  '  lien  of  any  existing  mortgage '  has  been 
eliminated. 

10.  The  news  stand  privileges  are  to  be  awarded  under  com- 
petitive bidding  under  a  form  of  contracts  approved  by  the  Pub- 
lic Service  Commission,  so  that  it  will  be  possible  for  individuals 
to  secure  these  pTivileges  for  different  stations. 

During  the  course  of  this  inquiry,  reference  has  been  made  on 
a  number  of  occasions  to  certain  suits  brought  tO'  test  the  con- 
stitutionally of  the  contracts  it  was  proposed  to  make.  It  has 
been  charged  that  some  of  these  suits  were  collusive.     Inquiry 
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has  also  been  made  of  witnesses,  by  counsel  of  tbe  Committee, 
regarding  knowledge  of  tbese  actions  by  members  of  the  city 
government.  I  wish  to  state  for  the  purposes  of  this  record,  that 
except  for  general  knowledge  obtained  through  newspapers,  that 
such  suits  had  been  brought,  I  never  knew  anything  of  them  or 
their  origin,  except  that  last  February  Mr.  Harkness,  of  the  Pub- 
lic Service  Commission,  informed  me  that  the  Hopper  suit  had 
been  brought  at  his  suggestion. 

The  transit  committee,  of  which  Mr.  McAneny  was  chairman, 
was  engaged  in  perfecting  arrangements  for  the  submission  of 
the  Brooklyn  Rapid  Transit  contract  and  the  Interborough  matter 
at  the  same  time.  It  appeared  that  a  number  of  questions  had 
arisen  regarding  the  routes  to  be  included  in  the  Brooklyn  Rapid 
Transit  Company's  allotment  of  lines,  and  these  matters  had  not 
been  acted  upon  definitely  by  the  Public  Service  Commission. 

We  are  of  the  opinion  that  action  should  be  taken  upon  both 
propositions  at  the  same  time.  In  other  words,  that  the  two 
contracts  should  be  approved  simultaneously. 

The  most  important  development  of  this  period  of  further 
consideration  was  a  letter  written  by  Mr.  Shouts  to  Mr.  Mc- 
Aneny under  date  of  May  4,  1912,  advising  him  because  of  the 
unexpected  delay  on  the  part  of  the  committee  of  which  he  was 
chairman,  in  making  a  report  to  th'e  board  of  estimate  and  appor- 
tionment upon  the  Interborough  proposition,  the  bankers  had 
notified  him  under  date  of  May  3d  that  because  of  changed 
conditions,  if  they  did  not  hear  from  his  company  within  the 
next  few  days  that  the  proposition  had  been  accepted  by  the 
responsible  city  authorities,  the  bankers  would  be  compelled  to 
cancel  their  existing  agreement  to  finance  the  proposed  rapid 
transit  improvements. 

Mr.  Shouts  also  wrote  a  letter  to  Mayor  Gaynor  under  date  of 
May  6,  1912,  explaining  the  situation  to  hini  and  stating  further 
that  Mr.  Morgan, had  told  him  (Mr.  Shouts)  on  that  day  that 
conditions  were  so  unsatisfactory  that  he  might  be  compelled  to 
withdraw  from  the  agreement  to  finance  the  contracts  in  any 
event.  As  a  result  of  this  letter.  Mayor  Gaynor  wrote  to  Mr. 
McAneny  under  date  of  May  7,  1912,  sending  him  the  letter 
from  President  Shonts  and  stating  that  he  considered  the  situa- 
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tion  of  so  grave  a  character  tkat  he  desired  at  once  to  notify  all 
the  memhers  of  the  board  of  estimate  and  apportionment  about 
it ;  that  nine  weeks  had  elapsed  since  the  offer  of  the  Interborough 
Company,  that  there  did  not  seem  to  be  any  reason  for  delay, 
and  that  if  prompt  action  had  been  taken  the  contract  could  have 
been  ready  by  that  time.  I  believe  it  was  on  the  day  he  sent  this 
letter  to  Mr.  McAneny  that  Mayor  Gaynor  asiked  me  to  call  upon 
him.  He  explained  the  situation  as  I  have  described  it  in  these 
communications,  and  expressed  the  opinion  that  the  board  of 
estimate  and  apportionment  should  take  immediate  action  to  ap- 
prove the  Interborough  proposition. 

I  went  to  see  Mr.  MoAneny  immediately  and  after  a  talk  with 
him  concluded  that  we  could  not  be  justified  in  doing  anything 
of  the  kind,  and  that  until  the  different  questions  affecting  the 
Brooklyn  contract  were  settled,  we  ought  not  to  take  any  definite 
action  upon  the  Interborough  matter. 

The  mayor  called  an  informal  meeting  of  the  board  of  estimate 
and  apportionment  and  put  the  question  before  the  members. 
All  the  members  were  present.  The  mayor  stated  that  he  would 
ofl'er  a  resolution  at  the  next  meeting  approving  the  contract  with 
the  Interborough  Company.  Mr.  McAneny  led  the  opposition 
to  this  idea  and  I  supported  him.  We  prepared  a  resolution 
stating  our  unwillingness  to  take  action  immediately.  This  reso- 
lution was  approved  by  a  vote  of  ten  to  six,  Mr.  Mitchel,  Mr. 
McAneny,  the  presidents  of  the  Boroughs  of  Queens  and  Eich- 
mond  and  I  voting  for  it;  the  mayor  and  the  presidents  of  the 
Boroughs  of  Brooklyn  and  the  Bronx  voting  against  it. 

Shortly  afterward,  through  the  good  offices  of  Mr.  Low,  an 
agreement  was  arrived  at  with  the  bankers.  All  the  questions 
affecting  the  Brooklyn  Rapid  Transit  Company  were  promptly 
settled  by  the  Public  Service  Commission,  and  Mr.  McAneny 
prepared  his  report  upon  the  Interborough  offer,  which  advised 
its  acceptance.  This  report  is  dated  May  22,  1912,  and  was 
considered  at  a  meeting  of  the  board  of  estimate  and  apportion- 
ment held  on  May  Sith.  I  was  sick  at  the  time  and  unable  to 
attend  the  meeting,  but  at  my  request  Deputy  Comptroller 
Mathewson,  who  represented  me,  voted  in  favor  of  approving  the 
proposition.     The  vote  in  the  board  upon  this  question  was  thir- 
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teen  in  favor  and  three  against,  or  on  the  individual  votes,  seven 
to  one. 

At  this  meeting  'there  was  a  thorough  discussion  of  the  financial 
terms  of  the  proposed  Interborough  Company  agreement  —  Mr. 
McAneny  and  Mr.  Mitehel  carrying  on  the  discussion.  Many 
of  the  objections  that  have  been  raised  at  your  committee  meet- 
ings, regarding  the  financial  terms,  were  at  that  meeting  of  the 
board  of  estimate  and  apportionment  four  years  ago  thoroughly 
discussed,  not  only  by  the  members  of  the  Board  but  by  citizens 
who  attended  the  meeting.  There  were  the  fullest  newspaper 
notices  of  this  meeting,  and  it  is  safe  to  say  there  was  not  a 
single  question  affecting  the  financial  side  of  this  contract  that 
was  not  brought  out  either  at  that  time  or  within  the  next  seven 
months,  and  thoroughly  discussed  in  public. 

During  the  summer  and  fall  of  1912  the  Public  Service  Com- 
mission was  engaged  in  drafting  the  contracts  with  the  Inter- 
borough Rapid  Transit  Company  and  the  ISTew  York  Municipal 
Railways  Company.  These  contracts  were  not  ready  for  publica- 
tion until  very  late  in  the  year.  In  their  draft  form  they  con- 
tained a  number  of  items  which  were  not  in  the  agreement  of 
the  winter  proceeding,  and  a  number  of  other  questions  were 
given  a  construction  which  did  not  accord  with  the  understanding 
of  the  transit  committee  of  the  board  of  estimate  and  appor- 
tionment. This  led  to  much  public  discussion  regarding  the 
advisability  of  the  contracts  when  they  were  finally  ready  for 
hearings  before  the  Public  Service  Commission. 

There  was  fully  two  months'  discussion  of  the  subject.  During 
this  period  the  term  of  Mr.  Willcox,  Chairman  of  the  Public 
Service  Commission,  expired,  and'  he  was  succeeded  by  Judge 
McCall.  Judge  McCall  gave  a  public  hearing  upon  the  contracts 
lasting  about  two  days.  This  hearing  was  well  advertised  and  the 
opponents  of  the  contracts  appeared  and  stated  their  objections. 
Mr.  Mitehel  was  present  and  stated  fully  the  reasons  for  his 
opposition  to  the  contracts. 

Subsequent  to  this,  Mr.  Mitehel  and  Mr.  Mialtbie  submitted  to 
the  public,  through  the  press,  an  alternative  plan  for  an  independ- 
enstlj  built  city  subway  system.  This  plan  was  splendidly  adver- 
tised, all  the  newspapers  giving  it  copious  notices,  most  of  them 
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publishing  diagrams  of  the  proposed  system.  This  proposition  ap- 
peared on  a  Monday  morning.  A'  number  of  people  expressed 
their  opinions  regarding  it  —  some  very  strong  in  their 
opposition. 

I  do  not  believe  the  nevf  alternative  proposition  received  the 
slightest  newspaper  notice  after  the  second  day.  I  mention  this 
simply  to  bring  before  your  Committee  what  I  believe  to  be  a 
iact,  that  if  there  had  been  any  .public  interest  in  an  inde- 
pendently built  subway,  or  any  substantial  opposition  to  the  con- 
tract proposed  to  be  made  with  the  Interborough  Rapid  Transit 
Company,  there  certainly  would  have  been  enough  public  opinion 
behind  the  counter  proposition  to  justify  continued  discussion  of 
it  and  a  strong  fight  in  its  behalf.  There  was  no  such  support, 
but,  on  the  other  hand,  the  people  of  the  city  generally,  par- 
ticularly in  its  business  interests  and  especially  those  of  the  great 
shopping  districts,  were  I  believe,  unanimously  in  favor  of  an 
arrangement  with  the  Interborough  Rapid  Transit  Company, 
and  they  were  in  favor  of  it  with  full  knowledge  of  its  financia.1 
details,  because  there  had  been  thorough  publicity  of  those  details, 
covering  a  period  of  more  than  a  year. 

The  contracts  were  finally  approved  at  a  meeting  of  the  board 
of  estimate  and  apportionment  held  on  March  18,  1913.  The 
contracts  are  known  as  Contract  ISTo.  3  with  the  Interborough 
Rapid  Transit  Company,  and  Contract  I^o.  4  with  the  'New  York 
Municipal  Railways  Company." 

Now,  I  see  that  these  are  distributed  among  the  members  of  the 
Committee. 

Mr.  Moss. —  We  will  suspend  until  2.30  p.  m. 

Suspension. 


Afteenoon  Session. 

Mr.  Moss. — "  We  want  to  direct  your  attention,"  I  am  quoting 
now,  "  Mr.  Shonts  stated  the  reason  for  entering  into  such  a 
contract  with  Mr.  Stevens  that  neither  himself  nor  Mr.  Stevens 
nor  Mr.  Freedman  was  to  receive  any  benefit  from  this  contract, 
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but  tliat  in  connection  -with  securing  the  contract  which  had 
been  closed  between  the  city  of  ISTew  York  and  the  Interborough 
Company,  Mr.  Shonts  had  found  it  necessary  to  mal^e  certain 
commitments  and  incur  certain  obligations  and  that  it  was  by 
means  of  the  Stevens  contract  that  he  expected  to  meet  and  pay 
those  obligations.  Upon  learning  those  facts,  a  subway  director 
went  to  the  office  of  J.  P.  Morgan  and  told  Mr.  Morgan  what  had 
happened."  ISTow,  I  would  like  to  have  you  think  back  over  the 
interview  that  you  had  at  your  office,  which  you  spoke  of  on  your 
former  appearance,  and  recall,  if  you  can,  what  was  said  to  you 
about  Mr.  Shonts  having  stated  that  he  found  it  necessary  to  make 
certain  commitments  and  incur  certain  obligations  in  closing  the 
contract  between  the  city  of  N"ew  York  and  the  Interborough 
Company. 

Mr.  Morgan. —  I  certainly  don't  recall  any  such  statements  as 
that. 

Q.  Will  you  say  that  no  such  statement  was  made  to  you  ?  A. 
I  say  this,  that  it  would  be  my  opinion  that  if  such  a  statement 
had  been  made  to  me  in  that  way  that  I  should  have  remembered 
it,  but  I  don't  recall  any  such  statement  being  made  to  me.  Cer- 
tainly, I  can  say  that  such  a  statement  never  got  to  me  —  never 
got  into  my  mind. 

Senator  Thompson. —  I  don't  think  you  ever  heard  this,  Mr. 
Morgan,  and  if  you  don't  mind  I'd  like  to  read  this  to  you.  On 
February  2,  1916,  Mr.  George  W.  Young  was  sworn  before  this 
Committee  and  he  produced  a  letter  which  he  had  received  from 
Mr.  'Gardiner  M.  I/ane.  Now,  Mr.  'Colby  was  then  acting  for 
the  'Committee  and  asked  Mr.  Young  to  produce  the  letter  and  he 
demurred  and  finally,  on  asking  me,  I  directed  him  to  produce  it. 
Mr.  Young  says,  "  I  would  like  to  have  an  opportunity  to  call 
my  counsel  on  the  telephone,"  and  he  went  out  and  talked  to  his 
counsel  on  the  telephone  and  took  a  recess  for  ten  minutes,  and 
when  he  came  back  he  produced  the  letter.  The  letter  reads  like 
this  (this  letter  was  signed  by  Mr.  Lane)  : 

"  My  Dear  Mr.  Young; 

I  was  sorry  to  have  no  opportunity  this  morning  to  speak 
to  you  about  your  personal  letter  of  September  19th.     On 
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thinking  tlie  matter  over  pretty  carefully  it  seems  to  me  mucli 
better  that  I  should  not  have  the  memorandum  sent  me  in 
your  letter." 

It  seems  that  this  memorandum  was  made  by  Mr.  Young,  sent 
to  Mr.  Lane  and  Mr.  Lane  returned  it  with  this  letter. 

"  This  is  a  very  delicate  matter,  and  while  it  seems  to 
me  wise  that  each  of  us  who  is  conversant  with  the  affair 
should  preserve  his  own  statement,  yet  I  think  he  should 
not  have  the  responsibility  of  keeping  the  statement  of 
others.  Death,  for  example,  might  cause  these  statements  to 
come  into  the  possession  of  others  than  those  to  whom  they 
were  originally  entrusted  and  in  that  way  they  might  even 
become  public.  We  who  stood  together  know  the  understand- 
ing of  one  another,  and  if  we  each  preserve  for  ourselves  the 
notes  made,  we  shall  all  be  in  a  position  to  act  together  in 
case  of  need.  While  the  matter  was  undecided,  it  was  well 
for  each  of  us  to  know  just  what  the  other's  understanding 
of  -the  situation  was.  OFor  this  reason  I  showed  you  my 
memorandum  which  you  read.  I  have  now  read  yours,  but 
return  it  to  you  for  the  reasons  I  have  stated  above.  Of  one 
thing  in  your  additional  memorandum  I  am  a  little  doubt- 
ful. It  is  my  recollection  that  I  drafted  my  memorandum 
about  the  30th  of  June  and  that  your  visit  to  my  office  was 
in  the  morning  of  July  1st.  I  have  no  recollection  of  your 
being  in  this  office  on  the  25th." 

He  changed  the  date,  you  see. 

"  T  have,  of  course,  made  no  copy  of  your  memorandum. 
I  hope  you  will  agree  with  me  that  the  conclusion  I  have 
reached  is  a  wise  one.  I  cannot  tell  you  how  sorry  I  am,  tor 
personal  reasons,  that  you  are  no  longer  one  of  the  directors 
of  the  Interborough. 

Very  truly  yours, 

GAUDmEE  M.  LANE." 

The  memorandum  enclosed  is  very  long  and  you  can  have  it 
read  if  you  like,  but  for  the  purpose  of  this,  I  will  read  the  addi- 
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tional   memorandum.      "Additional    memorandum   referring  to 
proposed  Stevens  contract." 

Mr.  Lindabury. —  I  guess  I  misunderstand.  This  is  Young's 
memorandum  ? 

iSenator  Thompson. —  This  is  Young's  memorandum,  which 
Lane  sent  to  Young,  which  Young  sent  to  Lane  and  Lane  returned 
in  this  letter.  Mr.  Lane's  memorandum  further  stated  that- 
"  Upon  leaving  the  meeting  of  the  Interborough  Board  to-day, 
Mr.  Lane  requested  me  to  go  around  to  his  office  with  him.  On 
reaching  the  office  we  proceeded  to  Mr.  Lane's  private  room  and 
Mr.  Lane  showed  me  a  memorandum  which  he  had  drawn  up, 
stating  what  had  taken  place  at  the  special  meeting  on  Tuesday. 
This  memorandum,  in  addition,  went  on  to  state  that  following 
the  special  meeting  Mr.  Shonts  had  taken  him  aside  and  stated 
that  he  wanted  him,  Mr.  Lane,  to  understand  the  reason  for 
entering  into  such  a  contract  with  Mr.  Stevens ;  that  neither 
himself  nor  Mr.  Stevens  nor  Mr.  Freedman  was  to  receive  any 
benefit  from  this  contract,  but  that  in  connection  with  the  secur- 
ing of  contract  which  had  been  closed  between  the  city  of  Greater 
New  York  and  the  Interborough,  Mr.  Shonts  had  found  it  nec- 
essary to  make  certain  commitments  and  incur  certain  obligations, 
and  that  it  was  by  means  of  the  Stevens  contract  that  he  expected 
to  meet  and  pay  these  obligations.  Mr.  Lane's  memorandum 
further  stated  that  upon  learning  these  facts,  Mr.  Lane  had  gone 
to  the  office  of  J.  P.  Morgan  &  Company  and  advised  Mr.  J.  P. 
Morgan,  Jr.,  of  exactly  what  had  transpired  at  the  meeting 
referred  to  in  his  memorandum,  and  of  the  statement  which  had 
been  made  to  him  by  Mr.  Shonts." 

Mr.  Morgan. —  Mr.  Lane  is  dead.  I  couldn't  contradict  him. 
I  can  only  say  I  really  have  no  recollection  whatever  of  any  such 
statement  as  that  in  that  way. 

By  Senator  Thompson : 

Q.  Of  course  he  is  very  exact  in  that  memorandum  and  he  said 
that  this  statement  was  made  to  him  by  Mr.  Shonts  and  he  stated 
that  he  told  this  exact  thing  to  you.  0*f  course  when  you  were 
before  us  on  the  2'Yth  of  October,  last,  you  testified  to  Mr.  Reed 
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and  Mr.  Lane  being  to  your  office  and,  of  course,  they  did  come, 
and  that  was  after  this  date  mentioned  in  these  memorandums. 
I  think  you  also  testified  that  you  also  had  considerable  confidence 
in  Mr.  Lane. 

By  ^Yitness : 

A.  I  have  considerable  confidence 

Q.  Mr.  Lane  was  absolutely  square,  absolutely  straight.  There 
is  one  thing  about  this.  Tliis,  of  course,  is-  Young's  memorandum 
and  I  note  the  suggestion  made  by  Mr.  Lindabury.  Young  wrote 
this  and  stated  in  the  letter  he  sent  to  Mr.  Lane.  Now,  Mr.  Lane 
has  got  a  memorandum  over  there  in  Boston  which  is  his  memo- 
randum, and  in  justice  to  everybody  I  realize  it  would  be  much 
better  to  have  this  memorandum.  That  would  be  Lane's.  Now, 
I  have  been  to  Boston  and  T  have  tried  to  get  it,  and  Mr.  Cutting, 
who  is  connected,  as  I  understand,  with  the  Lee,  Higginson  Com- 
pany, who  is   connected  with  your  firm  in   some  way,   is   the 

executive A.  ITe  is  not  connected  with  our  firm  in  any  way. 

Q.  He  seems  to  be  afraid,  through  his  lawyer,  that  he  is  going 
to  slander  somebody  if  he  produces  this  memorandum  that  is  in 
Mr.  Lane's  effects.  ISTow,  it  occurred  to  me  that  inasmuch  as  this 
mentions  you  personally  that  you,  by  asking  for  this  memoran- 
dum, we  could  get  the  original,  and  if  we  could,  we  could  clear 
up  any  possible  question  as  to  this  thought  of  Mr.  Young's,  as  well 
as  to  also  show  the  exact  situation  as  it  is.  A.  All  I  remember 
about  the  interview  (and  after  I  try  to  remember  I  have  no  further 
recollection  than  I  had  before),  I  don't  think  it  is  for  me  to  butt 
in  between  Mr.  Lane  and  his  executors. 

Q.  You  see  perfectly  the  reason,  Mr.  Morgan,  why  we  couldn't 
examine  Mr.  D'avison  or  anybody  else  except  you  about  this  mem- 
prandum.  We  couldn't  examine  anybody  in  you  firm  but  you.  A. 
I  have  been  examined. 

Q.  This  memorandtiin!  mentioned  you  personally  and  this  is 
the  important  thing ;  we  couldn't  talk  to  anybody  else  down  there. 
Now,  don't  you  agree  with  me  that  it  is  important  and  better  for 
jyou  and  for  the  Interborough  and  Mr.  Shouts  and  Mr.  Lane  and 
everybody  concerned  to  take  Mr.  Lane's  personal  memorandum 
if  we  can  get  it  ?     A.  I  don't  see  why. 
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Q.  Well,  why  not  ?  A.  Why  is  it  better  for  me  ?  Why  better 
for  Mr.  Shonts?  Why  better  for  you?  I  don't  see  that  it  has 
anything  to  do 

Q.  Well,  you  raised  the  question,  I  am  glad  the  question  is 
raised  here  that  Mr.  Young  might  have  made  this  memorandum 
himself  after  the  letter  was  written. 

Mr.  Lindabury. —  I  guess  you  misunderstood  me.  I  asked 
about  the  Lane  memorandum.  I  understood  you  to  say  you  had  it 
and  I  picked  it  up  and  read  it,  thinking  it  was  the  Lane  instead 
of  the  Young,  but  in  reading  it  and  trying  to  listen  to  Mr.  Moss 
;at  the  same  time  I  did  not  discover  the  error.  I  was  under  the 
impression  it  was  the  Lane  memorandum. 

Mr.  Moss. —  But  the  question  I  can  see  is  this  is  Mr.  Young's 
memorandum  and  he  might  have  changed  it  after  he  got  the  letter 
from  Mr.  Lane. 

Mr.  Lindabury. —  Why  isn't  the  one  thing  about  as  high  class 
evidence  as  the  other?    Both  are  hearsay. 

Mr.  Moss. —  I  believe  that  Mr.  Morgan,  if  he  really  would  help 
me,  could  get  that  Lane  memorandum  in  Boston. 

Mr.  Morgan. —  No,  I  won't  help  you  to  do  it. 

Mr.  Moss. — ■  Why  won't  Mr.  Morgan  do  this  ?  He  is  an  inter- 
ested party,  at  least  to  the  extent  of  having  been  named.  Why 
jwon't  Mr.  Morgan  write  a  letter  to  Mr.  Cutter  and  say  "  I  have 
no  objections  ?  " 

Senator  Thompson. — ^Mr.  Shouts  did  that,  but  that  didn't  get 
it  for  us. 

Mr.  ]\Ioss. —  It  may  be  that  Mr.  Lane's  executor  is  holding 
back 

Mr.  Morgan. —  Mr.  Lane's  executor  has  not  communicated  with 
me  on  tlie  subject  at  all. 

Mr.  Lindabury. —  It  strikes  me,  gentlemen,  that  if  you  want  to 
help  Mr.  Morgan  in  a  friendly  way  to  get  the  paper  you  would  ask 
for  it  out  of  court,  of  himself  or  his  counsel. 
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Senator  Thompson. —  I  kave  asked  for  it  out  of  court  and  in 
court  and  in  the  evening  and  in  the  morning  and  in  the  day  time 
and  can't  get  it. 

Mr.  Lindabury. —  Don't  call  Mr.  Morgan  to  the  witness  stand 
and  ask  him  in  this  public  way 

Senator  Thompson. —  It  concerns  the  public. 

Mr.  Lindabury. —  To  declare  himself  on  the  stand  about  it. 

Senator  Thompson. —  It  is  the  public.  It  is  not  me.  That  is 
the  reason  I  do  it  in  public. 

Mr.  Lindabury. —  You  certainly  have  not  asked  me  and  I  have 
not  asked  Mr.  Morgan  to  do  anything  about  the  matter  until  you 
spring  it  right  here  in  this  public  way. 

Senator  Thompson. — ■  It  is  the  public  that  is  interested,  Mr. 
Lindabury,  I  don't  care,  but  to  represent  the  public,  and  it  is  a 
public  interest.  That  is  the  reason  I  do  it  in  public  —  because  I 
think  it  is  my  duty. 

Mr.  Lindabury. —  You  ask  Mr.  Morgan,  who  has  no  power  over 
the  executors,  "who  has  no  interest  in  the  affairs  of  Mr.  Lane's 
estate,  to  go  out  of  his  way  and  ask  something  of  them  that  he  is 
not 

Mr.  Morgan. —  That  is  my  position. 

Mr.  Moss. —  My  suggestion  does  not  have  Mr.  Morgan  ask  him 
to  do  anything,  but  leaves  him  free  from  the  fear  he  may  have  of 
annoying. 

Senator  Thompson. —  I  think  Mr.  Morgan  and  I  both  could  get 
after  it  ■ —  I  think  we  would  be  invincible. 

Mr.  Lindabury. — ■  I  am  sure  you  and  Mr.  Morgan  would  make 
a  strong  team,  but  we  are  not  travelling  that  way  just  now.  If 
you  could  get  the  executors  to  say  that  they  would  give  you  a  copy 
j>rovided  Mr.  Morgan  would  consent  that  they  are  hesitating  about 
furnishing  it  because  Mr.  Morgan  might  not  like  it,  that  would  be 
another  thing.  I  think  I  would  get  Mr.  Morgan's  consent  very 
soon. 
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Senator  Thompson. —  I  can't  s©e  any  one  that  would  be 
endangered  by  it.  They  say  the  matter  might  be  libelous ;  that  is 
the  excuse  they  give  us.  Isn't  that  so,  Mr.  Schuster  ?  And  I  can't 
see  how,  if  Mr.  Shouts  consents  and  Mr.  Morgan  consents,  and 
lihey  consent  on  behalf  of  the  Interborough,  them  I  can't  see  how 
anybody  else  can  be  affected. 

Mr.  Morgan. —  I  could  not  consent  to  anything. 

Mr.  Moss. —  Hasn't  the  Interborough  and  Mr.  Quackenbush 
consented,  and  Mr.  Shouts  and  the  Interborough  —  there  is  only 
three  left,  Mr.  Morgan  —  when  Mr..  Morgan's  position  is  noted, 
there  is  no  possibility  of  there  being  any  libel. 

Senator  Thompson. —  Let  him 


Mr.  Morgan. —  I  haven't  the  slightest  objection  to  anything  you 
can  do. 

Senator  Thompson. —  Let  him  explain  the  difference.  A  fellow 
comes  to  me  and  he  says :  "  You  are  Senator.  I  want  a  job.  If 
you  will  recommend  me  I  vnll  get  it."  I  sit  right  down  and  write 
him  a  letter  and  say,  "  Mr.  Comptroller,  I  want  you  to  appoint 
John  Jones  to  this  job,"  and  the  court  don't  pay  any  attention  to 
that.  But,  if  I  say  to  the  fellow,  "  Now,  here,  I  want  you  to  get 
this,  and  I  hope  you  do  get  it,"  and  I  go  to  the  comptroller  and 
say,  "  I  want  you  to  do  this,  please.  I  want  it,"  and  he  will  be 
appointed.     That  is  the  difference  between  writing  a  letter 

Mr.  Morgan. — ^You  are  asking  me  to  take  up  tlie  matter.  I 
am  perfectly  willing  that  the  memorandum  that  they  have  should 
be  given  you;  it  makes  no  difference  to  me  at  all,  but  I  don't  see 
that  I  have  any  claim  on  the  executor  that  I  could  ask.  Is  there 
any  question  but  that  the  Lane  memorandum  agrees  with  your 
memorandum  ? 

Mr.  Quackenbush. —  I  never  heard  of  the  Lane  memorandum 
until  Mr.  Young  testified  to  it  on  that  day.  You  went  to  Boston 
and  were  after  correspondence  which  we  had.  We  didn't  know 
about  that. 

Senator  Thompson. — And  you  wrote  the  same  letter  about 
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Mr.  Quaokenbusli. —  I  had  it  at  that  time  in  the  iile  of  corre- 
spondence —  have  it  yet. 

Senator  Thompson. — That  was  not  what  we  were  after.  All  I 
want  to  do,  I  want  to  have  everybody  understand  that  this  Com- 
mittee do  everything  we  can  to  get  that  original  memoranda.  We 
have  gone  over  there  and  hired  lawyers,  and  commanded  it,  and 
gone  privately,  and  I  had  Mr.  Shonts  write  a  letter,  and  I  took 
that,  and  they  wouldn't  give  it  up  because  they  said  it  might  be 
libelous,  and  the  courts  held  that  they  had  no  authority  to  get  it. 
I  tried  to  pass  an  act  in  the  Legislature  to  get  us  authority,  and 
we  got  it  held  up  until  the  rules  committee  isi  in  session,  and  it 
didn't  pass.  We  think  it  is  important  to  get  the  Lane  memoran- 
dum, made  by  Lane  himself. 

Mr.  Morgan. — You  seem  to  have  done  all  that  you  could  very 
well  do. 

Senator  Thompson. — - 1  didn't  want  it  to  pass  without  asking 
Mr.  Morgan  to  help. 

Mr.  Morgan. —  I  am  not  going  to  take  any  action  except  that  if 
saying  I  am,  pei'fectly  willing  the  executors  should  do  whatever 
they  see  fit  in  the  matter.    I  have  no  complaint  to  make. 

Senator  Thompson. — ^You  couldn't  ask  Mr.  Cutting  to  come  to 
New  York  ? 

Mr.  Morgan. —  Certainly  not. 

Mr.  Moss. —  Did  you  have  any  relation  with  Kuhn,  Loeb  & 
Company,  who  financed  the  B.  R.  T.  ?    Any  business  relations  ? 

Mr.  Morgan. — Through  long  years  we  have  had  endless  business 
relations. 

Mr.  Moss. — ^Did  you  have  any  conferences  with  them  while  you 
were  representing  the  financial  side  of  the  Interborough,  they 
representing  the  B.  K.  T.  ?    Did  you  have  any  conferences  ? 

Mr.  Morgan. —  My  only  recollection  of  having  any  conference 
with  them  (I  think  I  am  pretty  clear  on  that),  the  only  conference 
we  had  with  them  in  that  connection,  we  suggested  whether  they 
would  like  the  participation  in  the  syndicate  of  the  I.  E,.  T.,  and 
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they  said  no,  they  thought  it  better  that  they  s-hould  finance  the 
Brooklyn,  and  we  finance  the  Interborough,  without  having  a  joint 
interest  in  the  thing  anywhere. 

Mr.  Moss. —  But  there  certainly  was  no  antagonism  ? 

Mr.  Morgan. — •  None  at  all. 

Mr.  Moss. —  Eef erring  to  the  syndicate,  do  you  know  what 
profits  you  have  made  in  the  syndicate  in  addition  to  the  original 
two  and  a  half  discount? 

Mr.  Morgan. — ^You  mean  —  I  want  to  get  your  question  right. 

Mr.  Moss. — What  I  wanted  to  get  at  is  the  proportion  of  interest 
in  profits  of  the  syndicate  that  you  retained.  What  that  profit 
was  we  can  easily  figure  out. 

Mr.  Morgan. —  Our  profit  would  be  proportionate  to  the  amount 
of  bonds  we  had  in  the  syndicate.  We  are  participants,  like  any- 
body else.    We  make  no  more  per  cent. 

]\I.  Moss. — What  per  cent  ? 

Mr.  Morgan. —  Eight  per  cent.     Twelve  million. 

Mr.  Moss. — That  is  what  went  to  the  insurance  company. 

Mr.  Morgan. — We  have  a  participation  besides. 

Mr.  Moss. —  Did  you  know  Mr.  Oakman  ? 

Mr.  Morgan. — Yes,  I  know  him. 

Mr.  Moss. —  Did  you  have  any  interest  ^vith  him  ? 

Mr.  Morgan. —  I  don't  think  we  did. 

Mr.  Moss. — Are  you  associated  with  ilr.  Oakman  in  any  com- 
panies ? 

Mr.  Morgan. —  Mr.  Oakman  is  the  receiver  of  one  of  the  com- 
panies that  made  the  Interborough  company.  That  is  my  first 
recollection  of  any  docalings  with  him.  Also,  he  had  something  to 
do  with  the  Hudson  tubes,  and  we  have  an  interest  in  the  Hudson 
tubes. 
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Mr.  Moss. —  Mr.  Oakman  was  likewise  a  director  of  the  B.  E.  T. 
or  one  of  the  subsidiary  companies.  I  have  a  letter  among  my 
papers  here  somewhere,  in  which  Mr.  Willcox  notifies  the  mayor 
that  a  committee  of  the  B.  E.  T.  is  going  to  call  on  him,  which 
consists  of  Mr.  Brady,  Mr.  Oakman  and  Colonel  Williams,  and 
then  I  find  in  the  —  did  you  Imow  that  the  Hudson  tube  proposi- 
tion was  being  made  for  subway  ? 

Mr.  Morgan. —  I  heard  that  it  was  being  made,  but  I  didn't 
know  anything  more  than  that  about  it. 

Mr.  Moss. — Wasn't  there  a  conference  between  you  gentlemen 
that  day  about  that  proposition  ?  Did  you  consider  it  friendly  or 
unfriendly  to  the  Interborough  ? 

Mr.  Morgan. —  Unfriendly  with  the  Interborough,  I  think. 

Mr.  Moss. — The  point  that  I  want  to  make  in  this  question  is  — 
I  don't  care  how  you  answer  it  —  it  has  been  suggested  that  the 
offer  of  the  Hudson  tube  people  was  an  offer  really  made  in  a 
friendly  way  to  the  Interborough  to  gain  some  point  in  position 
which  would  be  left  to  the  Interborough  if 

3Ir.  Morgan. —  I  didn't  figure  it  that  way. 

Mr.  Moss. — As  to  the  $135,000  matter.  I  mean  your  own  per-, 
sonal  matter.  Do  you  rememiber  the  original  agreement  for  your 
compensation  or  was  there  any  ? 

Mr.  Morgan. —  No. 

Mr.  Moss. — When  you  went  into  this  matter  in  1910  it  was  sim- 
ply looking  forward  to  the  Commission  ? 

jMr.  Morgan. —  From  which  we  would  have  taken  our  pay. 

Mr.  Moss. — Was  it  understood  what  you  were  to  do  in  order  to 
receive  compensation,  or  was  that  indefinite  ? 

Mr.  Morgan. —  That  was  indefinite,  yes,  also  vague. 

Mr.  Moss. — As  far  as  there  was  any  understanding,  weren't 
you  to  obtain  commissions  or  bond  discounts  when  the  matter  went 
tliough? 
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Mr.  Morgan. —  Presumably. 

Mr.  Moss. — Whatever  form  it  might  take? 

Mr.  Lindabury. —  It  V7as  contemplated  then  it  vfould  be  on  a 
commission  basis.  It  vs^ould  be  a  matter  of  purchase  that  came 
up  later  on  in  —  up  to  1912.     It  was  entirely  on  commission. 

Mr.  Moss. — ^Wow,  was  that  $250,000  paid  to  you  solely  for 
advising  the  Interiborough  people  or  was  it  paid  for  conferring 
with  other  people  about  city  officials  ? 

Mr.  Morgan. — Whenever  we  conferred  with  city  officials  we  also 
conferred  with  the  luterborough,  so  you  may  say  it  was  entirely 
for  the  luterborough,  for  we  were  acting  for  the  Interborough. 

Mr.  Moss. —  It  was  understood  you  might  differ  with  anybody 
else. 

Mr.  Morgan. — Yes. 

Mr.  Moss. —  ISTow,  you  spoke  of  the  interest  the  Pennsylvania 
Eailroad  people  took  in  this  matter.  Did  Mr.  Berwind  appear  in 
those  transactions  with  the  Pennsylvania  ? 

Mr.  Morgan. —  ISTo,  I  don't  think  he  did. 

Mr.  Moss. —  Mr.  Berwind  is  an  important  man  in  the  Pennsyl- 
vania Eailroad  Company.  You  don't  know  whether  Mr.  Berwind 
took  a  hand  in  the  relation  of  the  Pennsylvania  Eailroad  Com- 
pany to  the  situation  ? 

Mr.  Morgan. —  I  don't  know,  no. 

Mr.  Moss. — When  you  took  up  the  matter  again  in  November, 
1911 

Mr.  Morgan. —  In  the  early  part  of  1912. 

Mr.  Moss. —  When  you  took  it  up  again,  was  it  your  intention 
to  make  a  charge  if  it  failed  again? 

Mr.  Morgan. — We  didn't  make  any  arrangement  then  any  more 
than  we  had  the  first  time.  If  it  had  failed  again  after  the  two- 
years'  negotiations,  we  could  have  made  a  similar  charge. 
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Mr.  Moss. — Weren't  negotiations  just  starting  again  with  the 
I.  R.  T.  in  November  when  you  took  that  payment  ? 

Mr.  Morgan. —  I  don't  recall ;  I  was  aibroad. 

Mr.  Moss. —  Mr.  Prendergast  indicated  in  JSTovember  they  were 
pretty  busy  with  the  I.  R.  T.  again. 

Mr.  Morgan. —  I  don't  know. 

Mr.  Lindabury. —  I  think  you  have  our  correspondence  on  that. 

Mr.  Moss. —  iSo  far  as  Mr.  Morgan  is  concerned  as  a  director, 
his  relation  with  the  Interborough,  the  correspondence  does  not 
show  any  transactions,  any  dealings,  any  letters,  but  I  think  that 
the  chronology  of  the  case  is  established  by  the  testimonies  which 
show  that  in  ISTovember  the  Interborough  and  the  Public  Service 
Commission  were  in  negotiations. 

Mr.  Morgan. —  I  think  it  was  quite  possible  because  I  noticed 
in  the  voucher  that  you  read  the  other  day  that  it  said  if  we  brought 
the  transactions  to  a  close  within  a  certain  time  the  money  should 
be  paid  back. 

Mr.  Moss. —  That  is  the  other  $250,0O0i  that  went  to  you  and 
the  syndicate.  That  leads  to  this  qiiestion:  Inasmuch  as  you 
put  a  mark  under  the  account,  closed  it  up  as  to  your  pei'sonal  fees 
and  got  your  $250,000  whether  or  no,  but  as  to  the  other  $250,000 
which  went  to  you  and  the  association,  it  was  written  in  the 
voucher  that  if  the  matter  was  resumed  and  went  through,  the 
$250i,0i00i  to  the  association  would  be  credited.  Why  wouldn't 
the  same  arrangement  be  right  for  $2&0i,00'0  that  you  took  to  your 
firm  personally  ? 

Mr.  Morgan. —  I  don't  know  anything  about  that. 

Mr.  Moss. —  Is  there  any  reason  why  one  $2i5'0,0i00  should  be 
treated  different  from  the  other  ? 

Mr.  Morgan. —  I  don't  know.    I  should  think  very  likely. 

Mr.  Moss. — ^  Doesn't  it  occur  to  you  that  in  November,  1911, 
when  one  voucher  was  taken  for  $250',000  it  indicated  it  was  to 
be  repaid  if  the  transaction  was  really  closed  —  ended  ? 
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Mr.  Morgan  —  I  don't  know.  There  might  have  been  twenty 
reasons  for  that. 

Mr.  Moss. —  There  is  a  hope  expressed  in  one  of  those  vouch- 
ers, and  a  willingness  to  refund,  but  as  for  your  personal  $250,000 
thus  remains  the  drawn  line,  the  closed  transaction. 

Mr.  Lindabury. —  This  bill,  I  think,  was  sent  in  some  two 
months  before,  and  was  pending.  Now,  when  it  was  pending, 
nobody  supposed,  not  even  the  Interborough,  that  the  matter 
would  ever  come  up  again,  but  I  think  there  was,  as  you  call  it, 
something  stirring  in  the  latter  part  of  November,  then  at  that 
time  they  added  that  proposition  with  respect  to  the  credit  of  the 
$250,0001  because  of  the  hope  that  the  Interborough  had  that 
something  would  come  of  it. 

Mr.  Moss. —  Why  should  not  it  have  been  added  to  Mr.  Mor- 
gan's voucher  so  that  he  would  refund  or  credit  it  upon  his  com- 
missions or  discount  ? 

Mr.  Lindabury  —  Because  the  work  had  been  done  and  the 
money  had  been  earned  —  just  as  much  as  earned. 

Mr.  Moss. —  But  it  was  an  unsuccessful  transaction. 

Mr.  Lindabury. —  That  was  for  holding  the  money  all  this  time. 
Now,  if  they  were  able  to  use  it  as  contemplated  within  the  next 
two  months,  as  provided,  v/hy  then  they  might  have  thought  that 
that  additional  two  months  to  two  and  a  half  years,  need  not  count 
and  the  $250,000  might  fairly  be  credited. 

Mr.  Moss. —  Had  you  incurred  any  expenses  that  would  be  out 
of  this  $250,000? 

Mr.  Morgan. —  No  more  than  the  ordinary  expenses  of  running 
the  office  which  we  always  have. 

Senator  Thompson. —  The  matter  was  taken  up  from  the  time 
of  the  letter  of  Mr.  Bae  of  the  Pennsylvania  Railroad.  That  is 
October  28th. 

Mr.  Lindabury. —  Who  was  that  to  ? 

Senator  Thompson. —  The  mayor. 
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Mr.  Lindabury. —  I  see.  Now  that  bill  had  been  sent  two 
months  previously. 

Mr.  Moss. — ■  There  had  been  prior  to  that,  you  remember  the 
Ereedman  letter  that  came  in  shows  the  communication  with  Mr. 
Hunter  of  the  Pennsylvania  Railroad  coming  down  to  see  the 
mayor.     That  was  before  that. 

Senator  Thompson. —  This  is  his  formal  letter  to  the  mayor. 

Mr.  Lindabury. —  You  see,  before  that,  as  I  said,  the  bill  had 
been  sent  in.  When  it  reached  the  board  they  dealt  with  it ;  in 
November  they  added  that  credit  clause,  probably  because  they 
then  thought  on  account  of  this  movement  on  the  part  of  the 
Pennsylvania,  that  something  would  come  out  of  it  after  all. 

Mr.  Morgan.^ — I  may  say  you  are  guessing;  we  don't  know- — 
I  don't  know  —  what  the  conversations  were.  I  have  no  opinion 
to  give. 

Mr.  Lindabury. — •  I  am  drawing  my  inferences  from  the  situ- 
ation and  I  think  the  bill  was  sent  in  in  September  or  the  first  of 
October. 

Mr.  Moss. —  Of  course  the  bill  not  being  paid  until  November 
16,  the  transaction  morally  and  legally  would  speak  from  the 
time  it  was  recognized  until  November  19  th. 

Mr.  Lindabury. —  But  it  is  this  way.  If  it  had  not  been  re- 
garded as  all  around  dead,  the  bill  would  not  have  been  sent  and 
the  fact  that  this  condition  is  added  on  the  part  of  the  Inter- 
borough  after  the  Rae  negotiations  were  opened  up  again,  I  think 
rather  explains  the  course  that  events  took.  That  is  all.  You  can 
draw  an  inference  as  good  as  I  can,  when  you  know  the  bill  was 
accepted  before  this  Rae  letter. 

Senator  Thompson. —  I  understand. 

Mr.  Moss. —  Who  originally  got  you  interested  in  the  Inter- 
borough  financing? 

Mr.  Morgan. —  What  bank?  The  first  one  I  don't  remember. 
The  proposition  came  up  to  us  to  put  out  some  notes  to  refund 
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some  Interborough  notes  which  were  coming  due,  but  who  brought 
it  to  the  office  I  don't  know. 

Mr.  Moss. —  Mr.  Cram,  in  one  of  his  short  speeches  —  he 
never  made  very  long  ones  —  in  the  Public  Service  Commission 
when  they  were  discussing  this  contract,  expressed  his  dissent. 
He  characterized  them  as  being  the  schemes  of  the  Kyan-Belmont- 
Morgan  people,  indicating  by  that  question  a  sort  of  standing 
interest  in  subway  matters  in  Ryan,  Belmont  and  Morgan.  Had 
you  any  association  with  Mr.  Eyan  ? 

Mr.  Morgan. —  I  think  not. 

Mr.  Moss. —  Mr.  Belmont  ? 

Mr.  Morgan. —  We  had  associations  in  building  the  subway 
originally;  we  have  considerable  interest;  put  up  a  good  deal  of 
money. 

Mr.  Moss. —  There  was  a  time  when  Ryan  and  Belmont  stood 
together. 

Mr.  Morgan. —  We  had  nothing  to  do  with  them. 

Mr.  Moss. —  Your  interest  with  Belmont  was  after 

Mr.  Morgan. —  ]S!^o,  after  the  combination  with  the  Inter-Met 
was  made,  we  sold  all  the  securities  we  had. 

Mr.  Moss. —  Didn't  you  have  a  practical  interest  in  subway 
matters  from  that  time  that  you  have  just  mentioned  ? 

Mr.  Morgan. —  I  don't  remember  the  dates  here;  they  are  not 
in  my  mind. 

Mr.  Moss. — -Wasn't  it  in  your  contemplation  as  far  back  as 
that  period  that  your  house  would  become  associated  with  the 
building  of  subways  in  ISFew  York  City? 

Mr.  Morgan. —  Not  taking  the  lead.  Mr.  Belmont  had  taken 
the  lead.  We'  helped  Mr.  Belmont  and  were  glad  to  do  it.  We 
wanted  the  subways. 

Mr.  Moss. — -  Then  you  helped  Mr.  Belmont.  Mr.  Belmont 
continued  to  be  a  director  in  the  Interborough  and  it  was  pretty 
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generally  understood  among  financial,  men  and  practical  business 
or  railroad  m-en  that  you  people  were  interested  in  tke  question 
of  subways. 

Mr.  Morgan. —  Oh,  I  thiiik  it  was. 

Mr.  Moss. —  And  had  friendly  relations  with  the  people  that 
might  be  interested  in  the  actual  construction.  You  were  looked 
upon  as  the  prospective  financier  of  any  such  proposition  the 
Interborough  was  in  position  to  make. 

Mr.  Morgan. —  I  don't  know.    I  should  think  it  very  likely. 

Senator  Thompson. —  There  was  one  other  thing. 

Mr.  Moss. —  When  Mr.  Stetson  entered  into  these  conferenoeiS, 
sometimes  with  city  officials  and  sometimes  with  Interborough 
men,  was  he  acting  as  your  counsel  ? 

Mr.  Morgan. — -Yes,  sir. 

Mr.  Moss. —  For  the  purpose  of  seeing  the  securities  were 
safe. 

Mr.  Morgan. —  Yes,  sir. 

Mr.  Moss. —  Legally,  and  you  don't  know  of  any  relations 
where  anybody  else  than  Mr.  Stetson  sustained  their  legality.  He 
was  advertised  generally,  I  notice,  as  having  given  his  opinion 
as  to  their  legality.  Did  you  know  about  the  suit  that  was  brought 
to  test  their  validity  ? 

Mr.  Morgan. —  I  didn't  know  anything  of  it.  The  matter 
should  be  judically  settled  before  we  undertook  it. 

Mr.  Moss. —  Was  that  before  Mr.  Stetson  got  through  with  it  ? 
Did  he  understand  that  ? 

Mr.  Morgan. —  T  think  so. 

Mr.  Mobs. —  Did  Mr.  Stetson  converse  with  you  as  to  the 
procedure  that  was  to  be  taken  to  test  these  ? 

Mr.  Morgan. —  We  had  nothing  to  do  with  that  procedure. 

Mr.  Lindabury. —  The  letter  of  May  12th  recites  that. 
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Mr.  Moss. —  Mr.  Stetson  must  kave  known  who  brouglit  the 
suit  and  the  general  nature  of  the  suit  and  the  way  it  went 
through.    It  would  be  up  to  him. 

Mr.  Morgan. —  He  would  naturally  know  it,  yes. 

Mr.  Moss. —  It  has  been  alleged  and  proved  that  the  taxpayers 
who  brought  these  actions,  some  of  them  were  actually  financed 
by  the  Interborough  Company,  bills  of  lawyers  were  paid  by  the 
Interborough  Company.    Mr.  Stetson  never  mentioned  it  to  you  ? 

Mr.  Morgan. —  I  don't  think  so.    He  did  not. 

Senator  Thompson. —  There  was  some  question  here  about  a 
letter  —  a  letter  that  Mr.  Colby  and  I  had  some  controversy 
over  —  that  you  brought  to  Mr.  Shouts  after  Mr.  Lane  came. 
After  that  you  talked  with  Mr.  Shonts  ? 

By  Mr.  Morgan : 

A.  I  talked  with  Mr.  Shonts,  yes. 

Senator  Thompson. —  ISTow,  the  suggestion  was  made  that  you 
wrote  a  letter  to  Mr.  Shonts  about  that. 
A.  I  wrote  no  letter  to  Mr.  Shonts. 

Senator  Thompson. —  1  presume  you  looked  through  youi 
private  correspondence  ? 

A.  Yes.    We  have  shown  letters  from  the  file. 

Mr.  Lindabury. —  Mr.  Morse  saw  the  whole  thing  in  its  virgin 
condition. 

Senator  Thompson. —  This  Committee  is  under  obligations  to 
Morgan  &  Co.  in  the  way  they  have  turned  over  their  files  to  us. 
I  Vant  to  mention  the  order  and  method  we  find  among  them. 

A.  I  haven't  anything  to  do  with  anybody  else's  files;  I  cer- 
tainly know  how  to  take  care  of  my  own. 

iir.  Morgan  is  dismissed  and  Mb.  Peendeegast  takes  the 
stand.    Having  been  previously  sworn  he  testifies  as  follows : 

By  Mr.  Moss: 

Q.  When  did  you  become  the  mayor's  representative  in  these 

negotiations  ?    A.  As  stated  in  the  statement  I  read  to  you  this 

morning  in  the  month  of  November,  1911. 
6  —  8 
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Q.  Did  lie  invite  jou  directly  to  be  liis  representative  or  did 
that  simply  shaipe  itself?  A.  I  think  you  have  very  well  ex- 
pressed in  your  question  —  it  shaped  itself. 

Q.  It  drifted  that  way  and  you  found  he  was  not  attending 
the  conferences ;  he  referred  to  you  and  spoke  to  you.  about  it  ? 
A.  It  was  only  at  that  time  that  I  commenced  to  attend  the  con- 
ferences between  the  committees  of  the  board  of  estimate  and 
the  Public  Service  Commission  and  the  representatives  of  the 
railroad  company. 

Q.  Did  you  feel  yourself  willing  to  be  his  representative?  A. 
I  did. 

Q.  I  call  your  attention  to  one  of  the  newspapers,  April  20, 
1911.  This  gives  what  purports  to  be  a  statement  from  you 
addressed'  to  the  mayor.  It  starts  out  "  I  want  you  to  distinctly 
understand  that  you  now  have  arrived  at  that  stage  in  your  career 
where  you  are  going  to  find  that  there  are  some  men  who  will 
not " —  I  didn't  begin  at  the  beginning.  The  comptroller's 
letter  is  directed  against  the  mayor  personally  and  in  the  first 
paragraph  he  charges :  "  For  so  many  years  you  have  been  in  the 
habit  of  calling  people  names,  misrepresenting  their  positions 
and  browbeating  them  in  general  for  your  own  private  ends  that 
this  practice  has  become  a  passion  with  you.  I  want  you  to 
distinctly  understand  that  you  have  now  arrived  at  that  stage  in 
your  career  where  you  are  going  to  find  that  there  are  some  men 
who  will  not  tolerate  these  proipensities." 

Senator  Thompson. —  You  wrote  the  mayor  that? 

A.  That  letter  I  wrote'  the  mayor  in  answer  to  a  letter  the 
mayor  had  written  to  somebody  —  I  think  the  president  of  the 
Civil  Service  Commission  —  in  which  he  very  severely  criticised 
my  attitude.    As  I  say,  there  is  more  of  it  just  like  that. 

Mr.  Moss. —  There  is  a  little  more  in  this  letter.  One  of  the 
criticisms  was  that  you  had  appointed  a  man  who  was  a  con- 
nection of  Mr.  Campbell  —  an  appointment  of  some  one  who  was 
connected  with  Mr.  Campbell,,  the  Interborough  treasurer. 

A.  ISTo,  Mr.  Moss.  The  connection  of  Mr.  Campbell  of  the 
Interborough  Company  was  oaily  appointed  in  1915. 
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By  Mr.  Moss: 

Q.  Oh,  that  was  after?  A.  Yes..  A  loBg  time.  Four  years 
after. 

Q.  Now,  I  quote  some  more  from  this  letter.  "  You  assert 
that  you  have  not  tolerated  any  dismissals  for  political  reasons. 
I  cannot  help  recalling  a  few  cases  in  point  which  show  the 
hollowness  of  your  statement.  A  deputy  commissioner  in  charge 
of  a  prominent  department  in  Brooklyn  desired  to  be  kept  in  the 
service.  His  friends  approached  you  and  you  snarlingly  told 
them  that  man  worked  against  me. 

The  man  lost  his  job.  Y\^hy  did  you  force  him  out  ?  Was  not 
the  reason  political  ?  In  another  board  over  which  you  have  abso- 
lute control  the  secretary  has  been  in  the  city  service,  I  think 
almost  forty  years.  He  was  put  out  immediately  after  you  had 
made  your  new  appointments  in  that  board  and  his  place  was  given 
to  a  democratic  district  leader  in  Brooklyn.  The  district  leader 
is  a  fine  young  fellow  and  I  am  glad  he  got  the  job. 

In  another  board  when  your  appointees  went  in  they  found  a 
republican  secretary.  He  was  promptly  dispensed  with.  I  asked 
one  of  the  commissioners  why  he  had  been  dismissed  and  he  stam- 
meringly  told  me  that  the  secretary  had  been  in  the  habit  of  having 
people  call  on  him  on  political  business.  Would  it  not  be  more 
honest  to  come  right  out  and  frankly  siay:  '  We  wanted  his  job 
and  we  took  it  from  him  ? '  I  coaild  give  two  columns  of  similar 
instances,  but  I  think  that  these  few  will  suffice.  Furthermore, 
an  analysis  of  your  appointments  and  mine  will  prove  that  I  have 
appointed  more  democrats- than  you  have  republicans.  You  seem 
to  think  that  all  of  the  positions  included  in  the  list  of  ninety- 
seven  cases  which  your  commission  proposed  to  classify  are  filled 
by  appointees  of  mine.  Such  is  not  the  case.  Twelve  are  vacant 
and  twenty-nine  were  in  the  service  before  I  came  here  and  have 
been  retained  by  me.  Of  the  145'  exempt  places  at  my  disposal, 
in  my  department,  there  are  only  129  filled  at  the,  present  time. 
This  reduction  I  have  made  for  reasons  of  good  administration 
and  economy.  The  fact  that  such  places  have  not  been  used  by 
me  disproves  conclusively  your  claim  that  I  am  using  these  exempt 
positions  for  purely  political  reasons." 
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Then  I  pass  over  to  tt©  last  paragrapli.  "  You  say  in  your 
letter  that  you  cannot  be  party  to  .a  wrong.  Who  would  ever  sus- 
pect you  ?  The  morning  paper  indicated  that  the  general  deposi- 
tors of  the  Clarnegie  Tru'st  Company  will  be  paid  sixty  cents  on  the 
dollar.  Thi^  means  that  the  city  o£  ISTew  York  will  realize  sixty 
per  cent  on  the  $500,000^  of  the  $l,000,0-0'Oi  deposited  in  that  com- 
pany be  one  of  your  appointees  who  is  still  in  office  and  whose 
powers  you  propose  to  enlarge  materially  by  your  new  charter, 
while  his  very  presence  is  a  disgrace  to  the  city  of  New  York." 

A.  That  is  my  letter. 

Q.  Yes.  ISTow,  that  was  in  April,  1911  ?  A.  I  meant  every 
word  of  it,  too. 

Q.  ISTow,  I  will  take  another  one.  This  letter  is  dated  August 
18,  1911.    A.  That  was  dictated  on  the  steamer  as  I  sailed  away. 

Q.  We  are  getting  down  close  to  the  serious  matters  of  1911, 
which  was  a  very  busy  year.  In  this  you  discuss  the  charter  which 
you  say  the  mayor  had  drawn  with,  the  assistance  of  Mr.  Easton. 
You  draw  attention  to  the  fact  that  the  copies  on  that  title  page 
bear  the  superscription,  "  Prepared  under  the  direction  of  the 
Corporation  Counsel,  Archibald  R.  Watson." 

"  Everybody  now  rea.lizes  what  an  absolute  atrocity  this  attempt 
at  a  charter  was.  It  is  not  going  too  far  to  say  that  it  was  the 
most  lamentable  effort  of  the  kind  ever  set  before  the  public."  I 
am  quoting  now  from  the  S'Un. 

"  Its  construction  wias  absolutely  worthless,  and  it  teemed  with 
inaccuracies.  It  presented  a  fair  index  of  what  we  might  expect 
from  that  quarter." 

Senator  Thompson. —  Who  says  that  ? 

Witness. —  I  say  that. 

Mr.  Moss. —  Mr.  Prendergast. 

Witness. —  That  is  my  characterization  of  the  charter,  a  pro- 
posed charter  which  was  prepared  under  the  direction  of  Mayor 
•Gaynor  and  the  Corporation  Counsel's  office. 

Mr.  Moss. — "  The  present  draft  is  a  much  better  instrument. 
As  far  as  its  workmanship  is  concerned,  it  has  been  fairly  well 
•done.     This  is  due  to  the  fact  that  the  City  Committees  of  the 
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Semate  .and  the  Assembly  called  to  tlieir  help  a  man  who  under- 
stood how  to  draw  bills  and  frame  charters.  While  the  literary 
construction  of  this  charter  is  better,  it  is  filled  with  the  same 
glaring  attempts  to  gi-asp  power  and  to  conduct  this  city  govern- 
ment on  a  personal  basis  as  were  evident  in  the  first  Gaynor 
charter. 

While  this  new  charter  was  being  prepared  Oorporation 
Counsel  Watson  was  in  Albany  nearly  all  the  time  conferring 
with  those  who  were  drawing  the  charter.  Different  reprebcnta- 
tives  of  his  office  were  there  all  the  time.  Frequent  visits  were 
made  to  the  Committee  on  Draft  by  other  "well-known  representa- 
tivas  of  Mr.  Gaynor.  Consequently  he  must  assume  his  responsi- 
bility for  this  charter.  The  responsibility  cannot  truthfully  be 
shifted  to  anybody  else.  If  Mr.  Gaynor  and.  his  lackeys  were 
disposed  to  frame  a  good  charter  for  this  city,  everyone  would 
welcome  it  but  they  have  done  exactly  the  opposite.  What  could 
be  worse  than  the  attempt  to  concentrate  in  the  hands  of  the  mayor 
the  absolute  direction  and  supervision  of  all  subway  development. 
Under  this  new  charter  he  would  have  a  veto  po^wer  over  all  plans, 
routes  'and  contracts.  Who  on  earth  but  himself  ever  suggested 
that  he  should  have  this  power  ?  Who  wants  him  to  have  it  except 
some  of  his  interested  friends?  If  he  had  displayed  any  states- 
manlike intelligence  in  treating  the  subway  question  an  effort  to 
give  him  the  direction  of  it  might  have  some  justification  but  the 
contrary  is  the  fact.  He  has  been  on  every  side  of  the  question. 
He  does  not  seem  to  have  an  idea  upon  it  that  lasts  him  as  long 
as  it  takes  him  to  walk  over  the  Bxooklyn  bridge.  He  is  to-day  in 
the  position  of  being  a  rank  obstructionist  and  in  the  face  of  this 
palpable  fact  it  is  proposed  to  let  him  say  hereafter  what  routes 
shall  be  built,  what  company  shall  operate  them  and  what  con- 
tractors will  get  the  awards.  This  power  that  should  not  be  left 
to  any  one  man,  I  don't  care  who  he  is,  and  certainly  it  should 
not  be  left  to  the  present  mayor." 

You  haven't  recently  heard  or  read  any  worse  criticism  of 
the  mayor  than  these  which  you  yourself  wrote,  have  you? 
A.  Well,  as  to  my  qualifications  as  a  critic,  of  course,  I  would 
not  like  to  express  any  personal  opinion,  except  those  who  are 
criticised  usually  say  they  are  not  bad.     But  now,  just  let's  us 
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understand  -each  other,  Mr.  Moss.  In  my  statement  tliis  morning 
I  called  your  attention  to  this  fact.  I  put  it  as  plainly  as  I  knew 
how.  "  My  relations  with  the  mayor  for  more  than  a  year  had 
been  very  unpleasant,  but  he  stated  to  me  that  morning  that  he 
hoped,  for  the  sake  of  the  city,  that  we  could  work  together  upon 
this  question  and  work  harmoniously.  I  assured  him  that  I  was  - 
quite  willing  to  work  harmoniously  on  this  and  on  every  other 
question." 

Q.  It  is  one  thing  to  work  harmoniously  with  a  man  when 
you  have  to  work  with  him  as  a  brother  official ;  it  is  another  thing 
to  act  as  his  representative?  A.  ISTo,  I  do  not  think  it  is  an 
unusual  circumstance  at  all,  providing  you  are  treating  him  as 
a  brother  official. 

Q.  Did  you  trust  him  ?  A.  Did  I  trust  the  mayor  ?  In  what 
sense  do  you  ask  that  ? 

Q.  I  ask  you  in  the  sense  that  you  would  be  willing  to  repre- 
sent him.  A.  Yes,  I  told  you  before  I  was  willing  to  represent 
him  and  I  trusted  him  to  this  extent  fully ;  that  as  his  representa- 
tive if  anything  transpired  that  he  would  be  willing  to  do  exactly 
as  he  told  me  he  would  be  willing  to  do  and  agree  to  whatever 
I  agreed  to. 

Q.  Did  you  think  then  that  you  were  his  representative  in  the 
sense  of  directing  what  to  do  ?  A.  ISTo,  not  at  all.  By  no  means, 
and  there  is  nothing  of  that  kind  implied. 

Q.  I  didn't  say  that  there  was,  but  I  wanted  to  make  sure. 
A.  May  I  continue?  You  know  very  well  from  long  experience 
in  public  life,  Mt.  Moss,  that  when  men  are  thrown  together  and 
contrary  currents  get  between  them,  and  they  are  both  men  who 
speak  their  mind  pretty  freely  and  have  a  good  deal  of  Irish  blood 
in  their  make-up,  that  they  are  apt  to  fight  and  fight  hard. 

Q.  Mine  is  Dutch  and  T  am  not  on  equal  ground.  A.  I  never 
suspected  your  being  Irish.  They  are  apt  to  fight  and  they  fight 
hard,  just  as  hard  as  they  know  how.  That  is  the  way  I  always  • 
fight  and  in  the  year  1911  it  was  one  continuous  struggle  between 
Mayor  Gaynor  and  me.  The  young  man  sitting  alongside  of  you 
knows  that  very  well.  So  there  was  no  question,  I  might  say, 
during  that  whole  year  from  December,  1910,  right  up  to  the  latter 
part  of  October,  1911,  over  which  Mayor  G-aynor  and  I  didn't 
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clash.  I  don't  want  to  comment  on  tliat  now  any  more  than  I 
can  help  and  I  wouldn't  mention  it  now  only  for  the  fact  that  you 
bring  out  these  letters.  Y\'e  were  very  antagonistic  to  each  ottier. 
Almost  everything — ^more  than  I  said  in  that  letter  or  that 
statement  I  made  when  leaving  the  country  on  the  8th  of  August 
about  the  subway  question  I  said  at  the  Academy  of  Music  in 
a  speech  which  I  will  be  very  glad  to  furnish  you,  discussing  the 
charter  and  discussing  the  subway  question  and  he  was  in  the 
house  at  the  time  and  heard  what  I  said. 

There  was  no  question  as  to  the  way  we  regarded  each  other. 
We  were  positively  antagonistic.  But  we  came  to  a  change  in 
affairs.  The  Gaynor  charter  was  beaten  —  beaten  through  the 
efforts  of  a  number  of  men  and  I  was  one  of  them. 

Senator  Thompson. —  Did  you  write  these  letters  because  you 
believed  what  you  said  was  so  or  did  you  write  them  for  the  pur- 
pose of  beating  the  charter?  A.  One  to  tell  the  mayor  exactly 
what  I  thought  of  him  and  the  other  for  beating  the  charter. 
I  believe  everything  I  said,  Mr.  Moss.  It  is  all  true.  There  isn't 
a  thing  I  said  in  those  letters  that  is  not  true. 

By  Mr.  Moss : 

Q.  Then  the  puzzle  remains  how  you  would  consent  to  being 
his  representative  in  the  slightest  degree.  A.  Because  now,  that 
might  puzzle  you,  Mr.  Moss,  it  might  not  puzzle  other  people,  and 
it  might  entirely  mystify  others.  It  doesn't  me,  because  I  have 
been  knocking  around  in  public  business  now  for  about  eight  years 
and  I  know  the  man  you  are  on  terms  of  the  bitterest  enmity  with 
one  day,  you  are  on  good  terms  with  the  next. 

Senator  Thompson. —  I  hope  you  are  better  informed  about 
these  subway  contracts. 

A.  I  am  perfectly  informed  about  the  thing  I  mention.  Don't 
worry.     That  runs  all  through  public  life 

Mr.  Moss. —  Don't  get  too  far  away  from  the  point.  Let's 
assvime  that  your  hypothesis  is  correct  and  that  the  Senator  who 
was  criticising  the  iGovernor  may  vote  for  him. 

I  nominated  William  Travers  Jerome  in  'Cooper  Union  for 
district-attorney  when  it  was  public  knowledge  that  we  were  abso- 
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lutely  antagoiiistie  to  each  otk&r..  Those  situations  ar-e  not  the 
situations  I  am  speaking  of.  We  may  have  to  deal  with  each 
otbeT  in  oiScial  life  because  of  our  ooneeption  of  puhlie  duty  but 
I  draw  the  line  when  you  allow  the  man  to  be  what  you  call 
Mr.  Graynor  in  these  letters,  to  be  my  representative. 

A.  Well,  Mr.  Moss,  what  you  would  do  under  a  given  set  of 
circumstances  I  don't  think  is  at  issue  at  all.  It  really  isn't  of 
very  much  interest  to  me.     What  I  would  do  is  my  own  affair. 

Q.  What  you  would  do  is  not  interesting  to  me  but  interesting 
to  this  Committee.  You  believed  that  Mr.  Oaynor  couldn't  be 
trusted  if  thrae  words  are  to  be  taken  in  their  natural  signifi- 
cance. You  believed  he  had  retained  in  office  a  man  as  city 
chamberlain  whose  retention  in  office  was  a  stinging  disgrace  and 
we  won't  have  to  talk  about  any  individual  to  know  just  what 
you  mean  to  imply  there.  You  said  he  was  grasping  for  power 
in  order  that  he  might  serve  his  interested  friends.  Who  do  you 
think  his  interested  friends  were?  A.  I  thought  there  were  a 
great  many  people  who  were  very  much  interested  in  the  settle- 
ment of  the  subway  question. 

Q.  Interborough  people?  A.  Absolutely.  And  they  had  no 
improper  motives. 

Q.  If  you  believed  that  the  chief  magistrate  of  the  city  was  so 
beholden  to  the  InteTborough  Company,  concerning  whom  you 
have  written  your  mind  as  an  individual  and  about  whom  you 
have  written  as  a  company,  how  could  you  dare  to  tie  up  with 
him  ?  Well,  I  won't  ask  that  question  because  it  is  merely  argu- 
ment. The  answer  is  naturally  implied  in  the  question.  A. 
There  is  nothing  to  it. 

Q.  I  think  there  is  something  to  it.  A.  I  said  Mayor  Gaynor 
had  tried  to  grasp  power  in  the  charter  and  I  meant  it.  And 
I  repeat  that  I  could  grasp  power  to-day  for  interested  friends 
and  there  would  be  nothing  important  in  their  action. 

Q.^  In  August,  1911,  you  were  criticising  Mayor  Graynor  for 
trying  to  grasp  power  in  the  charter  to  help  his  Interborough 
friends  and  within  two  months,  I  think,  of  that  time  you  were 
acting  as  his  representative  by  your  own  choice.  A.  He  asked  me 
if  I  would  be  willing  to  do  that,  and  I  stand  by  that  to-day. 

Q.  I  thought  you  drifted  into  it.  I  imderstood  that  it  natu- 
rally developed  in  your  intercourse  with  each  other.  He  asked 
6—6 
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you  to  do  it  and  you  did  it;  you  represented  him.  "When  you 
wrote  this  letter  in  August,  1911,  in  which  you  refer  to  his  inter- 
ested friends  you  knew  the  position  he  had  taken  in  the  letter  to 
the  people  of  the  city  of  New  York  on  July  19'th  ?  You  refer  to 
it,  I  think,  in  your  statement  ?    A.  Yes. 

Q.  Did  you  believe  he  meant  what  he  said  in  that  letter  ?  Did 
you  believe  that  was  an  honest  speech?  A.  I  decline  to  answer 
any  such  question. 

Q.  Why?  A.  Because  I  don't  wish  to  discuss  what  Mayor 
Gaynor  meant  or  thought. 

Q.  Let  me  make  myself  clear.  The  purpose  of  my  asking  you 
that  is  to  enter  that  which  you  have  described  as  representing 
Mr.  G-aynor  and  I  want  to  see  what  you  thought  you  were  repre- 
senting when  you  understood  that.  That  was  why  I  asked  you. 
A.  That  is  all  right.  The  attitude  I  thought  I  was  representing 
was  the  attitude  clearly  expressed  in  the  statement  I  gave  you 
this  morning  which  was  that  the  subway  question  was  in  a,  state 
of  chaos.  The  B.  E.  T.  had  been  given  a  good  many  of  the  lines 
but  the  settlement  was  not  satisfactory,  in  my  judgment,  to  the 
people  of  the  city.  It  was  open.  It  was  then  to  be  decided  what 
would  be  done  and  a  reopening  of  the  question  was  suggested. 
After  the  conversation  we  had  on  December  1,  1911,  I  assumed 
we  were  opening  up  entirely  new.     What  has  passed,  let  it  pass. 

Q.  We  can't  let  it  pass,  because  in  one  view  the  mayor's  posi- 
tion was  changing  like  a  weather  cock ;  in  the  other  view  it  might 
be  thought  that  his  varying  attitudes  were  but  part  of  some 
plan  that  he  had  in  his  mind  which  you  intimated  when  you  said 
he  represented  interested  friends.  Now,  here  in  May,  1911,  Col. 
Williams  was  writing  to  Mr.  Morrissey  that  the  Interborough 
Company  had  an  office  in  the  City  Hall.  I  think  that  was,  prac^ 
tically  his  expression.  In  July,  1911,  in  this  well-known  letter, 
the  mayor  ends  it  by  saying,  "  I  have  too  long  written  and  spoken 
against  such  damnable  rascality  to  now  turn  about  and  ally  myself 
as  Mayor  of  this  great  and  intelligent  city.  I  shall  go  out  of 
office  without  putting  that  stain  on  my  name."  Now,  in  an 
undertaking  to  be  related  with  him  at  all,  whether  as  representing 
him  or  he  representing  you,  whether  to  be  allied  in  any  way  at 
all  with  a  man  whose  position  was  so  changeable  and  so  open  to 
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tlie  insinuations  of  your  own  letter  o£  August  8tli,  that  is  the 
question  that  I  am  trying  to  discuss  in  putting  these  suggestions 
to  you.  May  we  assume  that  from  the  time  that  you  undertook  or 
permitted  yourself  to  represent  the  mayor  that  your  positions 
were  substantially  in  accord  ?  A.  I  think  so,  yes.  I  will  be  firm 
about  that.  I  am  sure  they  were.  The  mayor  seemed  to  be  very 
anxious  to  get  a  settlement  of  the  subway  question  and  so  was  I. 

Q.  While  speaking  of  this  letter  of  the  mayor  of  July  19  th  we 
may  as  well  speak  of  your  letter  that  was  printed  in  the  Ameri- 
can. This  purports  to  be  a  facsimile  of  the  letter  which  you 
told  us  about  this  morning.  Do  you  recognize  it?  A.  I  do.  I 
wrote  that  letter  with  my  own  hand. 

Q;  ISTow,  I  want  to  call  attention  a  little  bit  to  the  chronology 
of  the  situation  here.  The  Interborough  had  presented  the  propo- 
sition dated  the  5th  day  of  December,  19101  The  terms  of  that 
proposition  you  may  refer  to  a  little  later  on.  On  January  5, 
1911,  Mr.  Mitchel  'and  Mr.  Prendergast  wrote  a  majority  report, 
condemning  the  proposal  of  December  5,  1910i.  Mr.  Williams' 
letter  to  Morrissey,  calling  Mayor  Gaynor  an  Interborough  ally, 
was  dated  May  24,  1911,  and  Mayor  Gaynor's  letter,  attacking 
the  B.  R.  T.,  addressed  to  Mr.  Morrissey  also,  was  dated  May  28', 
1911.  ]^ow,  on  July  ITth,  matters  had  reached  such  a  shape  that 
there  was  a  conference  at  a  mid-day  dinner  at  the  Metropolitan, 
at  which  were  present,  according  to  the  newspapers,  Mr.  Morgan, 
Mr.  Shonts,  Mr.  Prendergast,  President  Miller,  Davidson,  Freed- 
man.  Grout  and  Mr.  Loeb.  A.  I  refer  to  that  in  my  statement. 
I  said  1  did  not  recall  all.  I  have  mentioned  most  of  those  that 
were  there.  We  didn't  get  a  dinner ;  it  wasn't  even  a  lunch.  As 
I  recall,  it  was  one  of  those  occasions  that  occurred  between  four 
and  six  o'clock  in  the  afternoon  and  the  water  flowed  like  cham- 
pagne.   My  recollection  is  that  there  wasn't  even  a  crust. 

Senator  Thompson. —  What  is  that  brand  that 

Mr.  Moss. —  I  have  forgotten  the  brand. 

Senator  Thompson. —  We  understood  that  it  was  an  official 
brand. 

Mr.  Moss. —  The  point  of  the  thing  is  that  the  newspapers  com- 
mented on  it.     I  have  a  clipping  here,  dated  July  18,  1911,  re- 
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f  erring  to  that  meeting  and  saying  in  the  headlines,  "  Interbor- 
ough  Wins  Prendergast's  Support  but  Loses  on  Vote."  The  main 
poini  I  want  to  call  to  your  mind  is  that  it  became  a  matter  of 
newspaper  publicity  by  July  lYth,  printed  the  18th.  A.  Then 
the  gentlemen  who  wrote  it  really  had  the  gift  of  prophecy  because 
nothing  had  been  decided  upon  at  that  time. 

Mr.  iMoss. —  Well,  take  it  as  the  18th. 

■Senator  Thompson. —  The  morning  papers  ? 

Mr.  Moss. —  The  morning  papers ;  yes,  sir. 

But  the  situation  appeared  to  be  that  although  they  had  won 
the  support  of  the  comptroller  they  were  losing  by  one  vote.  A. 
Of  course  I  have  not  attempted  to  answer  that  but  that  must  be 
wrong,  Mr.  Moss,  because  if  they  had  won  my  vote  that  day  they 
would  have  had  a  clear  majority  of  the  board  of  estimate.  There 
would  have  been  ten  votes  to  six,  assuming  that  the  mayor  was 
going  to  vote  against  it. 

Mr.  Moss. —  That  was  the  line  up. 

A.  That  was  not  the  line  up.  At  that  time,  everybody  had 
supposed  up  to  that  date  that  the  mayor  was  going  to  support  the 
Interborough  offer. 

By  Mr.  Moss: 

Q.  On  July  19th  appeared  in  print  the  G-aynor  "  damnable 
rascality  "  letter  ?    A.  You  will  find  that  on  the  20th. 

Q.  Dated  the  19th.  A.  Letter  dated  the  19th.  Was  given  out 
about  8  o'clock  of  the  19th,  printed  on  the  2i0th. 

Q.  You  are  right  about  that. 

Now,  Mr.  Bullock,  reporter  of  the  Times,  volunteered  a  state- 
ment here  the  other  day.  He  got  up  there  and  made  a  statement. 
He  was  called  upon  to  speak  and  said  that  the  mayor  heard  what 
you  were  going  to  do  and  beat  you  to  it. 

Senator  Thompson. — According  to  your  statement,  you  heard 
what  the  mayor  said  and  beat  him  to  it. 

A.  I  did  not.  I  want  to  call  your  attention  to  this:  Several 
times  some  papers,  in  commenting  on  this  question,  have  said  that 
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the  mayor  mad©  a  statement  after  lie  learned  I  was  against  it. 
That  is  not  so.  I  told  yom  the  faets  in  this  statement.  It  is  the 
fir-st  time  I  have  had  a  chance  to  giro  it  to  the  committee. 

Q.  We  didn't  mean  that  you  should  be  denied  that  chance.  A. 
Hope  deferred,  you  know.  This  is  what  actually  happened. 
Don't  let's  have  any  misunderstanding  about  it.  I  don't  want 
people  to  think  the  mayor  heard  what  I  was  going  to  do  and  then 
did  what  I  was  going  to  do. 

Q.  I  want  you  to  get  this  in  your  mind.  Bullock's  statement 
was A.  I  know  what  he  said  and  I  have  talked  to  him  since. 

Q.  He  stated  the  statement  was  given  out  about  midnight.  A. 
I  have  told  you  the  facts  about  this.  I  told  you  I  went  to  the 
American  office  about  8.30.  While  our  conference  was  going  on 
Mr.  Weir  came  to  the  door  and  handed'  me  a  statement  in  which 
the  mayor  denounced  the  last  proposition  of  the  InteAorough  com- 
pany and  stated  he  would  not  support  it.  It  was  after  I  prepared 
a  statement  which  appeared  in  the  New  York  American  the  fol- 
lowing morning  in  which  I  also  said  I  would  vote  against  the 
Interborough  offer.     That  is  what  actually  happened. 

Q.  Let  me  go  over  this.  Did  Reporter  John  Weir,  when  he 
saw  you,  ask  you,  "  Have  you  gone  over  to  the  Interborough  peo- 
ple ? "  and  did  you  decline  to  answer  that  ?  A.  I  have  not  the 
slightest  recollection  of  Mr.  Weir  saying  anything  of  the  kind.  In 
the  first  place,  if  Mr.  Weir  had  been  in  to  see  me  two  or  three 
times  on  Monday,  probably  on  Wednesday.  I  remember  very  dis- 
tinctly Mr.  Bullock  came  in  on  Wednesday.  I  remember  meeting 
him  in  the  City  Hall,  and  standing  there  and  talking  about  this 
for  some  time.  He  reminded  me  of  this  the  other  day  and  I  spoke 
to  him  about  this  statement  to  your  Committee. 

Q.  When  you  saw  Mr.  Merrill  did  he  ask  you  several  times 
the  same  question,  "  Have  you  gone  over  to  the  Interborough  peo- 
ple ? "  and  did  you  evade  a  direct  answer  to  that  question  ?  A.  Wo. 
I  haven't  any  recollection  of  Mr.  Merrill  asking  me  such  a  ques- 
tion, and  I  think  I  would  ha^e  resented  it  if  he  had  done  so. 

Q.  Did  you  resent  it  ?     A.  I  have  no  recollection. 

Q.  Did  Mr.  Merrill  say  that  it  was  apparent  in  substance  that 
there  was  great  influence  behind  the  Interborough  proposition  ? 
A.  I  don't  remember  him  saying  it.  He  may  have  said  something 
like  that. 
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Q.  Did  Mr.  Merrill,  in  his  talk  to  you,  refer  to  Mr.  Jerome? 
A.  No,  he  did  not;  but  Mr.  Sheam  did. 

Q.  Mr.  Sheam  and  Mr.  Merrill  together,  at  this  time  ?  A.  No, 
no.    In  fact,  talking  about  Jerome  was  a  favorite  pastime  of  mine. 

Q.  The  question  that  I  asked  you  concerning  Mr.  Merrill,  did 
you  make  any  such  statement  as  I  asked  you  to  Mr.  Shearn  ?  A. 
About  what  ? 

Q.  About  that  great  influence.  A.  Wo.  Absolutely  not,  Mr. 
Moss. 

Q.  Did  these  gentlemen  or  either  of  them  argue  with  you  to 
the  effect  that  if  you  went  back  upon  what  they  declared  was  your 
pre-election  position  you  would  lose  cast©  and  fall  from  grace  ? 
A.  From  whose  grace  ? 

Q.  Words  to  that  effect.  I  can't  say  whose  grace.  A.  Now,  if 
you  will  put  your  question 

Q.  Mr.  Prendergast,  I  am  not  asking  you  questions  manufac- 
tured out  of  my  brain ;  I  am  asking ■  A.  They  do  very  lit- 
tle credit  to  anybody. 

Q.  When  I  receive  suggestions  or  statement  of  facts,  I  am 
bound  to  ask  questions,  and  I  want  you  to  know  that  they  are  not 
questions  manufactured  in  my  mind.  They  are  questions  that 
have  been  pub  in  my  hands.  A.  If  I  did  such  a  thing  I  would 
fall  from  grace  ? 

Q.  Is  it  true  or  isn't  it  true  that  you  said  something  like  that? 
A.  No. 

Q.  All  right.  That  you  said  it  or  that  it  was  said  to  you.  A. 
Exactly.     No. 

Q.  Is  it  true  that  in  a  state  of  nervousness,  mth  your  hand 
shaking,  you  reached  for  a  paper  in  the  office  and  wrote  this  state- 
ment ?  A.  Mr.  Moss,  I  presume  I  am  subject  to  fits  of  nervous- 
ness, as  all  other  men  are.  Those  who  know  me  best  laiow,  how- 
ever, that  when  I  am  engaged  in  serious  business  my  hand  is 
usually  very  firm. 

Q.  Did  you  take A.  And  that  there  is  nothing  the  mat- 
ter with  my  tongue,  either. 

Q.  I  never  found  anything  the  matter  with  that.  A.  Now,  of 
course,  if  I  wanted  to  get  angry  over  that  question,  I  would,  but 
it  isn't  worth  while.    I  must  say  I  think  that  question  is  a  decid- 
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edly  silly  question  —  whetlier  witK  hand  shaking  I  reached  over 
to  take  the  paper  with  all  the  dramatics  that  accompanied 

Q. A.  Mr.  Moss,  please  keep  quiet. 

Q.  I  object  to  your  shaking  your  hands  in  a  way  that  I  never 
could  simulate  in  putting  it  up  to  you.  A.  I  am  putting  it  exactly 
where  it  belongs.    Will  you  keep  quiet  ? 

Q.  I  won't.  I  object  to  your  putting  dramatics  in  this  case 
and  assigning  them  to  me.  Yours  were  the  hands  that  were 
shaking.  A.  I  was  trying  to  give  you  a  representation  of  the 
dramatics  as  they  are  supposed  to  be  enacted  in  the  American 
office,  when  almost  anybody  doesn't  matter  whether  the  question 
is  one  of  subway  or  murder  or  petty  larceny,  'he  always  comes 
forward  with  hand  shaking  and  trembling  lip  and  stammering 
tongTie  and  tells  in  anguished  accents  just  the  way  Mr.  Hearst 
wants  it  told.    N^ow,  let's  cut  out  the  nonsense. 

Q.  It  was  very  serious  until  you  began  to  wobble  your  hands, 
and  I  declare  you  scared  me.  A.  I  haven't  commenced  to  scare 
you  yet,  Mr.  Moss. 

Q.  You  can't  laugh  it  out,  Mr.  Prendergast.  We  might  as  well 
get  down  to  business.  A.  Do  I  understand  that  counsel  wants  to 
prove  that  my  hand  trembled  ?    The  answer  is  no. 

Q.  I  heaird  it.  When  you  reached  over  to  the  stationery  box  on 
Mr.  Hearst's  desk  you  did  that  ?  A.  I  didn't  know  I  was  in  Mr. 
Hearst's  office ;  I  thought  I  was  in  the  office  of  L.  J.  O'Reilly. 

Q.  Do  you  recollect  a  large,  flat  desk  ?  A.  In  my  mind's  eye  I 
see  the  moon  peering  through  the  window. 

Q.  !N^o,  you  don't.  And  you  say,  "  I  will  give  you  my  pledge  I 
will  vote  for  the  Interborough  proposition."     A.  No,  I  don't. 

Q.  I  will  read  this  into  the  evidence.  "  The  proposition  of  the 
Intenborough  company,  issued  to-day,  is  not  satisfactory.  I  have 
made  an  earnest  effort " 

Senator  Thompson. — ^What  you  are  reading  now  is  the  written 
statement  by  the  witness  ? 

Mr.  Moss. — •  It  is  on  paper  headed  in  print  "  New  York 
American."  "  The  proposition  of  the  Interborough  Company, 
issued  to-day,  is  not  satisfactory.  I  have  made  an  earnest  effort  to 
convince  myself  that  the  terms  discussed  during  the  last  few 
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days  are  in  the  city's  interest  but  tlie  action  of  tkat  company 
tO'day,  as  shown  in  the  first  offer  they  made,  and  which  they 
have  not  materially  improved  in  their  second  letter,  indicate  the 
futility  of  getting  them  to  deal  in  a  frank  manner. 

My  position  on  this  entire  questioiii)  has  never  changed,  and 
while  I  would  have  preferred,  for  the  sake  of  competition,  to 
have  both  companies  represented  in  the  division  of  our  enlarged 
transit  syste^m,  I  believe  it  will  be  best  for  the  city  to  award  a 
contract  quickly  to  the  Brooklyn  Rapid  Transit  Company,  and 
jalso  immediately  confirm,  the  contracts  fo-r.  the  construction  of 
the  Lexington  avenue  line. 

This  meant,  subway  construction  at  once,  and  will  put  the  city 
in  a  position  of  independence  that  no  other  action  will  afford.  I 
will'  vote  accordingly  in  the  board  of  estimate  to-morrow. 

(Signed)     WILLIAM  A.  PKENDERGAST, 

Comptroller." 

Now,  it  may  be  that  this  is  written  better  than  the  comptroller 
usually  writes.  One  of  the  signs  of  greatness  is  bad  handwriting 
but  it  is  so>  full  of  interlineations  and  alterations  that  I  will  leave 
it  to  the  Chairman  whether  a  facsimile  ought  to  be  irregular. 

Senator  Thompson. —  Can  you  put  this  original  into  thd 
record  ? 

A.  Have  a  photograph  made  of  it. 

Mr.  Moss. —  We  will  have  another  photograph. 

While  you  were  at  the  American  office  did  you  sea  thej-e  any 
other  members  of  the  city  government  ?  A.  !No,  not  whik-  I' 
was  there.  I  think  after  I  had  written  that  statement  I  tele- 
phoned to  Mr.  Mitchell,  who'  was  on  his  way  down  here.  I 
Wouldn't  want  to  swear  that  he  got  there  before  I  left,  but  my 
recollection  is  that  he  did  not.  I  don't  believe  he  did ;  he  may 
have.  But  he  was  going  to  be  there  anyway  that  night,  I  learned 
from  Mr.  Shearn  and  Mr.  Merrill  but  I  phoned  him  at  his  house. 

Q;  Had  you  any  knowled'g©  whether  you  were  in  the  place 
where  you  were  writing  this  letter  Mr.  Mitchel  and  Mr.  McAneny 
were  also  on  the  premises,  in  the  outer  office  ?  A.  No,  not  the 
slightest.    I  don't  see  how  Mr.  McAneny  could  have  been  because 
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I  telephoned  liim  at  his  house  later  O'li  and  he  told  me  he  would 
be  at  ithe  house  all  night,  all  evening,  rather. 

Q.  Have  you  in  mind  the  propositions'  of  that  offer  of  Decem- 
ber 5,  1910,  particularly  as  .to  the  deductions  from  the  earnings  ? 
A.  I  don't  attempt  to  carry  those  things  in  my  mind  unless  it  is 
absolutely  necessary. 

Q.  This  proposition  of  December  5,  1910,  is  one  to  which 
Mayor  Gaynor  frequeaitly  referred  afterwards  as  being  a  propo- 
sition it  was  too  bad  to  have  lost.  A.  I  think  that  is  so.  I  mean 
I  .think  he  referred  to  it. 

Q.  And  one  of  the  reasons  that  he  gave  in  support  of  the  con- 
tract that  ultimately  was  submitted  was  that  it  gave  more  nearly 
than  anything  else  some  of  the  provisions  to  the  contract  pro- 
posed. My  memorandiun  indicates  that  deductions  from  the 
profits  in  that  proposal  of  December  5,  1910,  were  first  main- 
tenance of  equipment  with  allowance  for  depreciation;  second, 
maintenance  of  improvement  and  structure  with  allowance  for 
depreciation;  third,  traveling  and  transportation  expenses; 
fourth,  general  expenses  and  administration  expense;  fifth,  taxes; 
sixth,  actual  annual  cost  of  carrying  cost  of  equipment,  sinking 
fund,  etc.;  seventh,  interest  on  city  bonds  and  sinking  funds; 
and  if  the  gross  income  is  not  sufficient  to  meet  these  in  any  year 
the  Interborough  to  bear  same,  and  not  the  cumulative.  If  there 
is  a  deficit  in  the  city  proceeds,  it  shall  be  accumulative.  The 
first  five  years'  entire  profit  to  go  to  the  city  and  afterward  tc> 
be  divided  evenly.  •  The  idea  of  the  preferential  in  favor  of  the 
CQirLpany  including  the  preferential  for  earnings,  sinking  funds 
and  interest,  cumulative  in  advance  of  any  city  preferentials  had 
noit  come  into  the  negotiations  and  there  was  the  provision  for 
the  first  five  years  of  gross  profits  to  go  to  the  city.  A  division 
lof  the  profitsi  wouldn't  have  been  burdened  with  these  preferen- 
tials. ISTow,  that  was  the  condition  of  affairs  when  you  and  Mr. 
Mitchel  made  your  majority  report  dated  January  5,  1911.  Do 
{70U  believe  that  the  contract  executed  in  March,  1913,  was  better 
than  that  iproposition  ?    A.  Yes. 

Q.  In  what  way  ?  A.  In  the  first  place,  I  think  the  one  broad 
ground  upon  which  it  could  be  said  to  be  better  from  the  city's 
point  of  view  is  that  under  the  present  contract  the  existing  rail- 
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roads  and  tlie  new  railroad  wouldn't  be  pooled.  That  was  not 
'the  idea,  at  all'  in  the  proposed  offer  of  December  '5,  1910,  and  as 
I  read  to  you  this  morning  in  a  communication  with  Mr.  Mitchel 
eent  to  Mr.  McAneny  about  a  month  after  we  had  reported  on  the 
December  5th  offer,  we  said  in  any  negotiations  we  wanted  it 
understood  for  the  record,  any  negotiations  with  the  InterborougK 
people  the  question  of  the  pooling  of  all  the  receipts  of  all  the 
lines,  new  and  old,  would  be  a  condition  precedent  to  making  any' 
contract  with  them.  We  regarded  that  as  one  of  the  reasons  why 
the  December  5th  offer  should  not  be  taten.  In  other  words, 
when  they  proposed  to  determine  the  new  system  by  the  number 
of  tickets  deposited  in  the  boxes  by  the  new  system  and  we  felt 
that  if  any  arrangements  were  made  it  should  be  on  the  general 
■pool  basis. 

Q.  But  under  the  proposition  of  December,  1910,  there  were 
no  preferentials.  A.  There  wouldn't  have  to  be.  Under  the 
December  :5th  offer  of  1910  the  Interborough  would  have  gone 
along,  as  Mr.  Mitehel  and  I  figured  it,  earning  their  old  profit 
on  the  old  part  of  the  system  and  they  would  be  paying,  as  I  told 
you  this  morning,  a  very  much  greater  profit  on  the  old  system) 
than  we  have  allowed  them  under  this  contract  of  six  million 
three  hundred  thirty-five  thousand  dollars. 

Q.  Did  you  make  any  calculation  to  determine  that  difference  ? 
A.  We  would  not  entertain  that  offer  on  the  basis  of  counting 
the  tickets  dropped  into  the  boxes. 

Q.  It  would  be  in  excess  of  the  profit  ?  A.  The  only  benefili 
derived  from  pooling.  All  calculations  at  that  time  indicated 
that  if  we  accepted  this  offer  the  Interborough  would  go  along 
earning  its  prospective  profits  based  upon  the  earnings  at  that 
time  of  the  old  system  and  that,  according  to  the  manner  in 
which  we  suggested  determining  the  receipts  of  the  new  system; 
the  city  would  never  be  able  to  get  anything  out  of  it  at  all  and 
it  would  probably  no  more  than  pay  the  regular  running  charges 
(of  the  new  system.  That  was  our  general  view  of  it  and  I  might 
Bay  to  you  that  in  the  report  of  the  Transit  Company,  of  which 
Mr.  McAneny  is  chairman,  June  30',  1911,  this  question  of  how 
to  determine  the  receipts  was  one  to  which  ■there  was  a  good  deal 
tof  difference  of  opinion  and  they  abandoned  the  suggestion  and 
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finally  came  to  the  proposition  of  pooling  the  receipts  of  the  entire 
isystem,  as  we  decided  to  do.  That  was  not  an  Interborongh 
proposition ;  it  was  the  city. 

Mr.  Schuster. —  The  amount  of  that  preferential  barely  repre- 
sented the  avenage  income.  Did  you  knaw  at  the  time  whether 
there  were  any  expectations  that  that  amount  would  be  augmented  ? 

A.  We  certainly  did.  We  not  only  calculated  it  would  be  aug- 
mented, but  the  figures  for  every  fiscal  year  since  that  time  prove 
that  it  has  been  augmented. 

Senator  Thompson. —  That  is  all  an  assumption  that  the  presr 
ent  subway  will  carry  just  as  many  people  after  the  extension  as 
they  do  now. 

Mr.  Moss. —  InJ  what  way  are  the  formulated  contracts  any 
improvement  over  the  contract  of  December  ,5,  191'0i? 

Senator  Thompson. —  If  the  city  had  built  the  other  side  of  this 
"  H  "  they  would  have  put  the  Interborough  out  of  business. 

A.  I  don't  know  what  they  testified.  I  don't  think  Mr.  Shouts 
meant  that  they  would  be  put  out  of  business. 

Senator  Thompson. —  That  is'  the  uay  he  felt  when  he  was 
before  the  Committee. 

A.  I  repeat  I  don't  think  he  intended  to  convey  that  impression. 

Mr.  Moss. —  Did  you  take  an  active  part  in  preparing  this  re- 
port of  January,  1911  ? 

A.  That  was  prepared  by  Mr.  Mitohel.  I  know  he  had  assist- 
ance in  the  preparation.  After  he  had  prepared  his  first  draft  I 
went  over  it  very  carefully  end  made  some  suggestions  about  it. 
Then  it  went  through  another  revision.  I  think  it  really  went 
through  a  third  before  we  took  it  to  Mayor  Gaynor. 

Mr.  Mos's. —  I  have  here  your  original  letter  to  the  mayor, 
January  4,  1911.  "  Dear  Mayor:  Mr.  Mitchel  and  I  have  been 
very  much  delayed  in  preparing  our  report  upon  the  subway  ques- 
tion. I  thought  I  had  better  let  you  know  about  this  at  once  so 
that  you  need  not  defer  the  preparation  of  your  report.  Our  re- 
port will  set  forth  the  view  expressed  to  you  yesterday  and  I  don't 
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see  that  there  is  anything  to  be  gained  by  your  baving  a  copy  of 
it,  as  you  know  tbe  general  ground  we  will  take  and  will  there- 
fore be  in  position  to  set  forth  your  own  opinions.  Believe  me, 
sincerely  yours." 

Is  tbere  any  other  reason  which  you  will  give  for  a  statement 
that  the  formulated  contract  is  an  improvement  over  that  of 
December  5,  1910i 

A.  I  could  take  the  nine  reasons  I  gave  you  in  my  statement 
tbis  morning. 

Q.  And  the  ■statement  isi  as  full  as  you  can  make  it?  A.  I 
tbink  it  is,  without  going  into  the  matter  in  very  great  detail, 
whicb  I  don't  tbink  necessary. 

Q.  Don't  you  tbink  tbe  absence  of  a  preferential  against  the 
city  in  your  proposition  of  December  5,  1910  was  a  very  import- 
ant provision?  A.  My  ans^ver  to  that  would  have  to  be:  Tbe 
preferential  was  not  absent.  It  was  like  the  travelling  salesman's 
overcoat,  it  was  in  the  bill  but  you  couldn't  see  it. 

Q.  Where  was  it?  A.  It  was  in  the  proposition  that  the  re- 
ceipts of  the  new  system  should  be  determined  by  the  number  of 
tickets  dropped  into  the  boxes  and  the  receipts  and  earnings  of  that 
system  determined  according  to  tbe  number  of  tickets,  if  tbe  busi- 
ness of  the  old  system  was  to  go  on  just  as  it  had  always  gone  on. 

Q.  Mr.  Prendergast,  aren't  you  thinking  of  the  proposition  of 
1911?    A.  Yes. 

"  The  Interborough  plan  for  ascertaining  gross  revenues 
from  the  number  of  tickets  sold  or  deposited  in  the  boxes  at 
tbe  stations  along  the  extensions  and  for  apportioning  non- 
separable  operating  expenses  on  tbe  basis  of  car  miles,  is 
calculated  to  work  great  injustice  to  the  city." 

Tbis  is  from  our  report  of  January,  1911,  discussing  the  Inter- 
borough's  offer,  on  page  20: 

Senator  Thompson. —  In  relation  to  the  third  track  ? 
A.  No. 

Mr.  Moss. —  I  can't  see  a-nywhere  in  tbe  proiposition  of  Decem- 
ber 5,  1910,  tbe  exclusion  of  the  proiits  of  the  old  line. 
A.  Will  you  let  me  have  it,  Mr.  Moss  ? 
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By  Mr.  Moss: 

Q.  Yes.  A.  "  The  gross  operating  revemie  of  the  new  exten- 
sions shall  be  ■ascertained  from  the  number  of  tickets  sold  at  the 
stations  along  the  new  extensions  or  if  deemed  advisable  by  either 
the  city  or  the  company,  from  the  number  of  tickets  dropped  in 
the  boxes  on  the  new  extensions." 

Q;.  There  is  nothing  there  but  protection,  to  the  city.     I  don't . 
see  a  separation  of  the  old  line  and  the  new. 

Senator  Thompson. —  You  simply  take  the  tickets  on  the  ex- 
tensions; that  is  all.  The  tickets  at  the  present  stations  were 
going  to  the  Interborough. 

A.  It  would  be  run  practically  as  two  railroads.  But  on  the 
question  of  regulating  the  profits,  of  course  you  will  have  to  have 
a  new  accounting  system.    There  is  no  doubt  about  that. 

Q.  What  becomes  of  the  income  from  the  old  lines  ?  A.  Well, 
I  hate  to  say  it  in  the  presence  of  the  Interborough,  but  they  were 
going  to  take  it.     That  is  the  story. 

Mr.  Schuster. —  Well 

A.  Don't  you  remember,  Mr.  Moss,  this  little  incident  I  read 
to  you  this  morning,  "  That  it  was  apparently  (and  I  say  surely 
in  my  own  case)  not  the  intention  of  Mr.  Mitchel  and  myself  to 
disqualify  the  Interborough  from  ever  making  another  contract 
with  the  city  is  shown  by  correspondence  between  us  and  Mr. 
McAneny  under  date  of  February  4,  1911,  addressed  to  Mr. 
McAneny  as  chairman  of  the  conference  committee.  With  this 
letter  we  submitted  a  communication  we  had  sent  to  Mr.  Willcox 
as  chairman  of  the  Public  Service  Commission  in  which  we  called 
attention  to  what  appeared  to  be  an  over-estimate  of  the  cost  of 
constructing  the  system  as  outlined  in  the  Interborough' s  offer 
of  December  '5,  1910;  in  concluding  our  letter  to  Mr.  McAneny, 
we  said: 

'  In  order  that  there  may  be  no  question  regarding  the 
record,  we  also  again  take  the  liberty  of  impressing  upon 
you  the  fact  that  in  any  negotiations  which  your  committee 
may  enter  upon  with  the  Interborough,  we  regard  the  two 
questions  of  the  construction  of  a  route  which  can  be  phys- 
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ically  severed  and  independently  operated  at  the  end  of  a 
ten-year  peTiod,  a,nd  also  a  general  distribution  of  profits 
over  -the  entire  system  consisting  of  the  present  subway  and 
such  extensions  as  might  be  built,  as  being  conditions  prece- 
dent to  any  arrangement  made  with  the  Interborough.' " 

Q.  I  wish,  for  the  purpose  of  clearness,  to  indicarte  what  the 
extensions  were  that  were  to  be  built.  The  West  side,  lower 
Manhattan  and  Brooklyn  extensions,  practically  the  Seventh  ave- 
nue line;  the  East  side,  upper  Manhattan  and  the  Bronx  exten- 
sions, practically  the  Lexington  avenue  extensions,  running  up 
into  the  Bronx.  I  don't  find  here  any  of  those  expensive  and 
doubtful  propositions  that  have  been  put  into  the  present  con- 
tract, I  mean  doubtful  in  the  sense  of  the  term.  A.  They  are  all 
in  the  present  contract. 

Q.  All  in  the  present  contract  ?    A.  And  more  ■ —  a  little  more. 

Q.  These  lines  mentioned  in  the  proposition  of  December  5, 
19'10,  were  lines  substantially  in  established  parts  of  the  town? 
A.  Oh,  no. 

Q.  Substantially  so,  the  Seventh  avenue  route  and  the  Lexing- 
ton avenue,  the  best  part  of  Brooklyn  and  the  best  part  of  the 
Bronx,  no  Broadway  line.  A.  The  Bronx  lines  were  not  in  estab- 
lished sections. 

Q.  But  they  were  good.  What  reasonable  probability  of  a 
deficit  on  those  lines  was  mentioned  in  the  proposition  of  Decem- 
ber, 1910?  A.  I  can  tell  you  the  probability  of  a  deficit  was  in 
the  minds  of  nearly  all  of  the  members  of  the  board  of  estimate 
and  apportionment.  My  own  belief  is  that  if  a  vote  had  been 
taken  for  the  December  5th  proposition  it  would  have  been  beaten 
by  a  divided  vote  —  an  even  vote  —  that  the  mayor  and  president 
of  the  boroughs  of  Bronx,  Queens  and  Eichmond  would  proba- 
bly have  voted  for  it  and  Mr.  McAneny,  Mr.  Mitehel  and  I 
would  have  voted  against  it.  So  clear  were  we  that  this  method 
of  determining  the  profits  of  the  system  was  not  a  wise  one  for 
the  city,  I  don't  think  we  ever  had  any  two  opinions  on  that 
subject. 

Q.  You  remember  the  deficits  so  far  as  the  company  was  con- 
cerned were  not  cumulative  and  so  far  as  the  city  was  concerned 
they  were  cumulative.    A.  Tesi;  but,  Mr.  Moss  —  now,  mind  you, 
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I  am  not  characterizing  the  auditor  when  I  say  this,  I  mean  i 
don't  intend  to,  but  it  is  a  very  easy  thing  to  make  an  ofEer  of  a 
deficit  being  cumulative  if  the  possibility  of  ever  realizing  that 
deficit  is  very  remote  and  that  is  the  opinion  we  held  at  that  time, 
that  that  was  not  a  wise  method  of  settling  with  the  Interborough 
Company,  that  it  left  them  in  entire  possession  of  the  profits 
from  the  old  system  and  that  the  results  of  the  new  system  were 
very  uncertain,  indeed. 

Senator  Thompson. —  They  get  it  now,  don't  they  ?  Six  mil- 
lion three  hundred  thirty-five  thousand  dollars  represent  the 
profits  of  1910'  and  1911  in  their  old  system  and  it  guarantees 
that  profit  for  four  years  against  any  competition. 

A.  You  go  too  far  when  you  say  it  is  all  cumulative  against 
the  city. 

Q.  Isn't  it  ?  A.  It  is  true  the  Interborough  was  entitled  to  its 
preferential  and  its  interest  and  sinking  fund  moneys  and  if  there 
is  a  deficit  which  would  have  to  be  carried,  it  is  entitled  to  inter- 
est on  that  deficit  and  entitled  to  interest  upon  the  interest  and 
I  think  that  events  will  prove  and  calculations  certainly  do,  that 
those  deficits  will  be  removed  within  a  reasonable  time  and  there 
will  be  no  lasting  differences.  I  know  there  will  not  be  so  far  as 
the  Interborough  is  concerned,  nor  the  city  either. 

I  don't  know  that  you  have  any  opinion  that  would  disprove 
what  I  say.  I  make  this  statement  advisedly,  now.  When  I  say 
advisedly,  using  the  calculation  that  men  have  to  use  in  a  dem- 
onstration of  that  kind,  because  there  is  nobody  on  earth  that 
knows  whether  the  carrying  capacity  or  the  number  of  persona 
carried  by  the  Interborough  in  fifteen  years  will  be  seven  hun- 
dred ninety  millions  of  people  a  year.  We  don't  know  that ;  we 
can  only  take  the  best  statistics  we  can  find,  but  taking  that  I 
want  to  say  to  you,  Mr.  ]\Ioss,  that  during  the  life  of  that  con- 
tract the  Interborough  will  be  able  to  get  back  all  the  money,  the 
deficits,  during  the  first  eight  or  ten  years  of  operation,  all  the 
interest  upon  those  deficits,  all  the  interest  upon  that  interest; 
that  the  city  will  be  able  to  get  its  6  per  cent  and  all  the  interest 
upon  the  deficits  and  all  the  interest  upon  the  interest  paid  on 
those  deficits,  and  in  addition  to  that,  it  will  get  back  a  good'  ten 
millions  of  dollars  of  the  25  per  cent  which,  of  course,  is  profit. 
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Q.  When  will  that  happen  ?  A.  That  will  happen  before  tho 
contract  is  ended. 

Q.  Before  forty-nine  years  ?  A.  Surely.  Don't  you  think  it 
is  a  pretty  good  proposition  for  the  city  of  New  York,  which 
wants  transit  and  hasn't  got  money  enough  of  its  own  to  spare, 
to  invite  the  railroads  to  join  with  them  and  then  be  able  to-  have 
a  subway  system  that  will  be  woi'th  three  hundred  thirty  millions 
of  dollars  when  it  is  finished  and  during  the  life  of  that  contract 
every  dollar  will  be  repaid  and  every  dollar  of  interest  will  be 
repaid.  There  will  be  some  profits  acquired  during  the  term  and 
at  the  end  of  the  forty-nine  years  everything  has  been  paid  up 
and  the  city  owns  not  only  the  subway  for  which  it  has  itself  paid 
but  will  own  all  the  subways  for  which  the  roads  have  paid.  I 
think  that  is  a  pretty  good  proposition. 

Senator  Thompson. —  If  it  doesn't  become  obsolete. 

A.  JSTeither  you  nor  I  will  be  here  when  the  Brooklyn  Bridge 
will  probably  be  demolished.  The. city  gets  no  revenue  from  those 
three  bridges.  They  cost  twenty  millions  and  twenty-two  millions 
and  fourteen  millions  to  erect.  They  are  used  by  the  people,  the 
city  acquired  no  revenue  from  them.  Until  they  are  paid  for  we 
get  nothing  out  of  them  at  all. 

Senator  Thompson. —  I  don't  believe  there  has  been  any  sort  of 
transportation  facility  that  up  to  to-day  have  lasted  forty-nine 
years  without  becoming  obsolete.  Take  the  canal.  We  spent  a 
lot  of  money  on  it.  Then  we  got  railroads  and  trolley  roads. 
Eight  now  surface  railroads  and  interurban  roads  even,  are 
(scared  to  death  that  the  jitney  buses  are  going  to  put  them  out 
of  business.  Isn't  it  entirely  possible  that'  in  forty-nine  years 
transportation  with  gasoline  carriages  on  the  surface  of  the  street 
will  take  care  of  the  city  of  New  York  and  render  these  subways 
obsolete  because  of  the  lack  of  ability  to  properly  ventilate  them  ? 
If  that  happens  in  forty-nine  years  the  city  loses  everything. 

A.  I  can't  speak  as  a  transportation  expert  nor  as  a  prophet, 
Mr.  Thompson,  but  I  can  say  that  within  the  next  thirty  or  forty 
years  the  city  of  New  York  will  not  be  able  to  accommodate  jit- 
ney buses  or  gasoline  machines  upon  the  surface  of  its  streets. 
I  don't  bffiliere  (but  my  opinion  is  not  worth  anything  in  a  case 
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of  this  kind)  that  if  this  city  continues  to  grow  as  it  has  been 
growing,  that  the  subway  facilities  that  we  have  to-day  will  be 
sufficient  to  take  care  of  the  traffic  of  the  city  iifteen,  twenty, 
twenty-five,  thirty  and  forty  years  from  now  and  these  are  but  an 
element  of  our  transit  facilities.  Whether  they  are  going  to  pay 
out,  or  rather  whether  they  will  continue  to  pay  for  all  time,  is 
something  that  no  man  can  tell,  but  when  you  are  engaging  in  a 
great  municipal  enterprise  involving  the  use  of  millions  of  dollars 
worth  of  money  you  can  only  use  the  statistics  that  you  have  at 
the  present  time.  The  people  of  this  city,  if  we  said,  "  No,  we 
are  not  going  to  build  subways;  we  are  not  going  to  extend  the 
system  because  it  would  cost  too  much  money  and  the  possibility 
of  the  system  lasting  as  long  as  it  would  have  to  last  in  order  to 
realize  everything  upon  the  investment  is  too  remote,"—  if  we 
said  anything  like  that  the  people  of  this  city  would  rise  up  and 
say,  "  We  will  find  out  some  way  to  do  it  if  our  public  officials 
are  not  providing  for  us." 

Senator  Thompson. —  But  the  city  talks  about  what  they  are 
going  to  get  in  forty-nine  years  as  though  it  were  going  to  happen 
next  week. 

A.  But  let  me  say  to  you,  forty-nine  years  is  not  a  very  long 
term  to  us  in  connection  with  an  enterprise  involving  as  much 
money  as  this  does.  ISTow,  you  talked  about  your  canals.  You 
state  first  we  had  the  canal  and  then  we  had  the  railroad;  left  the 
canal  entirely.  We  had  the  canal  and  then  had  the  railroads, 
and  then  went  back  to  the  canal.  But  we  are  not  hearing  any- 
thing about  that. 

Senator  Thompson. —  It  is  a  fool  proposition  because  it  don't 
get  -anybody  anything. 

A.  The  people  of  this  city  think  that  the  canal  is  a  very  valu- 
able proposition  for  them.  The  people  of  Buffalo  think  it  is  a 
very  valuable  proposition  for  them.    The  people  want  these  things. 

Senator  Thompson. —  The  people  won't  vote  that  way. 

A.  The  people  of  this  city  wanted  new  subways.  As  some  com- 
mentators said,  the  preferential,  or  rather  the  fact  that  the  city 
is  getting  the  interest!  in  sinking  fund  after  the  railroad  had  re- 
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ceived  the  money,  is  tlie  nature  of  a  second  mortgage,  and  I  think 
the  answer  to  that  is  it  is  a  second  mortgage.  No  one  who  has 
any  common  sense  would  dispute  it.  It  is  a  second  mortgage,  but 
you  are  in  this  position :  You  want  —  the  city  needs  the  money 
to  do  this  work.  It  don't  do  it  all  by  itself  unless  it  simply  aban- 
dons everything  else  that  it  should  do  as  a  municipal  corporation. 
Wow,  needing  the  money  it  has  got  to  take  it  in  the  most  advan- 
tageous way  that  it  can  get  it,  putting  it  very  bluntly.  The  Pub- 
lic Service  Commission  advertised  in  1910  for  bids  to  construct, 
equip  and  maintain  the  subways.  Did  it  get  any  bidders  ?  Not 
one.  During  Mr.  McAdoo's  work  here  he  offered  to  operate  a 
subway  which  ran  through  wonderful,  rich  territory  and  he  of- 
fered to  operate  it  and  to  accept  fifty  million  dollars  to  equip  and 
operate  it.  But  that  fifty  million  dollars  was  also  to  include  the 
cost  of  carrying  the  Hudson  and  Manhattan  Railroad  from 
Thirty-third  or  Thirty-fourth  street  —  I  think  it  is  about  eight  to 
ten  million  dollars.  Only  forty  millions  was  to  be  put  into  this 
railroad  that  he  was  willing  to  operate.  That  is  the  only  offer 
of  any  kind  that  came  forward  and  that  offer  was  not  accepted. 
I  don't  believe  that  upon  final  analysis  it  would  have  received  a 
vote  in  the  board  of  estimate  or  in  the  Public  Service  Commis- 
sion, for  it  overlooked  entirely  the  outlying  districts  which  were 
the  extensions  crying  for  transit.  If  it  is  a  second  mortgage,  let's 
call  it  a  second  mortgage,  but  let's  understand  that  when  you  want 
money  you  have  got  to  get  it  on  the  best  terms  you  can  get  it.  If 
anybody  was  willing  to  construct  and  equip  and  maintain  a 
system,  they  know  very  well  they  could  have  had  a  contract.  We 
advertised  for  them  and  didn't  get  a  bid,  advertised  in  the  fall  of 
1910i.  Not  a  single  bid,  and  I  say  again  it  does  not  matter,  we 
will  cast  aside  the  idea  of  advertising  for  it,  from  1910.  .We 
will  only  take  that  period.  Just  right  up  to  March,  1913,  this 
question  was  before  the  public.  Now,  if  anybody  wanted  to  make 
a  better  offer  or  thought  he  could  make  more  money  by  making 
a  better  offer,  he  would  have  come  along  and  made  the  offer.  But 
he  didn't. 

Mr.  Moss. —  But  Mr.  Morgan  intimated  that  there  was  not  any 
use. 
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A.  The  city  paid'  fon  tihe  construction;  tlie  company  provided 
the  equipment. 

Senator  Thompson. —  The  city  paid  for  all  of  it  ? 
A.  It  had  to  at  that  time.    I  am  not  going  to 

Senator  Thompson. — You  didn't  understand  my  question. 

A.  Of  course  we  were  ready  to  rent  another  one  just  like  that 
if  we  had  the  money  to  construct  it.  We  would  be  delighted  to  on 
that  basis.    In  the  first  place,  we  didn't  have  any  money 

Senator  Thompson. —  You  say  you  advertised  for  them  ? 
A.  We  did.     We  advertised  for  bids  to  construct,  equip  and 
operate.    We  didn't  get  a  bid. 

Senator  Thompson. — A  contract  to  furnish  all  the  money.  That 
is  not  like  contract  $1  and  $2,  and  yet  they  have 

A.  Contract  $1  and  $2  —  or  rather  contract  $1  was  started  at 
a  time  when  people  didn't  know  a  great  deal  about  subway  build- 
ing and  furthermore  money  was  much  cheaper  then  than  it  has 
been  since,  very  much  cheaper,  very  much  easier  to  get,  and  the 
people  who  took  that  contract  were  regarded  at  the  time  as  having 
don©  a  rather  hazardous  thing. 

Mr.  Moss. —  But  their  hazard  turned  out  to  be  a  very  good  one 
and  that  was  a  part  of  the  knowledge  of  1910,  1911,  and  1912.  I 
can  understand  very  well  how  people  might  take  that  risk  if  the 
situation  was  what  Mr.  Morgan  gave  us  to  understand.  They 
could  go  on  fighting  out  their  terms  and  making  them  stiffer  and 
stiffer. 

A.  I  don't  knoiw  how  Mr.  Morgan  testified  but  I'd  like  to  have 
him  tell  me  that  that  is  just  what  he  said  and  then:  I  know  what 
my  answer  would  be. 

During  all  this  interval  of  nearly  three  years,  why  didn't  some 
capitalist  come  along  and  say,  "  This  subway  system  has  been  a 
wonderful  profitable  enterprise.  We  want  some  of  that  ourselves. 
If  the  city  will  build  the  Triborough  route  we  will  agree  to  oper- 
ate the  cars." 

Mr.  Moss. —  There  comes  in  a  proposition  from  the  Inter- 
borough  to  be  financed  by  J.  P.  Morgan  &  Company,  who  were  the 
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recognized  financial  backers  of  that  Interborough  proposition. 
When  the  B.  R.  T.  proposition  comes  in  it  is  backed  by  Knhn- 
Loeb  &  Company,  who  are  associates  and  friends  of  J.  P.  Morgan 
&  Company.  The  latter  have  been  tied  up  with  Ryan  and  Bel- 
mont. What  capitalist  is  going  to  come  in  here  and  meet  a  situa- 
tion like  thiat  ?  Can  he  make  up  a  syndicate  ?  Can  he  take  the 
people  away  from  Morgan,  or  will  they  stand  pat  ? 
A.  I  am  not  going  to  answer  that  question. 

Mr.  Moss. —  But  the  next  thing  to  be  considered  is  this :  You 
gentlemen  came  out  in  1910'  with  a  positive  declaration  of  prin- 
ciples upon  the  question  of  construction  of  the  subways.  They 
were  to  be  constructed  and  maintained  afterwards,  and  I  suppose 
the  debt  limit,  as  you  have  indicated  in  your  statement,  comes  in 
as  an  element  possibly  modifying  the  situation.  I  referred,  as  you 
state  here,  to  the  report  of  General  Tracy  finding  a  debt  limit  of  a 
himdred  million  dollars.  Evidently  my  question  was  not  all 
printed.  If  my  recollection  runs  right  the  margin  of  debt  incur- 
ring power  was  fifty-eight  million  dollars.  The  next  year  there 
was  the  great  increase  made  by  Mr.  Graynor  definitely  to  supply 
a  debt  limit  for  subway  purposes^  andi  you  and  Mr.  Mitchel,  in 
your  report  here  of  January  5,  1911,  find  a  debt  margin  of  one 
hundred  fifty  million  dollars. 

A.  We  didn't  find  that.  We  said  there  would  be  an  amount  of 
one  hundred  fifty  million  available  during  the  period.  I  think 
you  will  find  it  says  that,  Mr.  Moss. 

By  Mr.  Moss : 

Q.  Now,  what  happened  to  that  debt  limit?  A.  Would  you 
like  a  statement  showing  exactly  what  was  done  with  it?  I'd  be 
very  glad  to  furnish  it  to  you. 

Q.  Was  it  evened  up  in  the  Graynor  administration?  A.  The 
debt  limit  has  been  subject  to  constant  drain  every  year. 

Q.  Has  there  been  .any  program  of  economy  to  conserve  the  debt 
limit  in  order  to  carry  out  the  pre-election  pledges  ?  A.  From 
the  time  Mayor  Gaynor  went  into  ofiice  and  his  associates  went  in 
there,  there  has  been  a  very  definite  plan  of  economy.  I  should 
say  so.    But  not  only  for  sul>way  purposes  but  for  all  other  pur- 
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poses;  for  instance,  during  tke  year  1910  we  rescinded  about 
twenty-sis  millions  of  dollars  of  existing  authorizations. 

Q.  For  subways  ?  A.  To  save,  so  tliat  the  money  would  ibe 
available  for  subways  and  everything  else. 

Q.  You  have  had  to  fight  right  along  to  save  and  prevent  exces- 
sive expenditures,  haven't  you  ?  A.  There  has  been  a  struggle  to 
that. 

Q.  I  think  you  have  watched  a  growth  in  subway  expenditures 
and  have  tried  to  set  yourself  against  it  to  some  extent.  A.  I 
tried  to  set  myself  against  anything  I  considered  unnecessary  ex- 
penditure. 

Q.  I  think  there  are  a  whole  lot  of  claims  that  have  been  filed 
with  youT  office  for  interference  in  the  Public  Service  Commission. 
A.  It  is  very  foolish  for  anybody  to  do  anything  of  that  kind. 

Q.  They  are  doing  it,  aren't  they  ?  A.  I  don't  know.  This  is 
the  first  information  I  have  had.  I  really  don't  know  to  what  you 
refer. 

Q.  Those  matters  usually  take  a  very  long  time  to  adjust,  any- 
way. I  know  it  is  only  a  few  years  ago  that  th©  claims  for  build- 
ing the  canal  were  adjudicated.  But  do  you  think  there  was 
such  a  need  for  conserving  the  debt  margin  in  view,  pairticularly, 
of  subway  expenses  and  of  many  promises  volubly  made  to  th-e 
people  of  Jlew  York  that  such  things  as  Dreamland  Park  and 
Rockaway  Island,  not  Eockaway  Island,  but  Rockaway  —  do  you 
think  those  indicated  a  spirit  of  economy  and  an  effort  to  conserve 
the  debt  margin  ?  A.  Why,  Mr.  Moss,  economy  is  a  very  elastic 
word. 

Q.  Yes,  but  it  is  a  definite  word  when  you  meet  the  subway 
situation.  It  is  a  definite  word  if  you  are  trying  to  conserve  a 
debt  margin,  a  definite  word  when  the  city  enters  into  partnership 
in  snch  a  way  with  a  corporation  that  it  is  thought  to  save  the 
comfort  of  the  men,  pension  systems,  etc.    A.  If  your  oration 

Q.  Never  mind  about  orations.  You  are  the  patent  orator.  You 
stajrted  it;  you  talked  about  orations.  Just  rememiber.  Sir  Oracle, 
you  can't  have  any  more  privileges  upon  this  stand  than  Mr.  Mor- 
gan had,  and  Mr.  Morgan  didn't  do  ajiything  of  this  kind.  A.  I 
don't  want  any  —  I  don't  ask  for  any  privileges  at  all. 

Q.  It  is  very  hard  for  me  to  get  a  question  in  edgewise  here. 
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Senator  Thompson. —  I  want  tlie  comptroller  to  say  anything 
he  wants  to.  I  don't  know  anything  about  the  orations  and  you 
can  orate  all  you  want  to.  You  can  go  ahead  and  ansiwer  any 
questions  hq  asts  if  you  want  to,  and  if  you  don't  want  to,  all 
right. 

A.  Mr.  Moss  asked  me  whether,  in  view  of  the  need  of  con- 
serving the  city's  finances  for  the  purpose  of  providing  adequate 
transit  facilities,  I  thoug'ht  that  it  was  reasona;ble  economy  or 
proper  economy  to  indulge  in  such  expenditure  as  Dreamland  Park 
and  Eoekaway  Park  and  things  of  that  kind.  My  answer  to  that 
is  going  to  be  that  this  is  a  wonderful  city  of  over  six  and  a  half 
millions  of  people  at  the  present  time,  a  city  of  varied  interests. 
Its  people  don't  all  think  alike;  they  don't  all  walk  the  same 
street.  They  don't  all  go  to  the  same  churches.  They  don't  all 
enjoy  the  same  pleasures.  Their  needs  must  be  met,  their  reason- 
ably justifiable  needs.  ISTow,  there  is  one  thing  that  has  been 
urged  upon  the  city  for  many  years,  and  that  is  that  it  should  make 
itself  the  controller  of  its  ocean  front  and  specially  that  part  of 
its  ocean  front  which  has  been  used  for  pleasure  purposes.  Coney 
Island.  There  has  been  an  incessant  demand  that  the  city  should 
possess  itself  of  the  ocean  front  and  prevent  business  people  from 
monopolizing  it.  That,  I  might  say,  is  a  matter  of  city  policy  as 
far  as  public  feeling  is  concerned.  In  May,  1911,  a  fire  took 
place  at  Dreamland  Park  and  it  destroyed  the  entertainment  place. 
Immediately  there  was  a  demand,  principally  voiced  by  the  press 
of  the  city  (the  Evening  World  was  the  leader  in  the  fight),  for 
the  city  to  buy  Dreamland  Park,  and  if  you  refer  to  the  press 
notices  of  that  time  you  will  find  that  papers  all  over  the  city 
demanded  that  the  city,  now  having  an  opportunity  to  buy  this 
park,  should  do  it. 

For  myself,  I  was  opposed  to  it  at  first.  I  found  that  there  was 
a  very  strong  demand  in  the  public  for  it.  Members  of  the  board 
of  estimate  became  convinced  that  it  would  be  a  good  thing  to  do 
if  it  was'  going  to  he  done  at  all.  That  is  the  way  Dreamland 
Park  came  to  be  acquired.  You  can't  say  we  are  spending  our 
money  all  for  one  purpose,  needful  though  it  may  be,  or  that  we 
are  spending  all  for  another  purpose.  You  have  got  'to  distribute 
your  expenditure  so  that  you  are  going  to  keep  in  step  with  the 
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life  of  tihe  city,  witli  every  phase  of  its  life.  That  is  the  reason 
Dreamland  Park  was  bought ;  as  a  measure  of  city  policy  I  think 
it  was'  a  good  thing.     ISTow,  talking  about  Eockaway 

Q.  Please  remember,  Mr.  Prendergast,  that  if  I  ask  you  a 
question,  and  I  certainly  do  ask  you  a  feiw,  that  they  are  not  ques- 
tions made  out  of  thin  air  but  questions  based  upon  complaints  or 
communications  that  have  come  in  and  are  put  in  the  shape  of 
questions,  lairgely  to  give  you  an  opportunity  to  amuse  the  Com- 
mittee. A.  If  that  is  why  I  am  here,  I  will  have  to  say  good 
afternoon. 

Q.  I  am  simply  following  your  pleasantry.  A.  Rookaway  Park 
is  a  stretch  of  beach  at  Rockaway.  During  the  MeClellan  admin- 
istration the  Society  for  Improving  the  Condition  of  the  Poor 
proposed  to  the  city  of  ISTew  York,  officially,  that  it  would  be  very 
glad  indeed  to  furnish,  I  think,  the  sum  of  one  hundred  fifty 
thousand  dollars  to  erect  at  that  location  a  hospital  for  the  care 
of  children  afflicted  with  tuberculosis.  It  was  their  idea  that  a 
hospital  located  there  would  prove  very  beneficial  for  children  so 
afflicted.  During  that  administration  there  was  considerable  talli 
about  buying  the  park  so  as  to  take  advantage  of  this  offer  of  the 
society.  I  think  it  was  for  eighty-four  thousand  dollars,  or  a  little 
less.  It  didn't  do  so.  The  reason  is  obvious.  The  city  adminis- 
tration was  engaged  in  a  struggle  with  the  courts  trying  to  prove 
that  it  didn't  have  any  borrowing  capacity.  Just  at  the  very  end 
of  the  administration  this  question  of  buying  Rockaway  Park,  or 
Rockaway  Beach,  that  part  of  it,  was  pressed  upon  us  all  the 
time,  and  certainly  no  one  will  doubt  the  sincerity  of  those 
interests. 

Along  in  1911  we  decided  that  we  would  buy  the  property.  I 
believe  in  condemnation  it  has  cost  one  million  two  hundred  fifty 
thousand  dollars.  MeClellan  could  have  bought  it  for  eight  hun- 
dred thousand  dollars.  There  is  a  ease  where  it  cost  the  city  a 
great  deal  more  money  because  it  did  not  take  the  property  at  a 
time  when  it  could  have  secured  it  at  a  reasonable  figure.  The 
condemnation  proceedings  was  contested  and  went  before  Judge 
Benedict  for  a  review,  and  he  gave  it  a  very  thorough  review,  and 
it  was  substantially  upheld.  Since  then  the  hospital  has  been 
erected  and  is  in  operation.     The  city  only  this  year  contributed 
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some  sixteen  or  seventeen  thousand  dollars  more  to  provide  bal- 
conies around  ibe  building. 

Q.  Can  anybody  get  to  that  paark  ?  A.  A  great  many  people 
get  there. 

Q.  I  have  heard  it  said  it  is  very  hard  to  get  there  and  not 
easy  fox  tuberculosis  patients'  to  be  taken  there.  It  was  a  mere 
form  of  words  following  what  you  had  inaugurated,  but  the  point 
was  this,  these  questions  tliat  I  have  been  putting  to  you  along 
that  line  are  th-e  result  of  communications  that  have  come  to  us 
and  whidh  we  felt  it  necessary  to  put  in  the  form  of  questions  to 
discharge  our  duty.  It  has  been  suggested  that  one  reason  why 
such  affairs  as  Dreamland  Park  and  Rockaway  Park  have  been 
put  over  was  just  what  you  suggested  about  Mr.  Gaynor,  that  he 
had  interested  friends.  I  am  not  putting  that  up  to  you,  Mr. 
Prend&rgast ;  I  have  no  intention  of  doing  it,  but  it  has  been  said 
that  with  reference  to  some  of  the  interests  in  constructing  these 
parks,  and  it  has  been  said  that  it  indicated  ia  desire  which  would 
be  instituted  in  other  directions,  to  fritter  away  the  debt  limit  and 
at  the  same  time  to  help  friends  out.  Are  you  willing  to  express 
yourself  on  that  ?  A.  My  own  correspondence  is  filled  with  com- 
munications of  that  land.  I  tell  you  that  there  is  hardly  a  large 
proposition  or  option  th-e  city  engages  in  that  is  not  immediately 
challenged  by  some  man  or  men,  once  in  aWhile  by  a  woman,  as 
being  profligate  or  interested  or  corrupt.  jSTow,  there  is  no  ques'- 
tion  about  that  at  all. 

Q.  Well,  it  is  charged  definitely  with  regard  to  Dreamland,  and 
I  think  also  wi'bh  regard  to  Rockaway  Park,  that  certain  individ- 
uals managed  to  foist  their  particular  property  on  the  city,  and 
in  case  of  the  Dreamland  Park  got  so  far  as  to  get  an  outrageous 
award  for  it  which  was  upset  —  I  thinls  I  have  the  right  proceed- 
ing in  mind  and  that  objection  to  it  from  the  standpoint  of  con- 
serving the  city's  subway  needs  would  have  prevented  them  from 
going  through.  You  have  expressed  yourseK  fully  on  those  two 
matters.  I  will  say  nothing  has  come  to  my  attention  more  fre- 
quently OT  persistently  than  'the  statement  that  the  interests  that 
were  brought  to  bear  originally  to  secure  the  suibwiay  privileges 
systematically  and  almost  scientifically  divides  the  power  of  the 
city  to  build  and  figure  out  disappearing  debt  limits  and  if  neces- 
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saxj  p-usii  en'terprisea  upon,  the  city  in  ahead  of  the  subway  matters, 
A.  Mr.  Mos's,  nothing  would  disprove  that  impression. 

Q.  You  m:u®t  have  had  the  impression  strongly  that  it  was.  prac- 
tical for  'the  city  to  huild  the  siabways,  that  it  was  practical  fnam 
what  the  city  had  and  from  what  w.as  in  prospect.  It  mu&t'have  been 
in  Mayor  Grayno-r's  mind  when  he  mad©  that  phenomenal,  increase 
in  valuations,  if  all  those  studi'es  and  prognostications  of  power 
in  the  city  tO'  d'o  this  wort  itself,  utterly  failed.  A.  A  good 
many  of  them  have.  I  was  just  about  to  m-j  to  you  that  you 
could  never  disiprove  that  impression  which,  you  say  exists  and 
wM'cli  I  know  existSi 

Q;.  Pardon  me,  Mr.  Gaynor  had  as  much  to  do  amd  you  came 
second  in  producing  that  impression.  Mayor  Gaynor  again  and 
again  saiid  almost  in  these  words,,  that  it  was,  dishonest  people 
whioi  said  the  people  were  not  able  to  do  it.  You  never  wem.t 
quite  so  far  as  that  but  you  fell  in.  A.  You  could  never  disT 
prove  that  impression  unless  yow  took  a  statement  of  the  author- 
izations of  corporate  stock  that  have- been  miade  since  19 IG'  and 
considered  them.  After  you  had  done  that  I  think  you  would 
decide  that  the  city  in  making  the  authorizations!  had  not  been 
overgenerous  with  any  particular  interest  such  as  pools  or  parks 
oiT  new  streets  or  hospitals  or  ipolice  stations  or  fire  houses  or 
bridges  or  anything  else.  It  has  not  been  overgenerous  but  on 
the  contrary  it  has  been  cfflmpelled  to  be  rather  parsimonious, 
and  the  trouble  and  the  fault  found  witk  us  to-day  by  m-any 
people  is  not  that  we  have  spent  too'  much  money  but  that  we 
have  not  spent  enough.  There  is  not  a  week  or  a  day  passes  that 
demands  are  not  made  upon  the  board  of  estimate  to  do  some- 
thing or  other  and  'se  complaint  that  we  have  failed  to  be  as 
generous  as  we  should  in  many  dirreetions.  That  is'  the  exact 
a-ituiaition  as  I  know  it  in  the  city  department 

With  all  tbe  authorization  we  have  had,  with  all  the  things 
we  have  had  to  do 

Q.  Mr.  Prendergast,  if  you  know  that  the  habit  of  Mr.  Hearst 
and  the  American  and  the  Journal  isi  too  exaggerate  and  do  the 
things  I  said  —  I  shan't  repeat  it  —  why  did  you  go  into-  their 
office  and  write  that  statement?  A.  I  went  to  their  office  as  I 
told  you  in  my  statement  this  morning  on  the  same  principle  as 
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I  have  gome  into  other  offices,  to  discuss  things  with  newspaper 
men. 

Q.  If  that  was  of  such  a  character  as  you  have  represented,  if 
that  was  their  habit,  why  did  you  go  there  ?  A.  Do  you  think  I 
phould  have  kept  away  ? 

Q.  I  don^t  know.  I  am  considering  now  simply  the  question 
of  policy  and  propriety.  A.  I  talk  to  lots  of  men,  I  meet  lots  of 
people,  I  do  'business  with  them  very  often,  of  whose  methods  I 
don't  entirely  approve. 

Q.  But  I  understood  from  your  language  that  they  were  not 
exactly  trustw^orthy  in  their  reports  of  occurrences  but  were 
boimd  to  turn  them  against  the  individual.  A.  I  said  I 
think  ■ 

Q.  And  referred  to  the  picture  of  the  shaking  hand,  and  so 
forth.  A.  I  referred  to  their  dramatic  method,  and  at  the  same 
time  I  tell  you  very  frankly 

Q.  You  had  no  idea  of  going  back  on  that  thing.  You  didn't 
know  then  that  you  were  going  to  do  it.  A.  Of  course  I  might. 
I  might  change  my  mind  about  that  or  any  other  public  question. 

Q.  Was  it  that  you  wanted  to  prevent  them  from  indulging  in, 
some  criticism  of  you  ?  A.  No,  because  if  that  had  been  the  case, 
the  New  York  American  would  have  always  held  me  in  sub- 
jection. 

Q.  Don't  you  think  they  had  you  in  a  position  of  subjection 
when  you  played  into  their  hands  ?  A.  I  don't  consider  I  played 
into  their  hands  when  I  went  in  there. 

Q.  You  got  their  support  for  the  time  being  ?  A.  I  had  had 
their  opposition  before  this.  We  get  the  support  and  the  oppo- 
sition right  along.    That  doesn't  mean  anything. 

Q.  As  eomjptroller,  going  into  the  newspaper  office  and  writing 
that  statement  out  with  your  own  hands  on  their  stationery, 
wasn't  it  for  the  purpose  of  placating  them  and  avoiding  their 
hostility  ?  A.  No,  it  was  not,  Mr.  Moss.  Please  let  me  say  to 
you  that  my  relations  with  Mr.  Shearn  had  always  been  par- 
ticularly pleasant  and  friendly.    Friendly,  do  you  see  ? 

Now,  I  knew  Mr.  Shearn  was  the  counsel  for  Mr.  Hearst,  and 
if  Mr.  Shearn  had  phoned  to  me  himself  and  said,  "  Mr.  Prender- 
gast,  I  am  at  the  American  office  and  I  want  to  talk  to  you  about 
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this  matter.  Would  you  mind  stoipping  in  ? "  I  would  liave 
gone  in  and  I  would  have  gone  if  Mr.  Merrill  had  asked  me.  I 
went  there.  Now,  you  seem  to  di-aw  a  deduction  from  the  fact 
that  I  wrote  this  letter  on  their  letter  head.  Would  you  have  me 
send  out  and  get  a  piece  of  note  paper  ?  A.  I  would  not  have 
you  do  'ajiything.    It  is  not  for  me  to  do  anything. 

Senator  Thompson. —  He  takes  the  position  that  you  have 
xather  brought  us   to  believe  that  the  American,  is  likely  to 

exaggerate  or  likely  to ■    A.  Likely  to!     Let  us  correct  it 

immediately.     Certain  to  exaggerate! 

Q.  Tou  played  right  into  their  hands.  A.  He  published  my 
letters. 

Senator  Thompson. —  Tou  want  us  to  understand  that  they 
are  unreliable  and  you  say  you  knew  this  at  this  time  and  he 
twants  to  know  why  you  went  to  this  office  with  a  matter  as 
important  as  that  to  you  personally. 

A.  I  hope  no  important  public  officer  is  too  great  to  visit  his 
fellow  citizens  when  they  ask  him,  and  there  is  no  reason  why 
he  should  not  go. 

Senator  Thompson. —  You  represent  everybody  in  the  city  of 
New  York;  you  are  in  a  reipresentative  capacity.  If  you  knew 
these  people  would  exaggerate  or  not  truthfully  record  your 
position,  had  you  a  right,  representing  people  as  you  do,  to  go 
there  ? 

A.  I  said  the  New  York  American  had  a  habit  of  exaggerating, 
of  indulging  in  dramatics,  I  might  go  farther  and  say  hysterics, 
and  that  would  all  be  true.  Newspapers  have  their  policies  and 
their  methods.  For  a  very  brief  period  in  the  early  part  of  1910' 
when  the  New  York  American  thought  I  was  in  combination  with 
iMayor  Gaynor,  they  were  very  friendly  to  me.  I  had  been 
friendly  to  them;  I  don't  think  I  am  going  too  far  when  I  say 
that  I  saved  Mr.  Hearst  froni  a  very  unpleasant  situation  in, 
1910.  He  described  it  to  me  once  in  these  words :  That  when  ha 
saw  General  Becker  coming  over  the  hill  he  realized  that  he  had 
been  saved.  I  saved  him  by  telling  him  facts  about  a  story  which 
I  could  have  kept  quiet  but  I  did  not.     Mr.  Hearst  and  I  have 
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beea  quite  friendly.  Mr.  Merrill  I  have  'always  esteemed.  Now, 
an  invitation  from  them  I  did  not  consider  an  out  of  the  way 
thing  although  the  character  of  the  people,  its  methods,  is  a; 
matter  of  general  knowledge. 

Senator  Thompson. —  It  is  now,  but  was  it  then  ? 
A.  It  was  then  to  a  great  extent. 

Mr.  Moss. —  And  you  walked  into 

A.  I  walk  into  a  lot  of  things  but  I  walk  right  out  again. 
That  is  the  way  I  walked  into  the  Progressive  party.  You 
can't  phase  me,.  Mr.  Chairman,  and  then  when  I  got  ready, 
I  walked  right  out  again.  I  wrote  a  letter  which  was  very  gen- 
erally acclaimed  to  bo  important.  And  I  was  quite  as  welcome 
in  the  Republican  party  as  I  had  ever  been.  That  is  what  some 
people  can't  understand. 

Mr.  Moss. — There  is  more  joy  in  heaven  over  one  sinner  that 
repenteth  than  over  the  ninety-nine  that  didn't  fall. 

A.  They  get  the  cake  and  wine.  And  a  veteran  party  man 
like  you,  Mr.  Moss,  who  has  never  gone  back  on  their  party, 
especially  last  fall.  (Laughter.) 

Mr.  Moss. —  The  party  went  back  on  me. 
A.  That  is  the  same  thing;  they  went  back  on  me  in  1'913. 
Q.  And  I  find  they  love  me  just  as  well.     A.  Then  don't  talk 
about  me  and  the  Progressive  party. 

Mr.  iSchuster. — •  Has  tbe  city  sufficient  debt  margin  that  it 
would  have  been  better  for  the  city  to  build  its  own  subways  with 
its  own  money  ? 

A.  Mr.  Schuster,  I  want  to  say  this :  that  I  think  the  question 
would  have  had  to  be  decided  —  there  was  the  possibility  of 
getting  competent  and  trustworthy  operators  for  the  subway  and 
I  think  if  the  city  had  had  ample  and  available  borrowing  margin 
that  there  would  have  been  a  stronger  fight  to  build  the  subway 
but  it  would  have  depended  on  whether  we  could  get  an  operator. 

Q.  Is  not  it  a  fact  that  you  could  have  borrowed  money  suffi- 
cient to  finance  the  subway  and  equip  them,  and  pay  less  than 
you  will  pay  as  the  result  of  the  contract  ?    A.  The  law  had  been 
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liberalized,  Mr.  Schuster,  in  19i07  and  19'09.  The  people  had 
approved  by  referendum  an  ajnendment  to  permit  the  compensa- 
tion of  self-sustaining  dock  bonds  and  rapid  transit  bonds  and 
under  that  compensation  there  has  been  realized  about  forty-seven 
million  of  rapid  transit  bonds  and  sixty-nine  million  of  dock  bonds. 
We  had  to  use  fifty  millions  of  that  fifty-nine  millions  of  com- 
pesnsation  to  carry  through  this  plan,  iso,  so  far  as  liberalizing  the 
law  is  concerned,  I  think  the  State  has  got  as  far  as  it  could  go 
without  indulging  in  questionable  finance.  There  was  a  very 
strong  opposition  to  compensate  the  rapid  transit  bonds  and  the 
dock  bonds. 

Senator  Thompson. —  The  city  managed  to  get  something  over 
two  hundred  million  dollars  from  this  subway  proposition  in 
spite  of  that.  If  the  railroad  had  gone  up  on  this  side  of  the 
river  —  it  would  be  perfectly  possible  to  lease  the  railroad  if 
they  would  take  the  equipment  off  their  hands  at  the  end  of  the 
term.  It  would  be  perfectly  possible  to  lease  the  railroad  for 
ten  years,  or  five. 

A.  I  don't  know  whether  it  would  or  not. 

Q.  Did  you  ever  try  to  get  anybody  on  the  theory  that  you 
take  the  equipment  off  their  hands  at  the  end  of  the  term?  A. 
I  don't  believe  a  contract  was  advertised  on  that  basis. 

Q.  There  was  none  advertised;  did  you  ever  try?  A.  I  can't 
say.  That  would  rest  with  the  Public  Service  Commission.  I 
repeat  that  the  investing  public,  the  financial  leases,  knew  that 
there  was  this  opportunity  to  operate  a  railroad  and  no  one  ever 
came  forward  with  an  offer  to  do  it. 

Q.  If  the  financial  interest  was  all  centered  in  one  place  you 
could  not  get  any  one.  A.  I  refuse  to  believe  that  the  financial 
interests  of  this  world  —  I  refer  to  London,  Paris,  Berlin,  espe- 
cially — ■  and  the  entire  United  'States  are  controlled  by  any  one 
or  two  interests.  Let  me  tell  you  something.  London  and  Paris, 
particularly,  were  looking  for  ISTew  Y5rk  City  securities  way 
back  in  1907  and  190&.  We  sold  a  great  many  of  our  short-term 
securities  over  there.  They  were  watching  the  American  mar- 
ket. More  than  nine  millions  of  dollars  of  American  railroad 
securities  are  held  over  there.  Millions  of  dollars  are  on  deposit 
in  England  and  France.     Those  people  over  there  knew  what 
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was  going  on  in  this  country ;  they  were  looking  for  investments. 
Why  didn't  they  say,  "  Let  ns  have  some  of  them "  ?  Why 
didn't  the  investing  public  of  the  United  States  say,  "  Let  us  have 
some  of  them  "  ? 

Senator  Thompson. —  I  will  tell  you  why  they  didn't  see  it  if 
you  will  let  me  tell  you.  If  you  will  let  the  public  of  the  United 
States  in  small  enough  units,  buy,  they  could  take  it.  If  you  sell 
them  in  small  enough  quantities,  but  you  sell  them  so  that  nobody 
can  take  them  but  banks  and  syndicates.  When  they  sold  out  at 
one  hundred  dollars  apiece • 

A.  When  did  they  do  that  ? 

Q.  I  got  one  when  I  only  had  three  hundred  dollars  and  I  took 
it.  A.  You  invested  in  government  bonds  ?  I  guess  you  are  re- 
ferring to  the  gold  loan  under  Mr.  Cleveland. 

Mr.  Moss. —  There  weren't  any  subways  in  sight. 

Q.  I  want  you  to  do  this  just  to  inform  yourself  thoroughly. 
You  take  the  gold  loan  under  Cleveland.  You  take  the  Spanish 
War  lo'an  in  1898.  You  take  all  these  other  popular  loans  and  you 
take  the  figures  and  find  out  to  what  extent  small  investors  are 
after  municipal  bonds  over  national  bonds.  The  offering  of  the 
individual  investors,  small  investors,  for  the  national  bonds  at  the 
time  of  the  gold  loan  under  Mr.  Cleveland  was  pitiably  small.  It 
was  so  disappointing  that  the  people  who  had  been  advocating  it 
had  no  reply  to  make  when  the  figures  were  submitted  showing 
how  few  people  throughout  the  United  States  —  I  don't  want  to 
depend  too  much  on  my  recollection  —  that  there  were  only  four 
thousand  small  subscribers  in  the  whole  gold  loan  of  1894. 

I  have  held  here  for  a  half  hour  longer  than  I  ought  to.  We 
will  suspend  nCw  until  to-morrow  morning  at  lO'.SO.  That  means, 
the  comptroller  says,  until  11  o'clock  and  I  presume  that  is  so. 
But  that  is  so  that  we  can  get  here  at  11  o'clock.  If  we  say 
eleven  we  don't  get  here  till  a  quarter  to  twelve. 

Adjournment. 
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JUNE  20,  1916 

MOENIITG  iSeSSIOU". 

Meeting  convened  at  11  o'clock,  Senator  Towner  presiding. 
CoMPTEOLLEE  Peendeegast  takos  the  stand. 

Mr.  Moss. — ■  I  notice  tliat  tlie  American  pays  some  attention  to 
your  account  of  the  meeting  at  their  office  which  you  testified 
about  yesterday.    They  say  you  .are  in  error  in  this. 

"  You  state  that  Mayor  Gaynor's  letter  attacking  the  sub- 
way contract  was  written  before  Mr.  Prendergast  visited  the 
American  office  and  was  given  out  for  publication  while  Mr. 
Prendergast  fwas  in  the  American  office.  This  is  an  error. 
Mayor  G-ayaor's  statement  was  not  made  public  until  two 
or  three  hours  after  Mr.  Prendergast  had  written  his  pledge 
in  the  American  office  to  keep  faith  in  the  public  and  to  vote 
against  the  subway  contract.  It  was  believed  in  the  American 
office  .and  elsewhere  that  Mayor  Gaynor  heard  what  Comp- 
troller Prendergast  had  '  gone  back '  on  the  Interborough  and 
knowing  that  the  Comptroller's  vote  would  defeat  the  con- 
tract, decided  to  give  out  his  '  damnable  rascality '  leeter,  de- 
nouncing the  su.bway  contract  to  save  his  own  reputation." 

I  merely  read  that  to  see  if  your  recollection  is  in  any  way 
changed  from  what  you  stated. 

A.  I  read  that  this  morning.  My  answer  is  that  the  American 
is  absolutely  mistaken  in  the  statement  it  makes  this  morning. 
My  recollection  of  what  transpired  that  night  is  very  clear,  not 
only  as  to  what  transpired  at  the  American  office  but  other  things 
during  that  evening,  and  I  now  wish  to  reaffirm  positively,  Mr. 
Chairman,  the  testimony  I  gave  yesterday  regarding  what  I  said 
transpired  on  the  night  of  July  19,  1911. 

By  Mr.  Moss :  • 

Q.  I  want  to  refer  to  a  statement  made  by  William'  E.  Willcox, 
chairman  of  the  Public  Service  C'ommission,  dated  November  16, 
1910,  which  I  find  in  the  compilation  made  by  the  Interborough 
Company  of  the  various  letters  that  were  written  and  used  in 
this  right  along.     Page  174  I  read  a  little  of  this  so  that  the 
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comptroller  will  have  the  bearing  of  what  I  want  to  ask.  "  Begin- 
ning years  ago  the  question  of  a  tri-borough  system,  that  is,  a  sys- 
tem that  is  a  comprehensive  system  of  rapid  transit  was  considered 
and  deeided  upon  by  the  rapid  transit  commission  and  the  then 
board  of  estimate  and  apportionmeiat  and  has  been  adhered  to  with 
certain  changes  since  then  by  this  Commission  and  by  successive 
boards  of  estimate.  If,  when  the  city  has  once  been  committed  to 
a  comprehensive  plan,  the  work  is  to  be  suspended  whenever  new 
contracts  are  about  to  be  let,  no  rapid  transit  relief  will  "be  secured 
but  we  mus-t  go  on  for  another  generation  with  the  frightful  con- 
gestion of  population. 

Of  the  tri-borough  system,  the  Center  street  loop  costing 
$^,800',0'0i0  is  nearly  finished;  the  extensions  of  the  Fourth  ave- 
nue subway  -costing  $16,0iOO,0i0:0  will  be  finished  within  eighteen 
months.  The  cost  of  the  bridges  does  not  come  within  the  total 
cost  of  the  tri-borough  and  the  city  cannot  expect  any  revenue  from 
them.  The  city  is  committed  to  these  lines  of  the  system ;  they  are 
admittedly  the  expensive  and  least  profitable  parts.  Standing 
along  they  represent  stub-ends.  These  subway  lines  and  a  large 
part  of  the  bridges  will  be  useless  unless  the  comprehensive  plan 
of  which  they  are  a  part  —  the  tri-borough  system  —  shall  be 
complet-ed.  As  single  units  they  cannot  be  made  to  produce  ade- 
quate income  and  no  board  of  estimate,  rapid  transit  commission 
or  Public  Service  Commission  ever  for  a  moment  looked  into  the 
result  if  the  system  of  which  they  are  a  part,  should  be  aban- 
doned. The  fundamental  question  is  not,  therefore,  whether  the 
city  shall  now  begin  the  tri-borough  system  but  whether,  having 
spent  $25,OOi0,0'0i0,  it  shall  spend  a  further  amount  to  complete 
the  system." 

A.  What  is  that,  a  newspaper  statement  or  a  letter  to  some- 
body? 

Q.  This  is  evidently  a  newspaper  statement  —  is  entitled 
"  Statement  by  Mr.  Willcox  "  and  doesn't  seem  to  be  addressed 
to  any  particul'ar  person.  It  was  furnished  by  the  Interborough 
Company  from  its  files.     A.  Yes. 

Q.  Now,  I  read  from  some  newspaper  editorials,  and  supposed 
to  be  true  tinlesB  you  contradict  it,  that  the  construction  of  the 
bew  tri-borough  subway  to  be  publicly  operated  and  controlled 
was  actually  begun  on  August  15,  1911.     A.  Yes. 
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Q.  That  is  true?  A.  The  building  of  that  extension.  That 
wasn't  the  tri-borough.  The  lines  that  were'  Qommenced  on 
August  1,  1911,  and  bj  that  I  presume  is  meant  the  breaking  of 
the  ground  on  Lexington  avenue  about  Fifty-ninth  or  Fifty-eighth 
ptreet,  which  was  to  mark  the  beginning  of  the  construction  work 
of  a  line  which  was  to  go  to  the  Brooklyn  Rapid  Transit  Co. 

Q.  Was  it  understood  on  the  1st  of  August  that  it  was  to  go 
to  the  Broooklyn  Eajpid'  Transit?  A.  Oh,  yes.  Because  those 
contracts  were  certified  as  I  testified  yesterday  and'  you  will  find 
in  my  statement,  on  the  nig'ht  of  July  21,  after  the  board  of 
estimate  and  apportionment  had,  subsequent  to  the  rejection  of 
the  Interborough  offer,  decided  to  give  those  lines  to  the  Brooklyn 
Eapid  Transit  Company. 

Q.  Well,  they  were  within  the  route  that  had  been  laid  out. 
A.  My  recollection  is  they  were  part  of  the  tri-borough  system. 

Q.  Did  the  beginning  of  that  work  on  the  1st  of  August,  1911, 
make  the  position  which  you  and  your  associates  had  taken  in 
rejecting  the  Interborough  proposition  on  the  20th  of  July  ?  A. 
Yes,  but  not  the  beginning  of  the  tri-borough  systemi ;  the  begin- 
ning of  the  new"  system  which  tOie  Brooklyn  Rapid  Transit  or 
such  company  organized  tO'  operate  its  subways  would  take 
care  of. 

Q.  This  is  an  argument  of  Mr.  Willcox  in  favor  of  the  tri- 
borough.  Starts  out  upon  the  statement  that  a  large  part  of  the 
expensive  construction  required  for  that  route'  had  been  mad©  — 
that  is,  the  bridges.  A.  You  say  that  he  says  the  two  bridges 
are  costing  altogether  some  $47,0'0;0',000i?  $2:5,000,000  and 
$22,000,0001  ?  They  had  been  constructed.  They  were  intended 
to  be  integral  parts  of  the  tri-borough  system,  that  is  true,  but 
he  also  says  that  the  cost  of  those  bridges  was  exclusive  of  the 
■estimated  cost  of  the  tri-borough  system  and  at  the  time  Mr. 
Willcox  made  that  statement  on  JSTovember  16,  1910,  not  a  bit  of 
construction  work  had  been  started  upon  the  tri-borough  route 
except  so  far  as  the  bridges,  constructed'  and  finished  some  years 
before,  could  be  utilized  in  that. 

Q.  They  had  been  built  tO'  be  utilized  in  the  city  system, 
hadn't  they  ?    A.  I  wouldn't  like  to  answer  that  with  positiveness 

without  reference  to  the  records,  because  as  you  know 

6—7 
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Q.  I  ask  the  question  because A.  I   am  not  entirely 

under  that  impression.  My  recollection  is  that  at  the  time  those 
bridges  were  started  of  course  it  was  known  they  would  be  links 
in  the  transit  system.  Maybe  in  planning  the  tri-bor-ough  route 
the  rapid  transit  commission  said,  "  We  are  going  to  use  the 
bridges,"  but  they  would  have  been  built  anyway.  There  had  to 
be  some  way  found,  but  understand  I  am  not  denying  that  when 
they  were  first  planned  it  may  have  been  as  part  of  a  transiit 
system,  but  I  wouldn't  want  to  .say  anything  definitely  unless  I 
referred  to  the  records. 

Q.  It  would  seem,  if  I  recall  the  different  points  in  the  pro- 
ceedings that  there  were  constructed  the  bridges,  the  Center  street 
loop,  Fourth  avenue  subway  and'  the  Lexington  avenue  subway, 
so  far  as  it  went  out  in  the  Bradley  contracts  all  of  which  were 
integral  parts  of  what  might  have  been  the  tri-borough  system. 
A.  They  would  have  been  used  in  the  tri-borough  system,  but  I 
have  already  e'j^plained  the  Bradley  construction  which  started 
on  August  1,  1911,  was  not  part  of  the  tri-borough  system. 

Q.  We  have  enough  on  the  record  to  show  just  what  it  was. 
If  the  city  had  actually  gone  ahead  with  the  tri-borough  system, 
it  had  already  spent  and  committed  itself  to  the  expenditures 

involved  in  these  structures  that  I  have  mentioned A.  The 

bridges  ? 

Q.  Yes.  A.  I  am  not  going  to  discuss  that  question  because 
as  I  say,  before  I  did  so  I  would  want  to  satisfy  myself  that 
during  the  Van  Wyck  and  Low  administrations  when  the  bridges 
were  planned  and  one  of  them  started,  that  there  was  a  declared 
intention  to  construct  a  tri-borough  subway  route.  Frankly,  I 
don't  think  that  could  have  been  the  idea  because  you  know  the 
original  subway  itself  Avas  only  started  in  1899  and  1900'  and  I 
don't  think  —  all  the  city  was  trying  to  do  then  was  financing 
this  new  subway. 

Q.  I  will  agTce  with  yon  that  even  if  the  tri-borough  route 
was  started  afterwards  that  its  exponents  claimed  these  as  struc- 
tures within  the  lines  of  the  tri-borough  built  by  the  city  and 
already  established  as  important  elements  of  that  route.  A.  That 
ip  quite  true. 

Q.  And  isn't  it  true  that  all  of  those  routes  and  structures 
have  gone  to  the  B.  R.  T.  ?     A.  The  Interborough  will  use  the 
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WijMamsburg  bridge  purchased  by  the  B.  R.  T.  and  the  Man- 
hattan bridge  will  be 

Q.  So  all  of  these  bridges  that  were  constructed  within  the 
route  of  the  tri-borough  system  have  fallen  into  the  hands  or  use 
or  practical  benefit  of  the  B.  R.  T.  ?    A.  Yes,  sir/    That  is  true. 

Q.  And  Broadway,  from  Fifty-seventh  street  down  also,  which 
would  have  been  a  tri-borough  system,  falls  into  tliei  B.  R.  T.'s 
hands.  A.  It  wouldn't  have  gone  up  to  Fifty-eighth  street ;  de- 
flected about  Fourteenth  street. 

Q.  As  far  as  it  would  go.  A.  Yes.  You  see  you  might —  for 
your  records  we  ought  to  say  that  the  B.  R.  T.  line  to  Fifty-ninth 
street  was  a  result  of  the  B.  R.  T.'s  proposition  of  March  1911, 
and  it  was  something  that  had  been  unheard  of  before.  The 
idea  of  carrying  the  new  subway  line  up  to  Fifty-ninth  street 
being  to  make  a  real  tri-boro-ugh  route,  starting  in  Brooklyn.  Mr. 
Grout  has  testified  that  he  was  active  during  June  and  Julj  of 
1911  and  evidently,  from  the  testimony,  he  was  very  much  inter- 
ested in  the  Brooklyn  interests  although  he  represented  the  Inter- 
borough.  He  declined  tO'  represent  them  unless  the  Brooklyn 
interests  were  to  be  taken  care  of. 

Q.  Did  you  come  in  contact  witlh  Mr.  Grout.  A.  Only  as  I 
described  in  my  statement  of  yesterday. 

Q.  You  never  had  any  meeting  with  him  alone?  A.  Mr.  Grout 
alone !  ~No.  I  am  pretty  sure  I  never  have.  The  only  occasion 
on  which  I  remember  Mr.  Grout  being  in  conferences  that  I  took 
part  in  was',  as  I  told  you,  returning  from  a  funeral  about  the  last 
of  June,  I  think  it  was,  1911,  when  he  first  opened  the  siibject  to 
me,  and  that  wias  my  first  intimation  that  he  was  interested.  Later 
he  was  at  the  Metropolitan  Club. 

Q.  A  general  conference?     A.  Yes. 

Q.  According  to  the  testimony,  his  activity  ended  about  the  end 
of  July.  Matters  had  occurred  probably  biaving  in  mind  the  mat- 
ter of  July  20th,  which  convinced  me  that  he  was  nob  going  to 
accomplish  anything,  and  we  discontinued  his  work,  so  that  I 
judge,  his  testimony  shows  that  with  all  that  had  happened  in  pub- 
lic he  had  come  to  the  conclusion  that  the  Interborough  was  not 
in  position  where  anybody  could  help  it,  at  the  end  of  July.  'Now, 
you  were  speaking  yesterday  of  the  proposition  of  December  5, 
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1910,  wliioli  made  no  provision  for  pooling,  but  in  looking  at  tlie 
proposition  of  July  19,  1911,  by  tbe  Intei'borougb,  I  find  tbere 
was  in  tbajt  proposition  a  plan  for  pooling,  and  it  would  appear, 
as  tbe  date  of  tJbat  proposition!  is  July  19,  1911,  tbeir  proposition 
for  pooling  wbicb  was  absolute,,  in  the  agreement  or  proposition 
of  December  5,  1910,  bad  been  inserted  and  your  separation  or 
your  declaration  of  your  separation  from  tiheir  interests  was  made 
jus't  at  a'bout  tbe  time  wben  tbeir  proposition  came  out  AVbicb  in- 
cluded pooling.  Had  you  tbat  in  mind  ?  A.  I  really  don't  know 
wbat  you  mean,  Mr.  Moss,  by  tbat. 

Q.  Well,  bere  is  tbel  proposition  dated  July  19,  1911,  by  tbe 
Intenborougb  company,  addressed  to  William  E.  Willcox,  obair- 
man  of  tbe  Public  Service  Commission,  and  George  McAneny, 
ebairman  of  tbe  special  committee,  and  on  page  234  of  this  volume 
I  find  this :  "  It  is  understood  tbat  when  all  the  new  subway  lines 
are  equipped  and  in  operation  the  proceeds  from  the  operation  of 
tbe  existing  subway  lines  and  of  the  new  .subways  allotted  to  tbe 
Interborougb  will  be  pooled,  .and  from  tb©  total  of  such  gross,  re- 
ceipts from  operation  tbe  following  deductions  will  be  made: 
First,  operating  expenses,  etc.,  then  comes  tbe  provision  for 
bridges,  including  5  per  cent  interest  and  1  per  cent  sinking  fund 
and  3  per  cent  as  compensation  for  pooling,  a  total  of  9  per  cent, 
after  wibich  comes  the  city's  preferential  of  9  per  cent.  Then  there 
is  this  phrase  following  tbe  provisions  for  taking  out  of  the  earn- 
ings "upon  tbe  completion  of  any  substantial  portion  of  tbe  new 
system  the  receipts  of  the  existing  subway  shall  be  pooled  there- 
with and  such  pooled  receipts  shall  be  divided  in  tbe  manner 
hereinbefore  provided  but  in  the  proportion  that  such  new  lines 
will  bear  to  tbe  new  system."  That  is  the  proposition.  A. 
Yes,  sir. 

Q.  So  at  the  very  time  tbat  you  were  declaring  tbat  you  would 
not  support  the  Interborougb  proposition,  and  whatever  was  said 
in  that  public  letter  of  the  American,  they  had  departed  from  tbe 
objectionable  feature  of  tbe  proposition  of  December  5,  1910,  that 
you  discussed  yesterday  and  had  announced  that  they  would  fall 
into  a  pooling  arrangement.     A.  Tbat  isi  true. 

Q.  I  think  it  modifies  some  of  the  things  you  were  discussing 
yesterday.    A.  I  don't  see  why. 
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Q.  You  said  there  were  nine  or  ten  reasons  in  your  statement 
that  you  gave  as  against  'fhe  proposition  of  December  5,  1910.  I 
find  on  reading,  they  are  against  this  proposition.  A.  You  asked 
me  specifically  aibout  the  offer  of  December  5,  1910. 

Q.  I  asked  you  wherein  the  existing  contract  was  better  than 
that  provision  of  December  5,  1910.    A.  I  told  you. 

Q.  You  said  in  that  —  "  to  clarify  what  might  have  left  a  wrong 
impression  I  have  read  to  you  this  proposition  of  July  19,  1911, 
which  contains  a  pooling  proposition  fair,  square,  clear  and  un- 
equivocal," and  I  have  called  your  attention  to  the  fact  that  a 
pooling  arrangem:ent  which  you  considered  to  be  very  much  an 

improvement    upon   December    5,    1910,    proposition A. 

Essentially. 

Q.  Was  just  put  into  the  Interborough  proposition  when  you 
retreated  from  it.  A.  Yes,  because  other  features  were  not 
satisfactory. 

Q.  ISTow,  that  proposition  continued  before  the  various  boards 
for  some  time.     A.  Which  ? 

Q.  That  of  July,  1911.  That  proposition  remained  for  some 
time,  didn't  it?  A.  'So,  it  was  defeated  the  day  after  it  was 
made. 

Q.  I  know,  but  the  substantial  proposition.  A.  Yes,  that  is 
true. 

Q.  And  I  have  here  a  series  of  clippings  taken  from  practically 
all  the  newspapers,  Times  and  Globe  and  World  and  I  don't  know 
what  all,  dated  on  or  about  January  31,  1912,  when  the  proposi- 
tion of  the  Interborough  was  being  discussed.  Did  you  say,  "  If 
this  is  the  Interborough's  final  word  it  may  as  well  screw  down 
the  lid  on  the  coffin.  We  have  been  getting  on  splendidly  without 
Mr.  Shonts  and  his  incursion  at  thisi  time  does  not  help  the 
matter  any  "  ?  That  is  a  quotation.  I  find  that  phrase  repeated 
again  and  again  in  these  different  clippings.  "  The  Interborough 
might  as  well  screw  the  lid  down  on  the  coffin  "  if  they  were  going 
to  stand  on  that  proposition.  The  summary  of  the  new  terms  are 
these:  Compensation  of  8.76  per  cent  to  the  Interborough  on  old 
and  nev/  capital.  Out  of  this  the  Interborough  to  pay  5  per  cent 
interest  on  its  bonds,  establish  a  sinking  fund  of  1  per  cent  for  the 
redemption  of  bonds,  and  2.76  per  cent  is  profit. 
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"  The  Interborough  to  turn  over  the  Steinway  Tunn©l,  said  to 
have  -cost  $11, 000,000,  for  $3,0-00,000  to  the  city.  Leases  on  ele- 
vated railroiad  extensions  to  run  sixty-five  instead  of  eighty-five 
years.  The  Interborough  to  operate  the  Lexington  avenue  route 
from  Thirty-fifth  street  to  the  Bronx,  the  sections  of  the  route 
below  tliat  to  be  abandoned ;  to  operate  also  the  extension  from 
Forty-second  street  down  Seventh  avenue;  the  Steinway  tunnel 
and  possibly  the  Eastern  parkway  and  Lafayette  avenue  extension 
in  Brooklyn. 

"  The  B.  K.  T.  is  to  get  the  Broadway  line  with  a  tunnel  from 
ErookljTi ;  the  Centre  street,  or  Bridge,  loop,  and  the  Fourth  ave- 
nue subway,  Brooklyn."  ISTow,  what  was  there  about  this  proposi- 
tion made  in  January,  19;12,  which  led  you  to  say  if  it  was  the 
Interborough's  last  word  they  might  as  well  screw  the  lid  down 
on  the  coffin  ? 

A.  May  I  see  that,  please  ? 

Q.  Yes,  the  terms  are  down  at  the  bottom  of  the  article.  A. 
Well  now,  comptroller  is  reported  to  have  said :  "  If  this  is 
the  Interborough's  final  words  it  may  as  well  as  screw  down  the 
lid  on  the  coffin."  The  comptroller  referred  to  the  alleged  remark 
of  ^Ir.  Shonts  to  the  effect  that  he  would  not  sign  the  Interbor- 
ough's proposals  until  he  had  received  assurances  of  favorable 
action  by  the  city  officials,  and  said  he  knew  Shonts  had  said  this. 
Mr.  Shonts  has  injected  his  volubility  into  the  situation,  and  his 
assertion  that  the  offer  will  not  be  signed  unless  the  city  officials 
agree  in  advance  to  accept  its  terms  will  not  help  out  one  bit." 

I  imagine  when  I  made  that  remark  about  the  offer  that  it 
referred  to  Mr.  Shonts'  statement  that  he  would  not  make  the  offer 
or  sign  it  until  the  city  officials  had  agreed  that  they  would 
approve  it. 

Senator  Thompson. —  What  is  the  date  ? 

Mr.  Moss. —  January,  1912.  ISTow  here,  from  the  Times 
"  Interboro  terms  again  in  disfavor.  City  officials  emphatic  in 
saying  the  comp^any's  memorandum  of  new  agreement  won't  do." 
From  the  Evening  Journal,  "Subway  trust  loses;  plan  city 
operation."    Globe  says,  "  Blames  Shonts  if  the  subway  deal  fails 
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now.     Prendergast  says  Shonts  may  as  well  screw  down  the  cof- 
fin lid  if  new  terms  are  Interborough's  last  word." 

By  the  Witness : 

A.  Before  I  would  give  yoii  any  answer  to  that  I  would  have 
to  refer  to  the  original  paper  and  also  find  out  the  exact 
circumstances. 

Py  Mr.  Moss : 

Q.  Wait  a  minute.  The  terms  are  mentioned  at  the  bottom 
of  that  article  and  I  read  them  to  you.  A.  Yes,  but  I  can't 
accept  that  as  being  authentic  at  all.  This  is  not  a  statement  as 
to  terms,  not  made  by  any  city  official. 

Q.  But  it  is  evident  there  that  the  Interborough  had  dropped 
from  its  9  per  cent  preferential  to  its  8.T6  per  cent  and  if  these 
articles  are  right,  and  they  all  seem  to  agree,  you  were  saying 
that  that  proposition  — ■  if  that  was  their  final  word,  they  might 
just  as  well  screw  down  the  lid  on  the  coffin.  A.  It  is  not  open  to 
that  interpretation  at  all.  jSTow,  may  I  make  my  answer  ?  It  is 
not  open  to  that  interpretation,  because  I  have  told  you  that  I  had 
agreed  to  8.'76'  per  cent.  In  fact,  I  would  say  for  your  records 
that  I  took  an  active  part  in  the  discu&sions  at  the  conferences 
leading  up  to  the  determination  to  allow  8.76  per  cent. 

Q.  Will  you  say  that  you  agreed  to  go  in  with  the  Interbor- 
ough as  soon  as  it  named  ^.Ti©  per  cent  ?  A.  There  were  other 
questions  that  were  discussed.     ISTo  doubt  about  that. 

Q.  You  mean  you  refused  to  sig-n  this  contract  in  July,  1911, 
and  did  vote  for  it  in  May,  191'2,  on  account  of  the  difference 
between  9  per  cent  and  8. 70  per  cent  ?  A.  There  were  other 
differences  in  the  form  of  proposition.  I  don't  recall  exactly 
what  they  all  were  now.  There  were  improvements  made,  for 
instance,  the  question  of  the  way  the  contracts  should  be  awarded, 
I  know  it  was  discussed  that  the  Public  Service  Commission 
should  have  control  over  them.  There  were  other  features,  there 
are  memorandums  of  them  here,  I  am  very  sure.  And  the  differ- 
ence of  9  per  cent  and  8.76  per  cent,  Mr.  Chairman,  may  I  say, 
would  have  been  sufficient  justification  for 

Senator  Thompson. —  Was  that  the  reason  you  gave  at  the  time  ? 
A.  I  gave  no  particular  reason  at  the  time. 
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Senator  Thompson. —  Did  you  tell  the  Interborough  the  trou- 
ble -was  that  9  per  cent  was  too  much  and  8.7'6  per  cent  would  do  ? 

A.  They  also  understood  9  per  cent  was  too  much.  I  had 
always  told  the  Interborough  that  9  per  cent  was  too  much  and 
that  was  the  principal  reason  why  I  had  voted  against  the  prop- 
osition of  July  19,  1911.     Everybody  knew  that. 

Q.  Did  you  have  a  controversy  about  9'  per  cent?  A.  Of 
course,  we  had  a  great  many  controversies  about  it. 

Q.  Did  you  ask  them  to  come  down  to  8.T6  per  cent  ?  A.  We 
don't  talk  that  way. 

Q.  I  know,  but  you  have  the  same  meaning  all  the  time.  I 
understand  it,  but  I  can't  talk  your  language.  A.  You  have  been 
here  long  enough  to  have  acquired  some  knowledge  of  it. 

OBy  Mr.  Moss: 

Q.  I  hope  we  shan't  get  where  we  were  yesterday.  A.  Just  as 
soon  as  you  like. 

Q.  No,  no.  You  can't  play  that  burlesque  again  to-day.  We 
are  going  to  talk  business  to-day.    Don't  let's  get  off. 

Senator  Thompson. —  The  proposition  is  right  here 

A.  My  dear  sir,  I  so  thoroughly  understand  the  friendly  atti- 
tude of  this  Committee  that  there  is  no  necessity  for  your 
asseverating  on  the  subject.     ISTow,  go  on. 

Senator  Thomipson. — ^  What  I  want  tO'  know  is  this:  I  think 
and  I  may  be  wrong,  that  if  you  had  said  to  Mr.  Shouts  or  some- 
body in  authority  in  July,  1911,  ''  You  come  down  to  8.76  per 
cent  and  you  can  get  it  through;  otherwise  you  can't."  I  think 
they  would  have  done  it.  Don't  you  think  so  ?  A.I  don't  know 
whether  they  would  or  not. 

By  Mr.  Moss : 

Q.  I  see  that  and  for  all  that  I  can  bring  to  your  attention, 
on  the  19th  of  July,  the  Interborough  proposed  a  contract  which 
put  in  what  you  had  been  contending  for,  the  pooling  provision, 
and  that  was  met  by  Mr.  Gaynor's  "  damnable  rascality  "  letter 
and  by  your  letter  published  in  the  American.  A.  And  by  my 
vote  in  the  board  of  estimate. 
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Q.  And  the  next  that  I  can  see  is  that  in  January,  abont  the 
end  of  January,  1912,  the  Interborough  was  making  such  prop- 
ositions as  gets  into  all  the  newspapers  with  figures  published 
for  the  first  time  of  8.76  per  cent  and  proposals  regarding  the 
financing,  substantially,  as  appears  as  far  as  I  can  see  in  the  final 
contracts  and  you  there  declare  that  if  this  is  the  best  they  can 
do,  it  is  the  same  as  screwing  the  lid  of  their  cofiin.  I  want  to 
ask  you,  'Mr.  Prendergast,  what  was  there  in  the  final  contract 
that  was  so  much  better  than  the  terms  discussed  there  that  it 
led  you  to  vote  for  the  contract  ?  A.  I  have  answered  that  in  the 
statement  I  fired  at  you  yesterday. 

Q.  I  don't  find  it.  Is  that  the  best  you  can  answer  ?  A.  That 
is  the  only  answer  I  am  going  to  give. 

Q.  I  ask  you  if  that  is  the  best  you  can  give.  If  you  say  it  is 
the  only  one  you  are  going  to  give  that  is  leaving  something  pos- 
sibly unsaid.  If  you  want  to  leave  the  record  in  that  way  I  am 
satisfied,  but  I A.  I  <ain  perfectly  satisfied  with  the  record. 

Q.  I  want  the  record  to  show  that  I  have  called  your  attention 
to  the  gap.  I  am  not  conscious  this  morning,  Mr.  Prendergast,  of 
having  yielded  to  anything  personal  to  provoke  your  discomfort  or 
displeasure.  If  you  are  going  to  work  those  into  the  case,  the 
atmosphere  must  be  of  your  own  creation. 

Senator  Thompson. —  I  want  to  put  this  on  the  record.  Some- 
times pleasantries,  when  they  go  on  the  record,  are  mistaken.  The 
suggestion  was  made  yesterday  in  reference  to  some  matters  about 
Wihitman  and  'Governor  of  the  State.  I  don't  want  any  question 
about  that.  This  investigation  has  been  carried  on  to  make  an 
investigation,  no  matter  where  it  lead  or  how  it  lead,  and  it  won't 
make  any  difference  to  the  chainnan  of  this  committee  who  got 
in  the  way  of  it.  There  would  jirobably  be  a  contact  of  some  kind ; 
there  never  has  been  any  personal  controversies  so  far  and  I  want 
to  refer  back  to  the  minutes  of  the  committee,  taken  on  February 
11,  1916  over  a  check  by  Mr.  Quigg.  That  day  the  chairman  had 
this  to  say:  "  I  am  glad  that  check  and  those  letters  were  pub- 
lished. It  simply  shows,  and  shows  something  eim,  and  nothing 
beyond  the  fact  that  men  in  such  business  can  spend  their  idle  time 
in  framing  up  a  public  official.  That  is  all  it  shows,  and  there  is 
not  a  single  thing  about  it  that  shows  that  a  public  official  had  the 
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slightest  thing  to  do-  with  it.  They  can  nvrite  their  letters  among 
themselves  and  draw  their  checks  to  each  other,  and  that  does  not 
affect  the  person  mentioned  in  an  official  capacity,  and  I  want  the 
public  to  understand  tliat,  so  that  this  matter,  as  I  see  it,  and  I 
think  the  committee  sees  it,  is  not  a  reflection  upon  the  governor  of 
this  State  or  any  other  public  official.  *  *  *  The  letters'  them- 
selves and  the  check  itself  are  interesting,  and  a  matter  entirely 
within  the  scope  of  the  inquiry  of  this  committee,  as  affecting  the 
men  like  the  drawers  of  the  check  and  the  recipient  of  the  check, 
and  nothing  further." 

This  is  the  idea  the  chairman  of  the  committee  had  at  the  tim-e 
and  as  near  as  private  or  public  or  any  acrimony  has  ever  existed 
between  the  governor  of  the  State  and  this  chainnan. 

Mr.  iloss. —  !N"ow',  I  refer  to  an  article  dated  January  24,  1912, 
and  it  speaks  —  this  is  from  the  American  and  you  have  character- 
ized the  style  of  the  American,  so^  don't  think  I  am  reading  to  you 
from  the  Times  or  the  Evening  Post  — "  Mayor  Gaynor  received 
last  night,"  that  would  be  January  2-3,  1912,  "  from  the  Inter- 
borough's  attorneys  a  draft  of  the  secret  agreement  Comptroller 
Prendergast  and  President  McAneny  agreed  to  put  through  the 
Board  of  Estimate.  The  city  has  surrendered  to  the  subway 
operating  company.  Mayor  Giaynor's  long  advocacy  of  the  Inter- 
borough  has  won  over  his  a'Siociates.  Terms  of  the  city's  sur- 
render were  brought  to  the  mayor's  office  by  Andrew  Freedman, 
one  of  the  directors  of  the  Interborough.  Mayor  Gajaior  refused 
to  make  the  terms  public."  This  letter  is  about  a  week  ahead  of 
those  that  I  showed  you.  He  took  them  home  with  him.  "  When 
questioned  he  suggested  that  either  ^IcAneny  or  Prendergast  might 
make  them  public."  Evidently  they  were  made  public  by  some 
one  before  these  articles  of  January  31  were  printed. 

!N"ow,  iiad  you  any  knowledge  or  information  of  Andrew  Ereed- 
maii  having  taken  any  proposals  of  the  Interborough  to  the  mayor? 

A.  !N"ot  the  slightest. 

Q.  Have  you  any  knowledge  of  any  tentative  agreement  formu- 
lated in  January,  1912  ?    A.  N"o. 

Q.  With  your  knowledge  and  your  co-operation  is  it  possible 
that  you  may  have  participated  in  some  such  tentative  framing  of 
an  agreement  and  not  remember  it  now  ?    A.  I  don't  think  so,  but 
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I  tliinlc  what  did  happen  is  this  that  the  results  of  the  couferenoes 
up  to  that  time  were  probably  committed  to  paper  by  some  one 
and  that  this  memo,  was  treated  as  a  proposition  or  something 
tantamount  to  a  proposition. 

Q.  Did  that  contain  the  S'.T'efo?  A.  It  probably  would,  be- 
cause my  recollection  is  that  the  question  of  allowing  8.76%  'was 
discussed  very  late  in  December  of  1911  or  along  at  New  Year 
time. 

Q.  Evidently  tlie  American,  in  its  judgment  on  the  24th  of 
January  of  your  attitude,  was  changed  because  on  the  31st  you 
are  being  quoted  as  deolaring  of  this  proposition  "  if  it  is  the  last 
word  it  may  just  as  well  screw  down  the  lid  on  the  coffin."  A.  I 
will  tell  you  why  the  American  could  have  had  that  information. 
I  met  Mr.  Shearn  at  luncheon  and  outlined  to  him  the  agreement 
that  would  probably  be  made  and  told  him  it  would  be  made  on 
the  basis  of  8.76%.  That  was  the  conversation  we  held  and  he 
knew  it  and  he  didn't  use  it  as  a  newspaper  story  but  it  could 
have  been  in  possession  of  that  information. 

Q.  Did  you  tell  him  it  was  going  thi'ough  ?  A.  I  told  him  I 
expected  to  vote  for  it. 

Q.  Was  this  before  you  were  quoted  as  saying  it  would  be  the 
coffin  lid  ?  A.  Yes.  That  is  why  I  am  of  the  opinion  that  when  I 
made  this  reference  to  the  coffin  lid  which  I  am  not  disputing  be- 
cause it  appears,  although  it  may  be  or  may  not  be  accurate,  I 
don't  dispute  that,  it  must  have  had  reference  to  something  else 
that  Mr.  Shouts  had  said  or  tried  to  do  because  I  can't  see  why  I 
should  have  made  so  vicious  a  remark  because  of  the  outline  of 
the  proposition  which  we  had  agreed  to. 

Q.  That  is  interesting  and'  I  want  nothing  to  be  incorrect  in 
the  record.  I  want  to  thoronghly  show  what  you  mean  to  say. 
If  I  understand  your  testimony  up  to  this  point.  You  have  told 
Mr.  Sb-earn  that  the  thing  was  going  through  on  the  basis  of 
8.76  per  cent  and  according  to  these  clippings  which  agree  of 
January  31,  you  said  that  that  proposition,  if  it  was  their  last 
work  was  the  nail  in  their  coffin,  and  it  would  appear  that  your 
statement  of  the  31st  was  antagonistic  to  your  statement  of  the 
24th,  ibut  the  explanation  that  jon  make  may  account  for  it.  At 
any  rate  that  would  be  the  explanation.  A.  That  is  the  explana- 
tion that  I  would  make,  yes. 
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Q.  Did  you  know  that  your  stand  against  the  iproposition  of 
July,  1911,  together  witli  the  stand  of  the  mayor  and  Mr. 
McAneny A.  Mr.  Mitchel. 

Q.  Mr.  Mitchel,  yes,  was  considered  to  be  such  a  finality  that 
the  hankers,  the  Morgan  house,  deemed  the  matter  to  be  closed 
and  as  Mr.  Morgan  has  said,  drew  a  line  under  it  and  sent  in  a 
bill  for  $500,000,  believing  that  the  whole  thing  was  off?  A^ 
I  know  nothing  about  it. 

Q.  Did  you  know  that  the  bankers  had  given  it  up  ?  A.  ISFo, 
sir.  Becau.se  I  never  met  any  of  the  bankers  and  conferred  with 
them  upon  the  subject.  It  was  never  mentioned  between  them 
and  me  from  the  Metropolitan  Club  conference  of  July  17,  1911, 
and  when  negotiations  were  reopened  on  the  night  of  November 
19,  1911,  ,at  a  meeting  arranged  by  Vice-President  Rae  of  the 
Pennsylvania  at  the  Century  Club 

Q.  You  did  meet  the  bankers  in  general  conference,  at  other 
dates  ?     A.  Surely.    They  were  very 

Q.  From  the  fact  that  they  did  not  take  part  in  any  conferences 
between  those  dates,  didn't  you  endeavor  and  wasn't  there  talk 
about  thiiS  that  the  Morgans  had  dropped  out  ?  A.  I  never  thought 
of  Morgan  in  connection  with  the  matter.  We  had  voted  on  this 
proposition  land  it  had  been  defeated.  As  I  stated  in  my  statement 
there  was  not  a  general  satisfaction  with  the  way  the  question  had 
been  settled  and  that  was  very  noticeable,  indeed.  I  was  aware  of 
that  in  part  from  the  attitude  of  the  press,  in  part  from  interviews 
I  had  with  merchants  and  business  men,  and  the  prqponderance 
of  opinion  was  that  the  question  had  not  been  settled  right. 

Q.  Notwithstanding  what  Mv.  Morgan  said,  I  want  you  to  get 
the  slant  of  my  question.  It  didn't  seem  to  me  as  though,  being 
away  from  his  ofE'ce,  the  Morgan  house  could  really  have  con- 
sidered the  matter  to  be  closed.  I  am  not  taking  that  position 
because  I  find  there  are  evidences'  throughout  the  testimony  that 
the  Tntpi'borough  was  dealing  with  Mr.  Shouts  and  he  was  seeing 
the  mayor  and  that  many  things  were  happening  in  October  and 
in  November  prior  to  the  time  when  ]\Ir.  Morgan  said  a  line  was 
drawn  under  the  affair  —  numerous  things  were  happening  to 
show  it  was  quite  alive. 
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I  wonder  if  jou  saw  tihis  article  in  the  Sun  of  June  18,  1911, 
before  you  went  to  the  American  oifice  on  the  19  th.  This  is 
entitled A.  That  would)  be  June,  not  July. 

Q.  I  wonder  if  you  had  seen  this :  "  Prendergast  quits  Mitchel. 
Thinks  Interborough  must  have  a  hand  in  subways."  June  18, 
1911.  This  is  a  month  before.  A.  That  would  be  before  the 
report  of  the  transit  committee  had  been  voted  on. 

Q.  Weren't  there  reasons  which  may  occur  to  you  now  why 
those  connected  with  j\lr.  Hearst's  paper  were  anxious  aboiit  your 
attitude  and  why  they  might  seek  that  conference  with  you  ?    A. 

Q.  Undoubtedly  you  saw  the  American  on  the  daiy  following 
your  visit  to  their  office,  issue  of  July  20',  1911,  in  which  your 
interview  was  printed. 

Senator  Thompson. —  In  the  paper  of  that  date  they  didn't 
exaggerate  so  much. 

By  Mr.  Moss : 

Q.  It  may  be  exaggerated  in  the  headlines  "  Subway  plot  fails; 
interboro  hold-up  beaten."  A.  Do  I  imderstand  you  say  it  is 
exaggerated  ? 

Q.  I  haven't  said  anything.  Here  is  your  picture  along  with 
Mr.  Mitchel,  "  Prendergast,  tired  of  Interborough  trickery,  is 
for  B.  R.  T.  contract."  The  difference  is  that  one  man  stood  out 
to  the  end  and  one  man  fell  by  the  way;  that  is  the  only 
difference.    A.  Go  right  on. 

Q.  "  Gaynor  deserts  sinking  ship.  Contract  will  be  rejected. 
Mitchel  and  Prendergast  win." 

Senator  Thompson  is  trying  to  speak. 

Witness. —  Do  let  the  Chairman  say  what  he  wanted  to  say, 
Mr.  Moss. 

Senator  Thompson. —  I  rather  take  it  that  your  idea  is  that 
Mitchel  didn't  stand  up  as  good  as  the  record  would  indicate. 
Is  that  your  idea?  I  got  it  from  what  you  talked  about  yester- 
day and  to-day. 

By  the  Witness : 

A.  Mr.  Thompson,  I  can't  regulate  your  ideas. 
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Senator  Thompson. —  I  got  them  entirely  from  you. 

A.  I  have  never  said  anything  that  indicated  I  did  not  be- 
lieve that  in  Mr.  Mitchel's  attitude  upon  the  subway  question 
from  its  very  beginning  he  had  not  been  actuated  by  the  most 
upright  motives  and  even  at  times  when  I  disagreed  with  him 
very  much  I  always  gave  him  credit  for  being  sincere  and  con- 
scientious although  I  thought  he  was  mistaken. 

Mr.  Moss. —  He  is  not  a  lightning  change  artist. 
A.  Isn't  he  ?    What  is  a  lightning  change  artist  ? 

Senator  Thoixiipson. —  Prom  the  statement  you  made  yesterday 
and  from  yomr  actions  I  took  it  that  you  possibly  thought  that 
the  mayor  was  just  making  a  record  and  not  really  standing  on 
what  be  voted. 

A.  That  is  what  you  thought  ? 

Senator  Thompson. —  (From  what  you  said  yesterday. 

A.  That  simply  confirms  my  impression  of  the  way  you  think. 

Senator  Thompson. —  But  I  am  going  to  ask  you  to  answer  my 
question  because  it  is  fair.    That  v/as  your  attitude  yesterday. 
(Answer  is  struck  off  the  record.) 

Senator  Thompson. —  What  strikes  me  from  what  your 
attitude  is  is  important  to  me  and  I  want  to  know  whether  you 
intended  that  yesterday  or  whether  you  didn't. 

A.  I  don't  intend  to  pay  the  slightest  'attention  to  your 
question. 

Senator  Thompson. —  You  don't? 
A.  I  don't. 

Senator  Thompson. —  I  want  to  know  if  that  is  your  answer. 
A.  I  have  answered  your  question. 

Senator  Thompson. —  I  want  to  know  if  that  is  your  answer. 

A.  I  suggest  that  you  proceed  with  the  bu.slness  of  this 
Committee. 

Senator  Thompson. —  Perhaps  we  will.  Do  you  think  —  do 
you  mean  to  insinuate  that  the  mayor  felt  different  about  these 
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contracts  than  his  record  appears?  Ifow,  you  can  answer  that 
yes  or  no  or  you  can  decline  to  answer  it,  whicheiver  way  vou 
want  to.  I  want  to  know  what  you  are  going  to  do  about  it.  Do 
you  decline  to  answer  ? 

A.  I  told  you  before  that  I  didn't  intend  to  pay  the  slightest 
attention  to  that  question.  It  is  sufficient  for  me  to  know  that 
Mr.  Mitchel  knows  exactly  how  I  feel  about  his  attitude  and  all 
his  public  actions. 

Senator  Thompson. —  Relating  to  the  insinuations  made  by 
the  witness  yesterday  that  Mr.  Mitchel  really  felt  different  than 
the  recorded  attitude  shows 

A.  It  is  distinctly  untrue  that  the  witness  gave  any  such  im- 
pression yesterday. 

Senator  Thompson. —  All  right,  then,  it  is  all  right.  You  can 
go  ahead.      (To  Mr.  iloss.) 

By  Mr.  iloss: 

Q.  I  will  go  on.  A.  Understand,  that  was  not  an  answer  to  any 
question.  I  was  making  u  statement  that  it  was  distinctly  untrue 
that  any  such  insinuation  was  gi^'en  yesterday. 

Q.  Mr.  Prendergast,  here  right  close  to  your  picture  in  this 
paper  are  the  words,  "  The  hold-up  of  the  city,  which  all  but 
Eiiiccecded,  is  now  as  dead  as  Pharaoh."  Xow,  you  wanted  to  give 
the  impression  to  Mr.  Hearst  and  Mr.  Merrill  that  you  had  gone 
back  to  your  original  principles  and  that  you  had  left  the  Inter- 
borough  for  good,  didn't  you  ?  A.  Xo,  I  didn't  do  anything  of 
the  kind  and  there  is  nothing  in  that  letter  that  gives  any  sxich 
impression.  I  care  for  no  impressions  you  say  I  gave  ]Mr.  Merrill 
any  more  than  I  care  for  the  impressions  that  you  and  Mr.  Thomp- 
son and  others  may  acquire  as  to  what  I  say. 

Q.  We  are  not  here  to  listen  to  what  you  care  or  what  you 
don't  care,  if  you  are  nvilling  to  make  a  record  like  that.  But  if 
I  am  any  judge  of  witnesses,  I  see  a  man  whose  conscience  shows 
him  the  unpleasant  position  he  is  in  and  he  is  trying  to  carry  it 

off  with  an  appearance  of  bravery  and  courage  remarkably  

A.  I  have  been  in  public  life  too  long  to  pay  any  attention  to 
remarks  of  that  kind,  especially  from  men  like  you. 
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Q.  You  invite  them?  A.  ISTiever  mind  whether  I  invite  thean 
or  not. 

Q.  A  perfect  picture  of  a  man  who  is  trying  to  get  away  from 
the  record  ?    A.  I  get  away  with  it,  all  right.    You  bet  I  do ! 

Q.  And  you  may  get  away  with  this  ?  A.  I  will,  no  doubt 
about  that. 

Q.  You  testified  yesterday  that  you  didn't  know  anything  about 
the  suit  —  the  taxpayers'  suit  —  brought  upon  an  allegation  that 
the  contracts  violated  the  constitution.  You  knew  nothing  about 
it.  You  knew  nothing  about  the  collusive  elements  in  those  suits 
till  you  heard  of  it  here  ?  A.  I  did  not  hear  of  it  here ;  I  heard 
from  Mr.  Harkness. 

Q.  When.,    A.  Last  February.     That  is  what  I  testified. 

Q.  Well,  now,  here  is  the  American  of  Sunday,  June  2,  1912, 
printing  the  facsimile  of  your  statement.  You  must  have  seen 
that.    A.  Oh,  yes !    I  remember  that. 

Q.  Printed  immediately  imder  that  facsimile  of  your  letter  is 
this  in  large  type,  "  President  iShonts  shows  (First)  How  he 
Authorized  '  Fake '  Suit,  (Second)  How  Interboro  owned 
Prendergast  from  the  Beginning."  There  is  printed  here  an  ex- 
tract from  the  testimony  of  Mr.  Shouts  in  the  case  of  the  Con- 
tinental Securities  Company  against  the  Interborough  Rapid 
Transit  Company  and  others  in  which  Mr.  Shouts  tells  the  whole 
story  of  how  the  taxpayers'  suit  was  devised  by  Mr.  NicoU  and 
ho'w  it  progressed  and  how  the  Interborough  hoped  to  pay  the  bills. 
IVow,  this  is  June  2,  1912,  and  the  chronology  of  the  case  shows 
that  it  was  argued  in  the  Court  of  Appeals  on  June  11th  and 
liUli,  ten  days  after  this  appeared  and  it  was  not  afiirmed  until 
the  29th  of  June.  ISTow,  if,  as  you  say,  it  is  true  that  you  saw  this 
papier  and  saiw  this  statement  of  Mr.  iShonts'  testimony,  aren't 
you  mistaken  when  you  say  you  knew  nothing  about  it  until 
Mr.  Harkness  mentioned  it  last  February?  A.  I  will  stand  by 
my  testimony  that  I  remember  seeing  that  issue  of  June  2  —  I 
remember  that,  and  particularly  the  letter.  That  I  read  every- 
thing on  the  page  I  can't  say  and  if  I  had  read  everything  on  the 
page  and  had  read  what  Mr.  Shouts  is  reported  to  have  said  there, 
I  wouldn't  say  that  I  had  no  knowledge  of  it  iv-hatever.  The  very 
fact  that  I  say  I  had  no  knowledge  of  those  suits  and  that  I  sought 
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information  from  Mr.  Harkness  last  February  about  that  con- 
vinces me  that  I  never  had  any  previous  knowledge  regarding  the 
collusive  nature  of  those  suits. 

Q.  You  certainly  made  no  communication  to  the  Court,  of 
Appeals  or  to  ^anybody  in  authority  connected  -with  the  presenta- 
tion of  the  case,  did  you  ?    A.  I  don't  remember  that  I  did. 

iSenator  Thompson. —  Are  you  a  lawyer  ? 
A.  I  am  not.    My  past,  at  least,  is  secure. 

Senator  Thompson. —  It  is  a  good  deal  more  profitable  to  be  a 
financier. 

Mr.  Moss. —  You  are  worth  a  good  deal  more  'money  now  than 
when  you  started  out  as  comptroller  ? 

A.  I  am  not.  I  think  I  have  less  now  than  when  I  started  out 
as  comptroller,  I  am  sorry  to  say.  I  certainly  haven't  any  more. 
'Now,  that  you  have  got  to  the  interesting  part  of  your  case,  why 
don't  you  go  right  on  with  it  ? 

Senator  Thompson. —  Would  you  be  willing,  to  be  examined  on 
your  finances  ? 

A.  Surely,  absolutely. 

By  Mr.  Moss : 

Q.  Now,  this'  facsimile  contains  some  extracts  from  your 
pre-election  speeches  and  I  want  to  see.  if  you  recall  them. 
During  the  campaign  of  1910,  "  I  should  say  that  the  traction 
question  is  the  most  important  matter  to  be  considered.  The  ques- 
tion of  building  subways  in  Brooklyn  should  be  taken  up  imme- 
diately. I  am  not  undertaking  to  say  which  route  should  be 
undertaken  first,  but  a  start  should  be  made  without  delay. 

This  question  not  only  involves  comfort  and  facility  in 
transportation,  but  upon  its  solution  depends  the  proper  distribu- 
tion of  population.  In  order  that  the  settlement  of  this  great 
question  wall  not  be  dependent  upon  the  disposition  of  private 
capital,  it  is  essential  that  the  city  should  build  and  own  its  own 
subways.  In  no  other  way  will  it  be  protected  from  the  selfish 
whims  of  those  ^who  would  speculate  in  public  rights  which  are 
the  inherent  possession  of  the  people. 
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I  heartily  subscribe  to  the  principle  of  municipal  construction 
and  control  of  subways  and  believe  that  if  outside  interests  are 
not  willing  to  undertal?:e  the  operation  of  such  subways  on  teiins 
acceptable  to  the  city  it  will  then  be  necessary  for  the  city  itself 
to  assume  the  task  of  operation. 

If  the  operation  were  confined  to  its  legitimate  business  needs 
and  not  used  as  an  adjunct  to  any  political  machine,  there  is  no 
reason  why  such  operation  could  not  be  pursued  to  the  great 
advantage  and  profit  of  the  city  government. 

If  the  same  measure  of  control  had  been  vested  in  the  rapid 
transit  commission  that  now  belongs  to  the  Public  Service  Com- 
mission better  contracts  would  have  been  made  in  behalf  of  the 
city  and  with  the  present  holders  of  subway  privileges  and  the 
financial  embarrassment  of  these  lines  would  have  been  prevented." 

iFollowing  your  election  in  JSTovember,  you  say,  "  I  ajn  for 
building  the  tri-borough  system  with  city  money."  The  next 
quotation  is,  "  Mr.  Shonts  called  me  on  the  telephone  on  Friday 
and  asked  when  he  could  see  me.  I  told  him  he  could  see  me  at 
my  office  during  business  hours  any  day."  Ota  December  30, 
1910,  "  I  am  certain  it  was  not  the  opinion  of  the  city,  when  they 
voted  in  favor  of  that  amendment,  that  they  were  making  this 
for  the  purpose  of  contributing  for  the  extension  of  the  lines. 
I  am  not  in  favor  of  contributing  any  part  of  the  sixty  million 
dollars  available  for  any  purpose  other  than  the  construction  of  an 
independent  system.  Any  extension  of  tliat  system  must  be  made 
by  the  company  itself  with  its  own  funds.  It  is  earning  17  per 
cent  to-day  with  a  prospect  of  a  further  increase  to  2'3  per  cent 
next  year  and  is  fully  able  to  make  its  extensions  with  its  own 
money."  On  January  10,  1911,  "  I  weighed  carefully  all  the 
arguments  advanced  by  those  in  favor  of  the  Inter  borough  pro- 
posal before  making  up  my  mind.  My  decision  was  based  on  the 
reason  that  overshadows  all  others,  that  every  benefit  conferred 
by  the  Interborough  can  be  returned  by  the  building  of  a  sub- 
way system." 

Did  you  hear  anything  that  I  read  which  was  not  in  your 
opinion  not  a  correct  report  ? 

A.  I  think  that  is  all  correctly  reported  and  the  context  of  all 
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those  addresses  are  incorporated  in  the  present  dual  subway 
contracts. 

Q.  Then  this A.  That  is  the  answer. 

Q.  Yes.,    All  right.     This  meeting  of  October  14,  1909 

A.  The  first  quotation  you  read  in  that  meeting  —  Academy  of 
Music,  B'rooklyn,  a  long  speech. 

Q.  "  Transit  development  is  the  most  important  to  be  con- 
sidered. In  order  that  the  settlement  of  this  great  subject  may 
not  be  dependent  upon  the  disposition  of  private  capital,  it  is 
essential  that  the  city  should  build  and  own  its  own  subways. 
In  no  other  way  will  it  be  protected  from  the  selfish  whims  of 
those  who  would  speculate  in  public  rights  which  are  the  inherent 
possession  of  the  people."  A.  That  is  the  same  thing  that  you 
read  before. 

Q.  "  I  heartily  subscribe  to  the  principle  of  municipal  construc- 
tion and  control  of  subways  and  believe  that  if  outside  interests 
are  not  willing  to  undertake  the  operation  of  such  subways  on 
terms  acceptable  to  the  city  it  will  then  be  necessary  for  the 
city  itself  to  assume  the  task  of  operation." 

Continuing  from  other  memoranda,  the  address  of  O<?tober  14, 
190i9,  I  quote :  '"  The  plight  of  the  present  surface  railroad  sys- 
tem in  Manhattan  proves  conclusively  that  there  is  need  for  effec- 
tive regulation  of  public  utilities.  jSTo  man  who  has  studied  the 
transit  situation  will  deny  that  if  the  same  measure  of  control 
had  been  vested  in  the  former  rapid  transit  commission  that 
now  belongs  to  the  Public  'Sei-vice  Commission,  better  con- 
tracts would  have  been  made  and  the  financial  embarrassment 
of  the  surface  lines  prevented.  I  have  no  associate,  political  or 
otherwise,  that  would  attempt  to  influence  my  course  as  a  meniber 
of  the  board  of  estimate  and  apportionment.  If  Mr.  Shouts  come 
at  all  to  the  next  board  of  estimate  he  will  come  hat  in  hand.  He 
will  come  once,  twice,  thrice,  always  hat  in  hand.  There  will 
be  nobody  on  the  next  board  of  estim.ate  who  will  take  orders 
from  Brother  Shonts." 

A.  Is  that  a  newspaper  report  ? 

Q.  I  suppose  it  is.  A.  IsTow,  the  last  part  of  that  I  may  have 
said,  but  I  am  not  so  sure.  I  remember  distinctly  in  that  speech 
making  a  reference  to  a  dispute  between  Mr.  Hearst  and  Mr. 
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Gaynor  in  which  the  term,  "  Would  come  once,  twice,  thrice,  hat 
in  hand,"  and  somehow  or  other  I  think  that  is  taken  from  some 
newspaper.  I  won't  say  I  didn't  say  it,  bnt  you  will  notice  I 
want  to  be  particular  about  disputing  anything  I  am  not  sure  of 
and  I  have  disputed  very  little  of  what  you  read.  I  had  an 
original  copy  of  that  speech.  I  know  I  had  it  last  February,  but 
it  has  been  misplaced.  I  don't  care  anything  about  that.  May  be 
I  said  that  about  Brother  Shonts.  He  did  come  once,  twice,  thrice, 
hat  in  hand. 

Q.  While  you  were  campaigning  did  you  pay  attention  to  Mr. 
Gaynor's  addresses  ?    A.  I  guess  I  did,  sometimes. 

Q.  Did  you  take  issue  with  him  or  did  you  put  yourself  in 
line  with  them?  A.  I  couldn't  have  put  myself  in  line  with 
him  during  my  campaign  speeches  and  I  recall  only  one  or  two 
speeches  that  were  prepared.  I  really  don't  recall  any  other  that 
was  prepared  during  that  campaig-n. 

Q.  I  am  going  to  read  into  the  record  a  few  extracts  from  some 
speeches  for  the  purpose  that  you  may  agree  or  dissent  or  state 
whether  you  did  in  any  speech  agree  or  dissent  as  to  a  certain 
slant  that  runs  through  them  as  to  the  way  money  could  be  raised. 
Speech  of  acceptance,  October  '7,  1909.  "  The  building  of  the 
subways  by  the  city  does  not,  in  my  judginent,  depend  on  the 
adoption,  by  the  people,  of  the  pending  constitutional  amend- 
ment in  respect  to  the  bonds  to  be  included  in  or  excluded  from 
the  10  per  cent  limit. 

The  margin  of  borrowing  capacity  under  present  statute  is 
ample,  I  think,  especially  when  it  is  considered  that  every  neces- 
sary subway  will  create  real  estate  value  far  in  excess  of  the 
cost  of  this  construction,  and  also  that  with  due  diligence  we  shall 
probably  not  expend  more  than  from  two  to  twenty  millions  of 
dollars  in  subway  construction,  speaking  approximately. 

I  have,  therefore,  heretofore  expressed  myself  as  opposed  to  the 
said  amendment,  fearing  that  its  adoption  might  tend  to  extrava- 
gance in  the  city  expenditure  in  other  directions.  But  as  many 
able  men  who  have  closely  studied  the  subject  and  in  whose  judg- 
ment I  have  full  confidence  are  uncertain  whether  it  may  not  be 
necessary  to  subway  construction,  I  am  not  disposed  to  adhere 
to  my  opinion  against  theirs,  for  more  and  ample  subways  we 
must  have." 
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Speech  of  October  14,  1900,  at  Carnegie  Hall.  "  Some  of  tlie 
people  have  requested  that  I  speak  to-night  with  regard  to  the 
railroads  and  the  building  of  subways.  I  spoke  in  the  most 
explicit  manner  in  regard  to  that  in  my  speech  of  acceptance, 
and  I  could  not  be  more  explicit.  I  intend  to  speak  on  that  sub- 
ject in  Brooklyn  on  Saturday  night,  and  I  will  pass  'it  to-night 
with  a  single  mark. 

During  the  last  six  years  the  building  of  subways  has  been 
entirely  held  up  here  through  causes  and  by  means  and  by  per- 
sons you  know  as  much  about  over  here  as  I  do,  and  you  ought 
to  know  a  great  deal  more  about.  For  more  than  six  years  not 
only  has  nothing  been  done,  but  nothing  has  been  even -planned. 
Meanwhile  they  have  connected  ISTew  Jersey  by  subway  and 
your  population  is  leaving  you  and  there  will  be  more  people 
over  there  than  on  the  island  of  Manhattan  in  a  few  years  unless 
you  bxiild  yO'Ur  subways  and  keep'  your  people  here ;  and  that 
the  city  will  have  to  do. 

And  it  will  cost  the  city  nothing  to  do  it,  but  it  will  be  an 
asset  to  the  city  when  it  is  done.  There  is  no  subway  in  sight 
which  will  add  a  decimal  to  the  tax  rate  of  this  great  city.  There 
has  been  no  subway  mentioned  which  will  not  forthwith  pay  for 
itself  and  leave  a  large  surplus  over. 

Every  subway  built  creates  real  estate  values  many  times  the 
cost  of  its  construction  forthwith  and  continues  on  forever  and 
ever  to  increase  them.  In  addition  to  that  the  city  will  have  the 
rentals,  the  revenues,  from  them. 

Those  people  who  talk  about  the  city  being  unable  to  build 
them,  that  they  will  exhaust  the  credit  of  the  city,  will  learn 
before  this  campaign,  is  over  that  in  place  of  exhausting  the 
borowing  credit  of  the  city,  they  will  swell  the  borrowing  credit 
of  tlie  city  as  we  build  them  one  after  another." 

That  evidently  has  in  mind  the  building  of  sections  from  time 
to  time  as  the  city  has  the  resources  to  build  them.  Now  conies 
the  speech  at  Tammany  Hall  of  October  19,  190i9. 

A.  The  interesting  thing  about  that  speech  was  the  opening 
line. 

Q.  "  My  friends,  we  are  going  to  build  subwajTS,  for  the  city 
is  going  to  build  three  subways.    We  do  not  intend  that  a  single 
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subway  or  a  franchise  for  it  shall  be  passed  over  to  any  of  those 
men  who  erect  yonr  street  railways  over  here  to  have  bonds  and 
stocks  piled  upon  them,  sold  out  to  the  community  at  the  highest 
figure  and  then  the  road  thrown  into  bankruptcy,  the  same  as 
your  roads  are  over  here  to-night,  and  have  been  for  three  years, 
not  a  dividend  paid  on  them  meanwhile. 
-:<-  *  -x-  *  *  *  w  *  *  * 

If  it  is  to  be  that  I  am  to " 


Senator  Thompson. —  They've  got  a  prefe-rential. 

Mr.  Moss. — ^(Continues  reading.) 

"  If  it  .is  to  be  that  I  am  to  be  mayor  of  this  city  I  can  speak 
of  such  things  with  a  voice  of  authority,  and  I  can  tell  you  that 
during  the  next  four  years  we  will  build  the  \subways  for  the 
city  and  none  of  these  people  will  so  much  as  get  their  little 
finger  into  it. 

The  leaders  of  the  convention  which  nominated  me  —  now 
they  will  yell  to-morrow  in  the  papers  a  job  and  a  bargain,  not 
these  good  gentlemen  here,  but  someone  in  his  editorial  chair  — 
the  leaders  of  that  convention  were  soi  good  as  to  let  me  write  the 
platform  with  regard  to  the  subways  which  was  adopted  in  their 
convention.  I  took  the  greatest  care  to  .put  in  that  platform  a 
declaration  that  in  the  building  of  the  subways  hereafter  the  con- 
tract for  the  building  of  the  subway  should  be  kept  entirely 
separate  and  apart  from  the  contract  of  letting. 

During  all  the  time  when  I  saw  it  done  with  this  subway  and 
•after  it  was  completed  and  while  they  were  leading  up  to  it,  it 
was  laying  cold  in  my  mind  in  place  of  making  a  contract  for 
building  it  and  putting  in  that  contract  a  term  of  years,  they 
should  have  had  one  that  the  city  could  build  it  first  and  then 
make  a  clean  and  fair  contract  of  operation  to  the  highest  bidder 
or  whoever  would  carry  for  the  lowest  fare. 

■X-  *  *  *  -X-  *  *  -X-  *  * 

But  they  cry  them  (city  bonds)  down  in  order  to  prevent  these 
subways  from  being  built.  My  friends,  we  have  a  leeway  of 
$150,000,000  at  the  very  least,  and  ma,rk  and  see  if  I  am  not 
telling  you  what  is  the  truth.  And  if  we:  had  a  leeway  of  only 
$25,0i00,00O  we  would  still  have  leeway  enough,  to  build  the  sub- 
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ways  for  the  simple  reason,  my  friends,  in  place  of  exhausting 
the  credit  of  the  city  or  being'  a  'source  of  expense  to  the  city, 
it  absolutely  increases  the  credit  of  the  city  and  adds  to  the 
resources  of  the  city." 

ISText  is  the  Academy  of  Music,  Brooklyn,  October  20',  1909. 
"  We  are  now  come  to  an  era^  when  we  are  going  to  have  other 
means  of  transit ;  we  are  going  to  have  subways ;  and,  my  friends, 
we  are  going  to  build  subways  and  build  them  immediately,  and 
we  are  going  to  build  them  by  the  city  itself,  just  as  the  subway 
over  in  Manhattan  was  built  by  the  city's  monej^  although  I  find 
a  lot  of  people  who  think  it  was  built  with  Belmont's  money. 

jSTot  a  dollar  went  into  the  subway  in  Manhattan  except  the 
money  of  the  city  of  Xew  York  —  not  a  dollar.  '  They  '  want  to 
build  you.r  subways.  Think  of  it  —  they  who  have  done  this 
thing.  And  you  do  not  propose  that  they  shall'  do  it.  AYe  have 
laws  passed  by  which  the  board  of  estimate  and  apportionment, 
in  conjunction  with  the  Public  Service  Commission,  may  build 
them  and  build  them  immediately.  If  the  margin  of  credit  of 
the  city  was  only  $25,0'0'0,000''  we  could  go  about  it  forthwith. 
Why,  I  suppose,  proceeding  expeditiously,  with  your  tunnels 
over  here  in  Flatbush  avenue,  in  Fourth  avenue,  the  one  they 
call  the  loop  and  with  whatever  may  be  necessary  on  the  other 
side  of  the  river,  we  could  not  spend  over  $15,00i0,0'00  a  year  and 
meanwhile  values  are  growing  and  there  is  always  a  margin  to 
continue  the  work. 

But  more  than  that,  my  friends,  every  subway  that  Ave  build 
will  create  a  margin  for  itself.  Do  yo'U  not  know  that  every 
subway  creates  forthwith  real  estate  values  many  times  the  cost 
of  its  construction?  In  the  place  of  detracting  from  the  credit 
of  the  city  these  subways,  when  built,  will'  add  to  the  credit  of  the 
city.  They  will  keep'  our  population.  They  will  create  real 
estate  values.  The  income  from  them  and  the  taxation  upon  the 
real'  estate  values  which  they  create  will  be  ample  to  pay  the 
interest  account  for  their  con,struction  and  a  sinking  fund  to  pay 
the  hands  when  they  fall  due.  Yet  we  have  this  thing  going  on 
now  these  six  years  and  nothing  done.  I  do  not  hesitate  to  say 
that  during  the  last  six  years  at  least  four  subways  should  have 
been  built." 
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The  Democratic  platform  to  which  he  evidently  referred  is  this : 

"  We  are  in  favor  of  the  building  of  the  subways  necessary  to 
relieve  the  present  congestion  of  travel. 

We  are  in  favor  of  the  building  of  the  subways  by  the  city  itself 
and  of  the  complete  separation  of  such  building  or  of  any  con- 
tract therefor  from  the  leasing  of  subways  for  operation  after 
completion. 

We  pledge  the  candidates  nominated  at  this  convention  to  the 
construction  of  such  sxibways  as  speedily  as  possible. 

We  declare,  from  experience,  that  no  necessary  subway  will  be  a 
source  of  expense  to  the  city  and  cause  any  increase  in  the  rate  of 
taxation ;  on  the  contrary,  the  increase  of  taxable  values  of  such  a 
subway  will  yield  in  taxes  more  than  the  cost  of  construction  and 
interest  thereou.  If  it  be  found  necessary  to  permit  any  subway 
to  be  built  hj  private  capital,  it  should  be  done  on  the  basis  of  a 
lease  of  the  subway  for  the  lowest  term  of  years  to  the  builder  in 
return  therefor." 

Is  there  anything  in  those  statements  to  which  you  take  excep- 
tion in  the  campaign  or  wliidh  you  objected  to  by  any  reference? 
A.  I  don't  recall  that  during  the  campaign  of  1909  I  'discussed 
Mayor  Gaynor's  attitude  upon  the  subway  question  at  all. 

Q.  'Now,  I  want  to  refer  to  some  paragraphs  in  your  report  of 
January  5,  1911.  I  am  going  to  put  the  whole  pamphlet  in  evi- 
dence, but  a  few  of  these  I  call  to  your  attention  particularly. 
"  Majority  Report  of  the  Transit  Committee  of  the  Board  of  Esti- 
mate and  Apportionment,  January  5,  1911,  signed  by  Wm.  A. 
Prendergast,  Comptroller,  and  Jolin  Purroy  Mitehel,  President  of 
the  Board  of  Aldermen." 

Senator  Thompson. — The  comptroller  wrote  a  letter  to  the  news- 
papers about  the  offer  of  March  22,  1910,  by  means  of  which  letter 
he  rather  raised  the  impression  that  it  did  not  amount  to 'anything. 
It  said  in  there  that  the  records  never  authorized  it. 

By  the  Witness : 

A.  This  refers  to  the  definite  Interborougih  proposition  of  De- 
cember 5  th. 

Senator  Thompson. —  I  understand  that  in,  two  or  three  days 
after  this  letter  was  published  —  we  found  that  the  board  of  di- 
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rectors  liad  authorized  it,  and  wlien  we  sent  for  Mr.  Prenderg 
he  oame  in  and  said  he  had  not  heard  of  this  offer  of  March  22d, 
and  Mr.  Spencer,  in  this  report 

By  the  Witness: 

A.  I  did  not,  Mr.  Thompson ;  let's  get  it  right. 

By  Mr.  Moss : 

Q.  This  report  relates  to  an  offer  of  January  5,  1911.  A.  One 
minute,  please. 

Senator  Thompson. —  I've  got  it  right  here. 

Mr.  Moss. —  "  The  majority  of  the  Committee  is  opposed  to  the 
proposition  siiibmitted  by  the  Interborough  Rapid  Transit  Com- 
pany for  the  following  reasons : 

"  1.  Because  it  means'  the  perpetuation  and  extension  under 
private  control  of  the  present  subway  monopoly  which,  regardless 
of  its  obligations,  has  persistently  exploited  the  public  to  satisfy 
corporate  greed. 

2.  Because  all  the  real  benefits'  in  the  Interborough  plan  can 
be  obtained  through  adherence  to  the  principle  of  independence. 

3.  Because  the  miandate  of  the  people,  as  expressed  in  the  elec- 
tion of  the  members  of  the  board,  was  against  monopoly  and  in 
favor  of  city-built  and  city-controlled  subways. 

4.  Because  since  that  mandate  was  eixpressed  at  the  polls  there 
has  been  no  change  in  conditions  to  justify  the  violation  of  the 
principles  then  adopted. 

5.  Because  competition  in  quality  and  extent  of  service  which 
can  'be  guaranteed  only  by  municipally  owned  land  controlled  sub- 
ways is  absolutely  essential  to  the  future  development  of  the  city. 

6.  Because  the  Interborough  Company  has  proved  itself  un- 
worthy of  the  public  trust  by  showing  continued  bad  faith  in  its 
negotiations  with  the  Public  iService  Commission,  by  its  utter  con- 
tempt of  reasonable  regulations,  and  in  many  other  ways,  even  go- 
ing so  far  as  to  offer  flagrant  defiance  to  the  Commission  on  the 
day  of  the  preparation  of  this  report. 
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7.  Because  added  distrust  of  tbe  Interborougli  Company  is 
inspired  'by  the  terms  of  the  present  ofEer,  which  discloses  the  pur- 
pose of  tho  company  to  place  all  the  burden  and  the  risks  of  rapid 
transit  extension  upon  the  city  and  obtain  for  itself  all  the  benefits. 

We  recommend  that  the  board  of  estimate  and  appo'rtionment 
formally  commit  itself  to  the  immediate  construction  of  an  inde- 
pendent system  for  the  following  reasons : 

1.  For  the  seven  reasons  already  given  for  the  rejection  of 
the  Interborough  proposition. 

2.  Because  the  city  has  available  funds  to  the  amount  of 
$150,000,000,  which  is  much  more  than  is  needed  for  the  inde- 
pendent route. 

3.  Because  the  ro'uting  of  the  independent  system  is  such  that 
it  will  cari-y  to  their  destinations  in  the  various  parts  of  the  city 
at  a  five-cent  fare  practioally  all  of  the  traveling  public  who  will 
avail  themselves  of  its  service. 

4.  Because  an  independent  subway  system  is  the  only  compre- 
hensive one  which  gives  the  public  the  use  of  the  Center  street  loop 
and  the  two  bridges,  repreeenting  already  ^an  expenditure  of 
$70,'000,000  of  public  money  which  otherwise  would  pass  into  the 
control  of  the  Brooklyn  Rapid  Transit  Company  whicli  now 
monopolizes  the  territory  of  Brooklyn  and  a  part  of  Queens. 

5.  Because  when  the  independent  system  is  constructed  eco- 
nomic necessity  will  compel  the  Interborough  Rapid  Transit  Com- 
pany to  build  extenisdons  to  the  present  system  at  its  own  expense, 
the  facts  demonstrating  that  this  can  now  be  profitably  done. 

6.  Because  tlie  adoption  of  the  independent  system  eliminates 
from  the  subway  discussion  the  third  tracking  and  extension  of  the 
elevated  railroads,  imfairly  and  improperly  included  in  this  dis- 
cussion by  the  Interborough  'Company  and  leaves  this  disitinctly 
separate  proposition  to  stand  on. its  own  merits. 

7.  Because  the  independent  system  will  give  quick  relief  to 
congested  sections  of  the  city  and  at  the  same  time  will  force  the 
prompt  construction  of  the  natural  and  logical  extensions  of  the 
Interborongh  system  with  its  O'Wn  funds. 
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8.  Because  the  history  of  rapid  transit  discus'sion  for  the  past 
three  years  shows  clearly  the  general  acceptance  by  the  public,  the 
press,  and  the  Puhlic  Ser\'ice  Commission  of  an  independent  route 
as  the  best  solution  of  the  subway  problem  in  this  city." 

ISTow,  there  are  fifteen  reasons  given  in  introduction  for  the  posi- 
tion then  taken  by  the  majority  of  the  Committee.  Several  of  these 
relate  to  the  attitude  and  conduct  of  the  Interborough  Railroad. 
In  your  opinion  had  the  objections  which  were  stated  at  that  time 
been  eliminated  ?    A.  Almost  entirely. 

Q.  Has  the  s^uggestion  of  monopoly  been  eliminated  ?  A.  Abso- 
lutely, through  the  recapture  provisions  of  the  contract. 

Q.  I  ask  you  that  becausie  in  their  testimony  heretofore  offered 
the  experts  disagree.     A.  Experts  always  disagree. 

Q.   Kot  always.     A.   ISTearly  always. 

Q.  These  aren't  paid  experts.  A.  Are  you  referring  to  experts 
before  your  Committee  ? 

Q.  'No,  I  am  referring  to  experts  on  fhe  situation  who  have  ex- 
pressed   A.  Who  are  they  ? 

Q.  j\Ir.  italtbie,  Mr.  Mitchel,  for  instance.  I  call  them  .experts 
and  I  speak  of  them  as  unpaid-,  simply  meaning  to  say  that  they 
are  public  officials  of  a  high  standard.  A.  With  lall  due  respect  to 
my  honored  friend  the  mayor,  I  don't  think  he  is  any  more  of  an 
expert  th.an  I ;  I  don't  believe  Mr.  Maltbie  is. 

Q.  I  want  you  to  expre®3  your  opinion  on  this  subject  because 
other  tesitimony  will  be  in  the  record.     A.   I  have  done  so. 

Q.  All  you  want  to?     A.  I  don't  know  as  I  have  said  all  I 

Wl'.Tit  to. 

Senator  Thompson. —  Do  you  think  the  recapture  provision  pro- 
vides sufficient  protection  against  monopoly  ? 
A.  I  do. 

SenatoT  Thompson. —  Of  course,  wherever  there  is  any  recapture 
it  is  in  the  contract. 

A.  Surely;  have  you  read  the  contract? 

By  Mr.  Moss : 

Q.  Had  the  obj.octions  whieli  you  specified  to  tlie  Interborough 
Comjjany  as  such  been  eliminated  at  the  time  the  contract  was 
voted  in  1912?    A.  Oh,  yes.    I  am  sure  they  had. 
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Q.  Let's  be  accurate  about  that,  if  you  can.  This  criticism  is 
dated  January  5,  1911.  The  contract  was  .approved  in  the  early 
part  of  1912.  A.  It  was  'approved  on  May  24,  1912,  nearly  the 
middle  of  the  year. 

Senator  Thompson. —  He  disagrees  with  you  about  the  word 
"  early." 

By  Mr.  Moss : 

Q.  Do  you  mean  to  testify  that  in  the  course  of  the  year  and  a 
little  more,  all  of  these  objections  to  the  history  of  the  Interbor- 
ough  had  been  eliminated  ?     A.  I  do.     Yes. 

Mr.  Moss. —  On  page  17,  your  committee  having  discussed  the 
tri-borough  proposition,  explained  it  and  approved  it,  goes  on  in 
this  way:  "  Your  Committee  will  now  consider  the  advisability  of 
such  a  step.  This  question  divides  itself  very  naturally  into  a 
discussion,  first  of  general  principles  and  second,  of  detailed 
advantages  and  disadvantages. 

Upon  the  question  of  general  principles  your  Committee  feels 
that  this  Board  should  first  consider  whether  the  commission  which 
its  members  hold  from  the  people  by  virtue  of  their  election  con- 
tains a  mandate  upon  this  issue.'  If  it  does,  then  only  the 
weightiest  reasons,  and  only  such  as  may  have  arisen  since  the  time 
that  mandate  issued,  should  lead  the  members  of  the  Board  to  act 
contrary  to  their  cohnmission.  What  was  the  commission  received 
by  the  members  of  this  administration  from  the  people  at  the  last 
municipal  election  ?  Seven  of  the  eight  members  of  the  present 
Board  of  Estimate  were  elected  on  a  platform  that  declared  all 
future  subways  should  be  owned  by  the  city,  should  be  built  with 
the  city's  funds,  construction  by  private  capital  not  being  per- 
mitted except  when  it  is  positively  demonstrated  that  the  city  is 
financially  unable  to  keep  tip  "with  the  demand  for  transit  exten- 
sion, and  then  only  on  terms  that  will  preserve  strict  and  effective 
municipal  control.  This  absolutely  committed  the  candidates  to 
the  construction  of  a  new  and  physically  independent  system  o'f 
subways  —  physically  independent  because  strict  and  effective 
municipal  control  cannot  be  exercised  over  an  extension  or  section 
which  for  its  very  existence  as  an  operating  entity  depends  upon 
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a  main  stem  over  which,  the  city  has  not,  and  cannot  obtain,  con- 
trol for  fifty  years.  When  the  people  on  election  day  approved 
the  declaration  that  future  suibways  should  be  built  with  city 
funds,  it  was  not  because  the  taxpayers  preferred  to  spend  their 
own  money  rather  than  the  money  of  a  corporation,  but  because  it 
was  clearly  appreciated  that  only  by  excluding  private  capital 
from  the  construction  of  the  new  subways  of  the  city,  could  the 
city  secure  the  kind  of  control  which  'would  enable  it  to  substitute 
a  satisfactory  for  an  unsatisfactory  operator.  This  Board  is, 
therefore,  called  upon  to  state  whether  with  a  clear  commission 
from  the  people  to  proceed  with  the  construction  of  the  subways 
with  city  funds  and  to  establish  effective  control  over  them  in  the 
city's  interest,  it  shall  abandon  the  principles  upon  which  its  mem- 
bers invited  the  suffrages  of  the  people  and  assent  to  establishing 
a  monopoly  and  abandon  control.  As  already  stated  only  the 
weightiest  of  reasons  arising  since  the  popular  determination  was 
had,  would  justify  that  course. 

Your  Committee  submits  that  in  place  of  the  existence  of 
weighty  reasons  in  favor  of  such  a  course,  there  remains  the 
gravest  reasons  against  it.  Some  of  these  reasons  your  Committee 
submits  are  to  be  found  in  the  history  of  the  relations  of  the  Inter- 
borough  Company  with)  the  City  of  ISTew  York  and  with  the 
various  efforts  to  compel  adequate  service  by  that  corporation. 
That  history  discloses  a  corporation  always  reactionary,  and  al- 
ways unwilling  to  comply  with  the  reasonable  requirements  of 
authority  to  improve  its  system,  its  service  or  its  equipment;  a 
corporation  always  disregardful  of  the  public  comfort,  always  con- 
temptuous of  authority  until  it  faced  compulsion  broug'ht  to  bear 
through  the  machinery  of  the  law. 

Your  Committee  points  out  that  the  attitude  of  the  operator 
of  the  present  subway  displayed  by  its  disregard  of  public  con- 
venience, the  contempt  which  it  has  ehown  for  the  reasonable 
orders  of  the  Public  Service  Commission  and  its  resistance  to  them 
has  been  due  to  the  fact  that  that  company  holds  the  present  sub- 
way under  a  long  term  lease  ■which  is  not  susceptible  of  modifica- 
tion by  the  city  or  by  any  municipal  or  governmental  authority. 
The  Interborough  Company,  intrenched  behind  the  unassailable 
rights  granted  it  by  virtue  of  its  present  lease,  can  afford  to  flout 
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the  city  authorities  and  the  Public  Sendee  Commission  and  to 
despise  public  indignation,  since  the  public  has  the  option  either 
to  ride  under  the  conditions  offered  by  the  Interborough  Company, 
or  to  walk." 

To  what  extent,  Mr.  Prendergast,  do  you  say  that  by  May,  1912, 
those  objections  had  been  relieved  ?  A.  I  think  I  covered  that 
entire  section  which  you  have  read  in  my  statement  of  yesterday. 
In  fact,  I  quoted  from  that.  I  said  in  that  statement  which  I 
read  to  you :  "  In  a  report  submitted  to  the  board  of  estimate 
and  apportionment  on  January  5,  1911,  signed  by  Mayor  Mitchel 
and  me,  we  stated  that  this  (referring  to  the  platform)  absolutely 
committed  the  candidates  to  the  construction  of  a  new  and  physi- 
cally independent  system  of  subways  —  physically  independent 
because  strict  and  effective  municipal  control  cannot  be  exercised 
over  an  extension  or  section  which  for  its  very  existence  as  an 
operating  entity  depends  upon  a  main  stem  over  which  the  city 
has  not  and  cannot  obtain  control  for  fifty  years."  Tliat  is  quoted. 
I  said,  "  This  was  the  interpretation  v^e  placed  upon  the  platform 
to  which  I  have  referred,  but  it  must  be  understood  that  in  the 
contract  made  with  the  Interiborough  Kapid  Transit  Company,  and 
now  known  as  Contract  No.  3,  provision  has'  been  made  for  a  re- 
capture of  the  system  or  such  a  part  of  the  system  as  will  enable 
the  city,  if  it  ever  so  desires,  to  possess  itself  of  a  completely  inde- 
pendent operable  system.  Consequently  the  issue  of  monopoly  to 
which  Mayor  Mitchel  and  I  referred  in  our  report  of  January  5, 
1911,  does  not  exist." 

And,  furthermore,  may  I  say,  and  what  I  am  going  to  say  now 
covers  almost  everything  contained  in  that  report,  that  report, 
when  submitted  to  the  board  of  estimate  ^and  apportionment  re- 
ceived the  votes  of  two  members,  Mr.  Mitchel  and  myself,  and  six 
members  voted  against  it.  The  relative  strength  under  the  charter 
of  those  votes  was  ten  against  and  two  in  favor.  We  didn't  get 
the  support  in  the  board  of  estimate  that  our  friends  probably 
thought  we  ought  to  get  or  that  I  thought  we  were  going  to  get. 
We  found  the  board  of  estimate  against  the  spirit  and  intent  of 
that  report. 

The  city  itself,  although  we  hadn't  many  partisans  and  support- 
ers —  the  city  as  a  whole  (and  I  am  not  expressing  a  new  opinion 
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when  I  saj  that)  —  the  city  as  a  whole  was  in  mj  judgment  more 
interested  in  extending  the  Interborongh  system  than  it  was  in 
building  a  new  system. 

It  is  all  very  well  for  two  men,  I  don't  care  how  weak  or  power- 
ful they  may  be,  to  set  up  their  opinions  and  announce  their  poli- 
cies and  expect  their  opinions  to  be  approved  and  their  policies 
adopted,  but  it  is  an  entirely  different  proposition  for  these  men 
to  secure  the  approval  of  their  opinions  and  the  adoption  of  their 
policies  in  the  government.  Other  people  have  to  be  met  with. 
The  other  six  members  of  the  board  have  the  same  rights  we 
had ;  in  voting  strength,  a  great  deal  more.  We  didn't  have  the 
popular  support  for  that  plan  that  would  have  made  it  a  success, 
and  in  the  meantime  along  came  the  suggestion  of  the  dual  sub- 
way system  and  there  is  no  more  doubt  than  that  the  sun  is  shining- 
to-day  that  the  majority  of  the  people  of  the  city  were  behind  the 
dual  subway  system.  Their  wishes,  if  they  were  contrary,  would 
have  found  sufficient  expression  either  in  the  press  or  elsewhere, 
or  by  some  method  to  restrain  the  adoption  of  any  such  system. 
Xow,  to  sum  up,  those  were  our  views.  They  were  not  approved. 
In  my  own  case,  I  will  freely  admit  to  you  for  your  record  —  or 
anything  else  —  that  my  own  opinion,  my  own  views  on  some  of 
the  questions  in  that  report  underwent  a  change,  and  a  man  need 
not  make  any  apology  for  changing  his  views. 

In  fact,  more  often  he  is  called  upon  for  an  apology  to  himself 
and  his  constituents  for  stubbornness  in  refusing  to  change  his 
views.    Xow,  that  is  my  answer  to  that. 

Q.  The  question  is,  how  he  changes  them  and  under  what  cir- 
cumstances and  under  what  pressure  ?  A.  Exactly.  You  said  it 
also  depends  upon  how  he  changes  them,  the  pressure  brought  to 
bear,  the  methods  adopted  to  change  them.  My  answer  to  that, 
Mr.  Moss,  is  this,  and  I  think  it  is  a  pretty  excellent  answer: 
That  I  was  renominated  for  comptroller  in  1!)13  with  all  these 
changes  before  the  public,  with  these  different  changes  of  views, 
an  action  well  understood,  with  the  bitter  opposition  of  the  inter- 
ests that  have  been  trying  to  make  capital  out  of  my  changes  of 
opinion,  capital  against  me,  and  notwithstanding  that,  the  people 
of  the  city  re-elected  me  to  this  very  important  office,  and  the 
manner  in  which  the  people  of  the  city  treat  me  to-day  is  sufficient 
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notice  to  me  that  no  matter  what  may  have  been  my  change,  my 
course  has  been  approved,  and  to  them  and  them  alone  I  am  an- 
swerable, and  to  their  judgment  I  am  willing  to  submit  myself, 
and  I  am  perfectly  satisfied  with  what  they  think,  and  what  other 
people  think,  I  don't  care. 

Senator  Thompson. —  How  did  they  hope  to  elect  you  and  the 
mayor  on  the  same  ticket? 

A.  I  will  tell  you  one  reason  and  it  was  an  issue  in  that  cam- 
paign the  first  few  days.  The  mayor  announced  that  as  a  candi- 
date he  would  recognize  the  existence  and  integrity  of  the  subway 
contract  as  made  and  that  meant  he  was  going  to  support  them. 

By  Senator  Thompson: 

Q.  Then  the  mayor  has  undergone  a  change  ?  A.  I  don't  say  ho 
has.     I  don't  say  he  has  at  all. 

Q.  Who  got  the  most  votes  ?  A.  He  did.  And  I  ran  against 
the  strongest  man  and  had  the  only  fight  that  had  to  be  made  in 
that  campaign. 

Q.  I  wasn't  here.  A.  You  asked  the  question  and  I  made  the 
answer.  I  had  the  only  fight  that  was  made  and  I  got  a  pretty 
respectable  vote  on  the  three  tickets.  Upon  the  three  tickets,  the 
mayor  got  518'  votes,  McAneny  ,  and  I  got  299'  votes.    I  am 

perfectly  satisfied  with  the  record. 

Q.  The  issues  of  that  election  of  course  I  don't  know.  A.  I  am 
explaining  them  to  you.  We  are  now  engaged  in  the  .process  of 
education. 

Q.  I  see  you  are  and  I  can't  diagnose  the  voice  of  the  people 
here  so  well.  All  I  know  is  just  a  few  facts  that  appear  on  the 
surface.  Judge  McCall  ran  in  that  campaign  and  he  signed 
these  contracts,  and  it  was  necessary  to  have  his  signature  to  put 
them  through  the  same  as  some  of  the  others.  They  liked  him. 
A.  Shall  I  tell  you  why  they  didn't  elect  him?  They  defeated 
Judge  McOall  because  he  Avas  the  Tammany  candidate  and  he 
was  defeated  largely  because  of  the  manner  in  which  the  Tam- 
many organization  had  treated  the  'Governor  of  the  State  at  that 
time.  Those  were  the  great  issues  in  the  campaign  and  that  was 
the  issue  upon  which  the  mayor  was  elected.  In  my  case  I  had 
a  few  other  issues,  and,  as  I  say,  I  ran  against  the  most  popular 


Eepoet  of  JoiisrT  Legislative  Committee  225 

man  in  this  city,  Herman  A.  Metz.  He  is  a  good  fellow.  I  was 
soTry  I  had  to  beat  Mm. 

Q.  I  didn't  know  the  contracts  were  an  issue,  and  if  they  were 
I  can't  see  how  they  could  beat  Judge  MteC'all  and  elect  you  on 
tbat  issue.  A.  We  are  not  talking  so  much  about  the  contract; 
we  are  talking  about,  and  I  will  refer  you  back  to  the  subject. 
We  were  referring  to  the  changes  in  men's  minds  and  I  said,  with 
all  those  changes  in  the  public  knowledge,  and  well  before  the 
public,  splendidly  advertised  every  day  by  one  of  our  papers  with 
a  large  circulation  in  the  evening  and'  sometimes  in  the  morn- 
ing—  the  public  did  this  thing,  a's  Mayor  Gaynor  would  say 

Q.  I  think  we  understand  about  the  election.  A.  And'  when- 
ever it  is  necessary  again  to  run  for  office  in  this  city  on  that  or 
any  other  issue,  I  am  ready. 

Mr.  Moss. —  Have  you  any  lightning  rods  out? 
A.  No,  I  have  no  lightning  rods  out  but  I  am  ready  for  a 
fight  any  time. 

By  Mr.  Moss : 

Q.  When  did  you  first  hear  of  the  Brooklyn  Rapid  Transit; 
a's  having  aspirations  to  do  business  in  Manhattan?  A.  I  first 
learned  of  the  Brooklyn  Rapid  Transit  Company's  aspirations 
to  invade  the  territory  of  Manhattan  in  February,  1911.  Mc- 
Aneny  asked  for  an  appointment  in  my  office.  He  came  and 
spread  his  maps  upon  the  table  and  said,  "'  That  isi  what  we 
would  like  to  do " 

Q.  I  don't  care  about  the  particulars  of  it  but  is  that  the  fijst 
that  you  can  recall  having  heard  of  this  aspiration  of  the  B.  R.  T. 
to  do  business  over  here  ?    A.  I  ttink  it  is. 

Q.  I  have  an  article  from  the  'New  York  Times  of  November 
14,  19i0'&,  entitled  "  The  B.  R.  T.  would  now  invade  Manhattan." 
A.  I  have  no  recollection  of  that. 

Q.  I  find  in  Mr.  Harknese's  report  which  we  have  used 
several  times,  page  3'5'T,  a  foot  not  on  page  259,  as  to  the  oppor- 
tunity the  entry  of  the  Brooklyn  company  into  the  field  afforded- 
See  the  paper  read  by  the  former  Public  Service  Oommissioners 
July  14,  1910',  before  the  City  Club  of  Chicago  on  the  rapid 

growth  of  New  York. 
6—8 


226       Investigation  of  Public  Seevice  Commissions 

All  the  reason  I  have  for  asking  jou  the  question  is  to  see  how 
far  back  you  may  be  able  to  recall  the  coining  into  the  situation 
by  the  B.  E.  T.  A.  I  was  going  to  say  I  might  qualify  that.  ISTo, 
I  am  not  going  to,  because  as  I  have  already  testified  in  my 
statement,  1910  when  Mayor  Gaynor  (I  have  given  you  the  facts 
about  this)  submitted  to  me  a  map  showing  the  connections  for 
the  use  of  the  bridge,  then  Mr.  Martin  and  Mr.  IngersoU  came 
to  see  me  about  it.  That  did  mean  the  entry  of  the  B.  R.  T.  into 
Manhattan  but  not  involved  with  the  dual  subway  system."  In 
191'0  there  was  a  suggestion  that  they  should  use  the  bridges  and 
oome  in  in  that  way  but  not  to  use  Broadway. 

Q'.  The  question  of  the  time  when  they  began  to  be  known  as 
aspirants  is  important  in  view  of  other  testimony  in  other  parts 
of  the  record.  I  want  to  see  what  information  you  have.  Now, 
speaking  of  the  conference  committees,  in  1911  when  there  was 
the  mix-up,  Mr.  Harkneas  says  for  a  long  while  the  officials  had 
been  urging  the  Brooklyn  company  to  enter  the  transit  develop- 
ment field.  I  think  it  appears  very  clearly,  Mr.  Chairman,  that 
long  before  they  made  their  formal  offer  they  were  recognized 
as  aspirants  in  the  Manhattan  field.  A.  They  may  have  been  sio 
recognized,  but  they  were  not  recognized  to  the  extent  of  the 
proposition  to  let  them:  use  Broadway,  because  that  created  a 
distinct  shock. 

Q.  Did  you  ever  consider,  Mr.  'Comptroller,  whether  the  pro- 
vision of  1  per  cent  more  amortizing,  both  in  the  Interborough 
contract  and  the  B.  R.  T.  contract,  would  amortize  the  bonds 
before  the  period  of  forty-nine  years  ran  out  ?    A.  Yes. 

Q.  Will  it  do  so  ?    A.  It  ought  to. 

Q.  It  has  been  asserted  that  it  would  amortize  the  bonds  in 
about  forty-one  years.    A.  It  ought  to. 

Q.  What  provision  has  been  made  for  that  fund  after  the 
amount  of  money  has  been  raised  ?  A.  That  will  go  to  the  rail- 
roads. Now,  if  I  am  incorrect  about  this,  Mr.  Quackenbush, 
please  tell  me  so.  My  recollection  is  that  the  Interborough's . 
money  costs  5  3-8'  per  cent,  so  that  they  haven't  1  per 
cent;  they  have  only  five-eighths.  If  that  enables  them 
to  amortize  their  bonds  before  the  forty-nine  years  have  expired 
they  get  the  use  of  that.     It  is  well  understood,  and  was  under- 
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stood  at  the  time.  Absolutely  considered  and  eontemplated.  You 
will  find  it  mentioned  in  Mr.  Mitehel's  speeches  during  the  period 
just  antedating  the  signing  of  the  contract  and  in  the  addresses 
of  other  men  upon  the  subject. 

Senator  Thompson. —  It  won't  cost  them  5  3-8  per  cent,  be- 
cause the  way  yoa  get  that  is  the  selling  of  the  bonds  at  ninety- 
three  and  a  half  instead  of  a  hundred;  that  is  the  way  it  comes 
about,  isn't  it  ?  The  city  stands  3  per  cent  of  that,  doesn't  it  ? 
The  city  pays  that  now.    Am  I  correct  about  that  ? 

Mr.  Quackenbush.- —  We  are  allowed  3  per  cent  for  debt  dis- 
count and  expense. 

Senator  Thompson. —  They  get  the  3  per  cent  now,  on  the  whole 
$16O,00'0,'0i0i0,  as  I  understand.     I  may  be  wrong  about  that. 

Mr.  Quackenbush. —  I  won't  answer  off  hand. 

Senator  Thompson. — They  get  it  on  the  whole  $160,000,000 
and  it  doesn't  cost  them  anything.  Of  course,  1  am  not  a 
financier ;  I  am  trying  to  be  = — — 

Mr.  Moss. —  Now,  it  seems  to  me  there  is  very  little  else  right 
here  but  this  matter  that  popped  up  about  your  own  financial 
situation,  I  hardly  can  go  into  that  intelligently  now. 

Senator  Thompson. —  I  think  as  long  as  he  expresses  a  willing- 
ness, there  is  a  lot  of  things  we  don't  want  to  go  into.  Would 
you  be  willing  for  Mr.  Moss  to  take  it  up  ? 

Mr.  Prendergast. —  I  should  be  very  glad  to  show  Mr.  Perley 
Morse  my  books  and  go  over  them  with  him  and  then,  if  Mr. 
Moss  has  anything  to  put  before  this  Committee,  I  will  be 
delighted  to  have  him  do  it.  He  will  do  it  as  his  duty  and  we 
will  talk  about  it. 

Senator  Thompson. —  It  is  nearly  half-past  one  and  the  comp- 
troller is  coming  back  to-morrow  morning. 

Mr.  Davison  has  gone  to  Canada.  He  has  gone  on  a  vacation, 
so  I  assume  it  is  to  fish,  because  that  is  what  there  is  up  in 
Canada.    He  will  return  some  time  after  July  1st. 

Mt.  Moss. —  I  will  tell  you  what  I  will  do  with  Mr.  Davison. 
I  will  invite  Mr.  Davison  to  a  little  discussion 
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Senator  Thompson. —  The  Lane  memorandum  didn't  mention 
talks  we  had  with  Mr.  Davison  at  all.  The  Lane  memo 
mentioned  those  we  had  with  Mr.  Morgan  personally  and 
consequently  Mr.  Davison  was  not  in  a  position  to  give  us  informa- 
tion. We  couldn't  accept  Mr.  Davison  at  that  time  as  a  witness 
and  substitute  for  Mr.  Morgan.  Now,  it  appearo  that  Mr.  Davi- 
son is  the  one  that  wrote  the  letter  about  the  mutual  friend  and 
Mr.  Morgan  doesn't  know  who  the  mutual  friend  is. 

Mr.  Moss. —  I  am  particularly  anxious  to  get  his  expressions 
because  Mr.  Morgan  left  the  idea  it  was  Mr.  Willcox. 

Senator  Thompson. —  We  will  suspend  now  until  half -past  two. 

Suspension. 


Afternoon  Session. 

Meeting  called  to  order  at  3  o'clock,  Senator  Thompson  in  the 
chair. 

Mr.  Moss. — ^Mr.  Chairman,  it  is  probable  that  we  will  not 
be  able  to  examine  Mr.  Davison  before  the  1st  of  July  and  we 
might  desire  to  have  a  talk  with  him  in  the  presence  of  Mr. 
Prendergast.  In  order  that  the  record  may  show  the  subject 
about  which  we  would  have  examined  him  and  perhaps  indicate 
the  lines  of  an  informal  interview  or  examination  after  July  1st, 
and  state  what  I  want  particularly  to  inquire  about.  As  I  am 
passing  along  I  may  say  that  I  think  a  great  deal  of  information 
will  come  to  us  after  the  1st  of  July. 

Senator  Thompson. —  Probably  more  than  before. 

Mr.  Prendergast. —  As  far  as  I  am  concerned,  anything  you 
might  want  to  know  from  me  after  the  1st  of  July  I  am  subject 
to  your  call. 

Mr.  Moss. —  I  don't  think  any  one  will  raise  the  question  of 
date  with  us,  or  the  question  of  technicality. 

Mr.  Prendergast. —  I  wouldn't  raise  the  question  of  the  right 
of  your  Committee  to  sit  under  the  resolution  any  time  before 
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you  want  to  publish  your  report.  Any  time  you  want  anything 
from,  me  I  am  ready  to  come  before  you  and  testify  in  the  same 
way  I  am  doing  now.  And  in  the  meantime,  any  informatipn 
you  want  from  the  finance  department  of  a  financial  character 
of  a  lot  of  these  contracts  will  be  prepared  for  you. 

Mr.  Moss. —  One  of  the  things  we  do  want  is  the  list  you 
suggested  —  a  list  of  the  public  stock  since  the  first  of  January, 
1910. 

Senator  Thompson. —  I  feel  this  way  abo^ut  this  first  of  July 
business.  I  didn't  agree  with  the  resolution  of  the  Legislature 
which  is  without  precedent,  to  take  testimony  till  a  certain  date 
and  then  extendi  the^time  six  months  longer.  I  don't  think  it 
was  wise,  and  T  think  the  limitation  they  made  of  July  1st  is  a 
hamper  to  the  work  because  we  would  have  adjourned'  at  times 
when  we  couldn't  work  so  profitably  and  probably  quit  after  the 
first  of  June  and  adjourned  until  after  election,  and  kept  politics 
out  of  the  matter.  Of  coursi©  we  keep  it  out  any  way.  It  isn't 
very  easy  to  be  the  Chairman  —  and  I  am  not  asking  for  any 
sympathy  from  anybody  —  but  that  could  have  been  done  very 
nicely  and  would  have  done  better  to  adjourn  until  after  the 
election  and  taken  it  up  in  a>  way  that  you  would  have  known  and 
everybody  else  would  have  known  would  get  better  results. 

Mr.  Prendergast. —  I  ami  not  going  to  be  interested  in  this 
fall's  campaign. 

Senator  Thompson. —  But  I  feel  that  the  Legislature  said  if 
we  stopped  taking  testimony  on  July  1st  —  I  feel  that  if  it  is 
right  or  wrong,  I  want  to  comply  with  that  requirement.  That 
is  the  way  I  feel  about  it.  lOf  course,  a  matter  like  this  with 
Mr.  Davison — ^I  don't  want  to  interfere  with  officials;  I  am 
told  he  has  been  gone  some  time. 

Mr.  Moss. —  I  want  to  put  up  to  Dr.  Davison  the  matter  of 
the  handling  of  the  $25-0,0i00'  that  was  paid  by  the  Morgan  firm, 
notf  or  commissions'  in  the  syndicate,  but  for  some  sort  of  personal 
service.  Mr.  Morgan's  testimony,  you  will  remember,  was  that 
at  the  time  this  was  done,  about  the  '2  9  th  of  Nevember,  the 
matter  was  considered  tO'  be  dead,  and  to  use  his  own  expression, 
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"  a  line  was  drawn  under  it "  and  they  thought  they'd  better  be 
paid.  I  wanted  tO'  have  Mr.  tDavison  p^resent  when  Mr.  Prender- 
gast  was  here.  The  testimony  of  the  witness  before  this  Com- 
mittee indicateis  that  on  JSTovember  29th  it  was  rather  a  lively 
time  and  you  call'  attention  to  the  fact  that  the  letter  of  Mt.  Rae 
to  John  Purroy  Mitchel  was  dated  October  27,  1911.  The  comp- 
troller says,  or  said  he  was  in  Atlantic  City  when  he  received 
that  letter  and'  it  was  discussed  by  them  briefly.  On  IN'ovember 
1,  1911,  MayoT  Gaynor  had  gone  to  Mr.  Prendergast's  office  and 
discussed  it  there,  so  that  the  relation  of  the  Pennsylvania  rail- 
road to  this  matter  had  begun  to  be  exercisied  long  before  the 
29th  of  November.  The  comptroller  showed  in  a  certain  meeting 
at  the  Century  Club  —  gives  the  names  of  persons  who  were 
present  including  Mr.  Davison.     Was  that  early  in  iN'ovember? 

Mr.  Prendergast. — ^  Ninth  of  November. 

By  Mr.  Moss: 

Q.  Ninth  of  November.  Now.  ilr.  Davison  was  present  with 
the  comptroller,  Mayor  iQ-aynor,  ilr.  Willcox,  Mr.  McAneny,  Mr. 
Mitchel,  Mr.  Kea,  Mr.  Low,  Mr.  Hepburn  and  Judge  O'Brien, 
all  being  interested  in  this  matter,  so  that  Mr.  Davison,  the 
working  partner  of  the  Morgan  concern,  very  well  knew  then  that 
the  matter  was  alive.  Then  there  was  a  conference,  Mr.  Prender- 
gast testified,  on  Thursday,  the  16th  of  November  at  the  Metro- 
politan Club  at  which  Mr.  Mitchel  and  Mr.  McAneny  and  the 
representatives  of  the  company  and  the  railroad  were  present, 
and  we  have-  been  informed  by  testimony  that  no  step  was  taken 
by  the  railroad  that  was  not.  made  to  Mr.  Morgan's  office.  The 
principal  point  discussed  was  the  percentage  allowance  which 
we  co'uld  make  to  the  Interborough  to  cover  the  cost  of  carrying 
its  money  on  old  and  new  investiruent,  allowing  to  it  a  reasonable 
percentage  of  its  profits  upon  the  old  system. 

He  went  to  New  Orleans  on  the  17th  of  November  and  didn't 
return  for  about  ten  days.  Then  there  was  a  meeting  on  Thanks- 
giving Day  at  the  home  of  Mr.  McAneny.  "  I  remember  there 
present  Mr.  "Willcox,  Mr.  Mitchel,  Mr.  Davison,  Mr.  Eea,  Judge 
O'Brien,  Mr.  Shonts,  and  I  believe  some  others.  Mayor  Gaynor 
was  not  present." 
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So  this  would  indicate  particularly,  by  the  testimony  of  Mr. 
Prendergast,  that  Mr.  Davison  was  actually  a  party  to  these 
negotiations  that  were  going  on  in  a  very  lively  fashion,  and  all 
parties  heing  brought  together.  How  a  line  could  be  drawn  on 
the  29th  of  November  under  this  matter  and  it  deemed  to  be 
disposed  of  so  that  whatever  services  Mr.  Morgan  had  rendened 
by  having  consultations  and  giving  advice  was  at  an  emd,  and 
there  was  no'  hope  to  look  forward  to  a  return  f rom^  bonds  or  any- 
thing of  that  kind  in  the  future,  is  something  that  needs  investi- 
gation and  leads  to  an  inquiry  as  to  what  was  the  purpose  of 
taking  that  $250,0'0i0  and  what  was  done  with  it. 

Senator  Thompson. —  Can  you  give  any  line  on  that  ? 

By  Mr.  Prendergast : 
A.  Not  the  slightest. 

By  Mr.  Moss: 

Q.  You  didn't  know  Mr.  Morgan  was  treating  this  matter  as 
dead  ?  A.  At  no  period  of  the  subway  negotiations,  commencing 
with  the  first  of  January,  1910,  or  until  they  were  concluded, 
had  I  any  knowledge  whatever  regarding  what  were  the  relations 
of  the  Interborough  and  the  Morgan  firm  as  far  as  the  terms  upon 
which  the  business  being  done  was  concerned.  As  to  whether 
they  were  paid  $5010,000  or  $250,000,  I  didn^'t  learn  and  didn't 
know  at  all  about  these  things  until  they  were  brought  out  in 
the  testimony  before  this  Committee. 

Q.  You  had  had  no  relation  with  them?    A.  No. 

Senator  Thompson. —  Of  course  on  the  5th  of  December  of 
that  year  there  was  a  formal  offer. 
A.  No,  this  was  in  1911. 

Mr.  Quackenbush. —  I  want  to  make  this  suggestion,  because 
there  seems  to  be  something  else  calling  the  attention  of  the 
counsel.  It  was  oxplained  by  Mr.  Morgan  and  his  counsel  yester- 
day, that  the  Morgan  bill  was  sent  to  the  Interborough  a  long 
time  prior  to  the  time  that  the  Interborough  paid  it. 

Mr.  Moss. —  The  Morgan  bill  was  sent  two  months  before. 
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Mr.  Quackenbush.- —  Two  monthB  before  was  the  time  when 
the  Interbo.rough  did  think  it  was^  entirely  out  of  it. 

Mr.  Moss. —  But  they  didn't  get  their  money  until  the  29th 
of  November.  The  voucher  was  dated  the  29th  of  November 
and  if  they  knew  then  the  matter  was  alive,  they  should  not 
have  taken  the  money  as  for  a  dead  thing,  upon  the  theory  or 
ireasoming  advanced  by  Mr.  Morgan.  I  am  glad  you  brought 
that  out  because  he  might  as  well  have  all  the  angles  presented 
yesterday. 

Mr.  Quackenbush. —  I  want  to  be  understood  about  that.  AVe 
have  a  litigation  pending  now  involving  that. 

Mr.  Moss. —  Do  you  know  (personally  Mr.  Brady,  the  gentle- 
man concerned  with  the  Brooklyn  Rapid  Transit  Company  ? 

By  the  Witness : 

A.  You  mean  Anthony  N.  Brady,  the  senior?  I  have  never 
met  him,  no.  I  have  met  the  junior,  yes.  I  met  him  at  several 
conferences  on  the  B.  E.  T.  proposition.  There  are  two  brothers, 
I  believe.  I  am  pretty  sure  I  have  met  both  of  them,  one  did  at- 
tend at  least  two  conferences  on  the  B.  B.  T.  proposition  and  I 
met  him  then. 

'By  Mr.  Moss : 

Q.  At  a  time  "«hen  another  person  was  present?  You  never 
met  him  alone?    A.  'No. 

Q.  What  about  Colonel  Williams,  president  of  the  Brooklyn 
Eapid  Transit?  Had  you  a  personal  acquaintance  with  him? 
A.  Oh,  yes.    Prior  to  my  election  as  comptroller.    Slight,  though. 

Q.  During  the  pendency  of  these  propositions  did  you  meet 
Colonel  Williams  alone?  A.  Why,  I  don't  —  Maybe  I  did,  I 
dlon't  recall. 

Q..  Discussing  the  affairs A.  As  I  told  you,  he  brought 

to  me  his  original  proposition  and  plan  of  it  in  March,  1911,  and 
I  believe  he  was  'so  as  to  be  alone  with  me  on  that  occasion  and 
he  may  have  come  in  at  other  times,  dropped  into  the  office  to 
speak  to  me  about  different  matters. 
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Q.  Were  your  relations  -witli  Mr.  Williams  of  Buch  a  close 
character  as  to  give  you  a  personal  interest  in  his  project?  A. 
'N-o,  no.  My  ralatioms  with  none  of  the  people  conceiriieid  in  this 
dual  subway  contract  have  ever  been  of  a  close  character. 

Q,  We  want  to  ask  you  about  Mr.  Oakman.  A.  I  think  Mr. 
Oakman  -was  at  a  confereuee  once  and  my  recollection  is  that  I 
"was  introduced  to  him  at  the  Railroad  Club  in  the  fall  of  1910 
by  Mr.  Ralph  Peters  of  the  Long  Island  Railroad  Com.-pany.  I 
was  not  lunching  with  thenu  but  I  met  Mr.  Peters  in  a  business 
way  and  I  think  he  introdticed  Mr.  Oakman  to  me  then.  ThB 
only  reason  I  think  I  recall  it  was  because  we  had  a  political 
discussion. 

Q.  I  want  to  include  the  nam©  of  Mr.  McAdoo.  A.  Yes,  I 
first  met  Mr.  McAdoo  in  January,  1910'.  He  was  very  anxious 
to  have  the  city  take  over  for  the  use  of  the  board  of  water  sup- 
plies, or  on©  of  thei  departments  a  loft  or  two  in  th©  Terminal 
building,  it  is  called  the  Hudson  Terminal  building.  He  called 
upon  me  and  I  went  down  to  the  building  at  his  invitation  and 
he  showed  me  some  space  he  would  have  been  glad  to  rent,  but 
nothing  could  have  been  done  about  it  because  he  didn't  have 
sufficient  space  for  the  departments  that  wer-e  looking  for  room 
at  that  time.  During  the  year,  I  met  Mr.  McAdoo  a  good  many 
times  and  then  after  he  had  made  his  offer  of  ISTovember  15, 
1910,  I  saw  him  several  times,  usually  though,  with  Mr.  Mitchel. 

Q.  Did  you  ever  meet  any  of  these  gentlemen  while  you  were 
with  Mayor  Gaynor  alone  ?  A.  Mr.  Brady,  certainly  not.  Oak- 
man, no.  McAdoo,  no.  Who  was  the  other  ?  Mr.  Willia.ms,  no. 
ISTow,  let  us  be  careful  about  Colonel  Williams.  Colonel  Williams 
of  course  was  president  of  the  B.  R.  T.  and  the  mayor  and  I 
were  members  of  the  transit  committee.  We  had  meetingB  of 
that  committee.  I  won't  say  that  on  some  occasions  Mr.  Williams 
may  not  have  come  into  the  room  at  the  same  time  Mayor 
Gaynor  and  I  were  alone,  but  I  don't  believe  he  ever  remained 
alone  there.  We  have  met  more  than  other  men  because  we  have 
had  a  great  deal  of  business  with  the  city,  entirely  unrelated  to 
the  subway  business. 

Senator  Thompson. —  Colonel  Williams,  as  I  understand  it, 
had  some  acrimonious  correspondence  between  himself  and  the 
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mayor  at  that  time.     They  didn't  get  along  good,  apparently. 
Is  that  true  ? 

A.  You  mean  in  the  spring  of  1911?  The  Morrissey  letters 
you  have  in  mind,  I  suppose.  But  really,  you  know,  there  is  so 
much  acrimony  in  the  public  business  it  is  almost  impossible  to 
follow  the  different  bickers  and'  disputes. 

Senator  Thompson. —  I  understand  one  accused  the  mayor  of 
having  his  office  at  165  Broadway.  Colonel  Williams  was  not 
getting  along  with  the  mayor  and  he  naturally  felt  friendlier 
toward  you. 

A.  Oh,  no.  Although  at  the  time  our  relations  were  very 
friendly. 

By  Mr.  Moss : 

Q.  Did  you  consider  that  the  apparent  antagonism  of  Mayor 
Gaynor  to  the  B.  E.  T.  was  a  real  antagonism?  A.  What  do 
you  mean  by  "  real  antagonism?  " 

Q.  I  mean  that  would  carry  itself  so  far  as  to  deprive  the 
B.  K.  T.  of  participation  in  the  subway  business.  A.  I  wouldn't 
express  any  opinion  on  -a  subject  like  that;  it  is  out  of  the 
question. 

Q.  I  wouldn't  want  you  to  speak  of  that  imless  you  felt  free  to. 
A.  I  certainly  do  not.  I  have  found  that  men  in  public  life  have 
their  friends  and  no  reason  why  they  should  not.  There  are 
people  with  whom  they  are  more  friendly  than  they  are  with 
others.  And  once  in  a.  while  those  particular  friends  will  be 
interested  —  sometimes  it  is  embarrassing  tO'  a  public  man  be- 
cause he  cannot  utterly  foreclose  from  his  mind  the  fact  that 
his  friend  is  interested  there. 

Q.  Don't  you  think,  I  guess  you  won't  hesitate  to  answer  this 
question,  don't  you  think  in  the  deal'  —  I  mean  in  a  business 

sense  —  in  the  dual  deal,  or  dual  contract A.  Call  it  the 

dual  subway  contract,  then  we  won't  have  to  define  it. 

Q.  I  don't  mean  simply  contract,  I  mean  the  whole  thing. 

Senator  Thompson. —  Negotiations'  leading  up  to  the  dual 
contract. 
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By  Mr.  Moss: 

Q.  I  can't  tliink  of  any  word  that  is  so  apt  as  the  wordl  "  deal." 
A.  Let's  call  it  contract  and  we  won't  have  any  more  disputes. 

Q.  You  don't  think  the  B.  K.  T.  got  much  the  best  of  you? 
A.  I  think  the  B.  R.  T.  made  a  veTy  good  contract.  I  think  they 
did. 

Q.  I  notice  when  they  are  here  that  with  a  great  deal  of 
much  gusto  Mr.  Yeomans  will  say  that  they  are  going  to  produce 
money  for  the  city  long  before  the  Interborough  does.  A.  That 
is  true. 

Q.  Because  they  have  got  a  much  better  proposition.  I  mean, 
being  in  in  the  Broadway  line,  and  they  have  got  bridges  to  hand, 
they  have  got  ever  so  many  things  there  which  seem'  to  be  a 
good  thing.  That  is  why  I  asked  the  question  concerning  Mr. 
GaynoT.  It  would  appear  from  all  the  newspaper  accounts  and 
indeed  from  testimony  of  witnesses  that  he  was  e^xceedingly 
antagonistic  to  the  B.  E.  T.  and  if  he  had  a  preference,  it  was 
for  the  Interborough.  Ultimately,  they  came  through  in  this 
contract,  or  deal^  or  whatever  it  is,  by  which  the  two  forces 
apparently  in  conflict  came  together  and  the  B.  R..  T.  has  much 
the  best  of  it.  A.  Is  not  that  the  interesting  fact  that  no 
matter  what  may  have  been  the  antagonism  felt,  when  the  ques- 
tion was  finally  settled  it  was  settled  in  a  way  that  seemed  to  be 
most  satisfactory  to  most  of  the  people,  who  were  concerned; 
certainly  most  satisfactory  to  all  the  city  officials.  I  find  in 
matters  that  come  up  before  the  board  of  estimate  and  apportion- 
ment that  some  members -will  have  A^ery  strong  preferences  one 
way  or  another,  but  usually  when  the  question  is  settled,  those 
differences  have  been  composed  and  reconciled  and  that  is  what 
happened,  I  presume,  in  the  subway  question. 

Senator  Thompson. — According  to  Mr.  Quackenbush,  the  Inter- 
borough put  more  money  in  'and  ought  to  have  gotten  more  out. 
They  put  in  $13, 00 0,000,  apparently,  and  there  was  a  lot  of  credit 
on  that. 

Mr.  Moiss. — The  question  has  been  put  to  tliis  Committee  pretty 
strongly  and  necessarily  must  find  its  way  to  the  witnesses,  whether 
this  apparent  conflict  between  what  might  he  called  the  B.  R.  T. 
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interests  and  the  I.  R.  T.  interests  was  not  more  than  appearance 

in  reality;  whether  those  two  interests  were  not  actually  pretty 
close  together;  whether  the  banking  interests,  the  Kuhn-Loeh  in- 
terests and  the  iMorgan  interests'  were  not  punsuing  an  apparent 
conflict  in  order  to  get  this  large  dual  contract  through  Vv'ith  ex- 
tensioiiis  provided  out  of  the  territory  where  no  return  will  be 
expected  for  many  years,  and  getting  through  a  big  thing  through 
the  fl.ppearance  of  a  reconciled  conflict  which  they  could  not  have 
got  hj  actual  antagonism  or  individual  ciEforts.  That  is  the  ques- 
tion that  is  put  up  quite  frequently  by  people  who  ask  what  we 
have  arrived  at  in  our  search  for  evidence,  and  I  want  to  put  that 
question  to  you  whetlier  it  had  occurred  to  you  that  these  interests, 
which  you  had  to  pass  on  as  a  public  ofiicial  were  not,  underneath 
the  surface,  pretty  close  together.  That  the  banking  interests  and 
the  railroad  interests  in  tlieir  conflict,  did  it  occur  to  you  that  it 
was  more  apparent  than  real  ?  A.  Mr.  Moss',  in  the  year  of  190'9, 
I  think  it  wa.s,  the  first  this  term  "  gentlemen's  agreement "  be- 
tween the  Interborough  and  the  Brooklyn  interests  was  first  com- 
monly used 

Q.  Was  that  in  1909  ?  A.  Yes.  You  will  find  it  quoted  in  my 
speech  of  October  19,  190©,  at  the  Academy  of  Music,  Brooklyn-. 
That  was  common  report.  People  talked  of  that.  People  very 
often  talk  in  a  way  that  does  not  accord  with  facts  at  all.  I  think 
that  if  you  had  been  a  member  of  the  conference  committee,  Mc- 
Aneny's  committee,  for  instance,  or  a  member  of  the  Public  Ser- 
vice Commisision,  during  the  time  these  contracts  were  being  dis- 
cussed, I  think  you  would  be  satisfied  that  each  road  was,  striving 
in  a  mof^t  energetic  way  to  isecure  for  itself  all  t3ie  advantages  that 
it  believed  belonged  to  it  and  that  there  was  no  appearance  in 
form  —  rather  insuperficially  or  in  fact  of  any  working  agree- 
ment between  the  two.  Now,  I  don't  aver  that  to  you  as  an  answer 
to  your  question  at  'all ;  I  merely  give  you  what  is  my  general  opin- 
ion of  the  situation.  That  is  all.  I  say  that  to  you.  I  think  that 
probably  the  man  who  would  be  best  qualified  to  answer  that  ques- 
tion, if  it  is  one  that  need  be  presented  'at  all,  is  Mr.  -McAneny, 
because  he  was  in  charge  of  tlie  conferencesi  in  the  early  stages,  dur- 
ing the  spring  of  1911 ;  prior  to  the  submission  of  that  report  of 
the  liSth  of  June  I  never  attended  any  conferences  at  all.    I  never 
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bad  anything  to  do  with  them.  I  "was  as  far  from  them  as  you 
are,  but  once  in  awhile  Mr.  McAneny  would  tell  me  of  different 
matters  that  had  been  discussed,  but  I  bad  nothing  whatever  to  do 
with  tbean,  and  in  the  fall  I  did  get  into  the  conference. 

Q.  Speaking  of  Mr.  McAneny,  did  it  seem  to  you  that  he  was 
more  interested  in  the  B.  E.  T.  than  in  the  I.  A.  T.  ?  A.  I  have 
no  —  yes,  I  want  to  answer  that.  That  is  one  question  upon  which 
I  will  express  an  opinion.  I  have  known  Mr.  McAneny  siince  the 
campaign  of  1909,  and  in  all  my  experience,  either  in  business  or 
in  politics  or  public  liffe,  I  have  never  known  a  man  who  ap- 
proached e^'ery  task  that  came  to  his  hand  with  more  single-minded 
purpose  to  serve  the  public  interest  than  Mr.  McAneny. 

Q.  I  am  not  speaking  of  it  as  conflicting  with  a  desire  to  serve 
the  public  interests,  but  the  press  seems  tO'  quote  Mr.  McAneny  as 
believing  there  was  more  for  the  city  in  the  B.  R.  T.  A.  The 
press  couldn't  help  being  otherwise,  because  from  the  very  nature 
of  the  contract ;  if  you  will  examine  the  contract  you  will  see  it 
couldn't  be  otherwise. 

Q.  So  I  think  there  grew  up  a  rather  public  view  of  the  matter 
that  if  the  InteAorougb  had  a  man  that  preferred  it,  among  the 
officials,  it  was  the  mayor,  and  if  the  B.  R.  T.  had  a  man  that 
preferred  it  among  tlie  officials,  it  was  Mr.  McAneny.  A.  I  don't 
lihink  that  was  the  idea  at  all.    I  am  very  sure  it  was  not. 

Q.  I  am  not  saying,  in  this  question A.  As  to  Mr.  Mc- 
Aneny ;  I  am  not  saying  as  to  the  mayor.  Of  course,  he  had  been 
absolutely  frank  in  his  advocacy  of  the  Interborough  proposition 
on  several  occasions.  As  I  have  told  you,  he  submitted  an  opinion, 
or  report,  on  January  19,  1911,  favoring  the  adoption  and  approval 
of  the  Interborough  proposition  of  December  5th.  There  was  no 
concealment  in  his  position. 

Q.  By  the  way,  having  put  the  report. of  .Januars'  5th  in  evi- 
dence, giving  the  views  of  Mr.  Prendergast  and  Mr.  Mitchel,  I 
shall  want  to  put  in  in  the  same  connection,  the  report  rendered  by 
Mr.  Gaynor  and  Mr.  Prendergast's  answer  to  that.  A.  The  answer 
to  that  was  not  a  public  document. 

Q.  It  was  printed.  A.  It  was  not  a  pufblic  document ;  the  an- 
swer to  that  was  madte  in  this  way.  On  Wednesday  night,  Janu- 
ary ISth,  Mr.  BuUock  phoned-  to-  me  that  he  had  this  proposition 


238       Investigation  of  PtrBLic  Seevice  Commissions 

of  Mayor  Gaynor,  and  I  asked  him  to  send  it  over  to  tlie  house  so 
that  I  oould  look  at  it,  and,  after  examining  it,  I  called  him  over 
the  telephone  and  he  distributed  it  to  the  other  papens,  and  I  stand 
by  it. 

Senator  Thompson. — You  say  Mayor  Gaynor  in  March,  or  Feb- 
ruary, advooated  the  adoption  of  the  December  5,  1910,  offer  of 
the  Interborough  ?  That  vi^ould  really  corroborate  your  statement 
of  yesterday  that  on  July  19th,  in  the  evening,  the  mayor  came 
out  with  what  Mr.  Moss  callsi  "  the  damnable  rascality  letter  "  after 
.he  had  learned  your  position.  A.  I  explained  to  you  yesterday 
that  I  am  very  sure  the  mayor  —  Mayor  G.aynor  —  did  not  know 
the  position  I  wa.s  going  to  take  upon  the  July  19th  offer  at  the 
time  he  made  his  statement.  I  am  positive  of  it.  Gentlemen,  I  am 
so  positive  of  it 

Senator  Thompson. — The  oomptroller  states  that  the  December 
5th  proposition  was  really  a  worse  proposition  for  the  city  than  the 
July  2'Oth  proposition. 

A.  That  is  true. 

Q.  And  the  mayor  expressed  himself  for  this  December  5th. 
proposition,  tied  himself  up  for  it.  A.  He  said  he  wasi  in  favor 
of  it. 

Mr.  Moss. —  He  frequently  spoke  afterwards  that  he  wag  dis^ 
appointed  in  not  taking  it,  and  he  favored  the  one  in  1912.  He 
favored  it  because  it  was  near  the  proposition  of  December  5,  1910. 

Senator  Thompson. —  I  can't  understand  why  he  ViTote  that  let- 
ter, except  on  the  theory 

.A.  I  don't  see  how  he  could  have  known  I  was  going  to  vote  that 
way. 

Senator  Thompson.-^  Have  you  any  other  theories  as  to  why  he 
wrote  that  letter? 

A.  I  will  not  indulge  in  theories  regarding  what  was  in  amother 
man's  mind,  especially  when  that  man  is  not  here  to  answer  for 
himself. 

Senator  Thompson. — You  can't  from  a  public  viewpoint  stop 
inquiring  about  a  public  matter  simply  because  somebody  dies  con- 
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nected  with  it.    Is  there  amy  other  fact  that  you  know  might  show 
a  motive  for  writing  the  letter  at  lihat  time? 

A.  I  must  decline,  JMr.  Chairman,  to  go  into  any  discussion  of 
ilayor  G'aynor's  attitude  upon  the  subject. 

Senator  Thompson. —  I  don't  care  to  discus®  hie  attitude.  I  as- 
sume he  knew  your  attitude ;  that  would  give  a  motive  that  would 
be  a  fact.  You  say  he  cannot  have  known  your  attitfud'e.  That  is 
your  judgment. 

A.  I  am  certain  he  did^n't,  because  I  don't  see  how  he  could  have 
known  it.  The  only  people  to  whom  I  had  spoken  that  day  indicat- 
ing that  I  might  not  approve  that  contract  were  Mr.  McAneny 
and  Mr.  Willcox.  I  have  testified  in  my  statem.ent  that  I  met 
those  gentlemen  at  lunch  at  their  request,  to  talk  over  the  general 
situation,  and  I  expressed  myself  then  as  doubtful  of  the  wisdom 
of  going  ahead  according  to  the  promise  that  I  had  made  on  Mon- 
day night.  When  I  say  "  promised;  "  I  mean  I  said,  "  Yes,  I  will 
agree  to  the  9  per  cent."  Mr.  McAmeny  and  Mr.  Willcox  will  both 
verify  what  I  said  to  them  during  the  afternoon,  no  dk>ubt.  I  did 
not  see  Mayor  Gaynor  all  day,  and  unless  Mr.  Willcox  or  Mr. 
McAneny  spoke  to  Mayor  Gaynor  during  the  [afternoon  I  don't 
see  how  he  could  possibly  have  had  any  idea  that  I  was  going  to 
change  my  mind,  and,,  furthermore,  I  don't  see  how  they  could 
have  seen  him  during  lie  afternoon,  because  he  went-  away  that 
afternoon  on  the  police  boat  patrol,  and  that  was  dictated  on  the 
patrol,  because  it  was  handed  to  the  papers  immediately  after  he 
came  back  to  the  City  Hall.    I  saw  it  at  half -past  nine  o'clock. 

Senator  Thompson. — Was  there  any  facts  that  you  have  not 
related  to  us  that  might  have  brought  about  that  letter  ? 
A.  ISTo,  I  know  of  none. 

Mr.  Mosis. —  I  have  just  handed  the  stenographer  the  mayor's 
minority  report  and  the  comptroller's  reply  to  it. 

Witness. —  Is  that  the  American?  That  is  not  the  complete 
report. 

Mr.  Moss  (To  Stenographer).- — Copy  these  into  the  record, 
one  after  the  other. 
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Same  read  as  foUows : 

"  Mayor  Admits  His  Pre-Eleetion  Pledges.  Were  for  City  Built 
and  Controlled  System;  Adds  Any  Subway  Would  be  That. 
ClaimsTri-borough  Would  Cost  $2'5'0,00O,0O0.  or  $22'5,0O0,0i0O 
at  Least,  and  Works  Out  Conclusion  This  Would  be  Deficit.  De- 
clares City  is  Ready  Now  to  Make  Contracts  with  Interboro  and 
Expresses  Impatience  Over  Useless  Talk  and  Further  Delay. 

The  Mayor's  Statement. 

To  the  Board  of  Estimate  and  Apportionment :  As  this  board 
h,as  already  voted  against  the  report  of  my  two  associates  on  the 
transit  committee  it  is  not  necessary  for  me  to  file  a  minority 
report.  But  it  may  be  well  that  I  at  least  present  a  report  that  I 
do  not  agree  to  a  number  of  statements  as  of  fact  in  the  majority 
report,  and  at  the  same  time  I  desire  to  call  attention  to  some  other 
things  in  said  report  which  are  founded,  it  seems  to  me,  on  an 
erroneous  conception  of  the  law  and  the  factsi,  and  which  give  a 
false  color  to  the  report  throughout. 

(1)  They  oppose  the  proposition  of  the  Interborough  Company 
that  the  city  build  certain  extensions  of  the  present  subway  (I 
quote)  '  because  tlie  mandate  of  the  people  as  expressed  in  the 
election  of  the  mem:bers  of  this  board,  was  against  monopoly  and 
in  favor  of  city-built  and  city-controlled  subways.' 

This  refers  to  the  political  platforms  in  the  last  city  election. 
These  platforms  did  favor  city-built  and  city-controlled  subways, 
in  language  more  or  less  definite. 

The  drafters  of  them  seemed  to  have  been  under  the  delusion 
that  some  other  kind  of  subways  could  be  built  under  the  sections 
of  thie  statute  which  apply  to  the  building  of  city  subways.  But 
that  is  not  f^o.  The  said  sections  provide  only  for  the  building  of 
city  subways  by  the  city  through  the  Public  Sers'ice  Commission. 
Though  platform  makers  did  not  know  this,  we  should  not  be 
astray  in  respect  of  it. 

The  city  builds  the  subways  and  owns  them  from  the  start. 
There  is  no  other  way.  It  is  too  bad  to  see  a  contrary  notion,  and 
tkat  we  propose  to  follow  it,  put  in  the  minds  of  the  people  who 
do  not  expound  the  matter  for  themselves  and  unconsciously,  it  may 
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be,  depend  wholly  for  their  inspiration  oi*  information  iipon  vicious 
sources. 

(2)  The  false  notion,  long  abroad,  and  industriously  distsemi- 
nated,  that  private  capital,  or  a  private  capitalist  who  was  often 
named,  built  the  present  subway  in  Manhattan  and  the  Bronx,  has 
not  yet  been  wholly  driven  out  of  men's  minds.  It  took  a  few  of 
us  several  years  to  disisipate  it  to  some  extent. 

ISTot  one  dollar  of  private  capital  went  into  the  construction  of 
the  said  subway.  The  city  put  every  dollar  in  it.  ISTor  did  it  loan 
the  capital  to  build  it,  as  is  sometimes  loosely  said.  On  the  con- 
trary, it  built  the  subway  and  owned  it  from  the  moment  of  com- 
pletion and  leased  it  for  operation. 

I  regret  to  have  to  recur  to  things  so  fundamental,  but  I  do  it 
only  that  no  one  shall  be  misled  if  I  can  prevent  it.  Of  course,  my 
said  associates  do  not  mean  to  mislead,  and  none  of  usi  will  be  mis- 
led. But  what  about  otherS'  ?  All  I  say  is  that  my  said  associates 
have  not  made  this  matter  clear,  and  that  their  report,  as  a  whole, 
tends  to  make  people  believe  that  the  offer  of  the  Intenborough  is  to 
build  for  itself,  and  thereby  get  some  ownership  or  control  which 
it  would  not  otherwise  have,  whereas  its  offer  is  that  the  city  build 
under  the  statute. 

The  report  of  my  associates  substantially  admits  that  if  what  is 
called  the  tri-borough  route  should  be  built  by  the  city,  the  Inter- 
borough  Company  would  probably  be  the  successful  bidder  to 
operate  when  bids  for  operation  sho'uld  be  advertised  for,  as  re- 
quired by  statute,  after  construction  is  completed;  if,  indeed,  any 
bidder  for  operation  at  all  cotiH  be  found. 

But  they  say  (I  quote)  '  it  is  not  of  first  importance  that  the 
operation  of  those  systems  (namely,  of  the  tri-borough  and  of  the 
present  subway)  should  be  in  different  hands,  if  only  there  are  two 
distinct  separate  and  self-s;ufficient  systems.' 

But,  pray,  if  both  systems  are  operated  by  the  same  company,  or 
by  allied  or  subsidiary  companies,  how  are  they  '  distinct '  and 
'  separate '  ? 

These  words  and  phrase,  '  independent  system,'  may  be  very 
attractive,  but  T  hope  they  will  delude  nobody,  but  the  history  of 
the  world  shows  how  potent  attractive  but  empty  words  and  phrases 
always  have  been  in  misleading  thoughtless  people.    It  is  well  that, 
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owing  to  our  splendid  svistem  of  school?,  the  illiterate  and  thought- 
less are  no  longer  the  majority  among  ixS'. 

The  cost  of  constructing  and  equipping  that  system  —  tri- 
horough  —  ia  put  at  $250,000,000.  I  believe  no  competent  person 
has  claimed  that  it  would  he  less  than  $2 2 5, '000,000.  But  if  we 
say  $20i0,0'0'0,0O'O  the  case  is  still  hopeless.  Five  and  one-half  per 
cent  of  that  sum  for  annual  interest  and  sinking  fund  is 
$10,500,000. 

The  highest  estimate  of  gross  receipts  from  operation  of  the 
system  that  anyone  hasi  made  is  $1'6, 000,000.  Forty  per  cent  of 
that  for  maintenance  and  operation  would  be  $6,400,000.  This 
added  to  the  said  interest  and  sinking  fund  amount  to  $10,000,000 
already  shows  a  deficit  without  going  into  other  items. 

But  the  ease  is  worse,  for  the  gross  receipts  would  probably  not 
reach  $16,000,000.  i\s  is  well  known  that  system  recently  put 
up  bids  for  operation  in  advance  of  construction,  but  no  bid  was 
forthcoming.  IsTo  one  with  private  capital  for  investment  could 
see  anything  but  a  deficit  ahead. 

Some  are  glad  of  this,  because  they  have  in  mind,  although  they 
keep  it  to  themselves  pretty  well,  that  for  Lack  of  a  bidder  the  city 
would  be  forced  to  oj)erate  the  road,  and  thisi  is  the  object  which 
they  are  striving  for. 

Some  time  in  the  future,  namely,  when  the  public  virtue  and 
intelligence  of  the  community  isi  fit  for  it,  the  city  will  be  operat- 
ing all  of  its  public  utilities,  including  city  railroads,  but  that  time 
has  not  come  yet,  in  my  judgment. 

The  report  of  my  associates  says  that  if  great  need  exists  the 
dock  funds  can  be  used  to  build  subways.  I  regret  to  hear  this 
suggestion  made.  There  are  certain  things  which  need  to  'be  done 
td  improve  our  docks  and  for  the  handling  of  freight  along  the 
docks,  which  are  as  essential  to  the  prosperity  of  this  city  as  the 
building  of  subways. 

The  dock  oommisisioner  has  already  prepared  the  plan  for  a  rail- 
road along  the  docliS'  to  handle  the  freight  and  to  supersede  the 
surface  traicks  of  the  New  York  Central  running  down  throug'h 
the  city.  A  bill  is  now  being  prepared  to  be  sent  to  the  Legislature 
to  carry  this  out.  The  purpose  is  to  apply  the  dock  funds  to  this, 
among  other  things. 
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The  report  of  my  two  associates  says  that  a  year  ago  the  Inter- 
borough  Oompany  offered  to  furnish  all  the  funds  needed  for  the 
city  to  build  the  extensions  to  the  present  subway,  and  asks  what 
has  caused  that  company  to  change  its  mind  in  that  respect.  The 
Interborough  Company  never  made  such  an  offer. 

It  did  offer  to  furnish  the  money  to  the  city  to  build  the  exten- 
sion from  Forty-second  street  down  Seventh  avenue  and  to  the 
Battery,  and  the  extension  up  Lexington  avenue  to  the  Bronx.  The 
extensions  which  it  now  proposes  that  the  city  should  build,  and  to 
which  it  offers  to  contribute,  are  in  mileage  four  times  the  length 
of  the  fragments  embraced  in  the  said  offer  by  it  a  year  or  more 
ago. 

Let  us  not  confound  things.  No  doubt  that  company  would  be 
only  too  glad  to  renew  the  said  offer,  and  have  it  accepted. 

The  siaid  report  of  my  associates  also  leaves  the  impression  that 
the  present  proposition  that  the  city  build  extensions'  adopts  the 
'  Tri-borough  route.'  The  contrary  is  the  case.  The  tri-borough 
system,  so  called,  was  made  up  principally  of  routes  which  were 
laid  out  years  ago  by  the  old  rapid  transit  board  as  extensions  of 
the  present  subway. 

What  we  need  of  all  things  is  to  stick  to  what  was  designed 
from  the  beginning,  namely,  that  since  the  city  builds  and  owns 
the  subways  it  should  build  one  great,  comprehensive  system  to 
connect  all  of  the  boroughs  and  be  operated  on  a  single  fare  of 
five  cents  throughout  the  whole  system. 

I  am  unable  to  comprehend  why  any  one  should  ask  that  two 
or  more  systems  should  be  built,  thereby  introducing  the  neces- 
sity of  paying  a  new*  fare  every  time  you  change  from  one  line 
to  another. 

If  we  carry  out  the  present  proposition  and  thereby  have  all 
of  the  subway  extensions;  built  by  the  city,  the  oity  to  put  in 
only  $53,000,000  of  capital,  all  in  excess,  estimated  to  be 
.$7;5,O00,O0'0  to  be  contributed  by  private  capital,  the  city  will 
then  be  able  to  devote  its  funds  hereafter  to  the  building  of  ex- 
tensions in  the  boroughs  as  they  become  necessary. 

It  can,  for  instance,  build  extensions  such  as  through  Queens 
to  connect  with  the  Stein'w-ay  tunnel,  in  Brooklyn  to  connect  the 
Fourth  avenue  subway  with  'Coney  Island,   and  also   with  the 


244       Investigation  op  Public  Seevice  Commissions 

borough  of  Richmond  Tinder  the  water,  as  has  been  pointed  out 
by  the  president  of  that  borough. 

If  the  city  ferries  to  that  borough  are  continued  to  create  the 
present  huge  deficit,  the  quicker  the  subway  extension  to  St. 
Gieorge  be  built  the  better!  foT  the  interest  and  sinking  fund 
charge  on  the  cost  thereof  would  be  less  than  such  ferry  deficit, 
as  now  appears. 

The  said  report  states  that  the  credit  of  the  city  should  not 
be  loaned  to  any  existing  company  for  extensions.  This  can 
only  mislead  those  who  do  not  know  the  law  of  the  case  as  laid 
down  by  the  statute,  although  not  so  intended.  The  city  is  not 
permitted  to  loan  its  money  or  its  credit  to  any  company. 

All  it  can  do  is  to  build  the  sub-way  itself  through  the  Public 
.Service  Commission,  as  I  have  already  pointed  out  and  yet  some 
will  continue  to  repeat  that  the  proposition  is  that  the  city  should 
loan  the  money  to  the  company.  Indeed,  some  go  so  far  as  to 
say  that  the  proposition  is  to  give  it  to  the  company  —  to  make 
a  'present  of  it.  But  of  course,  we  must  at  some  point  cease  to 
regard  such  statements,  however  we  may  regret  to  see  thoughtless 
persons  misled  by  them. 

Permit  me  to  say,  in  conclusion,  that  the  vast  majority  of  the 
intelligent  people  of  the  city  of  ISTew  York  desire  this  board  now 
go  forward  in  this  great  matter,  after  a  year  already  speut  in 
leading  up  to  it.  It  is  justly  expected  of  us  that  we  do  now  pro- 
ceed immediately.  An  end  should  come  to  this  perpetual  talk- 
ing and  arriving  at  no  result. 

The  Public  Service  Commission  isl  now  ready  to  proceed  to 
formulate  construction  and  operation  contracts,  and  if  there  be 
any  delay  the  cause  is  here  in  this  board. 

W.  J.  GAYIiTOE, 

Mayor." 

"  Comptroller  Dissects  Various  Assertions  of  Mayor  and  Points 
Out  Their  Absurdities;  Shouts'  Offer  Extends  Period  of  Lease. 
Intimates  Mayor  Cannot  be  Serious  When  He  Talks  of 
$2.25,000,0.00  for  Subway;  Figmre  ISTever  Above  $125^000,000. 
Explains  Reason  for  His  Contention  for  Independent  Line  is  to 
Eree  City  From  the  Grasp  of  an  Intolerable  Monopoly. 
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The  C 07nptroller' s  Sfaiement. 

Practically  everything  said  in  the  report  written  by  the  mayor 
has  already  been  stated  by  him.  in  other  communications.  H©  is 
now  absolutely  committed  to  the  acceptance  of  the  proposition  of 
the  Interborough  Company.  In  view  of  this  fact  he  could  have 
made  a  much  more  useful  contribution  to  the  literature  of  his 
discussion  by  addressing  himself  to  the  complete  analysis  of  that 
proposition  contained  in  the  majority  report  submitted  by  Mr. 
Mitchel  and  me. 

It  is  entirely  specious  to  try  and  convey  the  idea  that  the  Inter- 
borough Company  is  now  willing  to  reduce  its  leases  to  a  term 
of  forty-nine  years.  We|  have  shown  that  this  offer  means  a 
practical  reduction  of  but  fifteen  years  froni  the  aggi-egate  of 
the  original  term,  with  renewal  periods  for  the  longer  of  the 
two  leases  and  of  but  three  years  in  the  case  of  the  shorter. 

In  view  of  the  fact  that  the  city  has  the  right  to  enter  upon 
a  revaluation  adjustment  with  the  Interborough  Company  at  the 
expiration  of  the  fifty-year  period  on  the  Manhattan  and  Bronx 
lease  and  at  the  end  of  the  thirty-fiv&-year  period  in  the  case  of 
the  Manhattan  and  Brooklyn  lease,  the  effect,  as  we  have  already 
said  of  the  present  proposition  would  be  to  extend  for  a  consider- 
able number  of  years  operation  under  the  terms  which  are  now 
giving  the  Interborough  Company  17.2  per  cent  on  its  investment. 

It  is  interesting  to  have  the  discussion  turn  now  upon  the 
question  of  platform  pledges.  The  mayor  says  that  the  political 
platforms  of  the  last  cityl  election  favored  city  built  and  city 
controlled  subways  '  in  language  more  oj-  less  definite '  but  that 
the  drafters  of  those  platforms  seem  to  have  been  under  the  de- 
lusion that  some  other  kind  of  subways  should  be  built  under  the 
section  of  the  statute  which  applies  to  the  building  of  the  city's 
subfways.  The  mayor  must  now  admit  that  he  was  one  of  those 
thus  deluded.  He  helped.  He  helped  to  draw  the  subway  plank 
in  the  Democratic  platform. 

He  has  told  us  that  he  insisted  upon  that  plank  being  drawn 
in  exact  accordance  with  his  wishes.  ISTo  reasonable  man  has 
tthe  slightest  doubt  as  to  "what  that  platform  intended,  and  the 
mayor's  present  position  simply  illustrates  that  for  reasons  best 
known  to  himself  he  prefers  to  abandon  his  own  platform   and 
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assume  an  attitude  on  the  question  of  subway  oonstruetion  that 
neither  he  nor  any  other  candidate  would  have  dared  to  take 
prior  to  the  last  city  election. 

It  is  true  that  Mr.  Mitehel  and  I  are  in  favor  of  separate  sys- 
tems. The  mayor  seems  to  think  that  because  the  bidders  for 
the  operation  of  the  new  system  might  be  the  Interborough  Com- 
pany, that  this  destroys  the  merit  of  our  claim  for  a  separate 
and  distinct  system. 

He  has  either  failed  to  discover  or  he  refuses  to  admit  that 
what  we  are  in  favor  of  is  a  system  physically  independent,  so 
that  if  at  the  end  of  the  ten-year  period  the  operator  was  not 
satisfactory  to  the  city,  the  city  could  then  take  over  such  a  sys- 
tem, secure  a  new  operator  and  have  a  complete  system  and  not 
fragments  and  ends  which  it  would  have  to  take  over  if  at  the 
end  of  the  ten-year  period  the  Interborough' s  operation  of  the 
proposed  extensions  was  not  satisfactory. 

The  mayor's  discussion  of  the  cost  of  the  tri-borough  system  can- 
not be  treated  seriously.  It  was  probaby  not  intended  as  a  seri- 
ous argument.  No  one  that  I  know  of  is  in  favor  of  building 
any  system  costing  $225,000,000  and  such  a  system  as  should  be 
built  need  not  cost  more  than  $100,000,0001  to  $125,000,000. 

The  mayor  has  simply  constructed  a  straw  man  and  proceeds 
to  annihilate  him.  The  majority  of  the  transit  committee  has 
never  been  committed  to  the  original  proposition  of  expense  in- 
volved in  the  so-called  tri-borough  route,  and  I  am  satisfied  that 
if  others  believe  that  an  offer  to  operate  the  tri-borough  route 
would  receive  fair  consideration  and  not  be  used  simply  as  bait 
for  the  Interborough,  the  city  would  have  before  it  to-day  a 
comprehensive  proposition  which  would  decide  the  issue  in  favor 
of  an  independent  system. 

When  one  considers  the  tremenduous  figures  of  cose  now 
indulged  in  by  the  mayor  as  compared  with  his  pre-election  state- 
ments that  even  eight  millions  of  dollars  per  annum  would  be 
sufiicient  to  help  build  our  subway,  we  are  justified  in  believing 
that  his  present  argument  is  not  serious,  if  he  has  any  faith  in 
his  own  opinion  on  the  subject  before  he  was  elected. 

It  is  true  that  the  majority  report  suggested  that  if  necessarv 
a  portion  of  the  funds  made  available  by  the  exemption  of  self- 
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sustaining  dock  bonds  could  be  used  for  subway  purposes.  The 
mayor  seems  to  believe  that  all  the  funds  made  thus  available 
will  be  required  for  new  facilities  on  the  west  side  of  the  city. 

I  want  now  to  call  attention  to  the  fact  that  if  modern  terminals 
are  to  be  constructed  on  the  west  side  for  the  benefit  of  the 
railroad  and  steamship  carrying  companies,  these  companies  must 
bear  their  portion  of  the  expense. 

The  mayor  is  right  when  he  says  that  the  otfer  of  the  luter- 
borough  some  time  ago  to  build  at  its  own  expense  did  not  com- 
prehend any  such  extent  of  construction  as  the  present  proposition. 
But  he  proceeds  to  argue  that  because  they  now  want  to  do  more 
than  they  were  willing  to  do  some  time  ago,  that  the  city  should 
now  furnish  a  good  part  of  the  money.  This  is  not  the  way  that 
I  regard  it. 

^Vhen  Mr.  Willcox  insisted  that  the  Interborough  should  take 
some  of  '  the  lean  '  if  it  wanted  the  '  fat,'  I  assume  that  he  meant 
that  in  consideration  of  the  city  extending  the  Interborough's 
opportunities  for  profit,  the  company  should  be  willing  as  its  part 
of  the  consideration  to  undertake  all  its  natural  extensions.  This 
is  my  present  position. 

Whatever  the  company  has  now  offered  to  do  constitutes  nothing 
more  than  its  natural  extensions  except  that  I  do  not  believe  that 
Lexington  avenue  should  ever  be  included  in  any  arrangement 
made  with  the  Interborough  if  it  were  doing  everything  with  its 
own  money,  because  I  believe  Lexington  avenue  should  be  held 
as  part  of  an  independent  system. 

The  inducement  offered  to  Queens  and  Richmond  should  not 
prove  enticing  to  those  localities.  It  is  all  very  well  to  talk  about 
the  city  pledging  money  later  on,  on  the  theory  that  the  Inter- 
borough agrees  in  its  proposition  to  operate  such  extensions.  But 
it  must  not  be  forgotten  that  this  agreement  is  contingent  upon 
the  city  assuming  any  deficit  that  may  arise  from  their  operation. 

I  think  that  it  would  be  much  better  for  Richmond  to  secure 
its  subway  facilities  as  a  party  of  a  complete  independent  system 
which  would  have  enough  of  excellent-paying  territory  to  enable 
the  entire  system  to  be  run  at  a  profit,  and  not  make  such  an 
etension  a  drain  upon  the  city." 
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Mr.  Moss. —  From  the  time  of  the  "  damnable  rascality  letter  " 
and  your  own  letter  to  the  American,  is  not  it  a  fact  that  yon 
and  the  mayor  occupied  a  pretty  closely  the  same  position  until 
the  contract  was  adopted  ? 

By  Mr.  Prendergast: 

A.  Well,  as  I  have  told  you,  I  never  discussed  the  question; 
I  don't  believe  Mayor  Gaynor  and  I  ever  mentioned  the  subject. 
We  never  discussed  the  subject  at  all  until  that  interview  of 
November  1,  1911  and  aiter  that  I  think  our  position  was  pretty 
much  the  same  all  the  time. 

Q.  Yes.  A.  The  mayor  wanted  a  settlement  made  an-d  I  was 
in  favor  of  a  settlement  being  made  because  I  thought  the  dual 
subway  system  was  best. 

Q.  You  don't  recall  any  situation  in  which  you  and  the  mayor 
antagonized  each  other,  or  each  otlier's  positions  on  the  subway 
situation  after  that  date  of  July  30,  1911  ?  A.  Mr.  Moss,  you 
haven't  done  me  the  honor  to  follow  closely  my  statement  of 
yestei'day. 

Q.  You  see  it  was  a  pretty  long  statement.  A.  I  will  admit 
that. 

Q.  I'd  be  glad  to  be  reminded.  A.  There  was  one  very  de- 
cided difference.  Coming  to  the  point  where  it  had  been  agreed 
with  the  Interborough,  after  the  Interborough  had  submitted  its 
offer  of  Februiary  23,  1912,  "  we  were  of  the  opinion  that  action 
should  be  taken  upon  both  propositions  at  the  same  time.  In 
other  words,  that  the  two  contracts  should  be  approved 
simultaneously. 

The  most  important  development  of  this  period  of  further 
consideration  was  a  letter  written  by  Mr.  Shonts  to  Mr.  McAneny 
tmder  date  of  May  4,  1912,  advising  him  that  because  of  the 
unexpected  delay  on  the  part  of  the  committee  of  which  he  was 
chairman,  in  making  a  report  to  the  board  of  estimate  and  appor- 
tionment upon  the  Interborough  proposition,  the  bankers  had 
notified  him-  under  date  of  May  3d  that  because  of  changed  con- 
ditions, if  they  did  not  hear  from  his  company  within  the  next 
few  days  that  the  proposition  had  been  accepted  by  the  responsible 
city  authorities,  the  bankers  would  be  compelled  to  cancel  their 
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existing  agreement  to  finance  the  proposed  rapid  transit  im- 
provements. 

Mr.  Shontfi  also  wrote  a  letter  to  Mayor  Gaynor  under  date 
of  May  6,  1912,  explaining  the  situation  to  him  and  stating 
further  that  Mr.  Morgan  had  told  him  (Mr.  Shouts)  on  that 
day  that  conditions  were  so  unsatisfactory  that  he  might  be  com- 
pelled to  withdraw  from  the  agreement  to  finance  the  contracts  iu 
any  event.  As  a  result  of  this  letter  Mayor  Gaynor  wrote  to  Mr. 
MoAneny  under  date  of  May  7,  1912;,  sending  him  the  letter  from 
President  Shonts  and  stating  that  he  considered  the  situation  of 
so  grave  a  character  that  he  desired  at  once  to  notify  all  the 
members  of  the  hoard  of  estimate  and  apportionment ;  that  nine 
weeks  had  elapsed  since  the  offer  of  the  Interborough  Company, 
that  there  did  not  seem  to  be  any  reason  for  delay,  and  that  if 
prompt  action  bad  been  taken  the  contract  could  have  been 
ready  by  that  time.  I  believe  it  was  on  the  day  he  sent  this 
letter  to  Mr.  MoAneny  that  Mayor  Gaynor  asked  me  to  call 
upon  him.  He  explained  the  situation  as  I  have  described  it  in 
these  communications,  and  expressed!  the  opinion  that  the  board 
of  estimate  and  apportionment  should  take  immediate  action  to 
approve  the  Interborough  proposition. 

I  went  to  see  Mr.  McAneny  immediately  and  after  a  talk  with 
him  concluded  that  w.e  would  not  be  justified  in  doing  anything 
of  the  kind,  and  that  until  the  different  questions  affecting  the 
Brooklyn  contract  were  settled,  we  ought  not  to  take  any  definite 
action  upon  the  Interborough  offer. 

The  mayor  called  an  informal  meeting  of  the  board  of  estimate 
and  apportionment  and  put  the  question  before  the  members. 
All  the  members  were  present.  The  mayor  stated  that  he  would 
offer  a  resolution  at  the  next  meeting  approving  the  contract 
with  the  Interborough  Company.  Mr.  McAneny  led  the  oppo- 
aition  to  this  idea  and  I  supported  him.  We  prepared  a  resolti- 
tion  stating  our  unwillingness  to  take  action  immediately." 

That  resolution  was  prepared  by  Mr.  McAneny  and  me  as  we 
sat  at  the  table.  I  wrote  it  in  my  own  hand  and  I  am  agreed  it 
was  quite  as  shaky  as  that  letter  of  the  American. 

"  This  resolution  was  approved  iij  a  vote  of  ten  to  six,  Mr. 
Mitchel,  Mr.  McAneny,  the  presidents  of  the  boroughs  of  Queens 
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and  Eichmond  and  I  voting  for  it ;  the  mayor  and  the  presidents 
of  the  boroughs  of  Brooklyn  and  the  Bronx  voting  against  it. 

Shortly  afterwards,  through  the  good  offices  'of  Mr.  Low,  an 
agreement  wais  arrived'  at  with  the  bankers.  All  the  questions 
affecting  the  Brooklyn  Eapid  Transit  Company  were  promptly 
settled  by  the  Public  Service  Commission,  and  Mr.  McAneny 
prepared  his  report  upon  the  Interborough  offer,  which  advised 
its  acceptance." 

So,  I  will  say  that  while  that  difference  of  opinion  did  not 
reach  the  point  where  we  said  unpleasant  things  to  each  other, 
the  mayor  was  very,  very  decided  in  his  opinion  that  we  should 
immediately  approve  the  Interborough  offer  land  Mr.  McAneny 
and  I  were  just  as  positive  that  we  should  not  do  anything  of  the 
kind  until  all  the  questions  of  routes  some  of  which  were  await- 
ing the  mayor's  approval  were  settled,  and  the  view  that  Mr.  Mc^ 
Aneny  and  I  held  against  the  Interborough  at  that  time  pre- 
vailed. As  I  reoall,  that  is  the  only  difference  of  opinion  that  I 
had  with  Mayor  Gaynor  about  the  matter. 

Q.  How  did  that  come  out  ?  Did)  he  yield  gracefully  ?  A. 
He  didn't  bring  up  the  question  at  the  regular  meeting.  The 
vote  against  it  was  so  decisive  at  the  informal  meeting  that  he 
saw  no  use  in  doing  so.  The  very  next  day,  through  the  good 
offices  of  Mr.  Low,  there  was  la  meeting  between  the  mayor,  Mr. 
Willcox,  Mr.  McAneny  and  Mr.  Morgan,  and  everything  was 
adjusted.  That  is  the  wordi  that  I  got  and  then  all  the  ro'Utes  of 
the  Brooklyn  Rapid  Transit  were  approved  at  the  next  meeting 
of  the  board  of  estimate  and  apportionment  and  everything  was 
satisfactory. 

Senator  Thompson. —  The  mayor,  in  his  letter,  says:  "  I  have 
too  long  written  and  spoken  against  such  damnable  rascality  " — 
that  refers  to  the  contracts.  ISTow,  the  differences  that  there  were 
between  that  contract  before  July,  I'Qll,  of  course  this  letter 
refers  to  the  on  in  May,  1912,  which  was  open 

A.  I  guess  they  were  all  practically  in  the  offer  approved  in 
May  but  they  are  all  in  the  contract  and  the  contract  merely 
carries  out  the  agreement  of  May,  1912. 
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Senator  Thompson. —  This  i&  valuable,  because  it  calls  our 
attention  in  a  simplified  way  tO'  the  differences.  That  is  what 
you  intend  to  do. 

A.  And  those  are  not  all,  by  the  wayi;  there  were  a  good  many 
other  differences  in.  the  contract  but  I  didn't  care  to  cumber  the 
report. 

Senator  Thompson. —  The  first  proposition  is  that  you  saved 
the  difference,  as  you  figure,  between  9  per  cent  and  8.76  per 
cent.  Well,  now,  the  company  contending  for  that  $307,200,  the 
city  contending  the  other  way,  that  could  hardly  be  termed 
"  damnable  rascality  "  on  the  part  of  the  company. 

A.  You  are  asking  me  to  pass  judgmeit  or  express  an  opinion 
on  something  Mayor  Gaynor  said. 

Q.  No,  no.    I  am  asking  you A.  There  lare  some  people. 

Senator  Thompson,  who  always  believe  that  if  a  corporation  gets 
one  cent  more  than  it  is  entitled  to  it  is  "  damnable  rascality." 

Q.  You  don't  think  the  mayor  had  that  in  mind  by  his  term 
■'  damnable  rascality  ?  "  A.  I  cannot  express  an  opinion  as  to 
what  the  mayor  had  in  mind. 

Q.  They  agreed  to  equip  and  operate  all  future  extensions  and 
to  furnish  the  necessary  capital  on  the  same. basis  of  interest  and 
other  carrying  charges.  LTnder  the  plan  of  July,  1911,  it  would 
have  received  an  additional  profit  of  3'  per  cent  upon  all  such 
investments ;  that  they  would  have  permitted  the  contract  to  he 
let  by  the  Public  Service  Commission,  and  the  next  one  that  the 
cost  of  carrying  the  engineering  staff  of  the  Public  Service  Com- 
mission engaged  in  the  construction  work  should  be  included  in 
the  general  cost  of  construction  and  capitalized  by  the  city. 

But  those  things,  like  the  question  of  whether  the  amortising 
is  forty-one  or  forty-nine  years  or  seventy-five  years  or  seventy- 
four  years  —  the  question  of  classification  of  operating  expenses 
—  appeal  (I  presume  you  mean  the  prior  determinations,  there). 
A.  Which  one  are  you  talking  about  ? 

Q.  Six.  "  Under  the  new  contract  the  Public  Service  Oom*- 
misision  is  vested  with  a  more  thorough  control  over  the  classifica- 
tion of  operating  expenses,  and  has  authority  to  pass  upon  both 
the  character  and  amount  of  such  charges,  with  an  appeal  allowed 
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to  either  pairtj."  A.  That  meant  moTe  authority  oa  determinia- 
tion  o-f  what  shouH  properly  enter  into  operating  expenses  and  I 
can  say  that  upon  that  classification,  and  upon  the  rigor  with 
which  the  Public  Service  Commission  exercisesi  its  jurisdiction 
will  depend  the  success  of  these  contracts  and  that  is  why  it 
was  put  in  there. 

Q.  "  And  the  existing  plant  to  be  examined  by  the  Public 
Service  Commission,  the  elevated  lines  to  Astoria  and  Oorono, 
connecting  at  the  Queensboro  bridge  with  the  lines  of  both  the 
I.  E.  T.  and  the  B.  E.  T.  subject  to  joint  operation.  The  pro- 
vision for  the  '  swapping '  of  the  legs  of  the  present  subway,  the 
clause  making  the  company's  obligation  dependent  upon  the 
'  lien  of  any  existing  mortgage '  has  been  eliminated." 

Well  now,  was  there  anything  in  any  of  those  that  might  be 
regarded  as  damnable  rascality  or  rascality  on  the  part  of  the 
railroad  representatives  to  contend  for  it  ?  A.  If  you  were  not 
asking  me  to  comment  on  what  is  in  reality  a  remark  miade  by 
Mayor  Gaynor  —  I  will  not  be  drawn  into  any  discussion  pertain- 
ing to  Mayor  Gaynor  except  where  I  am  asked  to  testify  as  to 
facts  of  interviews  I  had  with  him. 

Mr.  Moss. —  Do  you  see  any  moral  wrong  in  any  of  those 
points  ? 

A.  I  am  not  going  to  let  you  catch  me  on  that  side  of  Eobin 
Hood's  barn. 

Senator  Thorn  peon. —  l^obody  is  trying  to  catch  you.  The 
public  is  interested  in  this  letter  written  to  the  people  of  the  city 
of  New  York  and  so  far  as  the  public  is  concerned  it  doesn't  die; 
so  far  as  the  product  of  these  negotiations  is  concerned  that 
doesn't  die  either.  The  fact  that  one  man  that  happened  to  be 
in  a  public  representative  capacity  at  that  time  is  dead  doesn't 
change  the  situation  at  all  and  that  is  not  a  question  of  taking 
up  the  chiaracter  of  a  dead'  man ;  it  doesn't  enter  into  it.  It  is 
infinitesimal  in  comparison  with  this  situation.  I  think  the 
question  is  fair.  Aren't  all  those  things  that  you  called  attention 
to,  the  whole  ten  of  them,  aren't  they  matters  of  ordinary 
negotiations  between  the  parties  ? 

A.  If  you  had  negotiated  with  the  Interborough  you  wouldn't 
think  so. 
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Q.  You  think  those  contentions  amount  to  rascality  on  their 
part  —  to  contend  for  them  ?     A.  I  didn't  say  that. 

Mr.  Moss. —  If  you  two  gentlemen  reached  the  same  point  on 
the  same  dayi  and  pretty  nearly  traveled  in  each  other's  company 
from  that  time  on,  and  if  I  may  help  the  iSenator  out,  as  he  helps 
me  out  every  once  in  a  while  —  since  you  gentlemen  reached  the 
same  point  practically,  do  you  want  to  be  considered  as  at  all 
joining  in  or  making  any  criticism  that  the  action  you  complained 
of  or  the  print  you  complained  of  were  morally  culpaWe  ? 

A.  The  witness  declines  to  answer. 

Senator  Thompson  —  I  am  not  going  to  press  an  answer  to 
that  because  the  word  "  damnable  rascality  "  can  be  looked  up  in 
the  dictionary  and  the  contracts  can  be  read. 

Mr.  Moss. —  I  quote  from  your  report  of  January  5,  1911. 
I  think  this  is  on  the  eighth  page,  if  I  remember  that  correctly. 
I  gave  the  original  to  the  stenographer  and  therefore  I  haven't 
same. 

"  From  information  furnished  by  the  chairman  of  the  Com- 
mission, it  is  the  understanding  of  your  Committee  that  these 
negotiations  between  the  president  of  the  Interborough  Company 
and  the  chairman  of  the  Commission,  looking  to  the  construction 
of  the  Interborough  extensions  with  Interborough  money  con- 
tinued until  early  in  the  spring  of  1910.  According  to  the  Chair- 
man, his  mind  and  the  mind  of  the  president  of  the  Interborough 
had  met  upon  aU  the  essential  features  of  the  plan,  details  alone 
remaining  to  be  adjusted.  During  a  suspension  of  these  nego- 
tiations, the  chairman  of  the  Public  Service  Commission  was 
astonished  to  learn  of  the  letter  of  July  5,  addressed  by  the  presi- 
dent of  the  Interborough'  Company  to  the  mayor,  a  copy  of  which 
was  later  forwarded  to  the  chairman  of  the  Commission  as  well. 
This  letter  contains  the  surprising  suggestion  that  these  exten- 
sions (except  that  Lexington  was  substituted  for  Madison  avenue) 
be  constructed  for  the  company  with  city  funds,  with  certain 
guarantees  by  the  city.  This  letter  has  within  the  past  two 
months  been  described  by  the  president  of  the  Interborough 
Company    as    an   offer   submitted   to  the  Public    Service   Com- 
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Now  the  point  of  that  surprise  was,  if  I  got  the  meaning  of 
your  language,  that  the  company  was  now  beginning  to  demand 
city  money.  Had  you  ever  seen  the  tentative  proposition  made 
by  Mr.  Shonts  and  delivered  by  Mr.  Shouts  to  the  Public  Service 
Commission  or  some  one  representing  it,  dated  March  22,  1910  ? 

A.  I  have  already  testified  here  two  or  three  months  ago  that 
I  had  not.     I  never  saw  that  ^^ritten  proposition. 

By  Mr.  Moss : 

Q'.  Did  I  ask  you  that?  A.  One  morning  —  Monday  morn- 
ing—  the  mayor  testified  first  and  I  testified  right  after. 

Q.  Then  I  suspend  that  for  the  time  being.  I  want  to  get  into 
the  record  some  correspondence  between  the  mayor  and  Mr.  Pea. 

"Augaist  2,  1910. 
Dear  Mr.  Rea : 

I  have  read  your  proposed  letter  over  and  it  seems  to  me 
very  timely,  and  will  no  doubt  have  a  beneficial  effect.  The 
advocates  of  the  tri-borough  route  published  the  said  route 
with  a  lot  of  exteusions  that  are  not  to  be  built  at  all,  unless 
on  the  assessment  plan.  It  would  be  just  as  easy  to  add 
a  lot  of  such  extensions  to  the  other  proposed  routes,  so  as 
to  make  them  look  larger.  The  tri-borough  map  in  the  Out- 
look is  very  misleading. 

Very  truly  yours, 

(Signed.)         W.  J.  GAYNOE, 

Mayor. 
Samuel  Pea,  Esq., 

Broad  Street  Station, 
Philadelphia,  Pa." 

Did  you  understand,  Mr.  Comptroller,  that  the  tri-borough 
route  had  extensions  appearing  upon  the  maps  that  were  not  in- 
tended to  be  built  for  some  time  ?  A.  I  want  to  review  the  record 
on  that.    That  may  be.     I  won't  say  that  is  not  so,  or  that  it  is  so. 

Q.  This  looks  as  though  the  mayor,  in  confidential  correspond- 
ence with  Mr.  Rea,  which  would  be  a  natural  thing  to  expect  in 
view  of  the  letter  which  came  in  through  Mr.  Freeman  —  that  in 


Eepoet  of  Joint  Legislative  Committee  255 

eonfidential  eorrespondenc©  with  Rea,  he  hit  the  tri-borough 
proposition  by  sajing  it  had  extensions  tacked  on  to  it  -which 
were  not  intended  to  be  built.  It  never  was  in  your  mind,  was 
it,  Mr.  Comptroller,  when  that  tri-borough  route  was  proposed, 
and  when  you  more  or  less  stood  for  it,  that  the  whole  thing 
necessarily  must  be  built  at  once?  A.  Well,  the  cost  of  the  tri- 
borough  route,  as  explained,  was  $147,000,000'  just  as  you  read 
in  that  statement  this  morning. 

Q.  But  not  necessary  to  be'  spent  in  one  lump.  You  had  in 
mind  that  it  could  be  spread  over  a  period  of  time.  A.  It  would 
have  to  be  because  there  wouldn't  be  sufficient  borrowing 
capacity 

Q.  That  was  tha  mayor's  idea.  A.  It  would  depend  upon 
being  able  to  furnish  a  sufficient  sum  of  money  each  year  to  take 
care  of  the  sections  that  you  would  want  to  build  because  you 
couldn't  build  a  part  of  the  route  and  expect  to  operate  that.  It 
was  a  continuous  route.  You  might  put  it  through  providing 
you  couldi  so  time  the  doing  of  the  work  that  you  could  have  the 
whole  thing  finished  at  one  time. 

Q.  You  had  no  proposition  with  bankers  which  would  require 
you  to  put  it  through  in  one  transaction  in  order  that  tie  bankers 
might  handle  it  in  one  transaction.  You  could  have  managed  it, 
as  the  city  had  the  money.  You  understand  that.  ISTow,  this 
letter  which  I  have  read  appears  to  be  an  answer  to  one  of  July 
3i0th,  written  by  Mr.  Eea,  second  vice-president  of  the  Pennsyl- 
vania Railroad  Company  to  the  mayor. 

"  I  desire  to  address  a  letter  to  you  expressing  my  con- 
victions on  the  subvay  situation  in  the  hope  that  it  will  be 
helpful  to  you  in  solving  some  of  the  problems  connected 
with  that  big  question  which  has  been  delayed  so  long  that 
it  has  now  assumed  great  proportions. 

I  enclose  herewith  a  draft  of  such  letter  in  order  to  save 
your  time  in  discussing  the  matter  in  detail  with  you.  May 
I  ask  you  to  kindly  read  it  over  and  tell  me  whether  it  will 
be  helpful? 

I  would  also  be  glad,  if  it  will  aid  the  situation  better, 
to  send  it  to  you  now  and  have  it  published  for  what  us©  it 
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may  be  to  the  public,  or  else  not  send  it  until  about  the  15th 
of  September  when  many  of  those  who  are  out  of  the  country 
will  'have  returned." 

I  read  that  as  showing  the  genesis  of  this  proposition  of  August 
4,  1910,  signed  by  Mr.  Eea,  addressed  to  Mr.  Gaynor  as  mayor 
of  the  city  of  New  York  and  Mr.  Willcox,  as  chairman  of  the 
Public  Service  Commission.  It  is  probably  not  necessary  to  read 
the  letter  here  now  but  on  its  face  it  is  .an  uninspired  proposition 
with  the  explanatory  letter  attached  to  it  and  the  mayor's  answer 
to  it  it  is  a  tactical  letter.  A.  Proposition  from  Mr.  Kea,  or  a 
suggestion  from  Mr.  Eea  ? 

Q.  A  suggestion.  Suppose  I  read  it.  A.  I  don't  know  anything 
about  it. 

Q.  Here  is  the  significance  of  it.  This  is  a  year  before  the  pub- 
lic entrance  of  the  Pennsylvania  into  the  subway  situation  —  Au- 
gust, 1910.  It  has  been  supposed,  and  I  think  you  supposed  it 
from  the  reading  of  your  statement  there^  that  there  was  a  time 
when  the  Pennsylvania  people  intervened A.  Actively. 

Q.  And  their  intervention  caused  the  lagging  negotiations-  to  be 
spurred  up.    A.  It  caused  a  resumption  of  negotiations. 

Q.  But  according  to  the  Freed,man-County  letter — ^  according 
to  this  letter  from  Rea  to  Gaynor  and  Gaynor's  action  upon  it  there 
was  an  underground  relation  —  and  underground  negotiations  — 
between  representatives  of  the  Pennsylvania  Kailroad  and  tihe 
mayor  which  was  designed  to  assist  the  mayor  in  his  subway  inten- 
tions ?  A.  Well,  I  don't  know  as  you  call  it  underground.  The 
mayor  of  the  city  isi  representative  of  the  whole  city,  and  it  is  a 
very  natural  thing  for  one  great  official  to  communicate  with  him 
and  make  suggestions.  I  wouldn't  be  surprised  that  something  of 
the  kind  is  being  done  every  day.    It  is  very  reasonable. 

Q.  This  wasn't  published,  Eea's  letter  to  Gaynor  of  August  4, 
1910. 

"  I  have  recently  returned  from  my  vacation,  and  note  with 
pleasure  the  announcement  of  plans  regarding  new  subways  for 
the  city  of  New  York,  which  contemplate  extensions  of  the  present 
subway  up  the  east  side  to  the  Bronx,  to  be  under  such  avenues  as 
tihe  Public  Service  Commission  may  approve  and  down  tihe  west 
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side  under  Seventh  avenue,  with  a  Eroolvlyu'  coiin-eetion,  ;uu[  also 
a  Mauliattan  crosstown  connection,  permitting:  convenient  trans- 
fers from  one  line  to  another,  and  serving  the  most  densely  popu- 
lated sections  of  your  great  city.  These  extensions  are  among  those 
recommended  by  the  board  of  rapid  transit  railroad  commissioner's 
as  far  back  as  iyO'5,  and  there  is  no  question  as  to  the  practicabilily 
of  their  oonstruction  and  operation,  nor  in  ray  judgment  as  t<^> 
their  profitable  operation,  and  as  the  necessity  for  the  constru'Ction 
of  these  extensionKi  to  tihe  city's  subway  is  so  apparent,  I  am  grati- 
fied at  the  hope  of  some  progress.  While  as  a  general  proposition 
I  am  in  favor  of  private  capital  being  provided  for  subways,  and 
always  with  the  right  for  the  city  to  acquire  the  same,  yet  under 
present  financial  and  business  conditions,  and  because  these  -are 
extensions  to  the  city's  presient  subway,  necessary  to  round  it  out 
as  a  complete  system,  coupled  with  t(he  right  of  the  city  to  obtai  ii 
possession  thereof  on  short  notice,  and  the  fact  that  they  will  u-n- 
doubtedly  be  profitable  in  their  results-,  I  believe  that  the  idea  for 
the  city  to  raise  the  capital  for  these  extensions  is  a  sound,  economi- 
cal and  justifiable  proposition." 

August  1,  1910,  Mr.  Chairman,  and'  the  first  proposition  that 
the  city  money  should  go  in  was  December,  1910,  and  it  surprised 
the  oomptroller,  according  to  his  report  of  Januaiy  5,  1911. 

"  In  addition  to  tJie  present  transit  demands,  the  Pennsylvania 
Railroad  Company  will  on  September  8th  open  and  operate  its  sta- 
tion at  Seventh  avenue  and  Thirty-second  street  and  the  four  tun- 
nels to  Long  Island,  bringing  passengers  from  the  fcoroughs  of 
Queens  and  Ridhmond,  and  the  necessity  for  subway  accommoda- 
tions will  become  more  imperative  than  ever.  This  station  will  be 
one  of  the  important  centers  of  New  York  City,  where  great  num- 
bers of  people  will  daily  concentrate  and  will  require  prompt  dis- 
tribution to  all  parts  of  the  city. 

We  have  'svith  you  a  deep  interest  in  the  subway  develoi>ment 

and  are  not  merely  critics  or  observers  of  the  situation  but  have 

given  the  matter  sierious  consideration  for  iseveral  years ;  and  our 

own  system,  including  the  Long  Island'  Railroad  Company,  has 

spent  over  $125,O0'O,0'0O  for  the  improvement  of  transportation 

facilities  in  and  adjoining  ISTew  York  City.     The  largest  piart  of 

this  expenditure  has  been  made  in  providing  convenient  transit  in 
6—9 
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and  out  of  the  'borouglis  of  MaiJuittau,  Brooklyn  and  Queens,  and 
further  expenditures  are  being  made  for  the  New  York  Conneet- 
ing  Railroad,  to  form  a  line  from  the  New  Haven  System  in  the 
Bronx.  In  making  tiiese  large  expenditures  we  have  aided  in 
improving  the  commercial,  financial  and  industrial  condition  of 
the  city  and  State,  and  materially  added  to  its  taxable  values,  and 
we  relied  upon  an  up  and  down  town  subway  Avith  proper  con- 
nection for  the  Ea&t  Side  and  reaching  Brooklyn  'being  provided, 
because  the  greater  number  of  passengers  using  our  station  will 
be  citizens  of  Xew  York  City  traveling  daily  to  and  from  Long 
Island,  and  its  citizens  will  also  u.se  it  in  reaching  New  Jersey 
and  other  States.  Any  evidence,  therefore,  of  progressi  in  this 
urgent  matter  is  of  the  greatest  intei'est  to  us,  but  its  greater 
imjwrtance  is  its  necessity  and  utility  to  lihe  city  at  large. 

I  do  not  doubt  that  the  plans  submitted,  which  are  not  con- 
fined to  the  extensions  of  the  presient  subway,  ta  which  I  refer, 
may  contain  some  features  which  prevent  unanimous  approval 
and  adoption  of  the  entire  loro^wsition,  but  a  failure  to  proceed  at 
Vhe  earliest  jjossible  moment  with  that  part  of  the  plans  about 
which  there  is-  no  question,  and  thereby  also  fail  to  provide  rapid 
transit  facilities  for  the  city  to  and  from  the  Pennsylvania  station 
and  tunnels,  which  represent  such  a  large  expenditure  of  private 
capital  and  command  universal  public  approval  as  by  far  the  most 
important  addition  to  transportation  for  the  city  of  New  York 
since  the  opening  of  the  present  subway,  would  be  obviously 
ca]a.mitous  to  the  future  interests  of  the  city. 

On  a  final  review  I  feel  it  will  be  conceded  that  the  construction 
of  a  separate  subway  paralleling  the  existing  one  on  the  east  side 
of  Manhattan  south  of  Forty-second  street  would  not  appear  to  be 
justified  at  the  present  time  when  the  same  or  even  less  money 
can  be  applied  to  provide  a  new  four-track  subway  on  tJhe  west 
siele  below  Forty^second  street,  serving  a  new  section  of  the  city 
as  well  asi  the  imperative  needs  of  the  public  at  the  Pennsylvania 
■itation;  furthermore,  the  construction  of  an,  independent  subway 
would  tend  to  indefinitely  postpone  the  logical  and  necessary  oom- 
]iletion  of  the  present  stibway  system.  The  mayor  and  the  Public 
Service  (yommission  are  entitled,  to  great  credit  for  making  some 
progress  with  this  difficult  situation,  giving  evidence  that  they  ap- 
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predate  it  can  be  relieved  and  pro2Jerly  gratified  only  by  actual 
smbway  ■eonstrU'Ctioii  at  an  early  date.  Tlie  problem  \vill  never 
be  any  easier  to  solve;  anv  criticism  that  now  exists  will  be  nea-a- 
tived  by  tbe  actual  building  of  subways,  and  is  slight  compared 
to  that  which  must  inevitably  l)e  borne  if  relief  is  not  properly 
undertaken.  I  have  full  belief  that  you  have  the  courage  of  your 
convictions  and  will  proceed  at  once  for  the  betterment  of  the  citj 
and  its  citizens  and  the  wide  area  of  the  whole  country  which 
acknowledges  Xew  York  City  as  its  business  and  recreation  center. 

Summing  up  the  situation:  Tlie  matter  of  immediate  impor- 
tance is  to  complete  the  present  subway  system,  giving  the 
citizens  two  substantially  straight  four-track  subways,  one  on  the 
east  side  of  the  city  and  the  other  on  the  west  side,  between  the 
Plarlem  river,  the  B'attery  and  Brooklyn.  These  two  lines  being 
connected  at  Forty-second  street  by  the  existing  subway  in  that 
street,  and  operated  with  a  shuttle  service  so  as  to  give  free  and 
convenient  transfer  between  the  east  and  west  sides  of  the  city. 

The  advantages  of  the  proposed  extensions  of  the  present  sub- 
way of  the  city  are  that  compared  to  any  other  routes ;  they  can 
be  built  for  very  much  less  money ;  in  a  much  shorter  time ;  they 
are  practical  to  operate ;  they  will  no  doubt  be  profitable  from  the 
start;  will  complete  the  present  subway,  and  as  a  result  the  city 
will  own  two  straightaway  subways  on  the  east  and  west  sides, 
and  into  Brooklyn  and  the  Bronx,  permitting  convenient  trans- 
fers ;  will  give  the  city  a  share  in  the  profits  and  open  up  a  method 
whereby  the  city  can  obtain  possession,  under  fair  conditions 
and  on  short  notice,  of  subways  built  by  its  additional  investment ; 
will  give  greater  relief  to  a  wider  area  than  any  other  lines  pro- 
posed; will  avoid  the  waste  of  capital  that  a  duplication  of  the 
present  subway  on  the  east  side  would  occasion  until  the  present 
system  has  first  been  completed  and  has  reached  its  capacity ;  will 
sefve  the  large  numbers  in  the  territory  on  the  lower  west  side 
of  Manhattan  and  the  needs  of  the  traveling  public  at  the  new 
Pennsylvania  Station,  the  pressing  importance  of  which  I  feel 
sure  will  be  realized  by  the  citizens  immediately  the  station  is 
opened  for  traffic;  will  not  prevent  any  future  subway  develop- 
ments that  the  city  may  require,  but  first  completes  the  work  the 
city  now  owns  by  the  most  necessary,  logical  and  profitable 
extensions. 
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I  cannot  conceive  of  any  plan  for  the  city's  subway  extensions 
which  will  bring  greater  benefit  to  the  citizens  or  for  which  more 
can  be  said  in  their  favor  than  those  I  mention,  and  I  trust  that 
prompt  building  of  these  subway  extensions  will  be  announced 
in  the  future." 

K^ow,  do  you  recall,  it  slipped  my  mind,  just  what  the  mayor's 
attitude  was  on  that  proposition  of  December  w,  1910' ?  Did  he 
support  it? 

A.  That  is  the  one  in  which  —  in  favor  of  which  he  offered 
his  minority  report. 

Mr.  Moss,  did  I  understand  you  to  say  the  December  Sth  offer 
was  the  first  one  in  which  it  was  proposed  that  the  city  money 
should  be  put?  It  was  July  5th  —  undoubtedly  concerning  the 
July  5th  proposition,  that  Mr.  Rea  was  writing  on  Angust  4th. 
That  offer  never  had  much  attention  paid  to  it.  That  is  the  one 
that  I  have  already  told  you  —  yesterday  —  was  sent  to  the 
mayor  and  a  copy  of  it  afterwards  sent  to  the  chairman  of  the 
Public  Service  Commission. 

Q.  Did  you  know  that  the  Pennsylvania  Railroad  had  com- 
municated with  the  mayor  in  favor  of  that  offer  of  July  5,  1910  ? 
A.  No. 

Q.  I  think  that  never  has  been  known.  Did  you  ever  hear  or 
learn  or  know  that  the  Pennsylvania's  attitude  to  this  matter  was 
in  part  procured  by  Mr.  Berwind,  who  was  interested  in  the 
Pennsylvania  Railroad  and  who  is  also  a  director  of  the 
Interborough  ?  A.  No.  My  first  knowledge  of  the  active  inter- 
ests of  the  Pennsylvania  Railroad'  is  contained  in  the  letter  from 
Mr.  Rea  to  Mr.  Mitchel  which  I  have  quoted  in  full  in  my  state- 
ment of  yesterday. 

Q.  Did  Mayor  Gaynor  ever  mention  Mr.  Berwind  to  you  ?  A. 
No,  I  don't  think  so. 

Q.  Now,  here  is  another  letter,  comes  October  18,  1910,  by 
the  mayor  to  Mr.  Hyde: 

"  I  beg  to  enclose  to  you  a  letter  of  Mr.  Rea.  Will  you 
please  look  into  the  matter  and  have  it  all  in  shape  and  let 
us  get  it  through  as  promptly  as  possible  ?  " 

I  don't  know  what  that  relates  to.  I  merely  read  it  to  show  its 
relation  to  the  subway  matters.     A.  What  is  the  date? 
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Q.  October  ISth.  Here  is  another  one,  dated  Oictober  18th,  by 
the  mayor  to  Mr.  Rea :  "  Y'our  favor  of  October  14th  is  at  hand 
and  I  shall  have  the  matter  attended  to."  Then  one  of  December 
14th,  by  the  mayor  to  Mr.  Rea:  "  Your  favor  of  December  13th 
is  at  hand,  and  I  shall  see  that  the  matter  is  expedited  as  much 
as  possible."  I  have  not  been  able  to  find  what  they  refer  to.  A. 
You  will  find  they  had  nothing  to  do  with  subway  matters. 

Q.  There  were  some  other  reasons  ?  A.  There  might  have  been 
some  other  matters  pertaining  to  the  chamberlain's  office. 

Senator  Thompson. —  I  have  got  a  matter  here  that  bothers 
me.  This  July  19,  1911,  matter  that  was  to  be  acted  upon  — 
was  the  proposal'  dated  July  19th  by  the  Interborough  an  accept- 
ance of  a(  proposal  made  by  the  city  to  the  Brooklyn  Rapid 
Transit  ?  The  B.  R.  T.  having  accepted  it,  those  two  things  were 
considered  together? 

A.  ISTo,  on  June  13th  the  transit  committee  submitted  its 
report  upon  the  dual  subway  contract  system  and  advised 
that  contracts  be  made  with  the  Interborough  Company  and 
the  Brooklyn  Rapid  Transit  Company  on  the  terms  pro- 
posed in  that  report.  Also  advised  that  if  the  Interborough 
Company  should  decline  to  accept  a  contract  on  the  terms  pro- 
posed, the  lines  which  would  have  gone  to  it  should  be  given  to 
the  Brooklyn  Rapid  Transit,  where  they  could  be  properly  given, 
provided  the  Brooklyn  Rapid  Transit  agreed  to  the  terms  of  this 
report  of  June  13th,  and  vice  versa.  If  the  Brooklyn  Rapid 
Transit  Company  declined  to  accept  the  offer  contained  in  this 
report  and  the  InterboroTigh  Company  did,  then  the  lines  that 
would  go  to  the  Rapid  Transit  Company  should  go  to  the  B.  R.  T. 
On  June  18th  the  B.  R.  T.  sent  in  what  was  practically  an 
acceptance  to  the  city  and  it  was  proposed  that  a  contract  carry- 
ing out  that  acceptance  should  be  prepared.  The  Interborough 
declined  absolutely  to  accept  the  offer  made  by  the  city  and  the 
Interborough  therefore  went  out  of  the  operation  entirely.  Then 
it  was  that  Mr.  Grout  appeared  as  the  counsel  of  the  Interborough 
and  then  it  was  that  negotiations  looking  to  a  reopening  of  the 
city's  relations  with  the  Interborough  were  resumed.  That  led 
to  "this  offer  of  July  19,  1911. 
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Senator  Thompson.—  That  is  where  we  were  before.  You 
didn't  have  a  B.  E.  T.  proposition. 

A.  That  had  not  been  acted  upon.  As  I  stated  in  my  state- 
ment of  yesterday,  JMr.  McAneuy  and  I  agreed  before  the  meet- 
ing on  July  '20th  that  when  the  Interborough  offer  was  declined 
as,  of  course,  we  knew  it  would  be  from  the  votes  that  were 
already  stated  to  be  against  it,  that  we  should  forthwith  vote  to 
approve  the  contracts  for  four  sections  of  the  Lexington  avenue 
route  which  would  go  to  the  Brooklyn  Rapid  Transit.  The  con- 
tracts were  approved  the  next  morning  and  I  certified  the  con- 
tracts the  evening  of  that  day. 

Senator  Thompsoin. —  This  offer  of  July  19th  first  provided 
that  the  earnings  on  proposed  new  subways  and  existing  subways 
should  be  pooled,  and  you  first  take  out  operating  expenses. 
ISTow,  that  is  like  the  one  that  was  later  accepted. 

A.  ISTecessarily,  in  that  respect. 

Senator  Thompson. —  Second,  for  compensation,  then  for  re- 
newals and  taxes  and  insurance  and  rentals — all  that  is  the 
same.  Then  it  provides  that  there  shall  be  retained  by  the  com- 
pany during  the  entire  period  of  the  contract  '5  per  cent  interest 
and  1  per  cent  sinking  fund  upon  the  capital  contributed  by  the 
Interborough  by  proposed  and  existing  subways  and  3  per  cent 
as  compensation  to  the  company  for  pooling  the  receipts.  That 
is  what  you  mean  by  the  9  per  cent. 

A.  Five,  one  and  three. 

Q.  That  was  figured  at  $48,000,000.  That  was  all  the  pref- 
erential the  company  was  to  get.  A.  That  was  the  preferential 
business. 

Q.  That  was  the  limit  of  the  preferential  under  this  propo- 
sition. Then  the  city  comies  in  for  interest  for  sinking  fund  and 
part  of  the  capital  invested  by  the  city. 

That  doesn't  reconcile  this  new  contract  because  the  new 
contract  provides,  after  you  giet  through  the  taxes,  insurance, 
rental  payments  and  operating  expenses,  and  so  forth,  and  all 
those  things,  it  provides  .6  per  cent  to  the  company  and  then 
8.76  to  the  company.  Is  that  correct?  A.  ISTo,  the  6  per  cent 
is  part  of  the  8.Y6. 
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Mr.  Quack«nbnsli. —  There  is  no  provision  for  8.76. 

Senator  Thompson. —  Where  is  the  contract  ?  I  want  to  under- 
stand this. 

Mr.  Moss. —  The  5  per  cent  plus  the  1  per  cent  plus  the  six 
million  dollars  figuries  up  8. 76  and  that  is  the  reason  it  was  put 
in  the  conti-act  at  8.76.  That  8.76  is  percentage  upon  the  capital 
of  2.76.  It  was  figmred  out  5  plus  1  plus  2.76.  That  figure 
was  put  into  the  city's  preferential  so  that  it  might  have  as  much. 

Senator  Thompson. — ■  This  new  contract  provides  the  rental 
first  that  thiej  take  out  the  rentals  from  the  city  under  Contracts 
ISTo.  1  and  ~No.  2.  Then  the  rental  payable  to  the  lessee  which  is 
identical  with  this  contract  here,  then  the  taxes,  then  the  ex- 
penses, then  the  2  per  cent  for  maintenance  and  then  the  5  per 
cent  to  make  sort  of  s.afety  valve  or  just  about  that.  Then  you 
come  down  to  the  six  million  three  hundred  'and  thirty-five 
thousand  dollars.  That  is  the  preferential  and  in  addition  to 
that  you  get  6  per  oent. 

A.  That  is  right.  And  the  $6,335,000  and  the  6  per  cent 
average  8.76  per  cent. 

Senator  Thompson. —  On  what  ? 

A.  On  the  old  and  new  investment  of  the  company. 

Senator  Thompson. —  That  is  diffenent.    This  9  per  cent  here 
was  only  figured  on  fortj'-eight  million. 
A.  Wo. 

Senator  Thompson. —  That  is  what  it  says.  I  understood  the 
amount  of  capital  in  use  contributed  is  the  sum  of  forty-eight 
million.  It  is  to  be  cumulative  and  shall  be  adjusted  on  a  yearly 
basis  as  a  part  of  its  capital  investment.  N^ow,  that  six  million 
dollars  is  about  8.76  per  cent  on  seventy-two  millions  and  I 
figured  all  the  time  that  is  what  it  was  on.  That  is,  contribution 
of  fifty-eig^ht  million  and'  the  cost  of  the  third  tracking.  The 
8.76  per  cent  is  about  the  interest  on  about  what  the  Interborough 
would  have  invested  in  subways  and  their  third  tracking  equip- 
ment, amounting  to  approximately  seventy  millions. 
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Mr.  Quackenbus'h. — That  point  you  are  discussing  was  brouglit 
up  before,  from  the  time  that  the  Public  Service  Commission 
took  exception  to  the  statement. 

Senator  Thompson. —  You  don't  mean  to  say  this  offer  of  July, 
1911,  carried  with  it  the  idea  that  you  were  to  get  9  per  cent 
on  these  surface  lines  and  all  elevated  lines. 

Mr.  Quackeubush. —  ISTo,  not  at  all. 

I  'am  trying  to  make  a  statement.  If  you  will  let  me  make  it, 
it  will  probably  help  you. 

Mr.  Moss. —  I  am  holding  my  hand  now  on  the  article  written 
by  Delos  F.  Willcox  on  the  ISTew  York  subway  contracts.  He 
knew  something  about  it,  and  he  says:  "  The  $6,335,000i  pref- 
erential to  the  company  represents  something  over  13  per  cent 
on  the  company's  present  investment.  When  coupled  with  the 
6  per  cent  upon  new  money  immediately  to  he  furnished  by  the 
company,  this  preferential  payment  is  figured  out  as  8.7'6  per 
cent  upon  the  entire  amount  of  capital  to  be  invested  in  the  en- 
larged system  prior  to  the  beginning  of  operation  in  191Y." 

A.  The  Interborough  offer  of  July,  1911,  was  this:  "  The  bal- 
ance of  the  gross  receipts  shall  be  applied  as  follows :  (a)  There 
shall  be  retained  by  the  company  during  the  entire  period  of  the 
contract  an  amount  equivalent  to  9  per  cent  upon  the  capital 
contributed  by  the  Interborough  to  the  proposed  and  existing 
subways.  It  is  understood  that  the  amounts  of  capital  con- 
tributed by  the  Interborough  Company  to  the  existing  subway  as 
of  'June  30,  1911,  is  the  sum  of  forty-eight  million  and  twenty- 
nine  thousand  six  hundred  sixty-eight  dollars.  This  9  per  cent 
return  is  to  be  upon  all  the  capital  furnished  by  the  Interborough 
during  the  entire  period  of  the  contract  and  is  to  be  cumulative. 
It  is  to  be  9  per  cent  upon  the  increase  in  the  old  subways  and 
upon  all  the  new  money  furnished."  ISTow,  there  is  a  copy  of 
their  offer  and  there  is  all  there  is  to  it.  ISTow,  instead  of  this 
9  per  cent,  the  contract  finally  made  allows  them  8.Y6'  per  cent. 

Mr.  Schuster. —  Of  the  same  capital? 
A.  Practically,  yes. 
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Mr.  Moss. —  It  lias'  been  suggested  hy  some  testimony  here, 
Mr.  Prendergast,  that  the  dual  systenii  is  overloaded  with  exten- 
sions' some  of  which  are  in  very  unprofitable  territory  not  likely 
to  be  profitable  within  ten  years  and  that  when  these  extensions 
are  all  operating  the  trunk  lines  will  be  more  congested  than 
they  'are  now.    What  is  your  opinion  on  this'^ 

A.  Well,  now,  frankly,  I  don't  think  my  opinion  on  that  is 
worth  a  great  deal.  I  have  consulted  the  opinion  of  the  engineers. 
I  believed  them  to  be  competent  and  they  say  it  is  not  so.  The 
trunk  lines  will  be  able  to  accommodate  the  traffic. 

By  Mr.  Moss : 

Q.  Don't  you  believe  it  would  have  been  possible  to  carry  out 
this  dual  contract  by  starting  on  the  trunk  lines  and  building  out 
towards  the  extensions  'and  taking  them  ap  without  such  a  large 
initial  expenditure?  A.  Mr.  Moss,  one  of  the  objects  of  making 
this  contract  from  the  public  point  of  view,  from  the  public 
demand,  was  to  build  these  extensions  —  the  extensions  are  the 
things  for  which  there  was  a  public  dem;and. 

Q.  Are  you  able  to  tell  us  what  the  city  loses  on  the  Center 
street  loop?  A.  I  couldn't  offhand.  I  will  be  very  gl'ad  to 
furnisih  you  with  the  figures;  the  first  few  months  it  stood  up  in 
very  good  shape,  but  there  has  been  .a  deficit  there. 

Q.  The  Fourth  avenue  subway  is  in  the  S'ame  condition. 

Senator  Lawson. —  Do  you  include  in  that  connection  with  the 
subway  that  $96  a  day? 

Mr.  Moss. —  I'd  like  to  get  the  comptroller's  knowledge  on  the 
whole  new  proposition.  Do  you  think  it  was  justifiable  from 
the  standpoint  of  financial  policy  for  the  city  to  stand  for  the 
conunission  of  3  per  cent  on  bonds  of  the  InterboTough  which 
amounts  practically  'to  the  city  paying  thp  expenses  of  the 
Interborough  selling  its  bonds  ? 

A.  I  think  it  is  good  financial  policy,  Mr.  Moss,  to  allow  in  a 
transaction  of  this  kind  the  cost  of  obtaining  the  money  to  be 
charged  to  the  cost  of  the  court. 

Q.  Was  that  carefully  discussed  in  the  conferences  ?  A.  Very 
carefully,  indeed. 
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Q.  Ib  connection  with  the  prospect  that  the  bankers  would 
have  large  balances  on  which  they  would  get  interest.  A.  It 
was  very,  very  carefully  discussed. 

Q.  And  also  with  the  prospect  that  there  would  be  a  good  deal 
of  money  made  beeati>e  the  bonds  were  taken  at  93.     A.  Yes. 

Q.  J^inety-three  and  a  half.  A.  Yes.  The  allowance  of  debt 
discount  is  acknowledged  as  being  a  perfectly  legitimate  charge. 
It  would  practically  allow  the  Interborough  to  pay  a  heavy  fee. 

Q.  Speeulative  interest  for  obtaining  its  own  money.  A.  The 
company  had  to  borrow  the  money  and  it  cannot  borrow  the  money 
on  any  other  condition. 

Senator  Thompson. — That  wa;s  not  provided  in  this  offer  of  July 
19th,  was  it '. 

A.  The  allowance  of  debt  discount  is  not  reported  in  the  contract 
until  June  17,  1913. 

Senator  Thompson. — Von  won't  find  it  in  this,  offer. 

A.  No,  in  a  contract  to  be  made,  based  upon  that  offer,  it  would 
be  included. 

Mr.  Moss. —  It  has  this  relation  to  these  unprofitable  extensions 
that  the  city  has  borrowed  for  the  railroad  at  6  per  cent  to  con- 
struct those  unprofitable  extensions. 

A.  Wliat  do  you  mean  by  that;  the  city  lias  borrowed  for  the 
railroad  ? 

By  Mr.  Moss : 

Q.  Isn't  that  practically  the  result  of  it?  A.  I  don't  see  it  at 
all.  The  city  agrees  to  contribute  so  much  money  and  the  road 
agrees  to  contribute  so  much  money.  Of  course  there  is  a  differ- 
ence in  the  way 

Q.  It  is  charged  up  so  that  it  really  pays A.  Don't  say 

'■'  the  city  is  charged  up " 

Q.  Yes,  but  it  is.  It  comes  out  of  the  city's  share.  A.  Not 
necessarily.  Charged  to  construction.  It  does  not  matter  whether 
it  is  the  city's  share  or  tlie  company's  share.  The  company  agrees 
to  contribute  $68,000,000  for  construction. 
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Senator  Lawsoii. —  iliist  the  eity  fiiniifili  all  the  amount  over 
$5i8,0OO,O0'0  that  may  be  required  '>.     That  is  part  of  the  contract. 
A.  Surely  it  would ;  that  is  part  of  the  contract. 

Mr.  Moss-. — ^  Does  that  accord  with  your  financial  judgment'^ 
A.  It  does ;  yes,  it  does. 

By  Mr.  Moss : 

Q.  You  gave  willing  assent  to  that?     A.  Absolutely. 

Q.  Do  you  know  of  any  similar  proposition  to  lease  sums  of 
money  that  the  city  has  ever  put  through  '.  k.  I  don't  know  of 
any  similar  proposition  that  the  city  has  ever  put  through  of  that 
kind.    It  is  entirely  without  precedent. 

Senator  Thomi:)son. — There  wasn't  anything  in  this  offer  of 
July  19tih  that  comprehended  that. 

A.  Xo,  Mr.  Thompson,  I  have  already  told  you  that  offer  of 
July  19th  was,  or  rather  the  form  of  it  was,  to  cover  the  general 
outline  of  a  contract.  ISTow,  any  contract  to  be  made  with  the 
Interborough  which  was  based  upon  tihat  offer  would  have  con- 
tained the  allowance  of  this  for  debt  discount. 

Mr.  Moss. —  But,  Mr.  Prendergast,  this  iinancial  arrangement 
whi''h  we  have  just  lightly  touched  upon,  I  guessi  sufficiently  for 
it  to  be  understood,  in  the  record,  tflie  results  in  giving  a  very  great 
financial  advantage  to  the  Morgan  house  and  to  the  Kuhn-Loeb 
house.  Xow,  do  you  feel  that  the  subway  situation  was  so  tied 
up  to  the  Morgan  interests  so  far  as  the  Interborough  was  con- 
cerned and  so  tied  up  with  the  Kuhn-Loeb  house  so  far  as  the 
Brooklyn  Rapid  Transit  Company  Avas  concerned  that  what  those 
people  demanded  would  have  to  be  allowed  if  the  matter  was  to 
go  through  ? 

A.  !N^o,  I  never  felt  that  way  about  it  at  all.  I  was  not  inter- 
ested in  relations,  I  have  already  told  j^ou,  of  the  companies  to 
their  bankers. 

By  Mr.  Moss : 

Q.  I  know,  but  didn't  you  IJhink  these  terms  were  practically 
made  by  the  bankers  ?    Wasn't  it  so  stated  to  you  ?    And  that  there 
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was  110  liope  of  oai'i-jiiig  t'liese  transactions  througli  and  getting 
the  money  that  was  required  unless  these  'bankers  were  considered  ? 
I  gathered  diistinctly  from  Mr.  Morgan's  testimony  that  he  was 
willing  to  admit  that  he  had  been  looked  upon  for  many  years  as 
the  financial  representati\'e  of  the  Interborough  Company  and  the 
Interborough  plus  himself  was  invincible.  In  other  words,  that 
when  it  was  Icnown  that  Morgan  and  the  Interborough  were  tied 
up  to  this  proposition,  and  would  stand  by  it  and  fight  it  throug'h, 
other  men  would  stand  off  and  they  would  have  the  inside  track 
and  nobody  to  dispute  it  with  them.  A.  What  other  men  outside 
would  do  in  a  case  of  that  kind  I  don't  know,  but  I  do  know  that 
the  fact  that  the  Morgan  firm  or  any  otlier  firm  or  the  Smith  firm 
or  the  Johnson  firm  was  associated  with  the  Interborough  would 
have  no  influence  whatever  in  carrying  through  a  proposition  un- 
less the  terms  of  the  contract  were  such  as  to  meet  the  wishes  of  the 
city  authorities. 

Q.  It  is  generally  thought  that  you  lliavo  shown  considerable 
financial  ability.  I  have  a  right  to  ask  your  opinion.  If  you  had 
made  up  your  mind,  as  the  comptroller  of  the  city,  that  it  was 
necessary  for  the  city's  best  good  to  put  through  this  subway 
proposition,  wouldn't  you  feel  yourself  bound  to  do  so  ?  Indeed, 
didn't  you  feel  yourself  ibound  to  carry  it  through,  even  if  you 
had  to  accept  the  financial  terms  imposed  or  proposed  by  the  finan- 
cial interests  ?  A.  We  were  dealing  with  the  Interborough  Com- 
jiany  ^and  the  Brooklyn  Rapid  Transit  Company.  The  terms  that 
those  people  said  they  could  do  business  on  were  stated.  We  knew 
these  terms  were  confined  by  the  bankers  because  we  met  them 
frequently  in  conferences.  Consequently,  knowing  anxious  as  the 
city  was  (and  I  am  not  using  too  strong  a  word),  anxious  as  the 
city  was  to.  conclude  some  arrangement  with  those  two  companies, 
it  necessarily  was  compelled  to  meet  those  terms  as  far  as  it  possi- 
bly could. 

Q.  And  you  knew  from  the  attendance  of  these  bankers  that 
they  were  interested  in  the  proposition  ?  Did  you  ever  attempt  to 
modify  their  terms  ?  A.  You  mean  say  to  the  bankers,  "  Yon 
ought  to  take  so  and  so  "  ?    ISTo,  we  never  did  that  at  all. 

Q.  Did  you  think  there  was  any  use  in  doing  it  ?  A.  Frankly, 
I  don't  think  it  was  any  of  my  business. 
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Q.  WouMli't  it  have  been  your  business  to  make  the  best  teirnis 
you  oould  with  tlie  company  ?  A.  The  Interborough  has  to  take 
the  best  terms  it  can  get. 

Q.  Don't  you  think  they  had  to  take  the  teniis A.  They 

can  borrow  money,  but  you  have  to  pay 

Q.  Did  you  ask  the  Inter'borough  people  if  they  had  tried]  to 
make  better  terms?  A.  I  thinlc  that  was  mentioned  a  good  many 
times. 

Q.  "What  did  they  say  ?  A.  They  threw  up  their  hands.  They 
couldn't  get  any  better  terms;  they  had  done  the  very  best  they 
oould.    That  was  what  they  said. 

Q.  You  see  from  the  testimony,  some  of  which  has  been  repeated 
in  your  presence,  these  banlcs  were  doing  'an  important  sendee. 
They  were  not  conteinting  themselves  with  the  profit  that  would 
coma  at  the  end  of  the  transaction,  but  were  charging  for  it  in 
advance.     A.  They  always  do  that,  Mr.  Moss. 

Senator  Lawson. —  Did  the  city  contemplate  that  the  Interbor- 
ough would  pay  out  such- sums  as  $50,000  to  the  bankers  and  that 
would  eventually  be  charged  up  to  lie  amount  of  money  to  be  put 
in  this  general  construction  ? 

A.  No,  the  city  has  nothing  to  do  with  the  relations  between 
the  companies  and  the  bankers  and  these  moneys  paid  out.  ISTever 
has.  They  are  not  charged  up  to  construction;  they  are  part  of 
t)he  general  expense.  They  will  never  be  charged  to  construction. 
They  never  would  have  been  anyway. 

Senator  Lawson. — There  were  some  sums  charged  to  construc- 
tion like  this  bonus  to  Mr.  Shouts. 
A.  I  have  nothing  to  say  on  that. 

Senator  Lawson. — The  chief  engineer  allowed  it. 
A.  You  are  dead  wrong  about  it. 

Senator  Thomp-son. —  He  swears  to  it,  absolutely. 

Mr.  Q'uackenbush. —  I  say  that  is  not  in  there.  I  will  establish 
it  in  the  court  when,  we  get  there. 

Senator  Lawson. —  What  I  want  to  find  out  is  this.  If  the  city 
officials  took  cognizance  of  all   these  little   items,   I   don't   call 
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$150,000  a  little  item  or  $500,000,  but  i£  the  city  authorities  took 
oogTiizance  of  all  these  prospective  items  that  might  be  dhargeable 
eventually  in  some  way  up  to  construction,  it  would  be  paid  by 
the  city  after  the  company's  —  railroad  company's  —  fund's  were 
exhausted  in  the  building  of  these  railroads  as  planned. 
A.  What  items  do  you  refer  to? 

Senator  Thompson. —  Fifty  thousand  dollars  to  the  general 
coimsel,  for  instance. 

A.  Surely  there  is  a  clause  in  the  contract  which  provides 
that  there  shall  be  certain  allowances  made  under  the  head  of 
"  prior  determinations "  to  recoup  the;  companies  for  moneys 
spent  prior  to  the  signing  of  the  contracts,  but  which  expenses 
were  for  purposes  having  a  direct  relation  to  the  making  of  the 
contracts.  Let  me  tell  you  something  else.  The  contract  also 
provides  that  the  city  shall  have  the  same  right  and  up  to  date, 
as  far  as  prior  determinations  are  concerned,  the  Interborough 
has  been  allowed  seven  thousand  dollars  prior  determinations  on 
the  subway  and  the  city  one  million  two  hundred  thousand  dol- 
lars. In  the  Brooklyn  Rapid  Ti'ansit  case  it  has  been  allowed 
two  hundred  twenty-five  thousand  dollars  and  the  city  two  mil- 
ion  two  hundred  thousand  dollars.  Don't  you  see  that  the  prin- 
ciple is  a  principle  imbedded  in  the  contract  and  the  only  thing 
to  provide  against  is  this,  that  in  these  prior  determinations  no 
allowances  shall  be  made  of  important  changes.     That  is  all. 

Senator  Thompson. —  Yes,  but  the  prior  determinations,  Mr. 
Comptroller,  all  that  go  to  the  railroad  are  paid  first,  the  city 
gets  the  last. 

A.  We  talked  that  over  yesterday. 

Senator  Thompson. —  Do  you  kno"w  if  'the  $50,000  was  not 
paid  prior  to  the  execution  of  the  contracts  ?  It  was  not  incurred 
by  any  agreement.  He  was  drawing  thirty  thoujsand  dollars  a 
year;  he  was  paid  a  determination  after  the  execution  of  the 
contracts.  Is  there  something  in  the  contract  that  provides  for 
that  ? 

A.  There  is  nothing  in  the  contract  hut  what  provides  for  an 
allowance  made  under  "  prior  determinations."  As  I  say,  whether 
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the  $50,000  allowance  was  earned  or  paid  before  the  contracts 
•were  made,  I  read  some  statements  to  the  eiffect  that  it  was  not; 
it  was  paid  afterwards. 

Senator  Thompson. —  There  is  no  question  about  that.  Be- 
cause, the  Interborough  didn't  become  obligated  to  pay  it  until 
after  the  contract  was  signed.  The  man  had  been  drawing  thirty 
thousand  a  year  and  they  put  over  what  they  call  a  bonus  of 
$50,OiOO. 

Senator  Lawson. —  In  this  million  or  two  million  that  will  be 
credited  to  the  city,  are  there  any  such  items  in  those  amounts 
as  there  are  in  the  amounts  that  came  under  "  prior  determi- 
nations ?  " 

Senator  Thompson. —  They  obligated  themselves  t<j  i>ay  it  after 
the  contract  was  signed. 

Witness. —  They  are  legal  expenses,  but  no  bonuses  because  the 
city  never  gives  a  bonus.  The  city  or  the  State  subjects  its  offi- 
cials to  an  investigating  committee  after  they  perform  their 
services. 

Mr.  Schuster. —  Are  you  familiar  with  the  present  method  of 
financing  the  Brooklyn  Rapid  Transit^ 

A.  You  mean  the  general  outline  ?  I  was  present  at  a  number 
of  conferenees  when  different  features  were  discussed. 

Mr.  Schuster. —  Were  contracts  between  the  Xew  York 
Municipal  and  the  B.  E.  T.  and  between  the  B.  R.  T.  and  the 
bankers,  submitted  to  you,  as  one  of  the  conferees,  in  1012  '( 

A.  The  latter  part  of  1912,  I  think  there  were.  That  is,  not 
in  detail. 

Mr.  Schuster. —  Was  it  the  understanding  on  the  part  of  your- 
self and  your  conferees  that  the  Brooklyn  Rapid  Transit  was  to 
augment  its  debt  discount  allowance  of  3  per  cent  on  the  sale 
of  this  money  by  excess  interest  charges  or  prepared  interest 
charges '? 

,  A.  It  -^vas  understood  that  the  Brooklyn  Rapid  Transit  was  to 
have  an  allowance  made  to  it  because  of  the  fact  that  it  ha<l 
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borrowed,  or -made  arrangements  to  borrow  on  its  money  about 
October  1,  1912,  and  as  it  wouldn't  bave  any  possible  use  for 
that  money  for  a  long  time,  througb  tb©  failure  of  tbe  city  to 
accept  tbe  contracts  and  ratify  tbem,  that  some  allowance  should 
be  made  to  it.  When  I  get  to  a  subject  of  this  kind  I  prefer  to 
liave  all  tlie  facts  before  me.  "What  I  say  is  from  general  recol- 
lection-. It  would  amount  to  two  million  dollars.  And  that  later 
on,  during  the  life  of  the  contract,  there  is  to  be  some  of  it,  about 
a  million  two  hundred  thousand,  returned  by  the  N"ew  York 
Municipal  Railway  Company. 

]\Ir.  Schuster. —  It  is  your  recollection  that  these  amounts  were 
discussed. 

A.  Of  course  1  presume  the  amounts  were  discussed  but  that 
particular  point  about  tbe  Brooklyn  Rapid  Transit  Company 
having  borrowed  its  money,  I  can  say  it  Avas  most  exhaustively 
discussed,  but  I  don't  say  I  v\-a.s  present  every  time  it  was 
discussed. 

Mr.  Schuster. —  As  early  as  July,  1912  '>. 

A.  Xo,  not  until  very  late  in  the  year  of  1912,  and  I  think  as 
late  as  December,  1912.  That  is,  with  me.  I  didn't  attend 
every  conference  on  this  subject.  Mr.  McAneny's  testimony  will 
be  Uiore  valuable  than  mine. 

Mr.    Schuster. —  You  probably   don't  remember   the  financial 
arrangement  that  was  made  to  tbe  B.  R.  T.  prior  to  July  1,  1912  ? 
A.  It  was  quite  early. 

]\rr.  Scbuster. —  Xow,  wherein  does  the  city  become  responsi- 
ble for  that. 

A.  I  don't  know  that  I  am  called  upon  to  justify  that.  For 
instance,  on  June  28th  the  city  said  to  the  B.  R.  T.  by  its  ac- 
ceptance of  the  city's  own  offer,  ''  we  are  going  to  make  a  contract 
with  you."  Now,  whether  it  would  take  one  or  two  or  three  or 
^ix  mouths  to  draw  a  contract  wns  unt  cnnsiderod  but  the  contract 
was  not  drawn  at  that  time  and  it  was  not  prepared.  I  don't  say 
that  thei'o  is  any  laxity  on  the  part  of  the  city  if  the  roll  was 
unduly  delayed  in  getting  to  work;  it  seems  to  me  it  had  rather 
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an  equitable  claim.  If  it  made  an  arrangement  to  borrow  its 
money  in  good  faitli  on  a  definite  action  of  the  city,  and  there  is 
no  question  that  the  action  of  the  city  was  such  a  definite  and 
legal  action. 

ISTo  well  managed  coi-jjoration  would  think  of  deferring  the 
arrangements  for  procuring  its  money  until  it  had  the  signed 
contracts  in  its  hand. 

Mr.  Schuster. —  Wasn't  that  one  of  the  things  that  it  assumed? 

A.  Yes,  I  think  it  was.  Let  me  say  to  you  I  think  it  was  one 
of  the  risks  that  they  had  assumed,  but  let  me  tell  you  this  that 
was  one  of  the  questions  which  became,  in  the  latter  part  of  1912 
and  early  part  of  1913,  a  matter  of  adjustment  between  the  city 
and  the  B.  E.  T.  Now,  what  was  there  to  adjust.  The  city  on 
July  21,  1911,  had  practically  said  to  the  B.  E.  T.,  "  we  are 
going  to  give  you  the  lines  that  you  could  operate  with  your  own 
system,  which  the  Interborough  has  refused  to  take,  or  which  it 
can't  take  because  we  won't  accept  its  offer  of  July  19,  1911," 
and  it  had  told  the  road  that.  Xow,  it  seems  to  me  there  was  a 
sort  of  obligation  established  between  the  city  and  the  company. 
When  we  opened  negotiations,  we  took  away  those  lines  from 
the  B.  E.  T.  Now,  I  don't  know  to  what  extent  the  B.  E.  T. 
was  in  position  to  assert  its  right,  legally,  because  I  can't  pass 
on  that  question  —  I  am  not  a  lawyer  —  but  it  AVas  in  a  position 
to  say,  "  we  are  going  to  insist  upon  our  rights  for  we  have  bor- 
rowed money  to  carry  out  an  arrangement  you  placed  before  us." 
Because  it  was  in  such  a  position  to  assert  that  right,  the  ques- 
tion was  adjusted!  in  that  way,  was  not,  understand  me,  Mr. 
Schuster,  as  I  remember  it,  it  was  not  a  clear  case  of  "  this  is 
what  the  road  ought  to  get  or  must  get  or  has  to  get;  this  is  what 
the  city  ought  to  get."  I  would  yevj  much  prefer  that  you  have 
Mr.  McAneny  explain  that. 

Senator  Lawson. — ■  The  B.  E.  T.  borrowed  forty  million  dol- 
lars, sold  the  bonds  at  that  amount.  They  were  all  ready  to  do 
business ;  suppose  that  something  had  fallen  down  and  no  contract 
had  ever  been  made.  If  it  had  all  been  made  with  the  Inter- 
borough —  would  it  in  your  opinion  have  been  the  proper  thing 
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for  the  city  to  allow  this  amount  to  the  company  to  permit  it  to 
borrow  this  money  in  anticipation  of  the  contract? 

A.  Senator,  this  hypothetical  question  you  are  asking  me  — 
the  B.  E.  T.  couldn't  have  been  put  in  that  position  because  every- 
thing was  given  to  the  Interborongh,  because  the  dual  subway 
system  constituted  arrangements  with  both  companies.  But  if, 
through  certain  eventualities,  no  contract  had  ever  been  made, 
then  you,  as  a  lawyer,  arc  in  a  better  jjosition  to  express  an  opin- 
ion whether  the  B:  R.  T.  would  have  a  ground  for  action  against 
the  city. 

■Mr.  Schuster. —  You  don't  intend  us  to  understand  that  the 
B.  E.  T.  was  under  contractual  relations  at  that  time? 

A.  No. 

Senator  Thompson. —  It  couldn't  have  been  until  Judge  MeCall 
signed  that  proposition. 

Senator  Lawson. —  This  was  evidently  a  compromise  between 
the  railroad  and  the  city. 

A.  I  v^ill  not  express  any  opinion.  You  see  I  am  very  careful 
not  to  interfere  with  your  preserves. 

Mr.  Schuster. —  Do  you  understand  there   was  an  allowance 
arranged  for ''.     Why  was  that  not  placed  expressly  in  the  contract  ? 
A.  It  is  in  the  contract,  I  guess. 

Mr.  Schuster. —  I  find  nothing  there  of  that  nature. 
A.  Mr.   Yeomans  finds  it  without  any  difficulty.     He  doesn't 
have  to  get  a  magnifying  glass. 

]\Ir.  .Schuster. — ■  He  justifies  it  under  the  term  of  interest. 
There  is  a  vast  diii'erence  between  the  terms  "  interest  "  and 
"  allowance."    That  you  can  recognize  very  easily. 

Senator  Thompson. —  Does  the  city  take  Mr.  Yeomans'  idea 
what  is  in  the  contract  'I 

A.  3i'[r.  Yeomans'  o])inion,  as  tiie  counsel  for  one  of  the  parties 
to  the  contract,  is  important.  I  didn't  intimate  that  they  were 
governed  or  controlled  or  even  influenced  by  Mr.  Yeomans'  opin- 
ion ;  I  merely  stated  that  it  was  important. 
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Senator  Thompson. —  You  should  be  influenced  by  the  opinion 
of  your  corporation  counsel. 

Mr.  Schuster. — Your  recollection  is  very  clear  that  this  matter 
was  brought  before  the  conferees  late  in  1912  ? 
A.  Yes. 

By  Mr.  Schuster : 

Q.  Did  you  know  that  as  a  matter  of  fact  as  early  as  1912, 
July,  191:2,  the  B.  R.  T.  had  sold  its  5  per  cent  notes  on  the 
so-called  6  per  cent  basis  ?  A.  I  will  not  say  that  was  not  men- 
tioned in  the  conferences,  but  I  won't  say  it  was.    I  don't  recall  It. 

Q.  Are  you  aware  that  that  process  of  selling  a  5  per  cent 
paper  on  a  6  per  cent  basis  amounted  to  that  approximate  two 
million,  and  do  you  know  that  was  discounted  out  of  the  paper 
before  it  was  turned  over  to  the  B.  R.  T.  ?  A.  I  have  seen  a 
statement  which  purports 

Q.  Did  you  know  at  the  time  ?     A.  I  can't  say. 

Q.  Did  any  of  the  conferees  sitting  with  you  know  it  at  the 
time?     A.  I  can't  say. 

I  don't  see  any  merit  in  making  the  man  a  member  of  the  board 
of  directors  because  if  he  is  a  member  of  that  board  of  directors, 
his  whole  heart  and  soul  should  be  given  to  the  protection  and 
interests  of  that  company.  There  will  come  times  when,  in  a 
perfectly  legitimate  way,  the  interests  of  that  company  will  clash 
with  the  interests  of  the  city 

Mr.  Moss. —  But,  Mr.  Prendergast,  when  new  interests  go  into 
a  company,  they  secure  a  f>lace  on  the  board. 
A.  That  is  a  different  thing. 

By  Mr.  Moss : 

Q.  Is  it  in  principle?     A.  Yes. 

Q.  Isn't  this  a  copartnership  between  the  city  of  ISTew  York  and 
these  companies?     A.  Yes. 

Q.  Is  not  it  easier  to  prevent  an  uneconomical  expenditure  than 
to  chase  it  after  it  is  spent?  A.  I  can  conceive  a  very  vigorous 
mayor  in.  the  future,  sitting  upon  a  board  of  directors  of  one  of 
these  companies.     What  does  he  do  ?     He's  got  one  vote.     He'll 
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be  out-voted  if  the  others  don't  agree  with  him;  his  word  will  be 
nothing  at  all. 

Q.  He  will  know  what  is  going  on.  A.  But  that  is  what  the 
Pnblic  Service  Commission  is  for. 

Q.  It  is  provided  in  the  contract  and  very  amply  provided, 
that  it  shall  have  ample  power  in  connection  with  operating 
expenses,  and  I  think  in  connection  with  every  other  question 

Senator  Lawson. —  The  comptroller  has  the  right  idea.  The 
•Public  Service  'Commission  is  there  to  represent  the  people,  but 
it  has  not  represented  the  people. 

'Mr.  Moss. —  He  knows  a  lot  of  things  that  never  appear  on 
the  minutes. 

Senator  Lawson. —  Does  he  ? 

Mr.  Moss.—  He  ought  to. 

Witness. —  Does  he  ?  Well  now,  as  a  matter  of  practical  experi- 
ence, he  knows  less  than  men  outside. 

Senator  Thompson. —  Here  is  a  proposition  now  tliat  if  you 
are  on  the  board  of  directors  of  the  Interborough  Company,  I 
think  you  could  light  your  city  streets  for  nothing.  You've  got 
excess  power  enough  in  your  plant  in  which  you  are  interested, 
to  bring  in  an  income  of  two  million  dollars  a  year.  You  could 
distribute  that  and  sell  it  and,  perhaps,  if  you  acted  in  a  busi- 
ness way,  you  might  light  your  streets  with  it  very  cheaply. 

Witness. — Don't  need  to  be  on  the  board  to  find  that  out. 

Senator  Thompson. —  Don't  you  do  more  in  representation  of  a 
board  of  directors  to  bring  that  about  than  to  examine  what  they 
have  done  afterwards  ?  I  don't  believe  in  the  principle  of  having 
the  city  represented  on  these  boards.  I  want  to  say  to  you,  the 
city,  under  a  very  large  number  of  charters,  given  to  private 
charitable  institutions,  is  represented  on  the  boards  of  directors 
and  trustees,  and  a  great  many  others  by  public  officials,  but  they 
never  attend  their  meetings,  because  they  never  have  time.  I 
think  there  ought  to  be  a  provision  by  which  some  one  is  desig- 
nated by  the  mayor  or  comptroller  to  sit  at  those  meetings;  I  don't 
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think  tlie  mayor  or  the  coniptrollcr  could  do  it  porsoually.  But 
that  is  simply  my  opinion. 

Let  me  ask  you  this :  Do  you  know  of  any  provision  in  the 
contract  or  anything  accompanying  the  contract,  providing  a 
depository  for  the  sinking  fund  l  The  amortization  funds  pro- 
viding for  its  safe-keeping  or  its  safe-guard  ?  z 

A.   There  is  a  special  clause  concerning  the  depreciation  fund. 

Senator  Thompson. —  I  am  not  speaking  of  the  depreciation 
fund.  There  is  a  1  per  cent  fund  that  is  to  be  accumulated  during 
forty-one  years  and  that  has  a  prospect  of  building  up  forty-nine 
million  dollars.  Is  there  any  contract  by  vi^hich  it  is  to  be 
safe-guarded? 

A.  No  special  depository. 

Senator  Thompson. —  For  all  I  can  find  in  the  contract,  the 
Interborough  Company  on  the  one  hand  and  the  Brooklyn  Kapid 
Transit  on  the  other  were  not  required  to  hold  these  funds  but 
there  has  nobody  been  willing  to  hold  them  and  they  will'  be 
deposited  in  the  funds  of  the  Interborough  until  necessarily 
Sieparated  and  it  will  be  used  for  running  expenses  or  put  out  at 
interest  or  invested. 

A.  That  might  be  done. 

Q.  What  else  could  be  done?  A.  I  can't  conceive  of  it  being 
done  in  this  day  and  generation. 

Q.  What  would  you  do  if  it  were  done?  A.  If  it  were  done 
of  course  there  would  be  a  loss  there.    But  I  can't  conceive  of  it. 

Mr.  Moss. —  There  would  be  ^a  very  natsy  thing,  for  the  city 
holds  only  a  second  mortgage.  It  would  be  a  pretty  nasty  thing 
as  a  second  mortgage. 

A.  When  I  used  the  term  "  second  mortgage  "  it  was  only  as  a 
term.  The  city  will  recover  those  subways  under  the  terms  of 
contract  and  if  the  Interborough  defaults  upon  every  bond 
issued  it  will  not  forfeit  the  right  to  those  subways. 

Mr.  Moss. —  You  are  not  only  the  only  one  that  has  used  that 
term,  second  mortgage. 

A.  By  the  way,  I  covered  that  question  thoroughly  in  my 
reply  to  the  objections  of  some  of  my  good  friends  on  the  subway 
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contracts  about  a  montli  or  so  before  they  were  approved.    There 
is  nothing  to  that  at  all. 

Mr.  Moss. —  Do  jou  think,  whether  we  call  it  second  mortgage 
or  anything  else,  do  you  think  it  would  be  a  good  thing  for  the 
city  of  New  York  to  have  the  bondholders  foreclose  that  first 
mortgage  or  the  bond's  ? 

A.  Well,  if  you  wanted  to  get  a  hold  of  the  road,  it  might  be. 

By  Mr.  Moss : 

Q.  There  you  are.  You  begin  at  once  to  knock  the  values.  A. 
Knock  the  values  ?  Of  the  road ?  lOf  the  pillars  in  the  subway? 
Of  the  trackage? 

Q.  If  the  Interborough  defaults  there  are  provisions  for  going 
in  and  taking  possession  of  the  contract.  We  are  not  talking 
about  the  legal  effect  of  the  contract.  I  was  talking  about  the 
moral  effect  and  the  business  effect.    It  can't  make  any  difference. 

I  can't  get  it  into  my  head  that  the  city  would  have  any  ad- 
vantage to  have  the  first  mortgage  go  by  default.  A.  It  is  really 
to  be  regretted  that  I  used  that  term  "  second  mortgage"  yester- 
day. It  will  now  become  a  part  of  the  nomenclature  of  the 
Committee. 

Q.  Not  at  all.  We  pass  things  just  because  they  come  from  a 
gentleman  who  knows  how  to  talk.  But  what  I  want  to  see  is 
whether  the  gentleman  on  the  job,  drawing  that  contract,  lawyers 
of  the  Public  Service  Commission  and'  the  various  departments 
of  the  city  government,  your  department,  the  various  bureaus  in 
your    department,    through    which    this    contract    must    have 

passed A.  What  bureaus?     It  didn't  pass  through   any 

bureaus  in  my  department. 

Q.  Through  you,  alone?     A.  Almost  alone. 

Q.  Did  anyoU'C  think  of  putting  a  provision  in  the  contract 
providing  for  the  depositing  of  that  1  per  cent  for  its  safe- 
guarding in  any  way  at  all?    A.  I  don't  recall  the  matter  at  all. 

Mr.  Quackenbush. —  It  goes  to  the  trustee  of  the  mortgage 
which  secures  the  bonds.  I  don't  believe  the'  Guaranty  Trust 
Company  left  it  out  of  the  agreement.  The  amortizing  was  ap- 
proved by  the  Public  Service  Commission. 
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Senator  Thonipsou. —  The  citv  left  it  to  you  and  tlie  Guaranty 
Trust  Company  to  fix  it  and  you  fixed  it. 

Mr.  Moss. —  I  am.  asking  the  city  people  what  has  been  done 
and  they  are  guessing. 

A.  They  don't  guessi  at  all.  Mr.  Mo,ss,  if  they  started  out  to 
do  that,  they  might  make  themselves  responsible  for  the  bonds 
before  they  got  through. 

Senator  Thompson. —  Your  work  there  was  largely  to  keep 
down  the  demands  of  the  railroads 

A.  And  to  determine  upon  the  general  principles  of  the 
contract. 

Mr.  Moss. —  Practically  three-eights  of  that  1  per  cent  is 
needed  to  apply  on  the  bond  interest. 

Senator  Thompson. —  You  made  up  your  mind  to  make  a  dual 
contract  with  these  two  railroads  and  the  city  officials  spent  all 
their  time  keeping  down  the  denvands  of  the  railroad  so  far  as 
possible. 

Mr.  Moss. —  I  want  to  challenge  the  proposition  that  this  1 
per  cent  may  be  provided  for  and  if  it  is  provided  for  by  a 
seiparate  deposit,  in  the  mortgage,  then  it  can't  be  used  for  the 
payment  of  interest  on  the  bonds. 

A.  Don't  let's  misunderstand  each  other.  The  sinking  fund's 
allowance  to  the  Interborough  is  to  be  taken  care  of  by  the 
Interborough  under  the  terms,  I  assume,  of  its  trust  agreement 
with  the  mortgage  holder  and  that  is  all  there  is  about  it,  and 
its  duty  to  itself  and  to  its  bondholders,  to  see  that  it  is  done.' 
It  is  not  a  part  of  the  city's  work.  I  say  to  you  without  reserve, 
and  I  am'  willing  to  make  the  statement  and  back  it  with  mj 
offilcial  position  as  comptroller  of  New  York,  that  there  is  no 
necessity  for  inserting  any  such  provision. 

Mr.  Moss. —  When,  at  the  end  of  the  period  of  forty-nine  yeai^, 
it  determines  that  there  are  several  millions  of  dollars  in  the 
hands  of  the  Interborough  Company  not  needed  for  interest  and 
not  needed  for  amortization,  should  there  have  been  a  provision 
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by  which  that  surplus  should  be  paid  towards  the  posJsible  de- 
ficiency in  the  city's  pref erentials  ? 
A.  No. 

By  Mr.  Moss : 

Q.  They  just  get  that.  A.  Why  ,shou]dn't  they?  It  is  part 
of  the  contract. 

Q.  I  am  talking  about  the  making  of  the  contract.  I  think 
you  are  indulging  in  your  thinkings ;  I  think  that  if  there  is 
eight  or  ten  or  fifteen  millions  of  dollars  left  over  in  that  1  per 
cent  fund,  it  should'  then  be  applied  to  the  city  preferential.  A. 
The  only  thing  to  be  regretted  is  that  the  city  didn't  have  your 
advice  in  the  making  of  the  contract. 

Q.  I  might  have  made  mistakes ;  I  might  have  been  careless, 
the  same  as  other  folks.  A.  If  you  only  knew  with  what  absolute 
confidence  the  men  who  are  responsible  for  this  agreement  have 
in  its  integrity,  in  its  working  out,  well,  you  wouldn't  talk  like 
this. 

Senator  Thompson. —  There  is  no  question  but  what  all  the 
men  interested  in  this  contract  admire  each  other  because  they 
have  all  said  sO'  as  they  came  before  this  Committee. 

A.  Why  shouldn't  they  ? 

Mr.  Moss. —  They  didn't  at  all  times;  sometimes  they  fought. 
A.  Well,  their  admiration  is  the  product  of  their  competition. 
That  is  all  right. 

Senator  Thompson. —  I  put  in  the  record  here  —  call  your 
attention  — ■  to  this  Gaynor  testimony.  The  auditor,  sworn  before 
the  Committee  on  the  1.5th  of  February,  says  that  ''  We  have 
filed  with  the  Commission  the  details  of  our  construction  and 
equipment  costs  to  December  31,  1916. 

Q.  Everything  charged  up  to  December  31,  1915,  has  been 
passed  upon  by  the  Public  Service  'Commission  ?  A.  It  has  been 
reported  by  us  to  them,  and  we  have  filed  the  information  with 
the  Commission. 

Q.  They  have  not  disapproved  it?     A.  Not  so  far  as  we  know. 

Q.  And  as  far  as  you  assume  it  has  been  approved  by  the 
Commission  ?    A.,  They  have  not  raised  any  objection  to  it,  apart 
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from  the  objections  raised  at  the  time  of  the  prior  determination. 
They  have  not  raised  any  objection  to  any  of  our  items  except  in 
infinitesimal  small  amounts. 

Q.  As,  for  instance,  this  $125,000  item  of  Mr.  Shonts,  that 
has  been  passed  by  the  Public  Service  Commission?  A.  That 
is  part  of  their  prior  determination.  It  has  not  been  passed  upon 
as  a  specific  item,  but  the  Public  Service  Commission  allowed  in 
the  i>rior  determination,  $3'2'7,041  of  which  this  is  a  part." 

By  the  Witness: 

A.  And  as  this  question  has  been  raised  I  want  to  say  I  have 
examined  the  papers  used  by  the  Public  Service  Commission  and 
I  find  there  is  nothing  in  them  to  indicate  that  there  was  any 
part  of  the  figures  submitted  by  the  Tnterborough  showing  that 
there  was  any  bonus  included  at  all. 

Senator  Thompson. —  Did  you  find  an  item  of  $12i5,000  ^ 
A.  ISTo. 

Senator  Thompson. —  You  didn't  ? 
A.  ^o. 

Senator  Thompson. —  I  don't  think  you  saw  the  right  papers. 

A.  I  saw  the  papers  upon  which  the  Public  Service  'Commis- 
sion acted  and  they  set  up  that  there  were  expenses  for  executive 
offices,  amounting  to  one  million  five  hundred  thirty-two  thou- 
sand dollars,  upon  which  they  asked  an  allowance  and  they  were 
allowed  about  $l'50,0i0i  in  all.     Ts  that  right? 

Senator  Thompson. —  They  were  allowed  an  item  of  $260, 000. 
A.  Twenty-five  thousand   dollars   went  to   the  elevated  prior 
determination. 

Senator  Thompson. —  If  you  went  through  it,  I'd  like  to  find 
out  what  you  find  it  to  be.  There  is  an  item  in  there  of  $S'50,000. 
The  question  is,  whether  it  is  a  bonus  or  not. 

Senator  Lawson. —  I  don't  think  the  comptroller  has  examined 
or  has  been  given  all  the  papers  that  the  Committee  had  before  it 
because  I  saw  those  items  in  there  myself  and  I  examined  the 
testimonv  of  Commissioner  Turner  on  the  subway  question. 
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Mr.  Quackenbusli. —  I  say  that  the  decision  will  be  just  as  I 
have  announced  it. 

Mr.  Moss. —  Don't  let's  make  it  necessary  for  these  lawyers  to 
safeguard  themselves  on  our  record. 

Senator  Thompson. —  We  don't  have  to  try  that  out. 

Mr.  Moss. —  You  have  been  asking  as  to  possible  reasons  why 
this  letter  of  the  mayor  of  July  19,  1911,  was  written.  I  find  in 
the  mayor's  files  an  interesting  correspondence  between  him  and 
his  old  friend,  Charles  P.  Avery,  and  this  bas  been  preserved;  I 
find  ten  days  before  this  letter  of  July  9,  1911,  by  C.  Augustus 
Haviland  to  the  mayor. 

"  T  hope  you  have  read  the  article  in  the  World  to-day  on 
'  High  Finance  in  City  Subways.'  It  charges  that  in  the 
B.  P.  T.  deal  there  is  thirty-three  million  dollars  of  '  honest 
graft.' 

Must  the  Gaynor  administration  go  down  in  disgrace 
equal  to  that  of  Tweed's  time  because  of  this  McAneny  sur- 
render, reported  as  approved  by  all  members  of  the  Board 
of  Estimate  ? 

Very  truly  yours, 

C.  AI^GUSTUS  HAYILAN'D." 

The  only  part  of  this  letter  that  interests  me  is  its  close  coiv 
nection  to  the  date  of  the  "  damnable  rascality  "  letter  and  the 
fact  that  there  wasi  a  continuing  correspondence  preceding  the 
'■'  damnable  "  letter  and  succeeding  it. 

The  mayor's  letter  is  'February  2i9th.  There  is  some  other  cor- 
respondence which  is  not  particularly  important,  but  we  come  to 
this  letter  of  February  (29  th  in  which  the  mayor  writes  to  Mr. 
Haviland  and  says: 

"  Dear  Mr.  Haviland  : 

^.^ou  ought  to  be  ashamed  to  write  such  a  letter.  The  pro- 
posed agreement  does  not  '  guarantee '  to  the  company  8.70 
per  cent  profit.  The  proposed  agreement  does  not '  guarantee ' 
anything  whatever  in  any  shape  or  form.     More  than  this, 
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the  company  is  not  allowed  to  even  retain  8.76  per  cent  out 
of  earnings.  There  is  no  such  thing  as  a  contract  or 
proposition. 

You  are  evidently  willing  to  read  some  black-leg  news- 
paper and  take  its  word  for  a  falsehood.  You  ought  to  be 
ashamed  of  yourself. 

The  only  agreement  about  8. 76  per  cent  is  that  the  city 
shall  get  8.76  per  cent  on  its  money  before  the  division  of 
profits  is  reached.  The  agreement  is  that  the  company  shall 
retain  out  of  earnings  the  5  per  cent  interest  which  it  has 
to  pay  on  its  bonds  by  which  it  raises  the  capital  and  1  per 
cent  additional  for  a  sinking  fund,  the  total  being  6  per  cent. 

The  company  does  not  get  a  single  cent  beyond  this  unless 
there  is  a  net  profit  over  everything  and  that  net  profit  ib 
divided  equally  between  the  company  and  the  city. 

On  the  other  hand,  the  ag-reement  is  that  the  city  is  to  be 
paid  out  of  earnings  the  interest  on  its  bonds  plus  1  per  cent 
for  a  sinking  fund  plus  enough  more  to  make  up  in  all  8.76 
per  cent  on  its  capital. 

I  hate  to  have  to  write  this  to  you,  because  it  taxes  me  to 
believe  that  you  do  not  know  it  already.  I  am  sorry  to  see 
you  so  willing  to  believe  something  mean.  If  you  wish  it 
I  will  send  you  a  copy  of  the  agreement  just  as  it  is  and  let 
you  read  it  yourself. 

Yours  very  truly, 

WM.  J.  GAYNOE, 

Mayor. 

C.  Augustus  liaviland,  Esq.,  982  Fultou  street,  Brooklyn, 
X.  Y. 

P.  S. —  I  have  put  all  this  in  my  statement  of  yesterday, 
but  of  course  you  won't  read  it." 
Then  comes  one   of   March  4,   1912,  W.   J.    Gaynor   to  Mr. 
Haviland : 

''  My  Dear  Mr.  Haviland : 

Your  letter  is  at  band.  You  must  now  certainly  know 
that  your  statement  in  your  letter  to  me  was  not  the  facts. 


28-i       Investigation  of  Public  Seevice  Commissions 

Why  do  you  not  frankly  admit  your  error?  I  say  to  you 
again  that  the  statement  that  tliey  are  to  have  8. 76  per  cent 
on  the  money  which  they  are  to  put  in  is  absolutely  false 
and  you  know  it. 

You  mention  the  Brooklyn  Kapid-  Transit  Company. 
There  is  no  agreement  made  with  the  Brooklyn  Kapid  Tran- 
sit Company  so  far." 

Then  on  March  5,  1'912,  an  answer  of  Mr.  Haviland: 

■'  My  Dear  Mayor: 

I  have  your  favor  of  Alarcli  4  and  I  beg  to  assure  you  I 
don't  like  to  he  charged  with  being  untruthful  any  inore  than 
do  the  hundreds  of  others  who  have  differed  with  you. 

Will  you  pleas©  explain  wherein  the  8.Y6  per  cent  propo- 
sition differs  from  the  9  per  cent  proposition  which  yO'U  desig- 
nated '  damnable  rascality'  except  as  to  .24  of  1  per  cent? 
I  fail  to  see  a  difference  between  a  jireferential  return  of  8.76 
per  cent  and  an  out  and  out  gift. 

It  is  partnership  with  a  corporation  and  it  seems  to  be 
robbery  of  taxpayers  to  aid  a  -corporation. 
Your.'s  very  truly, 

(\  AUGUSTUS  HAVILAND." 

Then  comes  the  mayor's  rejoinde)',  March  15,  1912: 

"  Dear  Mr.  Haviland : 

Whati  I  complain  of  is  that  you  don't  seem  to  knoAV  a 
single  thing  about  the  subway  situation.  \Nh.Sit  is  it  you  ob- 
ject to  ?  You  know  that  I  have  studied  this  matter  for  a  long 
time  and  my  belief  is  tliat  your  views  and  mine  are  identical. 
It  is  very  easy  to  simply  find  fault  in  a  general  way,  but 
exactly  what  isi  it  t/hat  you  want  done  or  not  done  ?  You 
seem  to  h-ave  a  notion  that  we  are  going  to  give  something 
away  to  the  Tnterborough.  You  don't  get  that  by  reading 
Heai-st's  lying  newspapers  ?    Nothing  is  'to  be  given  away. 

Very  truly  }'0urs, 

W.  J.  GAYNOE, 

Mayor." 
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T'lieii  coinoiS  J\Ir.  Ilaviknd's  rejoiiuler,  wliieli  will  be  fulloweJ 
by  tlie  major's.  ansM-er  : 

"MardilY,  1911. 
My  Dear  Friend : 

Because  of  our  long  friendship  I  have  refrained  from  say- 
ing muclij  even  though  you  have  so  flippantly  charged  '  igno- 
rance '  and,  untruthfulness,  but  since  you  have  a  second  time 
urged  me  to  speak  out  I  will  now  say  frankly  what  I  have 
been  unwilling  to  say  heretofore  and  I  assure  you  my  opinions 
are  not  formed,  as  you  say,  from  reading  '  Hearst's  lying 
newspaijers.'  You  seem  to  think  that  the  only  newspaper  dis- 
■agreeing  with  you  on  the  subject  of  the  subway  matters  are 
the  Hearst  newspapers. 

It  is  unfortunate  that  somebody  cannot  disiabuse  your  mind 
of  this.  If  you  did  not  furnish  the  ammunition,  the  news- 
papersi  could  not  set  off  so  many  bombs. 

You  say  your  belief  is  that  your  views  and  mine  are  iden- 
tical. It  is  true,  dear  mayor,  they  were  identical  a  year  or 
so  ago,  but  if  the  newspapers  of  our  city  are  truthful,  and  I 
believe  they  are,  then  our  views  are  not  now  identical,  but 
I  wish  they  were  -and  hope  they  may  yet  be  identical,  if  not 
now. 

I  have  found  fault  not  in  a  '  general  way  '  but  because  you 
held  up  subways  with  everything  planned  and  put  under  way, 
after  conferences  between  you  and  Commissioner  Willoox 
and  after  the  expenditure  of  more  than  a  million  dollars  in 
perfecting  plans  and  securing  bids,  was  ready  for  the  letting 
of  the  contract. 

You  no  doubt  thought  good  would  come  out  of  it  but  now 
probably  see  the  error.  I  have  found  fault,  as  I  believe  the 
masses  of  this  community  have  found  fault  and  are  now  find- 
ing fault  because  you  and  I  and  thousands  of  others  had 
pictured  the  oppressiion  dealt  out  to  a  community  by  and 
through  a  monopoly ;  you  turn  from  an  opportunity  to  hold 
the  trunk  lines  of  the  subway  for  oompetition  to  an  earnest 
effort  to  create-  one  of  the  most  damnable  monopolies  ever 
suggested  or  planned  for  a  great  municipality,  to  encourage 
a  corporation  now  boasting  of  an  18  per  cent  profit  in  seek- 
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ing  a  49  year  franchise  over  the  whole  city  in  sjiite  of  all 
legislation. 

If  it  pays  to  do  away  wiflh  long  term  franchises,  to  en- 
courage a  company  seeking  a  perpetual  franchise  for  four- 
track  elevated  railroads,  which  is  a  practical  confiscation  of 
property  along  the  tlioroughfares  it  seeks  to  convert  to  its 
own  uses ;  to  delay  for  many  months  and  possibly  years  what 
was  within  our  gTaisp  and  what  you  had  insisted  our  city  was 
abundantly  able  to  undertake  and  pay  for,  not  '  all  at  once ' 
but  as  the  years  roll  around.  This  I  have  found  fault  with 
and  complained  of  and  regret  that  I  must  make  it  plain  to  you 
now. 

It  seems  to  me  nonsensical  to  suppose  that  existing  lines 
will  not  seek  to  extend  t'heir  own  lines  as  soon  as  they  dis- 
cover that  they  cannot  gobble  up  the  new  proposed  subway 
which  should  be  independent  of  all  existing  corporations,  .as 
was  certainly  contemplated  by  its  projectors. 

If  the  people  had  been  told  in  1909  that  it  was  to  be  sur- 
rendered to  tlie  Interborough  or  the  Brooklyn  Rapid  Transit, 
I  fancy  your  honor  would  have  been  a  private  citizen  to^ay. 

During  the  campaig-n  of  1909  I  paid  particular  attention 
to  your  utterances  and  I  read  nearly  everything  pulblished 
over  your  own  signature  and  I  have  been  compelled  to  take 
the  same  view  as  is  taken  by  nearly  all  your  true  friends  and 
by  nearly  every  newspaper  of  our  city  as  to  what  you  prom- 
ised tihe  people  of  Brooklyn  in  1909  and  I  oonfessp  I  can't 
understand  how  you  reconcile  those  views  with  your  attitude 
at  the  present  time. 

You  now  turn  from  the  subway  originally  planned  by  the 
old  rapid  transit  commission,  if  I  mistake  not,  but  brought 
to  a  seeming  head  wi'th  your  approval  and  the  approval  of 
Commissioner  Willeox,  after  you  entered  upon  the  mayorality 
and  you  demand  a  hold-up  until  the  very  men  you  have  so 
frequently  condemned  asi  enemies  of  good  government  can  be 
conferred  with  and  you  thus  surprise  all  the  friends  who  have 
been  true  to  you,  demoralize  a  community  and  set  all  the 
suburban  real  estate  speculators  to  the  devising  of  schemes  to 
enrich  themselves  through  new  plans  for  subways  not  pre- 
viously under  consideration. 
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You  must  siiiy  '  uutrutliful,'  or  you  may  attribute  to  '  igiio- 
rauce  '  as  much  ais  you  like,  but  these  are  f  aots  heralded  by 
all  newspapers  other  than  such  as  represent  coi-poraite  inter- 
ests and  known  and  read  of  all  men  in  this  community. 

What  is  the  use  of  a  people  turning  to  new  schemes  for 
su'bways  when  those  to  which  we  have  all  given  our  support 
and  encouragement  in  the  past  must  be  abandoned,  to  dicker 
with  men  we  have  denounced  as  unworthy  of  respect  and  as 
men  who  could  without  comj)unction,  sap  the  life  blood  of  a 
people  to  enrich  themselves  ? 

Of  what  use  is  it  to  turn  backward  to  such  as  these  ?  Your 
honor  has  not  yet  explained  other  than  that  a  single  fare 
might  benefi't  a  few  people  even  though  it  be  oxev  roads  almost 
parallel. 

Now  I  hope  your  honor  will  see  from  this  that  I  am  one 
of  those  who  believe  in  keeping  promises  and  not  running  off 
to  encourage  schemes. 

Your  honor  well  knows  as  well  as  I  know  that  we  gave 
tihe  people  to  understand,  or  that  we  gave  an  impression  that 
we  were  sincere  in  our  advocacies  of  a  certain  plan  of  subway. 
We  are  bound  .as  honorable  citizens  to  adhere  to  'those  im- 
pressions thus  conveyed  to  a  community  without  harping  or 
quibbling-  as  to  the  form  of  pledges.  The  impression  was 
conveyed,  as  you  and  I  laiow,  votes  were  secured  through 
those  impressions  thus  conveyed  and  as  honorable  men  you 
and  I  are  bound  to  stand  for  them  whether  they  be  considered 
real  pledges  or  not. 

Xow,  what  do  we  'See  in  the  community  as  a  result  of 
dickering?  A  corporation  witih  millions  of  dollars  in  its 
makeup  (as  has  been  disclosed  by  your  honor  year  after  year) 
spending  thousands  of  dollars  through  the  press  to  create 
public  opinion  in  its  favor,  coming  to  the  plant  with  a  desire 
to  add  another  hundred  million  dollars  to  its  debt  ?  Possibly 
to  deal  out  a  great  part  of  this  to  a  favored  few ;  now  offering 
to  divide  its  profits  with  the  city  and  if  dividends  on  w.ater 
of  the  city  will  aid  in  confiscating  the  property  of  the  people 
in  pei-petuity  along  public  highways  aud  aid  it  in  its  vast 
scheme  to  grasp  additional  franchii^es  and  this  soenis  to  be  the 
municipal  o'wnership  idea. 
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Yet  possibly  jour  honor  is  not  in  favor  of  this  Brooklyn 
Rapid'  Transit  proposition. 

Thus  month  after  month  has  been  wasted  and  years  are 
likely  to  be  wasted  if  you  adhere  to  your  present  attitude, 
the  turning  aside  from  the  original  path,  which,  turning 
aside  it  seems  to  me  is  so  unfair  to  your  fellow  men  who 
trusted  you  implicitly. 

I  can't  go  into  a  discussion  of  new  schemes  while  we  are 
morally  bound  by  pledge,  or  if  you  prefer  it,  impression 
conveyed  to  the  common  people  during  a  political  canvass 
and  confirmed  by  subsequent  action  on  the  part  of  our 
officials  pledges  or  impressions  now  turned  aside  to  deal 
with  men  who  had  denounced  as  traffickers  in  the  life  blood 
of  a  people. 

I  am  for  standing  by  pledges,  not  for  dealing  with  men 
who  have  proved  faithless.  I  am  for  real  municipal 
ownership,  paying  as  we  go,  not  slikmimg  municipal  ownesr- 
ship,  dealing  in  futures,  and  I  hope  you  now  understand 
my  position  as  to  subways. 

We  can  save  the  city  for  its  people  by  a  fair,  manly 
course.  We  can  turn  it  over  to  jobbers  if  we  are  unfaithful 
to  the  trust  reposed*  in  us.  I  am  in  part  responsible  to  the 
people  for  pledges  made  and  I  feel  deeply  the  seeming 
turning  of  our  officials  from  the  straight  paths  to  devious 
ways  leading  to  confusion  and  what  seems  collusion  on  the 
part  of  the  public  officials,  with  forces  we  have  stigmatized 
as  unworthy  of  confidence  and  support. 

Thus  I  answer  your  request,  while  I  remain 
Very  truly  yours, 

0.  AUGUSTUS  HAVILANiD. 

P.  S. —  I  have  written  thus  plainly,  not  because  I  have 
been  charged  with  ignorance  and  untruthfulness  but  because 
you  asked  me  to  make  a  plain  statement." 

The  mayor's  short  response  is  dated  March  21,  1911: 

"  Your  long  letter  has  been  read  by  me  and  I  can  only  say 
that  I  regret  to  be  confirmed  by  it  that  you  know  almost 
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nothing  about  the  snbw'ay  situation  or  the  law  of  it  or  the 
financing  of  it. 

I  regret  also  that  jou  should'  say  that  I  have  broken  a 
promise;  except  that  I  value  as  an  old  friend  I  should  resent 
such  a  false  statement  in  a  suitable  manner. 

I  have  made  'no  promise  whatever  to  anybody  on  this 
earth  in  public  or  privately  with  regard  to  what  subway 
routes  I  should  favor,  and  you  know  it. 

ITnlesis  you  are  willing  to  be  misled  by  forgers  and 
falsifiers. 

Very  truly  yours, 

W.  J.  GAYNOE, 

Mayor." 

I  have  also  found  in  the  mayor's  files  several  letters  indicating 
his  closeness  to  the  Jnterborough  Company.  For  instance,  there 
is  a  letter  of  April  26,  1910,  addressed  by  Mr.  Shonts,  president, 
to  Mr.  G.aynor,  mayor.     This  letter  goes  on  to  say : 

'•  My  dear  Mr.  Mayor: 

I  enclose  you  herewith  copies  of  two  bills  that  were  intro- 
duced by  Mr.  Becker  on  April  18th  and  referred  to  the  com- 
mittee on  railroads;  first,  an  act  to  ameaid  the  rapid  transit 
law  relative  to  acquiring  easem'ents  for  the  construction  of 
rapid  transit  lines';  second,  an  act  to  amend  the  railroad 
law  so  lasi  to  provide  for  the  transfer  of  the  property  when 
the  existence  of  a  railroad  corporation  ceases. 

The  first  of  these  acts  is  designed  to  enable  the  elevated 
railroads  in  the  city  to  proceed  'expeditiously  with  the  con- 
struction of  third  tracks.  It  the  public  authorities  should 
determine  that  it  was  .advisable  that  the  capacity  of  the 
elevated  lines  should  be  increased. 

Then  followioig  an  argument  upon  that  subject,  '  The 
second  act  referred  to  is  designed  to  pave  the  way  for  the 
operation  of  the  Steinway  tunnel.'  " 

Then  following  a  discussion  of  the  second  bill.     The  answer 

of  Mayor  Gaynor  to  Mr.  Shonts:  is  attached  to  it,  dated  April 

28,  191'0,  and  says:     "  I  thank  you  for  your  favor  of  April  26th 
6—10 
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and  shall  take  the  matter  you  mention  into  consideration  at 
once." 

Another  letter  of  Mr.  Shonts  to  Mayor  Gaynor  is  dated  June 
28,  1910',  and  proceeds  as  follows:  "Permit  me  to  call  your 
attention  to  bill  introduced  in  the  Assembly  on  June  2Tth,  1910, 
by  Mr.  Hinman,  to  amend  the  tax  law,  section  five,  so  that  it  will 
provide  that  every  corporation  owning  or  operating  any  elevated 
railroad  or  surface  railroad  or  other  railroad  not  operated  by 
steam  shall  pay  to  the  State  for  the  privilege  of  exercising  its 
corporate  franchise  or  carrying  on  its  business  in  such  corporate 
or  organized  capacity,  within  this  State,  an  annual  tax  which 
shall  be  1  per  cent  upon  its  gross  earnings  from  all  sources  within 
this  State  and  3  per  cent  upon  the  amount  of  dividends  declared 
or  paid  in  excess  of  four  per  cent  upon  the  actual  amount  of 
paid-up  capital  employed  by  such  corporation." 

After  a  discussion  of  the  bill,  Mr.  Sbonts  writes :  "  It  seems 
to  me  that  such  legislation  is  not  in  accord  with  the  present 
public  opinion  of  New'  York  City  and  that  it  may  retard  sub- 
way construction.  If  you  agree  it  may  be  well  to  communicate 
immediately  with  the  senators  and  assemblymen  from'  New  Torlc 
City  so  that  such  legislation  may  not  be  passed  in  the  hurry 
of  a  special  session  without  consideration  of  the  wishes  of  the 
people  of  the  city." 

I  now  put  in  evidence  the  article  in  Pearson's  Magazine  for 
May,  1909,  written  by  Mayor  Gaynor,  entitled  "  The  Looting 
of  'New  York  "  which  has  been  referred  to  frequently  in  the 
hearing. 

'"lOn  the  long  and  narrow  island  of  Manhattan,  and  extend- 
ing northward  into  the  territory  of  the  Bronx,  are  the  most 
valuable  street  railroad  routes  in  the  whole  world,  for  obvious 
reasons.  You  only  need  to  look  at  the  map  and  consider  th© 
population  to  see  it.  The  railroads  over  them,  yield  by  far  the 
largest  revenues  of  any  street  railroads  in  the  world.  And  yet 
for  now  more  than  two  years  they  have  been  in  bankruptcy,  and 
operated  by  a  United  States  court  through  receivers  appointed 
by  it  for  that  purpose.  And  why?  Simply  because  the  fixed 
charges  of  interest  on  the  bonds  and  guaranteed  dividends  on 
the  stocks  issued  by  the  companies  owning  and  operating  them 
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finally  grew  tO'  be  so  great  that  tlie  enormous  revenues,  ever 
increasing  with  the  increase  of  population,  were  no  longer  suf- 
ficient to  pay  theaii.  They  were  ample  to  pay  interest  and'  just 
and  generous  dividends,  several  times  over,  on  all  capital  in- 
vested by  these  corporations,  inclu'ding  generous  proiits  and 
bonuses  to  the  promoters  and  builders.  But  bonds  and  stocks 
over  and  above  capital  invested,  were  piled  up*  by  exploiters, 
issue  upon  issue,  and  layer  upon  layer,  year  after  year,  by  this 
device  and  by  that,  by  turning  this  legal  corner  and  that,  until 
their  total  became  so  vast  that  the  interest  and  guaranteed  divi- 
dends on  them  could  no  loager  be  paid'  by  the  revenues.  The 
lesult  was  bankruptcy,  the  shrinkage  in  market  price  of  these 
stocks,  'and  a  cruel  loss  to  thousands  of  honest  investors  who  had 
supposed  it  entirely  safe,  under  the  sanction  of  the  civil  and 
criminal  laws  and  their  enforcement,  at  all  events,  to  invest  their 
money  in  the  stocks  of  public  properties  so  valuable  and  safe 
if  properly  administered.  An  issue  of  $&2,000,0'00i  of  stock  by 
the  Metropolitan  Street  Railway  Company,  which  had  been 
eagerly  purchased  at  advancing  prices,  on  the  basis  of  an  alleged 
guaranteed  dividend  of  7  per  cent  per  annum  foT  999  years  by 
another  railroad  company  to  which  the  said  Metropolitan  Com- 
pany was  leased  for  that  everlasting  period,  made  the  most  of 
on  the  stock  market,  fell  from  over  $250  to  $16  a  share  and  is 
now  quoted  at  about  $25  a  share.  An  impending  mortgage  fore- 
closure m.ay  depreciate  it  stilli  more,  or  wipe  it  out  altogether. 
The  company  that  made  the  guaranty  scarcely  owned  a  steel  rail 
or  a  stock  of  wood  in  the  world,  and  was  practically  without 
assets  or  resources.  The  public  jumped  like  a  trout  for  a  stock 
advertised  to  have  a  dividend  of  7  per  cent  per  annum  guaranteed 
on  it  for  999  years,  without  pausing  to  see  who  the  guarantor 
was  and  what  the  guaranty  was  worth.  The  stocks  of  other's  of 
these  companies,  bought  also  at  advancing  prices  above  par, 
fell  grievously.  When  .a  survey  of  the  ruins'  was  had  after  the 
crash,  it  was  found  that  the  '  financiers  '  whose  operation's  caused 
it  were  not  owners  of  any  considerable  amount  of  these  stocks. 
They  and  their  like  have  a  maximum,  you  know,  that  a  fool  is  born 
every  minute  to  buy  such  stocks,  while  they  issue  and  sell  them 
and  pocket  the  proceeds.  The  ignorance  of  the  public  is  said 
to  be  one  of  the  safest  things  to  trade  on. 
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And  yet.  the  '  financiers  '  and  exploiters  wlio  did  this  thing  are 
not  to  be  blamed  too  much  for  it.  Some  of  them  are  men  of  good 
heart  —  tip-top  fellows  who  pray  in  church,  give  in  charity,  and 
with  whom  you  could  live  and  get  along  first  rate.  They  are 
'  the  soul  of  honor '  as  some  do  say.  They  are  to  be  judged,  to 
some  extent,  by  the  general  moral  tone  of  the  community  in  which 
they  live  and  scheme.  The  community  and  its  low,  base,  vulgar 
and  corrupt  government  are  primarily  to  blame.  'No  voice  of 
public  authority  in  the  city  — of  mayor  or  lesser  officials  —  was 
raised  against  what  they  were  doing.  Instead,  those  in  chief 
rulership  over  the  city,  and  the  bosses  whose  mere  despicable, 
harlot-like  tools  and  puppets  they  were,  were  in  it  up  to  the  arm- 
pits, and  several  of  them  are  now  living  the  lives  of  millionaires  — 
very  vulgar  little  pitiful  millionaires  —  some  of  them  abroad 
and  some  of  them  here,  as  the  result.  And  now  that  is  all  over, 
there  are  many  people  among  us  to  whom  no  misgivings  of  their 
own  honesty  and  respectability  have  ever  occurred,  who  look  upon 
it  rather  with  a  lenient  shrug  of  the  shoulder  than  as  degrading  to 
an  educated  and  intelligent  community. 

And  the  end  was  the  natural  outcome  of  the  beginning,  and 
of  the  stupid  policy  adhered  to  in  respect  of  our  street  railroad 
routes  so  long,  if,  indeed,  there  can  be  said  to  have  been  any 
policy  at  all  concerning  them.  They  were  bestowed  as  gifts  in 
perpetuity  by  government  to  corporations,  one  after  another, 
instead  of  being  leased  for  reasonable  terms  of  years,  with  or 
without  rent,  but  always  with  a  regulation  as  to  fares,  based  on 
revenues,  and  on  conditions  for  future  leases  or  renewals,  or  the 
future  resumption  of  them  by  the  city,  which  would  insure  the 
safety  of  all  capital  actually  invested  by  the  lessee  companies; 
the  same  as  the  city  did  with  the  ferry  routes  from  the  beginning, 
and  as  is  the  method  in  Europe  generally,  and  in  parts  of  this 
country,  with  street  railroads.  All  of  the  surface  street  railroads 
in  Boston,  for  instance,  are  built  and  operated  under  permits, 
or  franchises  (if  we  must  distract  ourselves  with  the  big  name 
which  is  in  vogue),  revocable  at  will  by  the  public  authorities 
who  granted  them.  There  is  no  permit  (or  franchise)  in  per- 
petuity to  be  bonded  and  stocked  year  after  year,  over  and  above 
actual  investment,  as  it  grows  more  valuable  with  the  growth  of 
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population.  And  yet  people  who  are  rated  as  sensible  declare  that 
capital  would  not  be  invested  under  such  conditions.  They  say 
that  a  perpetual  right  or  franchise  is  necessary  to  get  the  neces- 
sary capital.  It  serves,  rather,  to  deter  capital  in  the  long  run. 
What  investors  need  to  be  assured  of  is  that  bonds  and  stock?  will 
be  issued  to  the  amount  of  the  money  invested,  and  no  more,  and 
then  capital  will  come  forth  for  such  enterprises  many  fold.  But 
when  there  is  a  perpetual  franchise  to  serve  as  the  basis  of  bond 
and  stock  issues,  over  and  above  capital  invested,  there  is  a  per- 
petual temptation  to  issue  them  by  hook  or  by  crook,  and  tlie 
honest  investor  is  made  the  victim  of  the  over  issue  of  such 
'  securities.'  And  what  the  community  should  always  be  assured 
of  is  that  as  the  earnings  of  such  companies  grow  so  large  that 
the  dividends  are  higher  than  should  be  paid  according  to  fair 
dealing  and  good  conscience,  new  bonds  and  stocks  should  not 
be  clapped  on  so  as  to  make  the  dividend  rate  lower  but  that 
instead  the  rate  of  fare  should  be  lowered  to  produce  that  result. 
The  same  people  are  now  declaring  that  private  capital  would 
not  build  underground  roads  in  the  city  of  New  York;  but  once 
it  should  become  definitely  known  that  the  city  would  no  longer 
build  them,  for  private  capitalists  to  immediately  take  them,  and 
run  and  exploit  them,  as  was  the  case  with  our  great  subway,  the 
contrary  would  soon  be  made  manifest.  Why  should  private 
capitalists  build  them  so  long  as  the  city  will  do  so  and  run 
them  over  to  the  private  capitalists  for  terms  of  years  so  long 
as  to  be  practically  forever,  and  on  terms  of  rent  short  of  a  gift  ? 
What  will  our  Manhattan  subway  be  good  for  at  the  end  of  the 
seventy-five  years  for  which  it  has  been  almost  given  away,  after 
being  built  by  the  city  wholly  by  the  city's  money  at  a  cost  of 
$4'4,00«,655.91  and  $4,13'&,a82.62  in  addition,  paid  for  real  estate 
easements,  terminals  and  the  like  ?  It  will  be  obsolete.  Napoleon 
Bonaparte  had  been  dead  about  seventy-five  years  the  day  it  was 
opened ;  and  see  the  changes  wrought  during  that  period  of  time. 
Such  a  period  means  forever  even  to  all  but  a  few  of  the  babes 
born  at  its  beginning;  and  yet  we  have  many  apparently  intelli- 
gent people  who  say  so  lightly,  '  Yes,  but  the  city  will  have  the 
subway  back  in  seventy-five  years.'  You  would  think  they  had 
seventy-five  years,  and  as  if  the  subway  is  to  be  relatively  and 
actually  just  what  it  is  now  at  the  end  of  that  period. 
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If  the  city  is  to  build  the  subways,  it  should  awn  them  abso- 
lutely the  day  they  are  completed  and  opened,  without  any  one 
having  any  strings  on  them  whatever,  and  then  be  free  to  lease 
them  out  at  public  competition  for  the  highest  rent  obtainable 
for  a  reasonable  term  of  years,  with  conditions  for  the  full  pro- 
tection at  the  reletting  of  the  capital  invested  by  the  lessee.  If 
this  is  not  to  be  done,  then  turn  the  whole  matter  over  to  private 
capital  and  enterprise.  For  the  city  —  for  the  tax  payers  and 
rent  payers  of  the  city  —  to  build  them  under  carefully  devised 
statutes  and  schemes  and  contracts  in  advance,  by  which  they 
are  practically  given  away,  is  a  pitiful  business.  Formerly  we 
gave  away  the  right  or  franchise  for  our  city  railroads,  leaving 
the  donees  of  the  gift  to  build  at  their  own  expense.  The  present 
system  in  respect  of  subiways  is  for  the  city  to  first  build  them 
and  then  give  them  away.  For  my  part  I  think  it  would  be  for 
the  best  interests  of  the  community  for  the  city  to  build  them  all, 
on  a  uniform  and  comprehensive  plan.  It  would  only  need  the 
expenditure  of  from  $5,000, 000  to  $8,000,000  a  year  to  do  it  "at 
the  present  time  —  that  is  about  all  that  could  be  spent  in  a  year 
with  due  diligence  — ^  and  in  eight  or  ten  years  the  work  would  be 
fairly  complete.  There  should  be  a  regular  fund  for  the  depart- 
ment of  subways  for  the  underground  streets  or  roads,  the  same 
as  there  is  for  all  the,  other  departments  of  the  city  government. 
Instead  of  being  a  burden,  such  subways  would  be  a  financial  gain 
to  the  city.  To  say  nothing  of  the  rent  from  them,  every  subway 
built  would  forthwith  more  than  pay  for  itself  in  the  enhance- 
ment of  growth,  of  industry,  and  therefore  of  values  which  it 
would  cause.  The  way  the  matter  has  been  neglected  —  worse 
yet,  the  matter  has  been  frowned  on  —  by  those  in  rulership,  over 
the  city  has  justly  excited  public  discontent,  which  is  a  kinder 
word  than  distrust,  and  enables  us  to  attribute  such  strange  offi- 
cial attitude  (with  justice,  no  doubt)  to  error  of  judgment  instead 
of  a  greater  devotion  to  exploiters  of  city  franchises  and  privileges 
than  to  the  community  and  the  commonweal. 

Some  good  people  there  are  also  who  are  under  the  erroneous 
notion  that  these  street  railroad  companies  are  in  bankruptcy, 
not  because  of  over-capitalization  in  bonds  and  stocks,  but  because 
the  fare  they  are  limited  to  by  law  is  too  small,  and  who  keep  say- 
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ing  so.  It  is  incredible  that  there  should  be  any  considerable  num- 
ber of  such  a  false  belief,  but  there  is.  One  who  knows  his  knee 
from  his  elbow  should  know  better.  They  accept  without  ques- 
tion the  statement  to  that  effect  in  behalf  of  the  financial  ex- 
ploiters and  wreckers  of  our  street  railroad  corporations  which 
is  slyly  put  forth  from  time  to  time  here  and  there  where  it  is 
not  likely  to  meet  contradiction.  But  the  fact  is  that  our  street 
railroad  far©  of  five  cents  is  the  highest  in  the  world.  Every 
one  has  to  pay  it  however  short  or  long  his  ride.  Being  the  fare 
for  everyone,  it  is  therefore  the  average  fare.  When  you  think 
of  this  fact  you  at  once  perceive  how  high  it  is.  The  European 
method  is  to  charge  a  graduated  fare  according  to  the  distance 
the  passengers  go;  a  small  amount  to  one  going  a  mile  or  less, 
and  a  gradually  increasing  amount  to  those  who  go  farther ;  and 
when  the  average  is  struck,  on  the  basis  of  the  number  of  pas- 
sengers carried,  it  is  found  to  be  much  smaller  than  our  uniform 
fare  of  five  cents.  We  are  constantly  told  that  a  fivO'-cent  fare  is 
too  small  for  long  distances,  as  in  the  borough  of  Brooklyn  to 
Coney  Island,  for  instance,  a  distance  of  nine  miles  from  the  Man- 
hattan end  of  Brooklyn  bridge,  and  growing  shorter  according  to 
where  the  passenger  gets  on ;  but  only  by  persons  who  seem  never 
to  think  of  the  large  number  of  people  who  are  hourly  paying 
five  cents  to  ride  a  few  blocks,  or  short  distances,  and  who  make 
up  the  great  bulk  of  those  who  fill  the  cars  all  day  and  part  of 
the  night  between  what  are  called  the  rush  hours  of  morning  and 
evening.  The  fat  goes  with  the  lean,  and  together  they  make  a 
result  which  is  anything  but  lean.  The  short  ride  pays  for  the 
long.  Our  five-cent  token  has  come,  by  its  great  convenience,  to 
be  the  equation  of  transactions  for  which  it  is  too  large  in  amount, 
and  for  which  four  cents  would  be  a  more  true  economic  measure. 
If  our  principal  token  were  four  cents  instead  of  five,  it  can 
scarcely  be  doubted  that  it  would  have  become  the  uniform  street 
railroad  fare  the  same  as  the  five-cent  token  did,  both  from  con- 
venience and  as  a  just  economic  equivalent  or  medium. 

But  as  an  article  like  this  must  be  of  little  or  no  value  without 
being  specific,  the  facts  and  figures  of  over-bonding  and  over- 
stocking, of  exploitation  and  spoliation  of  these  routes  and  fran- 
chises, for  the  vast  enrichment  of  a  few  at  the  expense  of  many 
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honest  people,  and  to  the  great  detriment  of  the  public  service,  by 
which  the  wrecking  and  bankruptcy  were  accomplished,  should 
be  now  stated.     Error  lurks  in  generalities. 

The  Metropolitan  Street  E.ail"way  Company,  which  became  the 
nucleus  or  center  of  the  financial  operations  which  were  to  follow, 
was  formed  in  1893  by  the  consolidation  of  three  existing  com- 
panies, namely,  the  Broadway  Street  Railway  Company  with  a 
paper  capital  of  $l,OOiO,0.00 ;  the  Houston-AYest  Street  and 
Pavonia  Ferry  Pailroad  Company,  with  a  paper  capital  of 
$2y5'0'0,00i0' ;  and  the  South  Ferry  Railroad  Company,  with  a  paper 
capital  of  $150,000.  Though  the  total  of  the  stock  of  the  con- 
solidating companies  was,  as  you  see,  only  $3,650,000  the  new 
company  was  organized  with  a  paper  capital  of  $8,200,000:  In 
1894  the  Metropolitan  CrosstoAvn  Railway  Company,  with  a 
paper  capital  of  $300,000,  and  the  Lexington  Avenue  and  Pavonia 
Ferry  Railroad  Company,  with  a  paper  capital  of  $5i,0OO,0OO, 
were  consolidated  with  this  Metropolitan  Street  Railway  Com- 
pany, with  an  increased  capital  of  $13,500,000.  In  1895  still 
another  company,  the  Chambers  Street  and  Ninth  Avenue  Rail- 
road Company,  with  a  paper  capital  of  $3,000,000,  was  consoli- 
dated with  the  said  Metropolitan  Street  Railway  Coinpany  with 
a  paper  capital  of  $16,5OO,0OO'  for  the  new  company. 

This  is  the  genesis  of  the  Metropolitan  Street  Railway  Com- 
pany as  it  still  exists.  Bait  in  189'6  it  increased  its  paper  capital 
from  the  said  $16,500,000  to  $30,000,000  at  a  stroke,  in  1898  to 
$45,000,000  and  in  1900'  to  $5'2,0O0',O0O-.  Meanwhile,  and  in- 
cluding 1897,  its  bond  obligation's  '^welled  from  a  total  of 
$8,500,000  (which  was  the  total  bonded  indebtedness  of  the  com- 
panies which  were  consolidated  in  its  formation)  to  a  grand 
total  of  $44,008,788.  This  aggregate  of  $96,0Oi8,788  of  bonds 
and  stock  was  more  than  enough  to  stagger  under,  but  in  reach- 
ing it  we  have  scarcely  more  than  arrived  at  the  threshold  of  the 
financial  operations  with  the  railroads  of  the  boroughs  of  Man- 
hattan and  the  Bronx  which  the  purpose  is  to  detail  and  lay  bare. 

The  Metropolitan  Street  Railway  Company  acquired'  twelve 
other  street  surface  railroads  by  long  leases,  generally  for  a  term 
of  9'99  years,  and  m.ade  either  directly  to  it  or  to  some  of  the 
companies   which   were   consolidated   with   it,    as   hereinbefore 


Report  of  Joint  Legislative  Committee  297 

■stated,  and  prior  to  such  consolidation.  By  the  terms  of  the 
leases  the  ^letropolitan  Street  Railway  Company,  the  lessee,  was 
obliged  to  pay  all  of  the  interest  on  the  bonded  debt  of  each 
leased  company,  .and  a  stated  annual  dividend  on  its  paper 
capital,  as  rent.  The  high  rate  of  some  of  these  divideuds,  and 
also  the  amiotints  of  paper  capital  and  the  mileage  should  be 
note'd.  When  som.e  of  these  roads  w.ere  built  bonds  and  stocks 
were  not  so  recklessly  issued  as  later.  These  leases,  with  the 
rentals  they  obligate  the  lessee,  the  Metropolitan  Street  Railway 
Company,  to  pay  in  interest  on  bonds  and  dividends  on  stocks, 
■and  the  track  mileage  of  each  company,  are  as  follows :  By  the 
Ninth  Avenue  Railroad  Company  in  1892,  15.90i  miles  of  track, 
8  per  cent  per  annum  on  its  paper  capital  of  $800,000  and 
$2,5iOOi  per  .annum  in  addition ;  by  the  Sixth  Avenue  Railroad 
Company  in  1892^  11  miles  of  track,  7  per  cent  per  annum  on 
its  paper  capital  of  $2,0€'0,0'00'  .and  $5,000  per  annum  in  ad- 
dition; by  the  Christopher  and  Tenth  Street  Railroad  Company 
in  1904,  4.11  miles  of  track,  8  per  cent  per  annum!  on  its  paper 
capital  of  $600,000'  and  the  interest  on  its  bonded  debt  of 
$2,50i0,000i;  by  the  Eighth  Avenue  Railroad'  Company  in  1892, 
19.34  miles  of  track,  17  per  cent  per  annum  on  its  paper  capital 
of  $1,000,000  and  $5,000  per  annum  in  addition,  and  the  interest 
on  its  bonded  debt  of  $750,000;  by  the  Second  Avenue  Railway 
Company  in  1898,  30. 40^  miles  of  track,  9  per  cent. per  annum 
on  its  paper  capital  of  $1,862,000  and  the  interest  on  its  bonded 
debt  of  $7,000, OOOi;  by  the  Broadway  and  Seventh:  Avenue  Rail- 
road Company  in  1890,  19.33  miles  of  track,  10  per  cent  per 
annum  on  its  paper  capital  of  $2,100,000'  and  the  interest  on  its 
bonded  debt  of  $9,650,000;  by  the  Central  Park  and  Worth  and 
East  River  Railroad  Company  in  1892,  20.86  miles  of  track,  9 
per  cent  per  annum  on  its  piaper  capital  of  $l,'80O,0O0  and  the 
interest  on  its  bonded  debt  of  $l,20O,0'0O';  Forty-second  Street 
and  Grand  Street  Ferry  Railroad  Company  in  1893,  8.80  miles  of 
track,  18  per  cent  per  annum  on  its  paper  capital  of  $748,000 
■and  the  interest  on  its  bonded  debt  of  $236,000/;  by  the  Twenty- 
third  Street  Railway  Company  in  1893,  4.'54  miles  of  track, 
18  per  cent  per  annum  on  its  paper  capital  of  $60'0,000^  and  the 
interest  on  its  bonded  debt  of  $2.50,000;  by  the  Third  Avenue 
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Railroad  Company  in  1900,  33.93  miles  of  track,  Y  per  cent  per 
annum  on  its  paper  capital  of  $16,000,000  and  the  interest  on 
itsi  bonded  debt  of  $42,560,0'0'0,;  by  the  New  York  and  Harlem 
Eailroad  Company  in  1896,  19.52  miles  of  track,  $402,500  rental 
on  its  paper  capital  of  $10,00'0,000i;  by  the  Bleecker  Street  and 
Fulton  Ferry  Eailroad  Company  in  1893,  8.79  miles  of  track, 
$13,500  rental  on  its  paper  capital  of  $900,00'0  and  the  interest 
on  its  bonded  debt  of  $700,000. 

The  Metropolitan  Street  Railway  Company  also  acquired  and 
owned  the  stock  of  the  following  street  surface  railroad  com- 
panies: The  Twenty-eighth  and  Twenty-ninth  Streets  C'rosatown 
Railroad  Company,  paper  capital  $1,500,000;;  bonds,  $1,500,000'; 
the  Fort  George  and  Eleventh  Avenue  Railroad'  Company,  paper 
capital  $3,000,000;  Thirty-fourth  Street  Crosstown  Railway 
Company,  paper  capital  $1,000,000;  bonds  $1,000,000;  the 
Fulton  Street  Railroad  Company,  paper  capital  $500,000.;  bonds 
$500,000.  Their  respective  mileage  of  tracks  is  6.72,  1.6,  .96, 
1.015. 

The  excessivenessi  of  the  issues  of  stocks  and  bonds  on  most 
of  these  leased  and  purchased  roads  becotm;es  apparent  to  any 
person  of  fair  intelligence  when  contrasted  with  the  mileage 
of  tracks.  For  example,  the  Third  Avenue  Railroad  Company, 
with  84  miles  of  tracks  has  a  stock  issue  of  $16,000,000,  and  a 
bonded  indebtedness  of  $42,560,000,  i.  e.,  more  than  $1,700,000 
a  mile !  Elven  elevated  railroads  are  built  for  $25Oy00O'  a  mile. 
The  receivers  of  the  United  States  Court  gave  up  the  heavy  load 
of  carrying  this  company  by  abandoning  the  lease.  Thereupon 
it  bad  toi  bei  placed  in:  th6  hands  of  a  receiver  by  the  State 
Supreme  Court,  it  being  unable  toi  pay  its  fixed  obligations.  It 
is  also  noticeable  that  in  the  case  of  roads  on  which  bonds  and 
stocks  had  not  been  over  issued  to  an  amount  that  was  thought 
large  enough)  in  this  process  of  "  financing '  that  lack  was  made 
up  by  a  corresponding  increasei  in  the  rate  of  dividends  which 
the  leases  bound  the  lessee  company  to  pay  for  the  term.  Five 
of  the  leases  require  the  payment  of  dividends  of  frolm  10  to  18 
per  cent.  And  then  came  forth  the  claim  that  these  contracts  of 
lease  were  inviolable  under  the  constitutional  provision  that  no 
act  shall  be  pa'ssed  impairing  the  obligation  of  contracts,  and  that 
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for  the  legislatiA'.e  ever  to  lower  fares,  or  in  any  way  interfere, 
so  as  to  prevent  the  payment  of  such  unconscionable  dividends 
forever  (nay,  nay,  only  for  terms  of  99  years)  would  be  an 
impairment  of  the  contracts  and  void.  It  would  also  be  '  con- 
fiscation'  these  learned  'constitutional  lawyers'  said.  Some  of 
the  teeth  have  been  drawn  out  of  that  big  threat  by  the  recent 
decision  of  the  United  States  Supreme  Court  in  the  eighty-cent 
gas  case,  and  in  due  time  it  will  be  without  any  teeth,  at  all.  We 
do  not  need  the  courts  toi  protect  us  from  the  confiscation  of  our 
property  by  the  Legislatures  in  this  country.  Our  Legislatures 
are  quite  as  unlikely  as  the  courts  to  confiscate  property.  It  is  su 
libel  on  them  and  on  the  people  of  this  country  to  say  the  con-- 
trary.  There  is  not  the  least  danger  of  the  confiscation  of  private 
property  by  the  Legislature  anywhere  in  the  English  speaking 
world,  if  anywhere  else.  For  the  people  at  large  to  be  compelled 
to  pay  forever  a  dividend  of  froim  10'  to  18  per  cent  on  even  the 
honest  stock  of  a  street  railroad  on  the  island  of  Manhattan,  or 
elsewhere,  not  to  mention  stock  from  two  to  ten  times  the  amount 
actually  paid  in  for  stock,  is  just  as  much  confiscation  of  their 
property  as  would  be  too'  low  a  rate  fixed  by  the  Legislature,  con- 
fiscation of  the  company^s  property. 

Loaded  down  in  this  way  with  its  own  stock  and  bonds  and  the 
stocks  and  bonds  of  the  companies  so  leased  and  purchased  by  it, 
the  Metropolitan  Street  Railway  Company  now  leased  itself  in 
19012  for  a  term  of  9'99i  years  to  the  IST'ew  York  City  Eailway 
Company ;  a  little  company  on  the  outskirts  of  the  city  with  a 
hugei  paper  capital  of  $2O,0i0iO,00i0!,  but  only  one  and  one-half 
miles  of  track.  This  company  agreed  by  the  lease  to  pay  all  of 
the  obligations  of  interest  on  the  bonds  and  dividends  on  the 
stock  of  the  companies  which  its  lessor,  the  Metropolitan  Street 
Railway  Company,  had  obligated  itself  to  pay,  in  the  way  we 
have  already  seen,  i.  e.,  by  the  leases  to  it,  and  also  to  pay  the 
interest  on  the  $44,008, Y8i8  of  bonds  and  an  annual  dividend  of 
7  per  cent  on  the  $52,00'0',Gi0iO  of  paper  capital  of  the  Metropoli- 
tan iStreet  Railway  Company  which  have  already  been  mentioned. 
It  was  this  guaranty  of  a  7  per  cent  annual  dividend  on  the  said 
Metropolitan  Street  Railway  Company  stock  for  999  years  that 
made  it  an  attractive  purchase  to  those  who  did  not  look  into  the 
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fiiiiuuqal  res])onsibility  of  the  g-narautor.  It  sufficed  to  them  that 
thei  stock  was.  guaranteed.  In  five  years  the  New  York  City 
Railway  Company  was  in  the  liands  of  receivers,  as  was  stated  at 
the  outset.  Meanwhile  it  was  the  operating  company  of  all  of 
the  street!  surface  railroad  companies  in  the  boroughs  of  Man- 
hattan and  the  Bronx  which  have  been  mentioned  —  and  they 
comprise  all  that  there  are  unless  there  by  some  insignificant  ex- 
ceptions —  and  was  therefore  alone  liable  for  damages  for  all 
accidents  and  deaths  on  the  said  railroads.  Upon  its  bankruptcy 
a  multitude  of  suits  therefor  were  brought  to  a  standstill.  They 
are  not  deemed  worth  pursuing.  A  company  with  no  assets  ex- 
cept one  and  one-half  miles  of  track,  and  that  in  a  remote  suburb, 
is  a  poor  recourse  indeed  for  redress  in  damages  for  all  the.  per- 
sons killed  and  maimed  for  five  years  on  the  street  surface  rail- 
roads of  Manhattan  and  the  Bronx. 

The  history  of  the  financing,  exploiting,  and  wrecking  of  the 
railroad  corporations  of  the  boroughs  of  Manhattan  and  the 
Bronx  —  the  shame  of  a  great  city  —  would  be  very  incomplete 
without  including  the  overhead  roads,  and  also  the  underground 
road  built  by  the  city. 

The  overhead  roads  were  built  and  owned  by  the  New  York 
Elevated  Railway  Company  and  the  Metropolitan  Elevated  Com- 
pany. Their  issues  of  bonds  and  stocks  were  excessive  compared 
with  the  cost  of  construction,  and  other  expenses,  though  by  no 
means  so  much  so  as  has  heen  the  practice  of  recent  years.  All 
decency  and  restraint  in  such  matters  had  not  yet  been  cast  aside, 
and  the  public  treated  as  an  overgrown  fool,  incapable  of  observ- 
ing or  thinking,  if  not  as  a  big  beast  that  only  ate  and'  slept.  But 
very  soon  the  net  earnings  became  so  large  that  if  declared  out 
in  dividends  the  dividend  rate  would  be  so  high  as  to  attract  in- 
telligent attention.  The  Legislature  cannot,  as  a  matter  of  equity 
and  just  policy,  suffer  a  public  corporation,  i.  e.,  a  corporation 
created  and  licensed  by  government  to  perform  a  public  service 
for  the  community,  to  continue  earning  an  excessive  dividend 
out  of  the  community.  To  prevent  this  would  necessarily  re- 
quire a  reduction  of  the  rate  of  fare  by  the  Legislature.  Means 
had  therefore  to  be  taken  to  keep  down  the  dividend  rate,  so  that 
it  should  not  attract  attention  as  being  unconscionably  high.     The 
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case  was  tbe  same  as  tho  'history  of  all  of  the  city  railroads.  The 
bonds  or  the  stocks,  or  both,  had  to,  be  increased,  so  as- to  absorb 
the  net  earnings  on  a  dividend  rate  that  would  not  be  too  high, 
but  would  look  right.  This  is  the  method  which  has  run  its  long 
course  for  more  than  a  generation,  so  easily  are  many  people 
fooled  by  mere  forms  and  appearances.  The  Metropolitan  Elevated 
Railway  'Company  was  therefore  formed.  It  did  not  have  a  foot 
of  road  or  anything  else  on  this  earth.  It  was  a  mere  expedient 
for  the  creation  of  more  stocks  and  bonds  to  absorb  the  excessive 
revenues  of  the  tw,o  existing  companies  already  named.  They 
now  leased  themselves  to  this  new  paper  company  for  999  years 
(all  according  to  law,  yea,  no  doubt).  They  each  received  paper 
shares  of  stock  of  the  new  company,  one  of  them  to  the  amount  of 
$7,800,000  and  the  other  to  the  amount  of  $7,10O,0'0iO,  with  a 
guaranteed  annual  dividend  of  6  per  cent  thereon,  in  exchange 
for  the  aggregate  shares  of  stock  they  were  authorized  to  issue  by 
their  charters,  namely,  $6,500',0OO  each.  Their  bonded  debts  of 
$23,818,000  were  also  assumed  by  tbe  new  company.  Its  bonded 
debt  is  now  $40,000,000.  It  had  a  total  paper  capital  of 
$26,000,000.  In  1891  this  was  increased  to  $30,000,000.,  in 
1899  to  $48,000,000  and  in  1903  to  $60.,000,00O.  Then,  being 
fipe  and  ready,  this  new  company  leased  itself  to  the  Inter- 
borough  Rapid  Transit  Company  for  a  term  of  999  years  in  190i3, 
for  a  rental  of  7  per  cent  per  annum  on  its  said  paper  capital  of 
$60,000,000  and  also  payment  of  the  interest  on  its  said  bonded 
debt  of  .$40,00O',O0O(  by  the  lessee  company,  and  in  addition 
$10,000  a  year.  Such,  in  brief,  is  the  '  financing '  of  the  over- 
head roads  to  $10O,O0O',0'0Oi  and  the  fixing  of  that  status  forever 
by  a  lease  guaranteeing  the  said  interest  and  dividends  thereon 
for  a  term  of  99'9  years  —  which  lawyers  appear  to  regard  as  one 
year  short  of  forever,  but  which  ©very  one  else  is  willing  to  admit 
is  forever  and  a  day. 

This  Interborough  Rapid  Transit  Company,  lessee  of  the  over- 
head roads,  is  the  company  which  operates  the  railroad  in  the 
Manhattan  subway.  The  city  built  this  subway  out  of  its  own 
funds  at  a  cost  of  over  $44,000,000  for  the  contract  work  and 
material,  as  we  have  seen.  'No  dollar  of  any  one  else  entered  into 
it,  although  there  are  >many  persons  who  still  continue  to  laud 
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certain  financiers  by  name  for  having  risked  their  capital  in 
building  it,  so  fixed  is  the  false  notion  which  v?as  persistently  dis- 
seminated to  that  effect.  But  when  it  was  completed,  it  belonged 
to  the  said  Interborough  Rapid  Transit  Company  by  contract  of 
the  city  for  seventy-five  years,  i.  e._,  fifty  years  with  a  right  of  an 
extension  of  twenty-fi\'e  years ;  the  rental  being  that  the  company 
should  pay  to  the  city  the  interest  (3%  per  cent)  on  the  boiads 
of  the  city  issued  to  raise  the  funds  to  build  the  subway,  and 
never  to  exceed  1  per  cent  additional  thereon,  dependent  on  the 
company's  receipts.  The  company  is  not  to  pay  the  principal ;  but 
the  financiers  of  the  company,  and  the  chief  officials  of  the  city 
at  the  time  the  contract  was  made,  gave  us  the  consolatory  and 
self-evident  assurance,  that  if  a  part  of  the  4%  per  cent  interest 
—  the  doubtful  extra  1  per  cent  —  should  be  made  into  a  sinking 
fund  by  the  city,  and  invested  and  compounded  it  would  by  or  be- 
fore the  end  of  seventy-five  years  have  grown  large  enough  to  pay 
the  principal.  In  other  words,  the  city  in  effect  loaned  its  funds 
to  the  company  at  not  to  exceed  41/2  per  cent  interest,  to  build 
the  tunnel  the  company  to  have  the  tunnel  when  built  foi'  seventy- 
five  years  and  after  that  the  city  to  have  it  back  instead  of  the 
principal  of  the  loan  being  paid  back  to  it.  Or,  if  the  1  per  cent 
be  taken  as  rental  then  the  subway  is  let  for  $440,000  a  year, 
whereas  the  lessee  company  has  a  gross  income  of  about 
$12,000,000'  a  year  out  of  it  from  the  carriage  of  over 
220,  000,000  passengers  a  year,  and  from  advertising,  rentals  and 
other  sources,  which  means  a  net  income,  i.  e.,  after  dedijcting  not 
to  exceed  40  per  cent  for  expense  of  maintenance  and  operation, 
of  at  least  $7,000,000. 

The  maintenance  account  of  such  a  road  must  be  compara- 
tively much  smaller  than  that  of  surface  and  overhead  roads. 
The  roadbed  is  of  the  most  solid  and  enduring  character,  and  the 
wear  and  tear  of  the  entire  tunnel  and  stations  must  be  small. 
The  cost  of  maintenance  and  operation  of  the  overhead  roads,  with 
their  constantly  deleriorating  structures  is  only  about  43  per 
cent  of  the  liroi-s  rfcci])ts.  If  we  next  deduct  the  interest  of  three 
and  a  half  per  rent  on  the  city  bonds  issued  for  construction, 
viz.,  $lyr)40,0()0,  there  is  left  a  balance  of  $5,460,000.  If  the 
company  be  allowed  a  dividend   of   6  per  cent  on  its   inflated 
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capital  of  $3-5,000,000,  viz.,  $2,100,000,  there  is  still  a  balance 
of  $3,360,000.  The  subway  is  free  from  taxation  by  statute; 
they  looked  out  for  that.  But  mixed  up  and  tangled  as  the 
company  is  -with,  the  other  companies,  and  locked  fast  with  them 
in  the  grip  of  the  single  ownership  of  the  Interborough  Metro- 
politan holding  company  (to  be  hereinafter  shown),  its  surplus 
nov7  goes  to  eke  out  the  incomes  of  other  roads  for  the  payment 
of  interest  and  dividends  on  their  excessive  bonds  and  stocks, 
instead  of  being  applied  to  an  adequate  rental  to  the  city,  as  should 
have  been  done  from  the  beginning.  The  only  capital  the  com- 
pany was  obliged  to  invest  was  for  cars,  power  and  general 
equipment.  This  was  given  at  the  outset  as  $10',6Oi8,62O,  but  it 
has  increased  steadily  ever  since.  The  company  was  capitalized 
on  paper,  however,  at  $35,C'0O,OOO  and  now  had  a  funded  debt 
of  $35,033,00i0'.  ISTo  account  has  been  taken  of  interest  on  this 
debt  in  arriving  at  the  foregoing  balance,  for  the  reason  that 
even  the  $3i5,O00,O0O'  of  capital  can  never  have  been  spent  in  the 
subway,  including  the  extension  to  Brooklyn,  let  alone  double  that 
amount.  It  was,  of  course,  supposed  by  the  public  to  be  a  purely 
municipal  company,  to  run  the  city's  subway,  as  a  city  enter- 
prise, with  no  legal  capacity  to  mix  itself  up  with  other  roads 
and  companies,  by  purchases,  leases  and  stock  transfers,  and 
stock  and  bond  inflations  and  jobberies,  after  the  manner  of  the 
time.  But  this  was  a  mistake.  The  subway  was  turned  over  to 
it  by  the  officials  without  any  restrictions  in  this  respect  what- 
ever. It  afterwards  not  only  acquired  the  overhead  roads,  in 
the  way  already  given,  but  also  seven  small  street  railroads  in 
and  about  the  suburbs  of  the  city,  and  a  construction  company, 
and  a  realty  company  which  owned  a  hotel;  their  total  bonded 
debt  being  $18,035,000  and  total  paper  capital  being  $9,65'5,6'23. 
It  comes  hard  to  think  of  all  this  having  been  organized  and 
perfected  iby  officials  acting  in  the  public  interest,  and  in  tie 
avowed  ame  of  'municipal  ownership  and  operation.'  Said 
Abraham  Lincoln :  "  You  can  fool  all  of  the  people  some  of  the 
time,  and  some  of  the  people  all  the  time,  but  you  can't  fool  all 
of  the  people  all  the  t{me ' — ■  but  you  can  come  close  to  it  in  a 
big  city  that  the  one  vfho  arises  in  opposition  or  warning  in  some 
emergencies  is  like  a  voice  crying  in  the  wildera?S§, 
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Enough  has  already  been  said  about  the  use  and  value  of  the 
subway  at  the  end  of  the  seventy-five-year  term.  If  the  city 
could  have  it  back  at  the  end  of  twenty  or  twenty-five  years,  it 
might  then  still  be  a  valuable  asset ;  but  did  any  one  believe  that 
could  be  the  case  at  the  end  of  seventy-five  years  ?  The  governor 
of  Massachusetts  vetoed  the  act  for  the  building  of  the  proposed 
new  Boston  subway  by  the  city  and  the  leasing  of  it  when  fin- 
ished to,  an  operating  company  for  a  term  of  only  forty  years, 
such  company  to  pay  the  entire  cost  of  construction  (about 
$13, 000,000')  with  accrued  interest  back  to  the  city  in  one  lump 
sum  in  advance  on  the  making  of  the  lease.  He  showed  the 
scheme  to  be  financially  unjust  to  the  city,  and,  as  he  said,  to 
'  generations  yet  unborn.'  He  had  a  true  sense  of  what  forty 
years  means.  Compare  that  with  what  has  been  done  with  the 
far  more  profitable  subway  of  I^ew  York  City.  The  term  is 
seventy-five  years  and  the  cost  of  construction  is  never  to  be  paid 
back  to  the  city,  except  forsooth,  by  the  1  per  cent  annual  rental 
in  the  way  already  mentioned. 

If  what  has  been  written  be  now  recapitulated,  it  vnll  be 
remembered : 

1.  That  the  'Mew  York  City  Railway  Company  acquired 
control  of  the  street  surface  railroads  of  the  boroughs  of  Man- 
hattan and  the  Bronx. 

2.  That  the  Interborough  Rapid  Transit  'Cbmpany,  which 
operates  the  subway  road,  acquired  control  of  the  overhead  roads, 
and  several  small  suburban  street  surface  roads. 

If,  therefore,  some  one  company  could  acquire  these  two  com- 
panies, it  would  have  control  of  all  of  the  railroads,  overhead, 
surface  and  underground  in  the  said  two  boroughs.  And  that  is 
exactly  what  happened.  The  entire  stock  issue  of  the  said  New 
York  City  Railway  -Company,  and  also  all  or  a  majority  of  the 
stock  of  some  little  suburban  railroad  companies,  was  acquired 
by  a  new  business  company  (not  a  railroad  company)  formed 
fo)'  that  purpose,  namely,  the  Metropolitan  Securities  Company, 
with  a  paper  capital  of  $30,000,000.  Then  in  1906  a  similar 
business  company,  namely,  the  Interborough-Metropolitan  Ct)m- 
pany,  with  a  paper  capital  of  $155,0'0iO,0O0  and  an  indebtedness 
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by  bond  and  trust  notes  of  $8'5,00O',0i0O,  and  formed  for  that 
purpose,  acquired  the  stocks  of  both  the  Metropolitan  Securities 
Company  and  of  the  Interbprough  Rapid  Transit  'Company ;  and 
also  some  other  stocks  to  make  the  colossal  consolidation  in  one 
hand  complete  and  absolute. 

And  then  the  crash,  and  the  fall  of  stocks,  and  the  ruin  of 
honest  people,  and  the  anguish  and  distress,  and  the  bankruptcy, 
and  the  receivers,  and  the  disgrace,  and  the  disintegration,  and 
the  cancelling  of  the  leases,  and  the  stopping  of  the  transfers 
(for  you  must  know  that  transfers  from  one  road  to  another 
depend  by  statute  on  the  union  of  the  two  roads  by  a  lease  or 
otherwise) ;  to  be  followed  by  foreclosures,  and  strifes,  and  law- 
suits, and  finally  reorganizations  with  still  new  issues  of  false 
bonds  and  false  stocks,  and  the  same  old  game  over  again,  do  you 
say  'i  Let  us  hope  not,  but  that  the  persons  put  into  ofiice  and  in 
rulership  over  us  will  stand  with  a  hostile  and  even  fanatical 
honesty  against  it.  Thp  consolidation  is  that  after  all  under 
Grod's  providence  the  world  grows  better  all  the  time,  though 
we  may  not  always  be  able  to  see  it  and  it  may  not  be  true  for 
the  moment.  Slow  growth  in  all  things,  physical  and  mental,  is 
the  order  of  the  universe,  and  only  slow  growth  seems  to  be  good 
growth.  Would  that  confidence  in  the  schemes  of  some 
'  financiers '  were  a  plant  of  the  slowest  growth. 

It  remains  to  count  up  the  vast  total  of  the  bonds  and  stocks 
of  the  companies,  great  and  little,  which  are  included  in  the 
scope  of  this  article,  so  that  you  may  know  that  the  public  is 
paying  in  fares,  or  expected  to  pay  eventually,  interest  on  bonds 
and  dividends  on  stocks,  the  aggregate  of  which  bonds  and  stocks 
.is  several  times  what  the  construction  and  equipment  of  all  of 
these  roads  would  actually  cost  under  proper  management.  In 
the  case  of  some  roads  such  aggregate  is  easily  five  times  and 
of  others  ten  times  such  actual  cost.  The  vast  total  of  stocks 
is  $405,8812, 500',  and  of  bonds  and  similar  securities,  $29'5,- 
253,411;  aggregate  of  both,  $701,135,911.  There  are  in  all  8'65 
miles  of  track,  overhead,  surface  and  underground,  used  or 
abandoned.  The  average  amount  of  bonds  and  stocks  per  milt 
is  therefore  $810,000.  If  even  $100,000  should  be  allowed  as  an 
average    for    each    mile    of    track,    the    total    would    be    only 
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$86,500,000.  The  v^riter  knows  of  trolley  roads  in  cities  being 
built  and  equipped  for  less  that  $'5O;0O0  a  mile.  EVen  the  double- 
track  Kings  County  Electric  railroad  structure  in  Brooklyn  was, 
as  the  writer  knows,  built  for  $2i2o,0€'0  a  mile.  The  company  was 
bonded,  however,  for  $1,100,000  a  mile,  and  had  a  stock  issue 
of  $3,500,000.  Of  course  it  -was  for  all  of  us  to  suppose  that 
equipment  and  general  expenses  took  the  balance.  The  foregoing 
figures  include  the  stocks  and  bonds  of  the  two  business  holding 
companies  which  have  been  mentioned,  by  deducting  which  tne 
aggregate  stocks  and  bonds  issued  directly  by  the  strictly  rail- 
road corporations  will  appear,  and  a  calculation  on  that  basis 
shows  an  average  of  $500,000  a  mile.  ■ 

Those  of  us  who  hesitate  to  espouse  the  cause  of  government 
control  and  operation  of  city  railroads  may  well  feel  our  con- 
victions on  the  subject  giving  way  on  an  examination  like  this 
of  the  demoralizing  and  injurious  results  of  private  ownership 
and  operation.  How  could  government. do  so  badly,  it  may  well 
be  asked.  It  certainly  could  not  issue  false  bonds  and  stocks 
to  the  extent  of  hundreds  of  millions  of  dollars,  or  to  any  extent, 
for  the  people  at  large  to  pay  interest  and  dividends  on  as  a 
perpetual  tax  in  fares.  I  suppose  every  one  has  not  failed  to 
note  the  fact,  even  though  most  people  have,  that  for  now  more 
than  two  years  the  street  surface  roads  of  the  boroughs  of  Man- 
hattan and  the  Bronx  have  been  in  law  and  in  fact  under  govern- 
jnent  control  and  operation,  as  has  already  been  stated,  i.  e.,  by 
the  judicial  branch  of  the  United  States  government,  i.  e.,  by  two 
receivers  (or  managers,  or  superintendents,  if  that  may  make  it 
plainer)  appointed  and  directed  by  a  United  States  Circuit 
Court.  We'  now  have  government  operation  right  under  our  eyes, 
as  an  object  lesson.  When  one  thinks  of  it  he  may  not  be  able 
to  answer  why  similar  government  managers,  or  officers,  ap- 
pointed by  the  courts  or  by  executive  authority,  should  not 
man.age  and  operate  all  city  railways.  Who  will  say  that  it 
would  not  be  for  the  benefit  of  the  community  if  the  government 
liy  its  receivers  should  continue  to  do  so  indefinitely  with  the 
railroads  in  Manhattan  and  the  Bronx  now  in  their  hands? 
Would  it  be  better  to  restore  them  to  those  who  spoliated  and 
ruined  them'  ?    When  the  receivers  took  charge  of  these  roads  two 
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y.ears  ago  they  were  running  down  at  the  heel  fast.  Tracks  and 
equipment  were  growing  dilapidated  and  archaic.  When  earn- 
ings have  to  go  to  pay  interest  and  dividends  on  false  bonds  and 
stocks,  they  cannot  go  into  improvements.  The  old  cars  and  tracks 
have  to  be  eked  out  to  the  last.  Everything  has  to  be  skimped, 
including  wages.  The  improvements  under  the  receivers  are 
manifest.  It  has  been  noticeable  during  the  last  few*  years  that 
in  the  case  of  public  service  corporations  which  are  being  run  at 
a  loss  there  is  a  demand  for  municipal  ownership  and  operation. 
The  su,dden  and  wholly  unexpected  belief  in  municipal  owner- 
ship and  operation  in  some  people  beoomes  violent  in  prospect 
of  such  losing  corporations.  'One  little  ferry  over  to  Brooklyn 
which  was  recently  purchased  by  the  city  of  New  York  is  being 
run  by  the  city  at  an  annual  loss  of  $313,000.  Outside  of  the 
few  who  note  the  falling  of  every  pin  in  under-the-blanket 
city  politics,  no  one  knows  why  the  city  ever  purchased  it  and 
gave  an  ungodly  price  for  it.  For  the  land  and  its  appurtenances 
$'75O,O'0O'  was  paid  by  the  city,  whereas  their  assessed  value  for 
the  purpose  of  taxation  was  only  $183, 000,  and  we  have  positive 
assurance  annually  from  the  assessing  department  that  all  real 
estate  in  the  city  is  assessed  at  its  actual  value.  Was  this 
property  assessed  at  only  one  fourth  of  its  value  through  official 
favoritism,  or  was  four  times  its  value  paid  for  it  ?  And  which 
wrong  on  the  community  would  be  the  greater?  If  the  city  is  to 
take  and  operate  public  service  corporations,  no  disinterested 
person  will  say  that  it  should  confine  itself  to  taking  the  un- 
profitable ones  —  and  especially  at  inflated  prices.  There  are 
at  the  present  time  unprofitable  ferry  companies  trying  to  sell 
out  to  the  city  at  enormous  prices.  Their  owners,  and  some 
people  who  call  themselves)  'reformers'  and  'steer'  reform; 
movements,  but  hate  every  reform  and  every  reformer,  and  use 
that  word  to  put  '  safe '  men,  i.  e.,  their  tools  into  ofiice,  and  to 
cover  their  purposes  and  their  trades,  and  fooT  the  community, 
and  swindle  the  city,  have  an  ardent  fit  in  favor  of  municipal 
ownership  and  operation  just  now.  The  matter  very  much  needs 
the  watchful  supervision  of  a  committeei  of  citizens.  If  the  city 
buy  them  it  should  be  at  their  actual  value,  and  not  a  dollar 
more.    The  poor  city  is  being  bled  at  every  pore." 
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I  also  read  in  evidence  an  .extract  from  another  article  •written, 
by  Mayor  Gaynor  and  printed  in  the  New  Yort  Outlook  for 
July,  1910,  entitled  ■'  The  New  Yovk  Subway  Situation,"  the 
concluding  paragraph  of  which  -article  is  as  followsi: 

"  A  chief  and  persistent  ddfEculty  to  negotiations  with  the 
operating  company  seems  to  be  that  its  directors  do  not  seem  to 
be  free  agents.  Its  $35,00'0,00'0'  of  capital  stock  is  held'  by  the 
Interborough-Metropolitan  Securities  Cbmpany,  a  mere  business 
holding  company,  which  also  holds  the  stock  of  the  ISTew  YoA 
City  Eailroad  Comp,any,  lessee  of  the  Metropolitan  Street  Rail- 
road Company,  through  which  the  said  holding  company  con- 
trolled all  of  the  street  surface  railways  of  Manhattan  and  the 
Bronx  before  they  fell  most  miserably  into  the  hands  of  receivers 
three  or  four  years  ago,  bringing  loss  and  ruin  to  so  many  people. 
This  stock  of  the  said  operating  company  (the  Interborough 
Rapid  Transit  Company)  seems  to  be  the  only  live  asset  this 
holding  company  has.  A  dividend  of  9  per  cent  annually  is  paid 
on  it.  This  dividend  is  used;  by  the  holding  company  to  pay 
the  4:1/2  peT  cent  interest  on  the  $10, 000,000  of  its  bonds  or 
debentures  which  it  has  out.  Its  directors  do  not  want  this 
situation  disturbed.  They  feai'  that  if  the  said  operating  com- 
pany should  go  into  new  extensions  and  equipments  therefor  this 
9  per  cent  dividend  might  decrease  or  cease  temporarily  and 
bring  about  a  default  of  the  interest  on  the  said  $70,000,0001  of 
debentures.  This  system  of  pyraanidal  finance  has  wrought  many 
evils  with  our  city  railways.  Of  course,  the  directors  of  the 
operating  company  are  selected  by  the  directors  of  the  holding 
company,  and  are  therefore  subject  to  their  financies  and  fears  — 
in  fine,  to  their  absolute  will." 

I  introduce  in  evidence  the  memorandum  written  by  John 
Purroy  Mitchel,  dated  February  27,  1912,  entitled,  "  Defects 
of  the  Oft'er  of  the'  Interborough  Rapid  Transit  Company." 

(Copy  of  same  is  as  follows)  : 
To  the  Members  of  the  Eoard  of  Estimate  and  Apportionment: 

Gentlemen. —  While  I  have  always  believed  that  the  proper 
solution  of  the  transit  question  lies  in  the  building  of  a  new 
separate  and  complete  rapid  transit  system  by  the  city  and  its 
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operation  under  city  control,  I  was  prepared  last  July  to  .accept 
the  dual  plan  as  a  satisfactory  settlement  of  the  question,  pro- 
vided that  plan  be  based  upon  operating  terms  such  as  to  give 
the  city  a  control  over  the  new  subways,  assurance  of  fixed 
charges  on  its  investment  and  a  share  of  the  profits  that  the  new 
system  might  be  expected  to  produce.  I  still  feel  that  an  inde- 
pendent city  built  line  is  the  best  solution  of  the  question,  but  I 
am  prepared  to-day,  as  I  was  last  July;  to  accept  the  dual  plan 
upon  proper  terms. 

I  am  opposed  to  the  acceptance  of  the  present  oft'er  of  the 
Interborough,  not  because  it  involves  the  dual  plan,  not  because  of 
the  identity  of  record  of  this  particular  operator,  but  because  the 
offer  proposes  a  bad  business  bargain  for  the  city  and  entails  an 
abandonment  of  the  accepted  and  approved  rapid  transit  policy 
of  the  city  of  ISew  York. 

The  present  oifer  of  the  Interborough  Company  is  substantially 
the  proposition  of  last  July,  which  the  board  by  a  majority  vote 
rejected  at  that  time.  The  form  is  somewhat  changed.  Certain 
minor  concessions  have  been  made.  In  some  respects  the  terms 
are  worse  for  the  city,  but  in  bubstance,  and  in  fact,  the  proposi- 
tion is  the  same. 

The  fundamental  scheme  upon  which  this  offer  is  predicted, 
is  a  practical  if  not  a  legal  guarantee  to  the  company  of  its  entire 
net  earnings  of  the  present  subway,  in  addition  to  carrying  charges 
on  new  capital.  It  offers  to  the  people  of  the  city  the  alternatives 
of  perpetual  congestion  or  a  subsidization  of  private  investors 
through  the  carrying  of  deficits  in  taxes.  It  is  directly  opposed 
to  the  policies  of  municipal  construction  by  municipal  control  and 
municipal  profit  sharing,  approved  by  popular  election  and  which 
the  members  of  this  board  were  sent  here  and  expected  to  carry  out. 

The  defects  of  this  offer  are  of  two  classes:  those  that  attack 
and  violate  the  principles  of  municipal  control  and  municipal 
profit  sharing;  and  those  that  conflict  with  ordinary  business  sense 
and  which  when  understood,  I  am  confident  that  no  member  of 
this  board  can  approve  whatever  his  views  upon  questions  of 
principle  and  policy  may  be.  These  defects  of  both  classes  T 
propose  to  enumerate.  ISTo  one  of  them  is  incurable  were  the 
company  minded  to  meet  the  city  upon  fair  terms.    If  these  objec- 
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tions  were  met  by  the  Interborough  OampaBy,  the  city  would  be 
placed  in  a  position  to  control  a  complete  and  cohesive  transit 
system  and  to  share  in  the  profits  therefrom.  If  that  were  done 
I  should  be  prepared  to  vote  for  the  dual  plan,  though  still  believ- 
ing that  an  independent  system  is  the  better  solution. 

In  justification  of  an  abandonment  of  the  policies  that  the  mem- 
bers of  this  board  were  elected  to  carry  out,  it  has  been  urged  that 
without  the  dual  plan  and  an  Interborough  contract,  an  adequate 
transit  relief  can  be  had.  If  in  truth  we  were  compelled  to 
choose  between  this  offer  and  no  subways,  then  perhaps  we  might 
be  justified  in  considering  a  change  in  that  policy.  Such,  how- 
ever, is  not  the  fact. 

The  Broadway-Lexington  avenue  subway  is  at  this  moment 
under  construction.  There  is  absolutely  nothing  in  the  present 
situation  to  prevent  the  completion  of  this  trunk  line  and  its  exten- 
sion into  the  Bronx,  Queens,  Brooklyn  and  Richmond.  There 
is  no  reason  why  the  construction  of  a  city  planned  and  city  built 
system  of  subways  cannot  be  pushed  with  all  speed,  and  while 
construction  is  in  progress,  an  operating  contract  can  be  discussed, 
negotiated,  advertised  and  awarded.  iSurely  no  lack  of  operators 
for  the  most  lucrative  rapid  transit  railroad  in  the  world  will  be 
experienced. 

The  Brooklyn  Company  stands  ready  to  undertake  that  con- 
tract to-day  on  terms  advantageous  to  the  city.  If  this  company 
or  its  offer  is  unsatisfactory,  then  an  open  advertisement  for  com- 
petitive bids  will  bring  others.  But  if  the  city  should  find  none 
willing  to  operate  on  terms  satisfactory  to  it,  then  municipal 
operation  is  still  possible. 

,  While  I  would  prefer  not  to  see  the  city  enter  the  field  of  transit 
operation  so  long  as  a  private  operator  can  be  had  on  fair  terms, 
I  would  much  prefer  to  see  the  city  undertake  it  with  its  attend- 
ant risks  and  prospective  gains,  rather  than  to  make  a  contract 
with  any  company  now  by  which  the  city  assumes  all  the  risks  and 
the  company  absorbs  all  of  the  prospective  gains. 

The  very  object  heralded  as  the  chief  advantage  of  an  Inter- 
borough contract,  the  so-called  universal  five-cent  fare,  is  for- 
feited by  the  plan  proposed.  The  essence  of  this  plan  is  dual 
operation.     The  Brooklyn  Bapid  Transit  Company  will  cover  all 


Eepoet  of  Joijstt  Legislative  Committee  311 

South  Brooklyn  and  extend  northward  to  Fifty-ninth  street  only. 
The  Interborough  Company  will  cover  all  the  Bronx  and  the 
northerly  two-thirds  of  Manhattan  and  extend  southward  to 
l^ostrand  and  Platbush  avenues  in  BTooklyn  only.  Two  fares 
will  be  necessary  between  South  Brooklyn  and  Coney  Island  or 
any  point  tapped  by  the  Brooklyn  Rapid  Transit  Company  alone, 
and  northern  Manhattan  and  the  Bronx  or  any  point  tapped  by  the 
Interborough  Company  alone.  This  is  interesting  when  we  con- 
sider how  much  emphasis  has  been  laid  upon  the  so-called  uni- 
versal five-cent  fare. 

It  is  not  true  that  a  Seventh  avenue  line  need  be  lost  by  the 
rejection  of  this  offer  if  the  company  refuses  to  modify  it  in  a 
way  to  cure  the  foregoing  vital  defects.  If  built  by  the  city  that 
line  could  be  connected  at  (Forty-second  street  with  either  the 
new  city-built  Broadway-Rfty-ninth  street  line  or  with  the  pres- 
ent Broadway  line  and  with  the  proposed  Steinway  tunnel  line, 
under  a  proper  operating  arrangement  with  the  Interborough 
Company. 

There  should  be  no  misapprehension  as  to  delay  in  construction. 
A  rejection  of  this  offer  need  not  entail  delay.  It  would  mean 
merely  more  and  cheaper  building  with  city  money  instead  of 
private  capital. 

A  separate  contract  with  the  Interborough  Company  covering 
elevated  extensions  and  third  tracks  and  the  Steinway  tunnel  with 
joint  operation-  in  Queens  is  desirable  and  can  proceed  at  once  in 
any  event. 

Much  has  been  said  to  the  effect  that  the  increase  of  taxable 
values  to  be  expected  upon  the  adoption  of  this  plan  justifies 
the  sacrifices  of  income  involved  in  this  argument.  In  the  first 
place  the  increase  of  taxable  values  will  follow  the  establishment 
of  rapid  transit  facilities  irrespective  of  the  operator.  In  the 
second  place,  increased  values  of  taxable  realty  will  not  offset 
losses  of  income,  for  those  increases  will  be  necessary  to  carry 
the  inevitable  capital  cost  of  general  municipal  improvements 
always  entailed  in  the  growth  of  localities  and  the  spread  of 
population. 

If  the  city  were  compelled  to  choose  between  the  present  offer 
of  tbe  Interborough  Company  and  a  contract  with  the  same  finan- 
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cial  terms  as  those  of  the  present  leases  of  the  existing  subway, 
bad  as  we  all  regard  those  terms  to-day.  I  should  not  hesitate  for 
a  moment  to  vote  for  the  latter.  Under  the  present  Contracts 
1  and  2,  the  city  is  at  least  assured  of  interest  and  sinking  fund 
upon  its  bonds.  The  city  is  preferred  as  to  tbat  sum,  though 
denied  all  profit.  Under  the  present  offer,  not  only  must  tbe  city 
abandon  hope  of  profit,  but  interest  and  sinking  fund  upon  its 
bond  depend  upon  an  increased  congestion  so  intolerable  that  pub- 
lic policy  and  the  enlightened  citv  administrations  that  will  surely 
come  after  us,  can  never  permit  it  to  be  attained. 

I  am  opposed  to  the  Intei'borough  offer  for  the  following 
reasons : 

ON  FUNDAMENTAL  GROUNDS  OF  PRINCIPLE. 

I. 

Because  the  Plan  Proposed  in  this  O'efer  Capitalizes 
Congestion  and  Insures,  Through  the  Excessive  Pe.efer- 
ENTiAL  Payments  Ta  be  Made  the  Company,  that  the 
Traveling  Public  Will  iEither  be  More  Crowded  in  Future 

SUB;WAYS    than    ThEY    ARE    To-DAY    OR    THAT     THE     CiTY    WiLL 

Never  Receive  Interest  and  Sinking  Fund  on  Its  Bonds 
Issued  for  Construction. 

The  offer  provides  that  there  sball  be  deducted  annually  from 
gross  earnings,  in  the  following  order: 

(a)  Operating  expenses  including  depreciation,  renewals, 
obsolescence,  taxes,  rentals  payable  to  the  city  under  contracts 
numbers  1  and  2,  etc. ; 

(lb)  A  sum  to  be  paid  the  company  of  $6,335,000  on  account 
of  its  capital  investtment  in  the  present  subway,  to  be  cumulative ; 

(c)  A  sum  equal  to  &  per  cent  upon  all  new  capital  to  be  in- 
vested by  the  company,  to  be  cumulative; 

(d)  Interest  and  sinking  fund  upon  the  city's  capital  invest- 
ment plus  a  further  sum  sufficient  to  bring  the  payments  to  be 
made  to  the  city  during  the  entire  period  of  forty-nine  years 
up  to  an  amount  equal  to  8.Y6  per  cent  upon  the  city's  invest- 
ment, to  be  cumulative;   and 


Kepoet  of  Joint  Legislatis'e  Committee  313 

(e)  The  remainder  of  gross  earnings,  if  any,  to  be  divided 
between  the  city  and  the  company,  equally. 

Whether  the  city  will  ever  receive  any  return  from  the  enter- 
prise, either  interest  and  sinking  fund  upon  its  bonds  or  profit, 
will  depend  upon  the  amount  of  gross  earnings  and  the  cost  of 
operating  the  road.  All  other  factors  are  fixed  by  the  terms  of 
the  contract. 

Likewise,  in  any  computation  of  the  time  at  which  the  bonds 
of  the  city  might  become  self-supporting,  the  only  factors  not 
definitely  fixed  by  the  contract  are  the  same,  namely,  volume  of 
traffic  and  the  ratio  of  operating'  expenses  to  gross  earnings. 
These  two  being  detei"mined,  conclusions  will  follow  as  incon- 
controvertible  mathematical  deductions.  Whether,  therefore,  the 
city's  bonds  issued  for  construction  will  ever  become  self-sustain- 
ing, and  if  so  at  what  time,  and  whether  the  city's  cumulative 
deficit  for  interest  and  sinking  fund  on  these  bonds  will  ever  be 
wiped  out,  will  depend ;  on  the  volume  of  traffic  that  the  new 
amalgamated  Interborough  subway  may  draw;  on  the  maximum 
trafiic  of  which  it  may  be  capaible;  and  on  the  percentage  of 
gross  revenue  Tepresenting  the  operating  expenses  of  the  system. 
If  these  can  be  determined  definitely  in  advance,  we  can  say 
definitely  whether  the  city's  bonds  will  ever  become  self-sustain- 
ing, and  whether  the  city's  cumulative  deficit  will  ever  be  wiped 
out. 

The  Interborough  Company  submitted  a  written  estimate  on 
July  6,  1911,  that  the  gross  total  traffic  of  the  amalgamated  In- 
terborough system  in  the  first  year  of  operation  — 1917  — 
would  be  425',00'0,iOiOO  passengers.  Although  this  estimate  was 
modified  by  Mr.  E.  J.  Gaynor,  the  auditor  of  the  company,  dur- 
ing the  conferences  recently  held,  to  400,OOOyOiOO,  I  have  pre- 
ferred to  accept  here  the  more  liberal  estimate  in  order  to  give 
the  benefit  of  the  doubt  to  the  proposed  plan  in  making  my 
computation. 

It  is  futile  to  speculate  as  to  gross  total  traffic  increases  for 
the  combined  traffic  facilities  of  the  entire  city,  if  there  is  a  point 
of  saturation  beyond  which  the  traffic  of  the  amalgamated  sub- 
way cannot  expand  without  creating  congestion  in  the  new  sub- 
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ways,  then  in  that  fact  is  found  a  good  and  sufficient  reason  for 
rejecting  it. 

The  point  of  saturation  of  the  new  amalgamated  Interborough 
system  has  been  calculated  in  various  ways.  All  point  to  the  fact 
that  the  city  can  never  hope  to  come  out  of  the  contract  whole. 
The  City  Club  and  the  People's  Institute  have  both  made  such 
calculation  in  various  ways  and  have  put  the  point  of  saturation 
at  'ri'2,000',00i0i  and  68O,0'00,00O  passengers,  respectively.  Each 
of  these  bodies  has  pointed  out  that  this  point  of  saturation  will 
mean  a  congestion  greater  than  that  existing  to-day.  Both  have 
pointed  out  the  obvious  fact  that  the  carrying  capacity  of  an 
entire  subway  system  consisting  of  trunls:  lines  and  branches, 
imlust  necessarily  be  limited  by  the  carrying  capacity  of  trunk 
lines. 

With  this  fact  in  view,  it  has  seemed  to  me  that  the  fairest, 
most  accurate  and  most  scientific  basis  of  calculation  is  a  com- 
parison of  the  trunk  lines  and  branches  of  the  proposed  amalga- 
mated system  with  the  trunk  lines  and  branches  respectively  of 
the  present  subw.ay,  on  the  basis  of  the  number  of  passengers 
carried  per  car  mile  operated  in  each,  in  order  to  determine  .at 
■\\'hat  point  congestion  in  the  whole  new  system  will  equal  pres- 
ent congestion,  because  this,  it  seems  to  me,  should  be  taken  as 
the  point  of  practical  saturation  whatever  the  point  of  theoreti- 
cal imaximum  capacity  may  be. 

Population  figures  for  different  routes  or  passenger  density 
Ijer  mile  of  track,  as  a  basis  for  estimating  traffic  capacity  of  a 
given  line,  are  in  themselves  misleading  because  they  ignore  (1) 
the  number  and  frequency  of  cars  running  past  a  given  station 
and  (2)  the  length  of  the  route  over  which  the  cars  run  in  mak- 
ing a  single  trip,  both  of  which  register  themselves  accurately 
in  the  number  of  car  miles  operated  over  a  given  line  in  a  given 
period  of  time. 

The  present  subway  consists  of  a  trunk  line  lying  south  of 
]Srinet3''-sixth  street  and  two  branches  running  north  from  that 
point. 
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Of  the  total  ear  miles  operated  during  the  year  ending  June 
30,  1910,  there  were  run  over  the  trunk  and  branches  as  follows: 

Broadway  division,  trunk,  lijO'QTjOOfi  car  miles,  branch  (north 
of  Ninety-sixth )  7,8i3Q,0i81  car  miles. 

Lenox  avenue  division,  trunk,  16,756,809  car  miles,  brancb 
10,906,893  car  miles. 

Total,  30,845, Tl 5  oar  miles,  branch  18,758,974  car  miles. 

Applying  to  this  car  mileage  tbe  figures  of  ticket  sales  during 
tie  year  ending  June  30,  1910  (as  ad^justed  by  the  Public  Service 
Commission  in  the  report  of  the  conferees,  June  '5,  1911'),  we 
find  that:  In  the  same  year  tbe  trunk  carried  6).06  passengers 
per  car  mile.  In  the  same  year  tbe  brancbes  carried  4.38  passen- 
gers per  car  mile. 

The  proposed  new  Interborougb  subway  system  may  be  divided 
into  trunk  and  branch  lines,  as  f oUowsi : 

Broadway  line,  trunk  from  ISTinety-sixth  street,  south. 

New  Lexington  avenue  line,  trunk  from  One  Hundred  Thirty- 
eighth  street,  soutb. 

New  line,  Brooklyn,  trunk  from  Eastern  parkway  and 
Nostrand  avenue,  west. 

Tbe  trunks,  therefore,  will  be  all  tracks  lying  south  of  Ninety- 
sixtb  street  and  Broadway,  on  tbe  present  subway,  and  soutb  of 
One  Hundred  Thirty-eighth  street  in  the  Bronx  and  west  of 
Nostrand  avenue  and  Eastern  Parkway  in  Brooklyn,  on  the  new 
subway. 

The  brancbes  will  be : 

(a)  The  lines  of  tbe  present  subway  north  of  Ninety-sixth 
street. 

(b)  Jerome  and  River  avenue  subway  in  tbe  Bronx  (One 
Hundred  Thirty-eighth  street  to  Woodlawn). 

(c)  The  White  Plains  road  line  (One  Hundred  Eightieth 
street  to  Becker  avenue) . 

(d)  Southern  boulevard  and  Westchester  avenue  line  to 
Pelham  Bay  park. 

(e)  Eastern  Parkway  and  Livonia  avenue  lines  east  of 
Nostrand  avenue. 
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(f )  The  ISTostrand  avenue  line. 

(g)  The  Astoria  line. 

(h)      The  Wo'odside  line. 

Applying  the  car  mile  iigures  (found  to  have  been  the  result 
of  operation  on  trunk  and  branch  lines)  of  the  present  subway 
and  allowing  for  the  same  congestion  as  found  in  the  present 
subway,  we  get  a  traffic  for  the  new  lines  as  follows : 

Trunk  line  (old  and  new) 426,0(38,519 

Bronx  branches  (new) 126,452,760 

Present  branches  (old) 82,0'32,296 

Brooklyn  branches   (new) 29,880,566 

Queens  branches   (new) 37,978,75i7 

Total 702,382,898 


In  reaching  this  figure  the  new  branches  have  been  given  a 
car  mileage  per  mile  of  route,  on  the  following  ultra  liberal 
basis : 

Jerome  and  River  avenue  on  basis  of  present  Broadway 
branch. 

Brooklyn  branches  on  basis  of  present  Broadway  branch. 

Queens  branches  on  basis  of  present  Broadway  branch. 

White  Plains  road  on  basis  of  pre>sent  Lenox  branch. 

Southern  boulevard  on  basis  of  present  Lenox  branch. 

The  total  of  7'0'2,382,898  passengers  is  subject  to  the  following 
adjustments  owing  to  joint  operation  over  certain  branches: 

Jerome  Avenue  Branch. —  This  branch  is  to  be  used  between 
One  Hundred  Sixty-second  street  and  Woodlawn  cemetery  jointly 
by  elevated  and  subway.  On  the  assumption  that  eight  car  ele- 
vated trains  are  to-  alternate  with  ten  car  subway  trains,  the 
elevated  will  get  41.45  per  cent  of  the  total  traffic  of  30,320,743 
which  will  mean  a  dednction  of  12,567,948  due  to  elevated  opera- 
tion (elevated  cars  seating*  forty-six  persons  to  fifty-two  for 
subway  cars). 

'White  Plains  Road. —  Between  Becker  and  Oiin  avenues  there 
will  be  joint  subway  and  elevated'  operation.     The  subway  will 
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lose,  therefore,  41.'50  per  cent  of  the  total  traffic  of  15,710,806 
or  6,512,129. 

Quevm. —  In  Queens  the  Interborough  Coin,pany  will  furnish 
service  bej'ond  Fortj-second  street  and  Park  avenue  at  which 
■point  passengers  will  have  to  change  to  crowded  north  and  south 
trains.  The  Brooklyn  Rapid  Transit  Company,  on  the  other 
hand,  will  give  through  sei'vice  across  Forty-ninth  street  and 
south  on  Broadway.  Furthermore,  Second  avenue  trains  will  be 
operated  by  the  Interborough  C'o'mpany  across  the  Queensboro 
bridge  and  over  the  Queens  extensions.  It  is  safe  to  assume 
under  these  circumstances  that  the  Interborough  subway  division 
will  not  get  more  than  one-third  of  the  traffic.  This  will  mean 
a  deduction  of  2:5,318,272. 

The  total  deductions  are,  therefore: 

Jerome  avenue 12,567,948 

White  Plains  road 6,512,129 

Queens 25,318,272 


Total 44,398,349 


We  have,  therefore,  a  gross  total  of 702,382,989 

Less 44,398,349 

Corrected  total 657,984,549 


These  657,984,549  passengers  would  suffice  to  congest  the  new 
combined  system  to  a  point  equal  to  1910  congestion.  1912  con- 
gestion is,  however,  11.62  per  cent  greater  in  number  of  passen- 
gers carried.  This  means  that  when  the  new  amalgamated 
system  reaches  a  traffic  of  734,442,352,  it  will  be  crowded  to  the 
present  point  and  will  attain  practical  saturation. 

The  second  factor  not  fixed  by  the  contract  is  the  operating 
ratio. 

The  only  accurate  and  scientific  method  of  measuring  opera- 
ting expenses  is  that  based  upon  the  cost  of  operation  per  car  mile 
operated.  In  view  of  the  fact  that  general  railroad  practice  and 
universal  experience  have  resulted  in  the  adoption  of  this  basis 
of  calculating  operating  cost,  the  use  of  it  here  scarcely  requires 
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justification.  The  liapliazard  method  of  arbitrarily  apportioning 
an  assumed  percentage  of  gross  receipts  to  operating  expenses  is 
manifestly  without  .accurate  basis  and  is  pure  gucssi  v?ork. 

Having  found  the  cost  of  operation  in  the  new  subway  per 
car  mile  and  knowing  the  number  of  car  miles  it  will  be  neces- 
sary to  run  in  the  new  subway  to  carry  passengers  with  the 
same  degree  of  congestion  that  has  been  experienced  in  the 
present  subway,  year  by  year,  it  becomes  a  mere  matter  of 
computation  to  determine  the  operating  cost  of  the  new  subway 
and  therefore  the  percentage  of  gross  receipts  that  such  operating 
cost  will  constitute. 

The  present  subway  in  19'0i6  had  a  cost  per  oar  mile  of  9.32 
cents.  This  cost  rose  in  the  moet  expensive  year  to  10.43  cents, 
and  in  the  present  year  is  10.4  cents.  As  the  new  subways  cannot 
be  expected  to  operate  on  a  more  economical  car  mile  cost  than 
the  present  subway  (witness  the  recent  increase  of  wages),  the 
car  mile  cost  of  operation  in  the  new  subways  the  present  year, 
namely,  10.4  cents,  has  been  taken.  Knowing  precisely,  as  we 
do,  the  number  of  passengers  carried  per  miie  in  the  present 
subway,  year  by  year,  and  applying  these  figures  to  the  assumed 
passenger  traffic  of  the  new  subway,  year  by  year,  we  find  the 
number  of  car  miles  that  it  will  be  necessary  to  operate  in  the 
new  subway  each  year  in  order  to  carry  passengers  with  the  same 
congestion  experienced  in  the  present  subway,  year  by  year. 

The  passenger  figures  for  the  years  1909  and  1910'  have  not 
been  used  because-  during  these  years  there  existed  abnormal  con- 
ditions, among  them'  the  opening  of  the  Brooklyn  extension.  In 
their  place  I  have  used  the  average  of  the  other  years  of  opera- 
tion of  the  present  system,  namely,  4.5  passengers  per  car  mile. 
The  percentage  of  operating  cost  is,  therefore,  reckoned  as 
follows : 

For  the  Year  191Y. 

Operating  cost  per  car  mile 10.4  cents 

Depreciation  per  car  mile  (as  per  report  of  Bion 

J.    Arnold,    rendered   to    the   Public   Service 

Commission) 1.5  cents 

Total 11.9  cents 
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Assumed  passenger  traffic  for  1917,  4:25,000,00'0. 
425,0'0'O,OOO  divided  by  4.3,2,  the  number  of 
passengers  per  car  mile  vfliicli  the  present  sub- 
way carried  in  the  year  ending  June  30,  190G, 
equals  98,379,6'20'  car  miles. 

Multiplying  this  number  of  car  miles  by  the 
operating  cost,  11.9,  we  have  a  total  operating 
cost  of $11,707,172  00 

Allowance  for  obsolescence  of  equipment,  three- 
fourths  of  one  per  cent  (taken  from  the  re- 
port of  conference  committee  of  June,  1911) 
equals 420,000  00 

Allowance  for  insurance  of  equipment,  one-half 

of  one  per  cent  equals 280, 000  O'O 

Gross  total   $12,407,172  00 


This  sum  equals  5'8.38  per  cent  of  the  gross  revenue  of  the  new 
subways  for  the  year  1917. 

Similar  calculations  have  been  made  for  succeeding  years,  the 
number  of  passengers  per  car  mile  carried  by  the  present  subway 
in  the  year  1912  being  used  for  all  years  following  1922. 

Taking,  therefore,  425,00'0',0'0i0  passengers,  the  Interborough's 
more  liberal  estimate,  as  the  traffic  of  the  first  year  of  the  new 
combined  system,  and  735,0'0'0i,0i00i  passengers  as  the  point  of 
saturation  reached  in  the  year  1926,  and  taking  the  car  mile  costs 
for  operating  expenses  at  10.4  and  the  passenger  density  per  car 
mile  at  that  of  the  present  subway,  the  company's  cumulative 
deficit  will  not  be  wiped  out  until  the  year  1941,  and  the  city's 
cumulative  deficit  will  never  be  wiped  out.  Further,  the  net 
earnings  of  the  system  will  not  be  enough  to  pay  current  interest 
on  the  city's  bonds  in  any  year. 

The  net  result  will  be  that  at  the  end  of  the  contract  term,  the 
city  will  have  paid  approximately  $118,000,000  out  of  the  tax 
budget  for  interest  and  sinking  fund  upon  its  bonds  issued  for 
construction  even  if  its  deficits  are  not  all  funded.  Whether  this 
represents  the  limit  of  the  city's  loss  on  account  of  interest  and 
sinking  fund,  will  depend  upon  the  people's  willingness  to  be 
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crowded  in  the  new  subways  as  shamefully  as  they  now  are  in  the 
old.  If  popular  opinion  and  comfort  of  farepayers  demand  the 
construction  of  more  subways  before  congestion  has  been  reached 
equal  to  the  present,  the  city's  loss  of  interest  and  sinking  fund 
will  be  proportionately  and  enormously  increased.  The  amount 
of  this  loss,  whatever  it  may  be,  must  be  found  somewhere  by  the 
city,  and  can  be  had  from  but  one  source,  whether  defrayed  dur- 
ing the  life  of  the  lease  or  upon  its  termination.  That  source  is 
taxation. 

11. 

Because  the  Plan  Proposed  Combines  All  of  the  Woiist 
Features  of  Municipal  Operation  With  All  of  the  Worst 
Features  of  Private  Operation,  and  Forfeits  for  the  City 
All  of  the  Beneficial  Features  of  Municipal  Operation 
AND  Most  of  the  Beneficial  Features  of  Private  Operation. 

First.  It  makes  the  city  underwriter  of  all  losses  and  guarantor 
of  the  enterprise. 

Second.  It  depletes  the  city's  treasury  and  impairs  its  borrow- 
ing capacity  without  securing  the  objects  of  municipal  construc- 
tion. 

Third.  By  making  the  company's  profits  independent  of 
efficiency  and  economy  it  tends  to  make  the  company  disregardful 
of  public  comfort  and  convenience. 

Fourth.  It  gives  to  the  company  all  of  the  profits  of  the 
enterprise. 

Fifth.  It  deprives  the  city  of  control  by  making  recapture 
impracticable  or  impossible. 

Sixth.  By  giving  to  the  company  a  large  preferential  profit 
and  denying  to  it  the  prospect  of  any  further  profit,  it  removes 
all  incentive  to  efficient  management  once  the  preferentials  have 
been  safely  earned,  and  supplies  the  strongest  motive  for  seeking 
indirect  profits  and  for  political  chicanery. 

If,  as  has  already  been  demonstrated,  there  is  no  prospect  that 
the  city  will  earn  interest  and  sinking  fund  on  its  bonds,  there  cer- 
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tainly  is  no  prospect  that  there  will  ever  be  a  surplus  profit  for 
division  between  the  city  and  the  company.  The  company,  there- 
fore, once  it  has  wiped  out  its  accumulated  deficit,  and  is  in  the 
safe  enjoyment  of  its  annual  preferential  income,  will  find  no 
further  incentive  for  economy  or  improved  operation.  It  will, 
however,  find  strong  incentive  to  lay  its  hands  on  any  surplus 
earnings  over  its  own  preferentials  which  would  otherwise  go  to 
defray,  in  part,  the  city's  fixed  charges.  In  other  words,  every 
motive  is  supplied  for  the  organization  of  subsidiary  companies 
for  the  sale  of  cars,  equipment,  etc.  True,  the  contract  provides 
that  no  such  subsidiary  companies  shall  be  organized.  In  the  first 
place,  however,  such  a  covenant  is  incapable  of  practical  enforce- 
ment, because  the  city  cannot  be  in  a  position  to  prove  that  any 
given  corporation  has  been  organized  for  such  purposes  or  that  the 
operator  is  interested  therein.  In  the  second  place,  it  is  easy  to 
acquire  an  existing  corporation,  without  going  to  the  trouble  of 
new  organization,  and  this  the  contract  does  not  inhibit.  In 
point  of  fact  the  Interborough  Company  already  has  such  a  sub- 
sidiary in  the  Rapid  Transit  Subway  Construction  Company, 
.which  has  served  in  the  past  and  is  ready  to  hand. 

Under  a  contract  such  as  that  proposed,  there  would  be  nothing 
to  prevent  the  making  of  unduly  lucrative  contracts  with  favored 
individuals,  should  the  operator  so  desire. 

Another  inherent  vice  lying  in  this  absence  of  motives  of 
economy  is  the  invitation  that  the  contract  holds  out  to  the  opera- 
tor to  turn  the  administration  of  the  new  subways  into  the  worst 
type  of  political  machine,  by  filling  the  payrolls  with  super- 
numeraries once, the  preferentials  have  been  earned.  A  motive  is 
supplied  in  the  threat  of  recapture  by  a  subsequent  city  adminis- 
tration. 

III. 

Because  foe  the  Reasons  Already  Stated  Undee  Points 

I  AND  II  FoEEGOING,  TO  EnABLE  THE   CiTY  TO   Get  BaCK  EveN 
A  PaET  OF  THE  InTEEEST  AND  SiNKING  FuND  UpON  THE  CapITAL 

THAT  IT  IS  About  to  Invest  in  the  New  Subways,  Requiees 
A  Congestion  in  the  New  Subways  Equal  to,  oe  Woese  than, 
that  in  the  Peesent  Subway.  This  Boaed  Ought  ISTot  to 
FoECE  Upon  the  People  of  New  Yoek  the  Choice  of  In- 
6—11 
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DECENT  Congestion  oh  a  Burdensome  Tax  Rate,  While 
Adequate  Means  oe  E^elieb  Through  a  City-built^  City- 
controlled  AND,  IF  ISTecessary^  City-operated  Line  are 
Available. 

It  is  quite  clear  that  if  the  argument  made  under  Point  I  holds 
good,  the  subway  will  never  carry  sufficient  passengers  in  any  one 
year  to  earn  interest  and  sinking  fund  for  that  year  upon  the 
city's  bonds  issued  for  construction,  unless  through  a  crowding 
of  passengers  worse  than  that  found  in  the  present  subway. 

As  the  city  in  any  case  can  never  hope  to  wipe  out  its  cumula- 
tive deficit  by  the  earnings  of  the  new  subways  under  this  contract, 
it  must  determine  in  advance  of  the  first  year  of  operation  how 
each  deficit  shall  be  met  when  it  arises. 

On  the  basis  of  the  most  liberal  traffic  estimate  submitted  for 
the  first  year  of  operation,  of  4i5i0,000,00O  passengers,  the  city's 
deficit  that  year  would  amount  to  $2,940, 0'OO,  and  on  the  basis 
of  the  Interborough's  estimate  of  42'5,0i00,0'00  it  would  be  the 
same.  The  city,  therefore,  must  determine  in  1917  whether  this 
deficit  can  be  met  by  writing  the  amount  thereof  into  the  tax 
budget  for  the  ensuing  year  or  by  the  issue  of  bonds  to  fund  it. 
The  funding  of  a  deficit  which  the  city  can  never  expect  to  dis- 
charge, but  which,  as  far  as  reasonable  foresight  can  predict,  will 
go  on  increasing  during  the  life  of  the  contract,  would  constitute 
reckless  municipal  financing.  Such  a  course  would  shortly  destroy 
the  city's  bonds,  as  they  occur  from  year  to  year,  will  be  carried 
in  the  tax  budget. 

As  the  first  such  deficit,  on  the  basis  of  all  traffic  estimates 
will  amount  to  $2,940,000,  it  is  quite  clear  that  the  city,  in 
adopting  this  contract,  is  compelled  to  choose  between  deplorable 
congestion  to  relieve  which  it  was  supposed  new  subways  were 
chiefly  to  be  built,  and  large  and  burdensome  additions  to  the 
tax  rate. 

O^n  the  other  hand  the  estimates  of  traffic  and  cost  prepared 
by  the  engineers  of  the  Public  Service  Cbmmission  show  that 
the  independent  city  subway  system,  whether  operated  by  the 
Brooklyn  Rapid  Transit  Cbmpany  or  by  some  other  operator  will 
earn  not  only  interest  and  sinking  fund  on  the  city's  bonds  but; 
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within  a  few  years  will  show  a  handaome  profit  to  be  shared  by 
the  city. 

IV. 
Because  the  City's  Powee  to  Kecaptuee^  which  Eveey- 

ONE  CONSIDEES   INDISPENSABLE^  IS    MadE   PeaCTICALLY  IMPOSSI- 
BLE   BY     THE      PeoPOSED      TeEMS      AND      IS      SuEEOUNDED      WITH 

Conditions     That     Peactically     Insuee     Confusion     and 
Litigation. 

(a)  While  the  offer  appears  to  conform  to  the  condition  pre- 
cedent to  a  contract  with  the  Interborough  laid  down  by  the 
comptroller  and  myself  in  the  transit  committee's  majority  report 
of  Jamiary  5,  1911,  and  in  memorandumi  as  s^ubmitted  to  this 
board,  namely,  an  exchange  of  its  lease  upon  its  Pourth  avenue 
subway  south  of  Forty-second  street  for  an  equivalent  lease  upon 
the  new  Seventh  avenue  subway,  in  point  of  fact  it-  leaves  a  loop- 
hole through  which  the  company  may  escape  compliance  with 
this  essential  part-  of  its  contract. 

The  company's  offer,  section  6,  reads  in  part  as  follows :  so  that 
the  "  city  if  it  so  elect  may  obtain  possession  of  either  a  complete 
east  side  or  a  complete  west  side  subway  line,  the  Interborough 
Company  will  consent,  in  the  event  of  the  neccissary  legislation 
having  been  secured,  in  the  securing  of  which  it  will  co-operate, 
and  provided  the  lien  of  any  duly  authorized  mortgage  be  not  dis- 
turbed to  a  modification  of  Contracts  Nos.  1  and  2  *  *  * 
so  that  that  portion  of  the  existing  subway  system  extending  south- 
ward from  Porty-second  street  in  Manhattan  to  Atlantic  avenue 
in  Brooklyn  *  *  *  shall  be  held  under  lease  terminable  at 
any  time  after  ten  years     *    *     *." 

The  condition  named  by  the  company  "  provided  the  lien  of 
any  duly  authorized  mortgage  be  not  disturbed  "  affords  an  oppor- 
tunity for  avoiding  compliance  with  this  part  of  the  offer.  As 
already  twice  pointed  out  in  this  board,  there  are  two  mortgages 
affiecting  the  present  leases  of  the  existing  subway. 

The  first  is  a  mortgage  made  by  the  Interborough  Rapid  Transit 
Company  and  is  a  direct  lien  upon  these  leases.  This  is  an 
ordinary  railroad  mortgage  and  contains  a  release  clause  such 
as  to  enable  the  Interborough  Rapid  Transit  Company  to  effect 
the  exchange  desired. 
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The  stock  -of  the  Interborough  Rapid  Transit  Oompany  is  held 
and  owned  by  the  Interborongh-Metropolitan  Company.  The 
other  mortgage  is  one  made  by  the  Interborough-Metropolitan 
Company,  pledging  this  Interborough  Rapid  Transit  Oompany 
stock  as  security  for  the  Interboroagh-Metropolitan  Company's 
bonds.    One  clause  of  this  mortgage  reads  as  follows : 

"  And  the  Interborough  (Rapid  Transit)  Company  shall  do 
all  these  things  necessary  or  proper  to  preserve  its  rights  in  said 
rapid  transit  railways  under  and  pursuant  to  said  leases." 

Quite  obviously,  then,  the  Interborough  Rapid  Transit  Cb-m" 
pany  if  called  upon  to  comply  with  the  terms  of  its  offer,  it  may 
ansvper  that  the  lien  of  the  above-described  duly  authorized  mort- 
gage would  be  disturbed  by  compliance  and  that,  therefore,  'under 
the  terms  of  its  offer,  it  need  not  comply.  In  order  that  the  city 
may  be  in  a  position  to  compel  an  exchange  of  these  leases,  the 
Interborough-Metropolitan  Company,  the  mortgage  trustee  and 
the  bondholders  should  join  in  the  agreement  for  exchange. 

As  it  stands,  this  clause  of  the  offer  is  calculated  to  mislead 
the  city's  authorities  into  the  belief  that  they  are  about  to  obtain 
control  over  a  continuous  east  side  trunk  line  which,  in  point  of 
fact,  they  will  never  get. 

(b)  The  recapture  provision  becomes  inoperative  when  read 
in, the  light  of  subdivision  7,  section  (a)  of  the  offer,  which  reads 
in  part  as  follows :  '"  The  right  of  recapture  provided  for  m 
this  paragraph  shall  nevertheless  be  exercised  by  the  city  with 
respect  to  the  whole  of  any  one  or  more  of  the  following  groups 
of  lines  (a)  the  Seventh  avenue  line  inckiding  the  extension  under 
the  East  river  to  Borough  hall,  Brooklyn,  the  Lexington  avenue 
line  together  with  the  extension  to  Pelham  Bay  Park  and  on 
Jerome  avenue  to  the  extension  of  the  latter  avenue  with  Wood- 
lawn  road  adjoining  Woodlawn  Cemetery." 

The  provision  just  quoted  makes  it  encumbent  upon  the  city 
to  take  both  the  Seventh  avenue  and  Lexington  avenue  or  neither. 
It  thus  nullifies  that  part  of  the  offer  relating  to  the  exchange 
of  the  present  Fourth  avenue  for  the  Seventh  avenue  or  Broad- 
way for  Lexington  avenue  divisions.  If  the  exchange  were 
effected  then  this  provision  for  the  taking  of  both  or  neither  the 
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Seventh  and  Lexington  avenue  divisions  becomes  both  impractica- 
ble and  impossible. 

(c)  In  failing  to  provide  for  a  segregation  of  city  capital  to 
■trunt  lines  or  for  the  taking  bj  the  city  of  trunk  lines  up  to 
the  aggregate  of  its  total  investment  without  additional  payment 
to  the  company,  the  proposed  contract  places  serious  diiEcultles 
in  the  way  of  recapture  by  the  city  of  any  material  portions  of 
the  new  subways. 

If  the  city  capital  were  segregated  to  trunk  lines  then  in  ex- 
ercising its  right  to  recapture  such  trunk  lines,  the  city  would 
not  be  compelled  to  make  a  large  capital  payment  to  the  com- 
pany. The  same  is  true,  if  the  city  were  permitted  to  take  over 
a  specified  group,  or  groups,  of  lines  up  to  a  total  value  equal 
to  its  capital  investment,  either  without  paying  any  additional 
capital  sum  to  the  company  or  if  the  value  of  the  lines  recaptured 
was  found  to  exceed  the  total  of  the  city^s  investment,  then  on 
payment  of  such  excess  only.  Under  the  present  terms  of  the 
offer,  to  take  over  any  group  or  groups  of  lines,  the  city  will  be 
compelled  to  pay  to  the  company  a  capital  sum  equal  to  the  com- 
pany's investment  in  such  lines,  as  the  offer  now  stands,  will  be 
upwards  of  50  per  cent  of  the  cost  of  construction.  The  im- 
probability of  the  citys  ever  being  in  a  position  financially  to  pay 
over  so  large  a  lump  sum  has  been  pointed  out  sufBciently  here- 
tofore. 

(d)  The  provision  for  the  recapture  of  the  present  subway  at 
the  end  of  thirty-five  years  "  upon  payment  to  the  company  of 
a  sum  equal  to  the  then  present  worth  of  the  existing  subway 
leases  estimated  upon  the  basis  of  the  annual  net  profits  of  the 
five-year  period  immediately  preceding  recapture  is  absurd  and 
impossible  of  performance. 

As  receipts  of  old  and  new  divisions  are  to  be  pooled  from 
1917  forward j  it  will  manifestly  be  impossible  to  determine  the 
net  profits:  of  the  old  portion  for  any  five-year  period  subsequent 
to  1917,  and  therefore  impossible  to  compute  the  then  present 
worth  of  the  lease  of  that  portion  of  tie  system.  This  provision 
sounds  well,  but  is  wholly  valueless  to  the  city,  not  only  for  the 
reason  stated,  but  also  because,  even  were  it  possible  to  compute 
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the  then  present  worth  of  the  lease,  recapture  would  entail  a 
lump  sum  payment  far  beyond  the  city's  means. 

V. 
Because^  by  Insuring  that  the  City  Will  Nevek  Receive 
Inteebst  and   Sinking   Fund   Upon   Its   Bonds   Issued   foe 
'Construction,  foe    All    of    the    Reasons    Stated    Undee 

OPOINT  I,  IT  PeeVENTS  THE  EXEMPTION   OF   TheSE  B'ONDS  FeoM 

the  Debt  Limit  and  Thereby  Impairs  the   C1ty"s  Subway 
Building  Capacity  foe  the  Future. 

VI. 
Because  in  Providing  that  Futuee  Extensions  as  Soon 
as  They  Become  Peofitable  Shall  be  Included  Undee  the 
Opeeating  Teems  of  the  Geneeal  Unprofitable  Contract, 
it  Makes  Certain  that  the  City  Will  Never  Receive  In- 
terest AND  Sinking  Fund  Upon  Bonds  Issued  foe  Future 
Extensions. 

This  work  will  have  two  harmful  results :  first,  it  will  prevent 
such  bonds  from  exemption  from  the  debt  limit;  second,  it  will 
greatly  discourage  the  building  of  future  extensions  because  of 
the  necessity  for  the  inclusion  of  the  bonds  issued  for  their  con- 
struction in  the  general  city  debt. 

CfN  GROUKDS  OF  PLAIN  BUSINESS. 

VII. 

Because  an  Indefensible  Failure  to  Provide  for  De- 
preciation   AND    OiBSOLESCENCE   IN    THE    PRESENT    SuBWAYS    IN 

THE  Past  is  Made  the  Basis  of  a  Gift  for  Private  Capital 
of  Ovee  $1,00'0,'000  a  Yeae  foe  Forty-nine  Years. 

On  account  of  the  company's  alleged  capital  now  invested  in 
the  present  subway,  the  preference  to  be  paid  to  the  company  is 
$6,335, OO'O,  which  is  said  to  be  the  average  of  the  net  profits  of 
the  last  two  years  of  operation.  In  point  of  fact  it  is  no  such 
thing,  but,  approximately,  $l,0'OiOyOiOO  higher  than  the  actual 
average  of  net  profits  of  the  last  two  years.  During  these  two 
years  of  operation  when  the  net  profits  of  the  Interborough 
Company    from    the    subway   were    claimed    to    be    respectively 
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$'6,769,5Y7  and  $5,9'00i,42i3,  the  company,  as  already  stated,  was 
not  providing  for  depreciation  or  obsolescence  during  those  two 
years  would  have  been  $2,1'28,00'2.  This  figure  is  based  upon 
the  following: 

Depreciation  during  year  ending  June  30,   1910, 

at  1.5  cents  per  car  mile $746,339  O'O 

Obsolescence    at    three-fourths    of    1    per  cent    on 

$35,000,000 262,500  00 

Total $1,008,839  00 

Depreciation  during  year  ending  June  30',  1911, 

at  1.5  cents  per  car  mile $856,663  00 

Obsolescence    at    three-fourths   of    1    per  cent   on 

$35,000,000 262,500  00 

Total $1,119,163  00 


The  rate  of  depreciation  per  car  mile  is  taken  from  the  report 
rendered  by  Bion  J.  Arnold  upon  the  "  return  investment  in  the 
subway"  to  the  Public  Service  Commission,  and  is  his  estimate 
of  the  amount  that  ought  to  be  set  aside  annually  for  that  purpose. 
The  rate  for  obsolescence  is  that  suggested  in  the  conference  com- 
mittee's report  of  last  June  and  is  three-fourths  of  1  per  cent  of 
the  cost  of  equipment.  It  follows  therefore  that  the  preferential 
sum  to  be  paid  the  company, .  including  asi  it  does  one  million 
dollars  of  deferred  depreciation  and  obsolescence  is  that  more 
than  a  million  dollars  higher  than  the  average  net  earnings  of 
the  last  two  years.  The  city  will  therefore  pay  to  the  company 
every  year  during  the  life  of  the  proposed  contract,  as  part  of  this 
preferential,  one  million  dollars  more  than  the  average  net  earn- 
ings of  the  Interborough  subway  during  the  past  two  years. 

VIII. 

Because  erom  $40,000',000  to  $50,000,000  is  Needlessly 
Given  to  Peivate  Capital  by  Sacbificing  Teems  in  Existing 

CONTEACTS  as   TO   READJUSTMENTS. 
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This  resuli  has  been  fully  explained  already  in  memoranda 
■which  I  have  filed  with  this  boaxd  heretofore  ^and  is  cleai-ly  and 
fuUy  restated  in  the  memoranda  of  the  City  Club  and  of  the 
People's  Institute.  It  will  be  sufficient  to  refer  here  to  the  fact 
that  the  initial  terms  of  contracts  1  and  2  expire  respectively  in 
the  years  1954  and  1943 ;  that  under  the  existing  contracts  there 
will  be  on  those  dates  readjustments  of  terms  and  -that,  if  agree- 
ment cannot  be  reached  between  the  city  and  the  company,  arbi- 
tration may  be  had. 

A  forty-nine  year  flat  term  without  readjustment  would  extend 
the  period  of  the  company's  enjoyment  of  its  present  lucrative 
terms  of  operation  for  twelve  yearA,  in  the  case  of  the  longer  lease,. 
and  for  twenty-^three  years  in  the  case  of  the  shorter  lease. 

The  estimate  of  forty  to  fifty  million  dollars  which  the  com- 
pany will  gain  and  the  city  lose  by  extending  the  terms  of  both 
leases  to  forty-nine  years  without  readjustment  is  based  upon  the 
reasonable  assumption  that  neither  through  agreement  nor  arbi- 
tration would  the  company  get  better  terms  than  an  even  division 
of  profitsi  with  the  city  over  and  over  expenses  of  operation. 

Assuming  that  the  present  subway  would  be  carrying  no  more 
than  30'O,0'0O,O0'0'  passengers  at  the  time  of  the  expiration  of  the 
initial  term  of  leases  1  and  2'  and  operating  at  the  same  cost  ration 
as  now,  ithe  net  profits  per  year  would'  be  $4,368,100'  for  contract 
ISTo.  1  and  $1,681,900  for  contract  ISTo,  2. 

Assuming  that  agreement  or  arbitration  would  then  result  in  an 
even  division  between  city  and  company,  the  city  by  waiving  the 
readjustment  at  the  end  of  initial  terms  gives  up  $'2,184,0i50'  per 
year  for  twelve  years  in  the  case  of  contract  'So.  1  and  $840,950 
for  twenty-three  years  in  the  case  of  contract  So.  2,  or  $45,549,450 
in  all. 

IX. 

Because  the  Company  is  to  be  Given  Back  the  Value  of 
THE  Equipment  of  the  Peesent  Subway  Three  Times  Over 
AND  THE  Value  op  New  E.quipment  Twice  Over. 

As  to  old  equipment: 

Once,  as  a  part  of  operating  expenses  under  the  name  of  de- 
preciation, and  obsolescence  funds,  as  per  section  12,  siibdivision 
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(a)  of  the  offer.  The  amounts  -which;  the  company  may  aiinnally 
write  into  the  depreciation  and  obsolescence  funds  are  not  limited. 
The  conference  committee's  reiport  of  last  June  calls  for  an  annual 
sum  sufficient  fully  to  amortize  equipment  by  the  end  of  the 
contract.  These  funds  will,  therefore,  undoubtedly  equal  the  cost 
of  equipment  at  the  end  of  the  forty-nine-year  period. 

A  second  tim-e:  through  the  preferential  payment  of  $6,335,000, 
whidh,  asi  has  already  been  pointed  out,  includes  isum,s  for  depre- 
ciation and  obsolescence  which  should  have  been,  but  were  not, 
deducted  in  the  past. 

A  third  time:  through  the  operation  of  section  17  of  the  offer, 
which  compels  the  city  to  take  over  the  existing  equipment  on  the 
expiration,  of  the  contract  term  at  its  then  'appraised  value.  As 
the  funds  above  named,  established  under  section  12,  subdivision 
(a),  of  the  offer  undoubtedly  will  be  sufficient  to  amortize  the 
value  of  the  equipment  on  the  expiration  of  the  contract  term,  any 
sum  which  the  city  pays  the  company  for  the  then  value  of  the 
equipment  will  be  pro  tanto  a  third  payment. 

As  to  new  equipment: 

Once,  as  a  part  of  operating  expenses  under  subdivision  (a)  of 
section  12  of  the  offer. 

A  second  time,  through  the  sinking  fund  presumably  to  be  pro- 
vided for  as  a  part  of  the  6  per  cent  preference  upon  new  capital 
payable  to  the  company  under  subdivision  (c)  of  section  12  of 
the  offer,  I  say  presumably,  because  the  offer  contemplates  that 
the  company  shall  get  a  flat  6  per  cent  on  its  new  capital  invest- 
ment, without  the  segregation  of  this  sum  into  interest  on  the  bonds 
and  sinking  fund. 

X. 

Because  the  Sinking  Funds  Established  are  Geossly 
Excessive,  Without  any  Provision  that  the  City  Shall 
Share  in  the  Surplus  Cijeated. 

With  all  of  the  guaranties  included  in  this  proposi- 
tion, the  company's  bonds  cannot  conceivably  fail  to  sell 
at  par  or  better,  if  offered  as  '5  per  cent  bonds,  and 
if  sold  by  public  letting  or  auction,  as  they  should  be,  as 
ordered    by    the    Public  Service    Commission    in    the    cases    of 
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the  Btoiix  Gas  &  Electric  Company,  and  Kings  County 
Lighting  Company,  in  ISTew  York;  and  as  in  the  case  of  the  Con- 
sumers' Gas  Company  of  Toronto',  and  all  gas  and  water  com- 
panies in  Great  Britain.  This  will  leave  a  sinking  fund  of  1 
per  cent  to  amortize  the  cost  of  construction.  In  point  of  fact,  at 
the  end'  of  the  contract  term,  the  sinking  fund  which  is  the  result 
of  accumulations  of  annual  payments  of  1  per  cent  upon  the  new 
capital,  if  invested  at  4^^  per  cent,  will  equal  the  amount  of  the 
company's  capital  investment  plus  a  siurpluS'  of  $60,000,000.  In 
other  words,  an  annual  payment  of  1  per  cent  on  $77,000,000,  if 
invested  at  4^/2  per  cent  throughout  a  term  of  forty-nine  years 
and  one  per  cent  on  $10,000,0'0€'  for  forty-four  years  will  amount 
at  the  end  of  the  leas©  term  to  $126,404,086.  This  exceeds  the 
company's  total  investment  of  $87,000,000  hy  $39,404,0-86. 

The  offer  does  not  provide  that  such  surplus  of  $60,000,000  or 
$39,404,086,  as  the  case  may  he,  shall  revert  to  the  city.  As  the 
offer  now  stands,  the  company  may,  and  will,  appropriate  this 
emormous  'bonus.  Any  fair  contract  should  provide  either  that 
all  surplus  in  such  fundsi  shall  revert  to  the  city  until  all  the  ac- 
cumulated deficits  are  wiped  out,  and  that  the  remainder  of  any 
surplus  in  siuoh  funds  shall  be  shared  by  the  city  and  company 
equally,  or  that  tiie  interest  and  sinking  fund,  which  latter  should 
not  exceed  .588722  per  cent,  ^an  amaual  increment  sufficient,  if  in- 
vested at  4%  per  cent,  compounded  annually,  to  wipe  out  the 
principal  in  forty-nine  years. 

This  objection  applies  alike  to  the  offer  of  the  Inter  borough 
Company  and  to-  the  proposed  contract  with  the  Brooklyn  Rapid 
Transit  Company. 

XI. 

Because  the  O'ffee  Denies  the  Oity  a  Shaee  of  Ant 
Advantage  that  Mat  be  Reaped  bt  the  Oompant  Theough 
the  SIale  of  its  Bonds  at  a  Peemium. 

This  also  applies  to  both  companies. 

In  view  of  the  city's  extraordinary  guaranties  against  all  and 
any  conceivable  loss,  the  company's  bonds  would  undoubtedly  sell 
considerably  above  par  if  sold  at  public  auction  or  letting,  as 
they  should  be.    As  the  price  realized  will  be  wholly  the  result 


Report  of  Joint  Legislative  Committee  331 

of  the  city  guaranties,  some  share  of  the  premium  should  be 
reserved  to  the  city  or  at  least  credited  toward  amoTtization  of 
principal. 

I  offer  in  evidence  an  article  by  Delos  F.  Wilcos:,  formerly 
head  of  the  franchise  bureau  of  the  Public  Service  Commission. 
This  article  was  printed  in  the  Municipal  Magazine;  it  is  en- 
titled "  The  New  York  Subway  Contracts."  Mr.  Wilcox  is 
considered  to  be  an  authority. 

The  New  Toek  SIitbwat  Oonteacts. 

The  Chicago  street  railway  settlement  ordinances,  coming  just 
before  thei  day  of  regulation  by  commission,  marked  an  era  in 
franchise  contract  regulation,  and  in  spite  of  the  vigor  of  the 
commission  movement  the  stimulus  given  to  elaborate  regulation 
by  contract  has  not  yet  been  checked.  In  1910  the  Cleveland 
street  railway  settlement  and  the  Minneapolis  gasi  ordinances 
embodies  the  spirit  of  local  regulation  in  complex  agreements 
which  have  since  vied  with  the  Chicago  ordinances  in  public  in- 
terest. Many  other  cities  are  wrestling  with  big  franchise 
problems,  and-  seeking  to  realize  settlements  patterned  more  or 
less  after  the  "  Chicago  plan  "  or  the  "  Cleve'land  plan." 

There  seems  to  be  a  tendency  toward  more  and  more  elaborate 
franchise  contracts  wherever  private  ownership  or  operation  is 
regarded  as  temporary,  and  preparatory  for  municipal  owner- 
ship or  operation.  Why  this  should  be  so  is  clear  when  we  con- 
sider the  financial  interest  which  the  city  has  as  the  prospective 
owner  of  a  great  public  utility.  Immense  property  rights  are 
involved.  Sometimes  the  investment  in  a  sing'le  utility  is  greater 
than  the  entire  O'Utstanding  debt  of  a  city.  When  the  city  is 
granting  a  franchise  for  the  construction,  reconstruction  or  de- 
velopment of  such  an  enterprise,  and  looks  upon  it  as  something 
which  the  city  itself  will  sooner  or  later  acquire,  it  is  only 
common  business  prudence  —  one  of  the  established  ways  of  the 
world  —  to  insist  that  the  grant  of  privileges  shall  be  carefully 
defined  and  restricted,  and'  tied  up  with  corresponding  obliga- 
tions for  the  benefit  of  the  city. 

These  are  stirring  days  in  public  utility  regulation.  Six  years 
ago  the  first  public  service  commissions  were  established  in  two 
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States,  ~Hew  Yo-rk  and'  Wisconsin.  Tke  public  utilities  commis- 
sion idea  has  spread  so  .rapidly  that  now  there  are  cominissions 
with  wide  powers  in  about  one-half  of  the  States,  and  more  are 
coming. 

It  has  been  thought  by  some  that  the  advent  of  commissions 
embodying  the  idea  of  continuous  regulation  of  rates  and  services 
under  the  police  power,  sounded  the  death  knell  of  the  franchise 
contract.  In  certain  localities,  State  regulation  has  been  striding 
across  the  horizon  brushing  aside  looal  ordinances  and  even  home 
rule  charters  and  accepted  franchises'  as  if  they  were  cobwebs  in 
the  corner  of  the  sky.  People  have  asked:  "  Why  do  we  need 
any  elaborate  franchise  documents,  when  we  have  the  power  to 
regulate  the  utilities  at  any  time?  Why  not  forego  the  attempt 
to  foresee  the  future  and  to  write  down  in  a  contract  things 
which  only  time  can  prove?  Why  not  leave  all  such  matters  to 
the  public  utilities  commission,  to  be  decided  as  the  specific  need 
arises  ? " 

If  public  utilities  are  viewed  as  a  permanent  function  of 
p-rivate  corporations,  soi  that  no  one  has  any  interest  in  the 
property  as  such  except  the  present  owners  and  the  users  of  the 
utility,  it  may  be  said  with  som-e  show  of  reason  that  a  franchise 
need  be  nothing  more  than  a  permit  to  occupy  the  public  streets. 
If,  on  the  other  hand,  ultimate  municipal  ownership  is  kept  in 
view,  either  as  an  established  policy  or  as  a  lively  option,  it  is 
evident  that  commission  regulation  cannot  take  the  place  of  a 
contract  between  the  parties,  covering  at  least  the  elements  going, 
to  the  determination  of  the  purchase  price,  the  upkeep  and  ex- 
tension of  the  property,  the  audit  of  investment  accounts,  the 
amortization  of  the  capital  value  out  of  earnings,  and  other  kindred 
matters. 

Commission  regulation  has  been  looked  upon,  either  as  a 
permanent  substitute  for  public  ownership  or  as  a  final  experi- 
ment and  preparation  for  it.  Which  it  is,  makes  all  the  differencte 
in  the  world.  If  it  is  the  former,  elaborate  franchise  contracts 
will  not  be  considered  necessary  and  the  municipalization  of 
public  utilities  will  become  more  remote  and  more  difiicult  from 
year  to  year.  If  it  is  the  latter,  regulation  will  not  interfere 
with  franchise  contracts,  except  where  they  are  devised  to  weaken 


Eepoet  of  Joint  Legislative  Committee  333 

ultimate  public  control  and  will  look  with  favor  upon  specific 
arrangements  between  cities  and  utility  companites  tending  to 
prepare  the  way  for  municipal  ownership. 

As  if  to  prove  beyond  peradventure  that  continuous  regulation 
cannot  take  the  place  of  the  contract  method,  it  was  left  for  the 
Public  Service  Commis'sion  having  jurisdiction  in  New  York 
City,  though  a  State  body  created  for  regulatory  purposes,  to 
carry  the  idea  of  contract  regulation  furthest  of  all.  The  sub- 
way contracts  and  elevated  railroad  ciertificates  signed  by  the 
Commission  on  March  19,  1913,  are  volumes  with  an  aggregate 
of  no  less  than  700'  printed  pages.  With  its  right  hand,  as 
representative  of  the  city,  the  commission  marshals  125,000 
cunning  words  and  after  many  an  interminable  conference, 
organizes  them  into  contract  form  and  requires  the  companies  to 
sign  them.  At  the  same  time,  with  its  left  h.and,  as  an  organ 
of  the  State,  the  commission  holds  taut  the  reins  of  r'egulation 
by  administrative  order,  and  jealously  asserts  its  prerogative  to 
regulate,  independent  of  franchise  contracts.  The  secret  of  the 
voluminous  contracts  in  New  York,  as  in  Chicago,  Minneapolis 
and  Cleveland,  is  the  fact  that  in  each  case  the  idea  of  future 
municipal  ownership  dominated  the  negotiations. 

The  New  York  City  rapid  transit  settlement  just  consummated 
after  eight  yeai-s  of  subway  negotiations  and  more  than  twenty 
years  of  intermittent  dickering  with  the  elevated  roads,  consti- 
tutes the  most  stupendous  local  franchise  bargain  that  has  ever 
been  considered  by  any  city  in  the  world.  With  a  population  of 
five  million  people  within  its  municipal  boundaries,  New  York 
now  has  three  systems  of  local  rapid  transit  railways,  represent- 
ing an  aggregate  capital  investm.ent  of  about  $250,000, OOO'  and  an 
annual  capacity  of  about  800,000,000.  passengers.  The  city  also 
has  four  great  bridges  over  the  East  river  connecting  the  borough 
of  Manhattan  with  the  boroughs  of  Brooklyn;  and  Queens,  con- 
structed at  a  cost  of  about  $100,000,000.  These- bridges  were 
constructed  at  a  cost  of  about  $10O,0O0',0O0  to  carry  altogether 
twelve  rapid  transit  railroad  tracks,  of  which  only  the  two  tracks, 
on  the  New  York  and  Brooklyn  bridge  have  thus  far  been  used 
to  their  capacity,  while  of  the  r^t  only  the  two  on  the  Williams- 
burg bridge  have  thus  far  been  used  at  all. 
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The  rapid  transit  plans  just  agreed  upon  involve  the  expenditure 
of  about  $330,000,000  of  new  capital  in  transit  lines,  and'  the  put- 
ting of  the  bridges  across  'the  East  river  into  full  use.  Thus  it  ap- 
pears that  these  plans  call  for  an  immediate  increase  of  about 
130  per  cent  in  the  investment  in  rapid  transit  railroads  proper, 
and  an  increase  of  more  than  20'0'  per  cent  in  the  utilization  for 
rapid  transit  purposes  of  the  $100,000,000'  investment  in  the 
bridges.  The  so-called  "  dual  plan,"  as  embodied  in  the  new  con- 
tracts and  franchises,  provides  for  an  increase  of  150  per  cent  in 
the  total  passenger  capacity  of  the  rapid  transit  lines,  so  that, 
at  the  end  of  five  years,  with  all  the  proposed  new  lines  con- 
structed, connections  made  and  additional  facilities  provided,  New 
York  City's  rapid  transit  capacity  will  be  at  least  2,000,0'0'0,0'00 
passengers  per  annum.  How  stupendous  the  plan  is  and  how 
important  the  influence  it  must  necessarily  have  upon  the  financial, 
social  and  industrial  conditions  in  ISTew  York  may  be  seen  from 
the  fact  that  in  the  fiscal  year  ending  June  30',  1912,  the  total 
number  of  fare  pas'Sengers  carried  in  ISTew  York  City  on  all  the 
local  transit  lines,  including  the  snirface  street  cars,  was  less  than 
$1,700,000,000'.  In  other  words,  it  is  now  proposed  to  enlarge  the 
rapid  trai;sit  system  at  one  stroke  so  that  it  will  accommodate 
within  four  or  five  years  more  than  the  total  number  of  passengers 
now  conveyed  on  the  rapid  transit  lines  plus  the  surface  street 
railways. 

The  engineering  problems  connected  with  this  vast  enterprise 
have  for  the  most  part  been  overcome  in  the  construction  of  the 
old  subway  and  the  bridges.  It  is  possible  that  still  greater  diffi- 
culties may  be  met  in  burrowing  under  the  narrow  roadways  of 
Nassau  and  William  streets,  among  the  roots  of  the  sky-scrappers 
of  the  financial  district,  but  the  engineers  approach  the  problem 
with  confidence,  believing  that  in  the  main  the  difficulties  still 
to  be  encountered  are  similar  to  those  which  have  already  been 
overcome. 

It  is  the  political  and  financial  aspects  of  the  problem  that  have 
caused  most  of  the  trouble.  When  we  reflect  upon  the  variety 
of  the  financial  interests  involved,  upon  the  complexity  of  the 
legal  requirements  and  the  multiplicity  of  authorities  whose  co- 
operation is  required,  it  is  a  marvel  that  any  subways  at  all  have 
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been  constructed  and  put  in  operation  in  New  York.  It  is  in- 
evitable that  plans  involving  so  much,  and  the  interests  of  so 
great  a  population  in  matters  so  vital  to  every-day  comfort,  con- 
venience and  business  success,  should  have  been  the  subject  of 
fierce  controversy.  Ever  since  the  present  subway  was  opened  in 
19i04,  the  public  authorities  of  New  York  have  been  planning, 
negotiating,  replanning  and  wrestling  with  the  problem  of  subway 
expansion,  and  ever  since  ISBl  the  problem  of  additional  fran- 
chises for  the  improvement  and  extension  of  the  elevated  railroads 
has  been  acute.  Nothing  had  been  accomplished  with  the  Man- 
hattan Kailway  since  J.  P.  Morgan  headed  a  committee  to 
negotiate  new  franchises  with  the  rapid  transit  board  and  old  Jay 
Gould  tottered  down  to  tell  the  board  that  the  elevated  railroads 
were  one  of  the  chief  health  agencies  of  the  city,  warranted  to 
cure  any  disease  but  grip,  all  by  reason  of  the  atmospheric  cir- 
culation induced  by  the  rush  of  trains  through  the  upper  regions 
of  the  streets.  Now  that  a  comprehensive  plan  of  snbway  and 
elevated  railroad  expansion  has  at  last  been  agreed  upon,  and  the 
contracts  signed,  sealed  and  delivered,  even  the  reluctant  consent 
of  the  thrifty  and  reactionary  heir  of  "  Doctor  "  Gould  having 
been  secured,  the  country  should  find  it  worth  while  to  pause  long 
enough  to  cast  an  inquiring  glance  in  the  direction  of  New  York 
City's  .achievement  and  look  to  see  how  far  the  metropolis  is  ahead 
of  or  behind  its  sister  cities  in  the  franchise  procession. 

Briefly,  the  dual  plan,  as  the  city's  newly  adopted  rapid  transit 
policy  is  called,  involves  the  following  main  points: 

1.  The  elevated  railroads  in  old  New  York  (Manhattan  and 
the  Bronx)  are  to  be  extended  and  third-tracked  by  the  Inter- 
borough  Rapid  Transit  Company,  the  lessee  of  the  Manhattan 
Railway  Company,  under  eighty-five-year  franchises.  The 
existing  franchises  are  perpetual.  The  new  ones  for  the  third- 
tracking  and  extensions  are  to  be  indeterminate  after  ten  years 
within  the  eighty-five-year  limit,  and  provision  is  to  be  made  for 
the  amortization,  within  that  time,  of  the  new  capital  invested. 
The  Manhattan  Elevated  Railway,  as  extended  and  improved, 
is  to  be  operated  as  a  separate  five-cent  fare  system,  serving  Man- 
hattan and  the  Bronx,  with  the  addition  of  trackage  rights  over 


336      Investigation  of  Public  Sebvice  Commissions 

certain  rapid  transit  lines  to  be  constructed  by  tbe  city,  serving  a 
portion  of  tlie  boroughs  of  Queens  tributary  to  the  Queensboro 
bridge,  which  enters  Manhattan  at  Fifty-ninth  street  on  a  line 
with  the  southern  booindary  of  'Central  Park. 

i2.  The  present  municipal  subway,  extending  north  and  south 
through  the  borough  of  Manhattan  with  two  branches  running 
into  the  Bronx,  north  of  the  Harlem  river,  and  one  short  exten- 
sion to  the  business  heart  of  Brooklyn,  now  operated  by  the  Inter- 
borough  Rapid  Transit  Company  under  leases  from  the  city, 
is  to  be  extended  by  what  is  practically  a  doubling  of  its  lines 
in  Manhattan  and  the  Bronx,  by  the  addition  of  another  tunnel 
under  the  East  river  to  Brooklyn  by  the  construction  of  lines  to 
serve  an  important  V-shaped  section  of  Brooklyn  not  now  served 
by  any  rapid  transit  line  and  by  the  utilization  of  the  Steinway 
tuimel  under  Eorty-second  street  and  the  East  river  with  two  exten- 
sions into  the  northwest  portion  of  the  borough  of  Queens. 

The  present  subway  was  constructed  with  city  money  and 
equipped  by  the  operating  company.  The  extensions  of  the  pres- 
ent subway  are  to  be  constructed  half  with  city  money  and  half 
with  money  furnished  by  the  operating  company,  and  are  to  be 
equipped  by  the  company.  The  present  subway  is  held  under  two 
leases.  One,  covering  the  portion  north  of  the  City  Hall,  orig- 
inally extended  for  a  period  of  fifty  years  from  1904,  with  the 
right  of  renewal  for  twenty-five  years  more  upon  a  readjustment 
of  the  rental.  The  other,  covering  the  line  from  City  Hall  to 
Atlantic  avenue,  Brooklyn,  extended  for  a  period  of  thirty-five 
years  from  190i8,  with  a  similar  right  of  renewal.  During  the 
renewal  terms,  the  rentals  were  to  be  readjusted,  and  at  the  final 
expiration  of  the  leases  in  19'7'9  and  196'8,  the  city  was  to  get 
possession  of  the  subway  free  of  cost  and  to  purchase  the  equip- 
ment at  its  then  fair  value.  In  all  probability,  the  rental  during 
the  renewal  periods  would  have  been  more  than  sufiicient  to  pay 
for  this  equipment. 

Uinder  the  new  subway  contract  with  the  Interborough  Rapid 
Transit  Company,  the  existing  leases  have  been  levelled  by  the 
extension  of  their  original  tcTms  to  December  31,  il96i5,  and  by 
the  abrogation  of  the  company's  right  to  the  renewals.  The  new 
lines  connected  with  the  present  subway  are  to  be  leased  to  the 
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Inter  borough  'Company,  and  not  only  the  new  subways  themselves, 
but  the  new  equipment  will  come  into  the  possession  of  the  city 
without  cost  a'fc  the  expiration  of  the  new  contract,  some  fifty- 
three  years  hence.  In  the  meantime,  however,  although  the  city's 
investment  of  about  $6O,00O,0i0'0  in  the  present  subway  will  con- 
tinue to  be  taken  care  of  as  a  first  charge  on  the  earnings  of  tJie 
extended  system,  the  company  will  be  entitled  to  take  out  of  earn- 
ings the  sum  of  $6,335,000  annually,  representing  its  average 
annual  net  profits  for  the  two-year  period  ending  June  30,  1911, 
and  6  per  cent  on  all  new  capital  furnished  by  it,  before  either 
interest,  sinking  fund  or  profit  is  paid  upon  the  city's  share  of  the 
new  investment.  ^Yhen  coupled  with  the  6  per  cent  upon  new 
money  immediately  to  be  furnished  by  the  company,  this  prefer- 
ential payment  is  figured  out  as  8.76  per  cent  upon  the  entire 
amount  of  capital  to  be  invested  in  the  enlarged  system  prior  to 
the  beginning  of  operation  in  1'917.  Following  this  preferential 
the  city  is  also  to  receive  8.76  per  cent  upon  the  new  money  fur- 
nished by  it.  After  the  enlarged  system  has  gone  into  operation, 
however,  the  company  will  be  required  to  contribute  one-half  of 
the  cost  of  additions  and  betterments  needed  from  time  to  time, 
and  the  entire  cost  of  the  additional  equipment  that  may'be  made 
necessary  by  the  growth  of  traffic.  Upon  this  additional  money 
the  company  will  receive  6i  per  cent  annually  as  a  preferential 
wedged  in  between  its  original  preferential  and  the  city's  8.76 
per  cent.  If  anything  is  left  after  the  payment  of  these  huge 
preferentials  and  the  establishment  of  a  contingent  reserve,  the 
balance  will  be  treated  as  net  profits  and  will  be  divided  equally 
between  the  city  and  the  company. 

The  present  subway,  with  the  extensions  included  in  the  new 
lease  to  the  Interborough  Rapid  Transit  Company,  is  to  be  oper- 
ated for  a  siingle  five^cent  fare,  but  without  transfers  (except  at 
one  point)  to  the  elevated  railroads  of  the  Manhattan  Railway 
system,  which  is  to  be  operated  by  the  same  company,  and  also 
without  transfers  to  the  other  subways  and  elevated  railroads,  not 
operated  by  this  company. 

3.  The  existing  elevated  railroad  system  of  Brooklyn  is  to 
be  in  large  measure  reconstructed,  third-tracked  and  extended.  As 
extended  it  will  have  three  lines  running  into  Queens,  serving 


338       Investigation  of  Public  Seevioe  Commissions 

certain  limited  portions  of  that  borough,  not  reached  by  the  pro- 
posed extensions  of  the  Steinway  tunnel.  The  elevated  railroads 
of  Brooklyn  now  dump  their  passengers  at  the  Manhattan 
terminals  of  the  New  York  and  Brooklyn  bridge  and  the  Wil- 
liamsburg bridge,  but  have  no  facilities  for  distributing  them 
through  the  main  business  district  of  the  city.  It  is  proposed, 
therefore,  to  construct  a  new  system  of  subways  to  provide  ade- 
quate terminal  facilities  in  lower  Manhattan  for  the  elevated 
railroads  of  Brooklyn  and  to  serve  portions  of  the  borough  of 
Brooklyn  not  now  adequately  provided  with  rapid  transit  lines 
and  not  included  in  the  V(-shaped  section  which  is  to  be  developed 
as  a  part  of  the  Interborough  Rapid  Transit  Company's  area. 
Of  the  cost  of  these  new  subways  the  city  will  furnish  about  six- 
sevenths  and  the  company  about  one-seventh,  while  the  company 
will  furnish  the  entire  cost  of  equipment.  This  company  is  also 
to  have  trackage  rights  over  the  rapid  transit  lines  to  be  con- 
structed by  the  city  as  extensions  of  the  Steinway  tunnel  in  the 
northwestern  part  of  the  borough  of  Queens.  It  is  to  be  noted 
that  while  the  Interborough  Company  will  operate  two  separate 
and  independent  systems  without  exchange  of  transfers  (except 
as  noted),  the  New  York  Consolidated  Railroad  Company  (oper- 
ating subsidiary  of  the  Brooklyn  Rapid  Transit  Company)  will 
operate  the  elevated  railroads  of  Brooklyn  and  the  subways  allotted 
to  it  as  a  single  five-cent  fare  system.  But  the  free  transfers  now 
being  given  at  many  points  between  the  elevated  railroads  of 
B'rooklyn  and  the  surface  street  car  lines  will  be  discontinued, 
unless  future  arrangements  are  made  with  the  city's  approval, 
for  their  continuance.  The  general  terms  of  the  contracts  under 
which  the  elevated  roads  of  Brooklyn  are  to  be  improved  and 
extended  and  a  system  of  municipal  subways  is  to  be  operated 
in  connection  with  them,  are  similar  in  most  respects  to  the  terms 
upon  which  the  city  deals  with  the  Interborough  Rapid  Transit 
Company.  B^ut  the  company's  fixed  preferential  and  the  city's 
percentage  preferential  are  both  much  smaller  under  the  Brook- 
lyn contract  than  they  are  under  the  Interborough  contract,  thus 
leaving  a  better  hop©  for  divisible  profits.  The  plans  for  the 
extension  and  third-tracking  of  the  elevated  roads  are  to  be  car- 
ried out  by  the  company  under  eighty-five  year  franchises  termin- 
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able  after  ten  years,  and  the  subways  are  to  be  leased  for  a  period 
ending  December  31,  1966,  when  the  city  will  come  into  possession 
of  the  subway  property,  including  both  construction  and  equip- 
ment, without  purchase.  The  existing  railroads,  however,  will 
be  retained  by  the  company  under  the  perpetual  franchises  which 
it  now  holds. 

The  dual  plan,  therefore,  is  "  dual "  only  with  respect  to  the 
number  of  operating  companies.  With  respect  to  operating  sys- 
tems it  is  a  triple  scheme.  The  Manhattan  Eailway  now  has 
a  capacity  of  about  30'0,00'0',000'  passengers.  As  enlarged, 
its  capacity  will  'be  a'bout  450,000',000.  The  present  sub- 
way has  a  capacity  of  about  300,00'0,0'00.  As  enlarged 
it  will  have  a  capacity  to  carry  between  75O,0'00i,0'00  and 
■8 00,000, 000.  The  elevated  system  of  Brooklyn,  as  now  con- 
structed, with  its  inadequate  terminal  facilities,  has  a  capacity 
of  scarcely  200,000,0010 ;  while  the  new  combined  system  of  ele- 
vated railroads  and  subways  to  be  operated  by  the  Brooklyn 
company  will  probably  have  a  capacity  of  from  800,000,000'  to 
900,000,000'  per  annum.  The  three  systems  will  represent 
Totighly  an  investment  of  $12O,O00,i000,  $250,000,000  and 
$210,000,000,  respectively,  excluding  the  cost  of  the  East  river 
'bridges,  three  of  which  will  be  used  exclusively  by  the  Brooklyn 
company,  and  one  jointly  by  thej  two  companies.  In  the  subway 
contracts,  provision  is  mad©  for  the  extension  of  either  subway 
system  from  time  to  time  in  the  future,  the  city  to  construct  the 
extensions  and  the  respective  companies  to  equip  and  operate 
them,  subject  to  certain  terms  and  conditions  which  are  calcu- 
lated to  protect  the  financial  interests  of  the  companies  while  at 
the  same  time  leaving  the  city  free  to  extend  its  rapid  transit 
lines  at  any  time  if  it  has  the  necessary  funds.  One  of  the  chief 
'difficulties  under  the  old  subway  leases  has  been  that  the  city  has 
had  no  power  to  compel  the  company  to  build  or  equip  a  foot  of 
extensions,  or  even  to  operate  an  extension  if  built  and  equipped 
'by  the  city. 

The  New  York  subway  contracts  and  elevated  railroad  fran- 
chises are  so  long  and  so  complex  that  many  interesting  details 
must  be  omitted  from  this  analysis.  It  will  be  worth  while, 
9iowever,  to  attempt  a  general  appraisal  of  these  contracts  and 
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franchises  in  comparison  with  the  Chicago  and  Cleveland  settle- 
Inents  and  in  tho  light  of  fundamental  principles  of  franchise 
regulation. 

The  big  features  of  the  Chicago  settlement  were  the  following: 

1.  Surrender  of  all  outstanding  franchises  and  inclusion  of 
suhstantially  the  entire  surface  street  railway  system,  with  future 
extensions,  under  the  terms  of  a  single  contract  plan. 

2.  Definite  fixing  of  purchase  price,  with  increase  for  addi- 
tional investment,  and  contract  right  of  city  to  take  over  the 
street  railways  at  any  time  upon  payment  of  the  price  thus  fixed. 

3.  First  class  construction  and  equipment  under  control  of 
impartial  board  of  supervising  engineers. 

4.  One-city-one-fare,  the  same  at  all  hours,  five  cents  for  adults, 
three  cents  for  children  from  seven  to  twelve  years  old,  with 
universal  transfers  except  in  the  downtown  business  district. 

5.  A  fijxed  return  of  5  per  cent  xipon  capital  value,  plus  a 
share  in  net  profits  to  thei  operating  companies  to  supply  the 
motive  for  econom^y  and  efficiency. 

6.  Fifty-five  per  cent  of  surplus  net  profits  to  go  to  the  city 
and  be  accumulated  as  a  street  railway  purchase  fund. 

'  7.  The  right  of  the  city  to  require  a  fixed  mileage  of  exten- 
sions each  year,  and  such  additional  extensions  as  will  not  re- 
duce the  companies'  surplus  profits  to  an  unreasonably  small 
amount. 

8.  Kight  of  city  to  regulate  service  subject  to  the  approval  of 
the  board  of  supervising  engineers. 

'  Certain  pointsi  in  the  Chicago  settlement  have  developed  which 
are  weak.     They  are  mainly  these: 

'  1.  Inclusion  of  franchise  values  and  superseded  property  to 
the  extent  of  many  millions  of  dollars  vnthout  any  provision  for 
the  amortization  of  this  dead  capital. 

2.  'No  provision  for  the  investment  of  the  city's  profits  in  the 
securities  of  the  companies,  thus  leaving  the  purchase  fund  to 
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accumulate  in  the  banks  at  the  rate  of  21^^  per  cent  interest  on 
par  with,  a  &  per  cent  allowance  for  brokerage  and  a  10'  per 
cent  allowance  for  contractor's  profit  on  construction  included  in 
par. 

3.  'No  provision  for  purchase  by  the  city  except  upon  pay- 
ment of  the  full  purchase  price  of  one  or  both  of  the  systems 
in  cash  in  a  lump  sum,  thus  making  purchase  difficult  and  re- 
quiring the  unnecessary  disturbance  of  the  bonded  debt. 

4.  Inadequate  provision  for  continuous  control  of  service 
by  the  board  of  supervising  engineers,  the  initiation  of  service 
regulations  being  left  to  the  city  council. 

5.  JSTo  certain  provision  as  to  what  will  happen  to  the  property 
at  the  expiration  of  the  franchise  in  1927,  if  the  city  does  not 
choose  to  buy  it  before  or  at  that  time. 

Though  based  upon  the  expectation  of  municipal  ownership, 
the  Chicago  settlement  has,  through  its  weaknesses,  made  mu- 
nicipalization more  remote  and  difficult.  After  six  years  the 
city  has  accumulated  a  purchase  fund  of  about  $ll,000,'OiOO  and 
the  purchase  price  has  increased  about  $80,000,000.  Dead  capi- 
tal alone  has  probably  increased  more  than  the  entire  accumula- 
tions of  the  purchase  fund,  though  with  the  completion  of  the 
rehabilitation  period  the  increase  of  the  dead  capital  show  now 
cease. 

The  Cleveland  settlement  came  three  years  later  than  the  Chi- 
cago settlement,  and  while  the  two  plans  have  many  points  in 
common,  they  are  radically  different  in  certain  respects.  In 
Cleveland,  as  in  Chicago,  all  outstanding  franchises  were  sur- 
rendered and  the  entire  street  railway  system  brought  under  the 
provisions  of  a  single  ordinance.  Also,  Cleveland  fixed  the  pur- 
chase price  at  which  the  city  can  take  over  the  property  at  any 
time.  But  instead  of  a  fixed  fare,  division  of  profits  and  a  pur- 
chase fund,  Cleveland  provided  for  service  at  cost  by  means  of  a 
sliding  schedule  of  fares  and  a  fixed  rate  of  return  on  a  fixed  in- 
vestment. Extensions  are  under  control  of  the  city,  subject  to 
the  company's  ability  to  finance  them  within  the  limits  of  the 
fare-schedule,  the  maximum  rate  allowed  being  four  cents  cash 
fare,  seven  tickets  for  twenty-five  cents,  and  one  cent  for  a  trans- 
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fer.  But  if  the  twenty-five-year  franchise  granted  is  ever  al- 
lowed to  come  within  fifteen  years  of  expiration,  then  the  city's 
right  to  propose  extensions  will  cease  and  the  company  will  have 
the  right  to  charge  the  maximum  rate  allowed  by  the  schedule 
and  use  its  surplus  profits  for  aanortization  purposes.  If  subse- 
quently the  city  purchases,  it  will  get  the  benefit  of  the  amortiza- 
tion. The  city  retains  a  check  upon  new  capital  expenditures 
and  repairs  and  renewals,  and  has  full  control  of  service  to  the 
extent  of  the  company's  ability  to  earn  its  fixed  return  under  the 
maximum  fares  allowed.  Matters  of  dispute,  if  arbitrable  under 
the  law,  are  to  be  determined  by  arbitration. 

The  weak  points  of  the  Cleveland  franchise  are  these: 

1.  It  capitalizes  several  million  dollars  of  franchise  values 
and  malces  no  provision  for  their  amortization  or  the  amortiza- 
tion of  any  part  of  the  capital  value  except  when  the  franchise 
comes  within  fifteen  years  of  its  expiration. 

2.  By  absolutely  fixing  the  company's  profit,  it  kills  the  mo- 
tive for  economy  aiid  efiicienoy  supposed  to  be  the  main  excuse 
for  the  continuance  of  the  private  operation  of  public  utilities. 
It  is  thus  compelled  to  rely  upon  arbitrary  checks  and  continu- 
ous control  by  the  city  street  railroad  commissioner  to  make  the 
dead  motive  act  as  if  it  were  alive. 

In  practical  operation!  what  may  be  considered  an  over- 
emphasis of  the  low-fare  idea  in  Cleveland  has  a  tendency  to 
limit  ccxtensions'  and  to  keep-  the  standard  of  service  down,  while 
at  the  same  time,  leaving  no  surplus  with  which  to  amortize  the 
investmenit  out  of  earnings  for  the  city's  benefit.  But  the  Cleve- 
land plan  at  least  hag  the  merit  of  not  being  heartily  approved 
by  the  corporations  in  every  municipality  where  they  are  trying 
to  get  the  city  to  pull  their  cheistnuts  out  of  the  fire  by  the 
capitalization  of  ancienit  losse®  and  the  guaranty  of  future  profits 
on  a  'Swollen  investment.  Thei  Cleveland  plan  has  faults,  but 
from  the  standpoint  of  future  municipalization,  these  faults  are 
far  less  serious  than  those  of  the  Chicago  plan,  even  though 
Cleveland  is  not  accumulating  a  purchase  fund. 

Three  years  are  an  era  in  these  swiftly-moving  days.  In  190'7, 
Chicago  settled.     In  1910,  Cleveland  settled.     In  1913,  l^ew 
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York  settled.  But  'New  York's  settlC'inent  lias  to  do  with,  sub- 
ways aadi  elevated  roads,  not  with,  surface  street  car  lines.  Yet 
it  may  be  truly  said  that  rapid  transit  in  New  York  has  come 
to  be  the  major  factor  in  local  transportation. 

In  the  new  subway  contracts  and  elevated  railroad  francbises 
New  York  has  gone  forward  and  backward.  It  bas  not  only 
made  pirovision  for  an  indeterminate  franchise  witbin  a  maxi- 
mum tima  limit,  but  bas  made  provision  for  the  amortization  of 
the  entire  original  investment  witbin  that  maximum  period.  It 
bas  reserved  the  right  to  terminate  the  contracts  and  recapture 
the  subway  lines  in  seveai  separate  divisions-.  It  bas  reserved 
to  itself  unlimited  authority  to  compel  tbe  companies  to  operate 
extensions,  tbe  city  assuming  the  deficits.  The  city  bas  definitely 
assumed  the  risk  of  the  rapid  transit  enterprises  and  bas  reduced 
tbe  entire  new  investment  in  subway  and'  elevated  lines  to  a 
bond  basis,  with  the  bonus  for  motive  offered  in  tbe  form  of  a 
division  of  net  profits  witb  the  operating  companies.  Capital. 
as  such  will  receive  a  definite  and  fixed  return.  Additional 
profits,  if  there  be  any,  will  not  go  to  capital'  at  all,  but  to  tbe 
operating  agencies  alone.  Tbe  city  itself  constructs  tbe  sub- 
ways and  retains  the  supervision  of  their  equipment  and  of  tbe 
reconstruction,  extension  and  equipment  of  the  elevated  roads. 
Tbe  city  has  the  right  to  object  to  particular  items  of  operating 
expenses  azid  maintenance,  and  to  invoke  arbitration  to  deter- 
mine their  reasonableness  and  propriety.  In  these  respects'  — 
(1)  amortization  of  the  entire  investment  within  a  fixed  period, 
('2)  recapture  of  tbe  subways  in  detail,  (3)  authority  to  require 
tbe  operation  of  extensions',  (4)  assumption  by  the  city  of  tlie 
risk  of  the  investment,  (5)  actual  construction  and  close  super- 
vision of  equipment  by  tbe  city,  and  (6)  tbe  city's  right  to 
challenge  operating  expenditures  — '  New  York  may  properly  be 
said  to  have  gone  forward. 

There  is,  however,  a  different  side  to  tbe  story.  Let  tbe  reader 
judge  for  himself  whether  New  York  bas  not  made  considerabe  net 
progress  backwards.  Tbe  new  contracts  and  franchises  do  not  re- 
settle tbe  outstanding  rights  of  tbe  companies,  but  leave  perpetual 
franchises  undisturbed  except  to  strengthen  them  and  leave  long- 
term  leases  of  city  lines  untouched  except  to  "  level "  tbem  by 
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lopping  off  fag  ends  of  little  value  and  extending  original  terms 
of  great  value  to  the  company,  and  by  providing  in  a  doubtful 
manner  for  an  exchange  of  certain  old  and  new  lines  in  the  event 
of  recapture  of  the  new  lines  by  the  city.  The  city  goes  into 
partnership  with  the  companies,  furnishes  vast  amounts  of 
capital  toward  the  construction  of  the  new  lines,  sets  this  con- 
tribution to  work  to  hel^  earn  the  present  profits  of  the  com- 
panies and  their  additional  interest  and  sinking  fund  charges  on 
account  of  new  investment,  and  accepts  for  itself  what  is  equivar 
lent  to  the  second  mortgage  with  no'  right  to  foreclose  for  non- 
payment of  interest.  Moreover,  the  city  buys  these  second 
mortgage  income  bonds  at  par,  while  it  allows  the  companies 
to  take  the  gilt-edged  first  mortgage  bonds  at  97  with  a  provision 
for  their  retirement  in  the  case  of  one  company  at  107%  and  in 
the  case  of  the  other  at  110.  'New  York  does  not  adhere  to  the 
one-city-one-fare  principle,  even  as  to  rapid  transit  lines,  but 
perpetuates  three  operating  systems,  or,  if  we  count  the  Hudson 
tunnels,  four,  without  requiring  an  exchange  of  transfers.  The 
city  drains  its  credit  almost  to  the  last  dollar  for  rapid  transit 
purposes  alone,  leaving  nothing  with  which  to  meet  the  capital 
expenditures  for  other  civic  improvements  bound  to  follow  iij 
the  wake  of  subway  expansion,  and  at  the  same  time  permits  the 
companies  for  fifty  years  to  take  out  of  rapid  transit  earnings  as 
a  preferential  the  amount  of  their  present  profits,  swollen  by 
congestion  and  neglects.  New  York  even  provides  for  the  ex- 
penditure of  many  millions  of  dollars  in  the  reconstruction  and 
improvement  of  the  companies'  old  lines,  these  millions  to  be 
amortized  as  a,  preferential,  though  the  reconstructed  property, 
maintained  at  the  top-notch,  will  remain  the  property  of  the 
companies  for  all  time,  even  though  it  has  been  paid  for.  While 
the  city  retains  authority  to  compel  the  companies  to  operate  any 
number  of  extensions,  it  has  to  build  the  extensions  itself,  and 
unless  they  are  profitable  on  their  own  account,  it  will'  have  tq 
make  good  the  deficits  out  of  its  own  pocket.  The  city  has  the 
right  to  recapture  the  new  lines,  but  all  of  them  are  to  be  hooked 
up  in  operation  with  old  lines  that  cannot  be  recaptured.  So, 
the  termination  of  a  contract  in  whole  or  in  part  will  involves 
the  dismemberment  of  an  operating  system,   the  upsetting  of 
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established  habits  of  travel  and  the  substitution  of  two  fares  for 
one.  The  ^New  York  contracts  ignore  the  relation  of  surface 
lines  to  rapid  transit  lines  and  make  no  pTovision  for  transfers 
between  them,  except  at  a  single  point  of  little  importance. 
Eixisting  transfers  to  surface  lines  are  to  be  cut  off.  With  one 
of  the  companies,  the  hope  of  divisible  profits  is  so  remote  that 
the  incentive  for  economy  and  efficiency  bidis  fair  to  be  entirely 
absent,  leaving  the  company  with  its  guaranteed  profits  and  in- 
terest, and  its  hand  in  the  city'si  pocket  to  spend  freely  the 
margin  that  ought  to  go  to  th«  payment  of  interest  and  sinking 
fund  charges  on  the  city'si  inveistment.  By,  the  spirit  of  its 
partnership  with  the  companies,  the  city  pledges  itself  not  to 
attack  but  rather  to  aeknowledge  and  protect  as  far  as  possible 
or  necessary  the  perpetual  franchises  that  might  otherwise  be 
forfeited  by  vigilant  public  officials.  The  new  elevated  railroad 
franchises  run  for  a  maximmn  period  of  eighty-five  years 
although  their  cost  is  to  be  fully  amorti^ied  in  less  than  fifty  years 
out  of  preferentials  allowed  for  the  purpose. 

ITew  York  had  the  benefit  of  its  own  experience  and  the  ex- 
perience of  Chicago,  Cleveland  and  other  cities  to  guide  it.  In 
this  enterprise  it  did  not  start  at  the  bottom  of  the  well.  If  we 
were  to  apply  to  it  the  problem'  of  the  frog,  the  conundrum  would 
have  to  be  put  something  like  this :  "  A  frog  finds  himself  half- 
way up  the  side  of  a  forty-foot  well.  He  startsi  to  climb  out. 
Every  day  he  climbs  two  feet  and  every  ,night  he  slips  back  four. 
How  many  days  and  nights  will  pass  before  he  gets  out  ?  "  To 
one  looking  at  the  fundamentally  progressive  principles  theo- 
retically embodied  in  the  subway  settlement  and  then  considering 
the  limitations  put  upon  them  in  the  actual  working  out  of  the 
bargain  with  the  rapid  transit  companies,  it  seems  likely  that 
captious  critics  in  the  outside  world  may  regard  New  York  as 
headed  right  but  going  backward. 

The  controversy  over  the  contracts  caused  a  sharp  division 
among  good  men  who  might  have  been  expected  to  stick  together 
upon  fundamental  questions  of  civic  policy.  But  the  preponder- 
ating influences  that  put  the  contracts  through,  though  stoutly 
proclaiming  that  the  bargain  meant  municipal  ownership,  were 
cold  toward  the  possibility  of  municipal  operation.     Official  opin- 
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ion  of  public  utilities,  and  the  city  was  so  faint-hearted  on  this 
subject  that  its  enjoyment  of  full  power  to  operate  the  subways, 
without  further  legislation  of  any  kind,  scarcely  furnished  its 
negotiators  with  a  talking  point.  Indeed,  the  enthusiasm  for  full 
municipal  ownership  in  the  technical  sense  seems  to  have  been 
stimulated  by  the  thought  that  if  title  to  the  subways  and  their 
equipment  vested  in  the  city,  the  companies  would  not  have  to 
pay  taxes  on  the  property  as  a  charge  in  advance  of  profits.  The 
city  was  at  a  disadvantage  because  the  existing  elevated  roada 
were  held  under  perpetual  franchises  and  because  the  present 
subway  had  been  improvidently  alienated  for  a  long  period.  It 
is  orthodox  among  the  politicians  of  the  dominant  parties  in  New 
York,  among  the  boss-selected  judges  and  among  the  public  offi- 
cials generally,  to  bow  the  knee  to  vested  interests.  While  the 
city's  representatives  might  express  a  mild  regret  that  their  prede- 
cessors in  some  other  era  had  seen  fit  to  hand  out  perpetual  fran- 
chise grants  and  enormously  profitable  leases,  the  claim  or 
possession  of  these  advantages  by  the  companies  already  in  the 
field  was  something  to  be  accepted  as  an  established  fact.  To 
attack  an  endless  franchise  merely  because  it  was  corruptly 
acquired  or  acquired  by  the  exercise  of  squatter  sovereignty,  or 
merely  because  the  company  claiming  the  franchise  has  failed  to 
perform  its  obligations  in  law  and  equity,  or  to  cut  down  by  com- 
petition the  exorbitant  profits  of  an  overworked  monopoly,  is  not 
looked  upon  with  favor.  Official  New  York  has  great  respect  for 
the  princes  of  this  world  who  have  money  and  financial  power, 
and  regards  it  as  unethical  and  impolitic  to  inquire  too  closely 
into  sources  or  to  question  titles.  And  so,  although  the  law  spe- 
cifically authorizes  the  public  authorities  to  require  the  surrender 
of  old  outstanding  franchises  as  a  condition  of  the  grant  of 
additional  rapid  transit  rights,  no  official  body  in  New  York  has 
ever  seriously  contemplated  such  action. 

Coupled  with  this  official  aversion  to  municipal  operation  and 
this  precept  of  official  ethics  that  whatever  a  public  service  cor- 
poration has,  or  stoutly  claims,  it  is  entitled  to  keep,  is  a  timidity 
such  as  characterizes  a  man  who  is  carrying  all  the  debt  he  can 
and  a  good  deal  more  than  he  wants  to.  New  York  City  now  owes 
nearly  $l,00O,0'0'0,0'0i0'  net,  including  its  contribution  to  the  new 
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subways.  Its  debts  have  been  piled  up  in  part  by  the  issuance  of 
fifty-year  bonds  for  ten-year  improvements  and  even  for  tlie  pur- 
pose of  funding  current  budget  deficits.  It  has  made  a  rule  not 
to  pay  for  anything  now  that  can  be  saddled  onto  an  unborn  future. 
It  rejects  profits  as  if  they  were  plebeian  and  courts  extravagancies 
as  the  emblems  of  municipal  dignity.  It  is  always  impecunious, 
and  the  unsatisfied  judgments  of  civilization  pile  up  against  it 
year  by  year.  So,  now,  in  the  city's  great  crisis,  when  it  had  one 
last  opportunity  to  assume  a  dominant  role  in  the  development 
of  its  own  transit  facilities,  the  official  mind  was  deterred  from 
aggressiveness  by  its  tenderness  for  vested  privileges  and  was 
restrained  from  independent  construction  though  by  reflection 
upon  the  notes  in  the  bank. 

These  three  things  made  the  city's  position  weak:  (1)  unreaai- 
ness  to  compel  the  surrender  of  existing  perpetual  franchises  and 
long-term  leases  by  whatever  means  might  prove  necessary, 
(2)  unreadiness  to  undertake  municipal  operation  even  as  a  last 
resort,  and  (3)  present  inability  to  finance  its  big  projects  along 
established  lines  without  help  from  private  capital. 

The  New  York  subway  contracts  have  the  lure  of  a  great  enter- 
prise. Though  we  may  not  approve  of  fifty-story  buildings,  yet 
it  gives  us  a  thrill  of  joy  to  look  up  at  the  Metropolitan  tower,  or 
the  cathedral  spires  of  the  Woolworth  building  just  across  the 
corner  from  New  York's  little  old  city  hall.  There  may  be  more 
art  in  the  weather-stained  structure  of  a  century  ago,  but  the 
mighty  office  building  in  clear  relief  against  the  shining  sky 
the  next  fills  our  untutored  souls  with  a  kind  of  savage  joy.  bo 
this  subway  scheme,  second  only  to  the  Panama  Oanal  as  a  tre- 
mendous engineering  enterprise,  attracts  us  with  its  very  bigness. 
The  "  boosters  "  have  the  advantage  over  the  "  knockers,"  for  the 
subway  contracts,  once  signed,  spell  physical  accomplishment  as 
the  immediate  next  step.  New  York's  need  of  additional  transit 
facilities  has  been  scandalous  for  many  years,  with  only  partial 
and  temporary  relief  from  time  to  time.  The  Brooklyn  bridge 
crush  and  the  subway  jam  are  barbaric  institutions.  Then,  the 
profit-hunger  of  the  real  estate  dealers,  who  hover  like  a  Parthian 
army  on  the  outskirts  of  the  city,  creates  an  atmosphere  in  which 
academic  discussions  about  franchise  principles  meet  with  scant 
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toleration.  The  landmen  have  waited  long  for  the  expected 
brood  of  rapid  transit  birds  to  be  hatched,  often  fearing  that  the 
eggs  were  rotten  after  all,  and  in  the  meantime  have  felt  the  fre- 
quent stings  of  a  long  tax-payers'  winter. 

These  considerations  explain  why  in  New  York  the  subway 
debate,  which  from  a  cool  academic  standpoint  seems  to  run 
strongly  against  the  contracts,  was  decided  the  otHer  way  by  the 
preponderant  influences  that  bore  in  upon  officialdom.  The  people 
had  no  voice  except  the  voice  of  clamor,  pro  or  con,  for  in  New 
York  franchises  are  not  subject  to  the  referendum. 

It  would  fill  this  magazine  to  present  in  detail  the  provisions 
of  the  contracts  and  arguments  for  and  against  them.  No  more 
subtle  and  complex  partnership  was  ever  devised.  Law,  engineer- 
ing, accounting,  and  public  policy  are  woven  together  in  infinite 
detail.  There  are  dozens  of  subjects  upon  which  whole  articles 
might  profitably  be  written.  The  provisions  in  regard  to  recap- 
ture of  lines,  extensions,  amortization,  replacements,  reconstruc- 
tion, equipment,  determination  of  cost,  interest  during 
construction,  engineering  and  legal  expenses,  joint  trackage  rights, 
treatment  of  existing  franchises,  preferentials,  depreciation, 
default,  indemnity  bond  and  deposits,  operating  routes,  control  of 
operating  expenses,  division  of  profits,  taxes,  debt  -discount,  con- 
struction and  operating  accounts,  "  exchange  of  legs "  are  all 
interesting,  controversial  and  important.  It  may  be  worth 
while,  however,  in  bringing  this  article  to  a  close  to  enumerate 
the  chief  points  in  the  argument  for  and  against  the  contracts. 

In  favor  of  the  contracts,  it  was  urged : 

(1)  That  the  dual  plan  as  a  route  scheme  meant  the  first 
effective  step  in  remaking  New  York  from  a  highly  congested, 
unsymmetrical,  long  city  into  a  less  congested,  more  evenly  de- 
veloped, ground  city. 

(2)  That  the  dual  plan  meant  a  great  extension  of  the  five- 
cent  fare  zone,  and  the  provision  of  direct  and  convenient  access 
to  the  business  district  for  vast  areas  and  populations  now  suffer- 
ing from  the  inconvenience  of  indirect  routes  and  double  fares. 

(3)  That  the  dual  plan  utilized  to  the  full  not  only  extensive 
and  in  part  unwise  investments  in  subways  and  bridges  already 
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made  by  the  city,  but  also  the  existing  facilities  of  the  rapid  transit 
companies  already  in  the  field,  thus  securing  a  maximum  of  service 
for  a  minimum  of  new  investment. 

(4)  That  the  dual  plan  would  at  last  put  the  city  in  control 
of  future  rapid  transit  development  by  the  provision  authorizing 
it  to  build  and  compel  the  companies  to  operate  extensions  when- 
ever and  wherever  needed. 

(5)  That  the  dual  plan  would  enlist  the  co-operation  of 
private  capital  to  the  extent  of  $165, 000,000'  of  new  money  with- 
out which  the  city  could  not  possibly  carry  through  the  immense 
and  beneficent  enlargement  of  rapid  transit  facilities  immediately 
necessary  for  the  public  welfare,  except  after  long,  painful  and 
disastrous  delays. 

(6)  That  the  dual  plan,  while  recognizing  the  right  of  the 
companies  to  maintain  their  present  profits,  definitely  limited  the 
preferential  return  on  new  capital  to  an  amount  substantially 
equivalent  to  interest  and  an  amortization  charge. 

(7)  That  by  the  new  contract  with  the  Interborough  Eapid 
Transit  Company  the  leases  of  the  existing  subway  would  be 
levelled  and  made  coterminous  with  the  lease  of  the  new  lines, 
thus  bringing  the  entire  subway  situation  to  a  head  at  one  time. 

(8)  That  by  the  right  of  the  recapture  at  any  time  after  ten 
years  of  operation,  this  right  being  applicable  to  the  entire  new 
subway  system  operated  by  either  company  or  to  any  one  or  more 
of  several  specified  divisions  of  each  system,  the  city  would 
remain  in  continuous  control  of  the  situation  with  the  power  to 
shift  lines  from  one  company  to  the  other,  to  throw  both  of  the 
companies  out  and  get  a  new  operator,  or  to  institute  municipal 
operation. 

(9)  That  under  the  dual  plan  not  only  would  the  city  own 
the  subways  and  their  equipment  from  the  beginning,  even  though 
it  was  to  contribute  only  a  portion  of  the  cost,  but  the  entire  in- 
vestment, private  and  public,  would  be  amortized  within  the 
period  of  the  contracts  and  possession  of  the  property  fully  paid 
for  an  unencumbered  by  debt,  would  then  revert  to  the  city. 


350       Investigation  of  Public  Service  Commissions 

(10)  That  the  elevated  railroad  improvemeiits  included  in  the 
dual  plan  would  given  the  quickest  possible  relief  to  existing  con- 
gestion of  traffic. 

(11)  That  the  consummation  of  this  vast  scheme  of  rapid 
transit  development  would  greatly  stimulate  the  growth  of  the 
city,  increase  its  value  and  add  to  its  borrowing  capacity  and 
taxing  resources,  thus  insuring  the  city's  ability  to  recapture  the 
subways  whenever  it  might  choose  to  do  so  and  making  the  burden 
of  any  possible  deficit  arising  under  the  contracts  too  insignificant 
to  be  considered. 

On  the  other  hand,  those  opposed  to  the  contracts,  while  ad- 
mitting the  actual  soundness  of  some  of  the  arguments,  just 
enumerated,  and  the  theoretical  soundness  of  most  of  them,  con- 
tended that  several  of  the  advantages  claimed  could  not  actually 
be  realized  under  the  terms  of  the  contracts  as  worked  out  in 
detail,  that  others  were  in  no  sense  peculiar  to  the  dual  plan,  and 
that  the  positively  objectionable  features  of  the  contracts  more 
than  offset  any  possible  advantages  obtainable  only  through  this 
plan. 

Specifically,  they  urged: 

(1)  That  the  preferentials  guaranteed  to  the  companies  were 
exorbitant,  and  that  those  of  th©  Interborough  in  particular  were 
the  result  of  neglected  depreciation  and  shameless  congestion  of 
traffic,  the  outgrowth  of  the  company's  reactionary  policy  in  the 
past. 

(2)  That  the  Interborough's  plans  for  financing  its  share  in 
the  scheme  involved  the  payment  of  an  outrageous  tribute  to 
J.  P.  Morgan  &  Company,  the  money  kings,  who  were  to  get 
$1TO,000,000  of  Interborough  new  and  refunding  bonds  at  93%, 
although  these  bonds  would  easily  be  worth  par  in  the  open 
market,  and.  in  fact  were  to  be  redeemed  from  time  to  time  for 
amortization  purposes  at  110,  while  the  Brooklyn  company's 
financial  scheme,  after  being  worked  out  through  the  intricate 
convolutions  of  interwoven  companies,  showed  an  even  worse 
result. 

(3)  That  the  allowance  of  1  per  cent  per  annum  for  a  sinking 
fund   covered   a   period   of  forty-nine  years  would   enable  the 
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Interborougli  to  accumulate  a  surplus  of  from  $30',00i0,000  to 
$60,00'0,000  within  the  life  of  the  contract,  out  of  which  it  would 
take  care  of  the  excessive  discounts  not  directly  chargeable  to 
capital  account  under  the  contract,  while  the  Brooklyn  company 
would  be  enabled  to  charge  its  discounts  to  interest  during  con- 
struction, and  thus  keep  for  itself  the  surplus  in  its  sinking  fund. 

(4)  That  the  levelling  of  the  leases  of  the  present  subway, 
instead  of  being  an  advantage  to  the  city,  involved  the  gift  of . 
$3'0,00'0,0'0O  or  $40,000,000  more  to  the  Interborough  Company 
during  the  life  of  its  new  contract. 

(5)  That  the  Interborough  contract,  by  reason  of  the  excessive 
preferentials  both  to  the  company  and  to  the  city,  could  never 
promise  a  division  of  profits,  and  hence  would  destroy  the  com- 
pany's motive  for  economy  and  efficiency,  leaving  it  free,  without 
loss  to  itself,  to  Wiallow  in  extravagance  and  exploit  politics  on 
the  city's  margin. 

(fi)  That  by  reason  of  the  deficits  the  city  would  surely  have 
to  pay,  its  rapid  transit  bonds  would  remain  subject  to  the  debt 
limit  and  its  tax  resources  would  be  drained  to  the  utmost,  thus 
nullifying  for  practical  purposes  the  recaption  scheme  depended 
on  to  keep  the  city  in  constant  control  of  the  situation. 

(7)  That  in  amazing  disregard  of  the  first  principles  of 
equity,  if  not  of  law,  the  reconstruction  and  improvement  of  exist- 
ing elevated  railroads  was  to  be  charged  entirely  to  capital  ac- 
count, fully  amortized  out  of  earnings  by  an  annual  preferential 
in  advance  of  the  city's  interest  on  its  investment,  and  then  left 
at  the  expiration  of  the  contracts  —  all  paid  for  and  maintained 
at  the  top-notch  of  efficiency  —  in  the  perpetual  possession  of  the 
companies. 

(8)  That  the  city's  subways  would  be  hooked  up  by  a  sort  of 
Morganatic  marriage  with  the  princely  family  of  Perpetual  Fran- 
chises, to  be  exploited  for  their  benefit,  and  in  the  end  cut  oil  un- 
fitted for  independence  by  the  haibits  of  half  a  century. 

(9)  That  the  franchises  for  tihe  elevated  railroad  extensions 
and  improvements,  running  for  eighty-five  years,  represented  a 
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mere  wanton  and  inescusable  throwing  away  of  public  rights,  pro- 
vision being  made  by  which  the  companies  would  amortize  out  of 
their  preferentials  the  entire  investment  in  those  improvements 
and  extensions  within  the  period  of  the  subway  contracts,  namely, 
forty-nine  years. 

(10)  That  full  municipal  ownership  (and  municipal  opera- 
tion if  the  companies  were  unreasonable)  of  a.  comprehensive,  inde- 
pendent system  of  new  subways,  financed  so  far  as  necessary  by 
rapid  transit  certificates  secured  directly  on  the  property  and  in- 
come of  the  subways,  would  be  infinitely  preferable  to  an  unequal 
partners.hip  with  discredited  corporations. 

There  is  nothing  new  under  the  sun.  In  1875,  nearly  forty 
years  ago,  New  York  deibated  whether  the  elevated  roads  should 
be  constructed  with  public  or  with  private  capital.  Then,  as  now, 
there  was  a  sharp  divergence  of  opinion  among  the  city's  official 
representatives.  The  prevailing  ^dew  was  that  "  private  enter- 
prise should  most  assuredly  be  given  the  preference  in  all  works 
of  this  oharaeter,  and  an  opportunity  should  be  given  to  private 
capitalists  to  secure' the  advantages  of  investing  in  an  undertaking 
that  is  in  such  popular  demand  as  to  be  morally  certain  of  proving 
highly  profitable  and  remunerative." 

Should  we  say  that  the  enlightened  aldermen  of  those  days, 
whose  words  we  quote,  were  some  forty  years  ahead  of  their  times  ? 
Or  that  the  public  officials  of  191i3,  who  have  been  so  solicitous 
for  the  protection  of  private  profits  and  who  proclaim  so  confi- 
dently the  triumph  of  justice  and  fair  dealing  in  the  new  subway 
settlement,  are  still  thinking  in  the  grooves  of  1875  ? 

Mr.  Moss. —  I  offer  in  evidence  a  paper  found  in  the  files  of 
the  mayor's  office  dated  March  12,  1912,  it  being  a  report  of  the 
transit  committee  of  the  City  Club,  of  which  Henry  C.  Wright 
was  chairman.  I  understand  this  report  was  filed  with  the  mayor 
while  the  Wagner  bill  was  pending,  and  before  him  for  his 
signature. 
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The  report  is  as  follows : 

March  12,  1912. 

Effect  on  the  Proposed  Subway  oe  Third-Teacking  the 
Elevated  Roads  and  of  Constructing  a  Subway  in 
Broadway,  Manhattan,  Connecting  with  Lines  in 
Brooklyn  and  Queens. 

As  a  part  of  the  proposition  which  the  Interborough  Company 
has  made  for  the  oonstruction  of  a  new  system  of  subways,  they 
have  asked  that  they  be  permitted  to  build  a  third  track  on  the 
Second,  Third  and  Ninth  avenue  lines,  and  also  the  privilege  of 
extending  the  Ninth  avenue  across  the  Harlem  river  to  connect 
with  the  new  subway  line  in  Jerome  avenue,  and  an  extension  of 
the  Third  avenue  line  from  Fordham  avenue  to  connect  with  the 
proposed  subway  to  be  built  in  Wliite  Plain®  road,  and  a  two-track 
extension  of  Second  avenue  across  the  Queensboro  bridge. 

^it  this  point,  the  terms  on  which  it  is  proposed  to  build  such 
extensions  need  not  be  discussed,  except  to  say  that  the  terms  are 
such  as  to  make  it  improbable  that  the  city  mil  receive  anything 
more  than  ^a  comparatively  few  thousand  dollars  from  the  traffic 
at  the  new  express  stations. 

It  is  generally  assumed  that  the  city  is  to  build  a  subway  in 
Bi-oadway,  Manhattan,  to  be  used  by  the  Brooklyn  Rapid  Transit 
Company,  connecting  with  its  lines  in  Brooklyn  and  extending 
over  the  Queensboro  bridge,  with  traffic  privileges  over  the  lines 
running  to  Astoria  and  to  Corona. 

The  third-tracking  of  the  elevated  roads  and  the  building  of  the 
aforementioned  line  in  Broadway  will  undoubtedly  have  some 
effect  upon  the  amount  of  traffic  which  the  subway  system  pro- 
posed by  the  Interborough  Co'mpany  will  be  likely  to  receive.  No 
official  estimate  has  been  made  of  the  increased  capacity  which  the 
third^tracking  is  likely  to  produce.  Unofficially,  an  engineer  of 
the  Public  Service  Commission  has  estimated  that  the  present 
capacity  of  the  elevated  roads  in  Manhattan  and  the  B-ronx  will 
probajbly  be  increased  between  50-  and  60  per  cent  by  the  com- 
pletion of  the  third  tracks.  The  transit  committee  has  attempted 
to  figure  this  increase  in  some  detail.  This  increase  it  estimates 
to  'be  45f  per  cent  of  its  present  traffic.     For  the  purposes  of  this 

memorandum  we  will  assume  this   increase  to  be  40   per  cent. 
6 — 12 
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These  roads,  in  the  year  ending  June  30,  1911,  carried 
301,449,292  passengers.  The  number  of  additional  passengers 
which  the  roads  oan  carry,  after  third-tracking,  will,  therefore,  be 
about  120,000,000  per  year.  The  third  tracks  could  be  completed 
in  a  few  months.  Let  us  assume  tJiat  they  wouH  be  completed  in 
one  year.  It  will  require  a  minimum  of  four  years  to  build  the 
proposed  subway.  The  el-evated  roads,  with  their  completed  third 
tracks,  would  be  in  operation  three  years  previous  to  the  opening 
of  the  new  subway.  The  expected  yearly  increase  of  passenger 
traffic  in  Manhattan  and  the  Bronx  may  be  estimated  at  about 
40,000,000.  Inasmuch  as  the  present  .subway  has  reached  prac- 
tically its  maximum  degree  of  congestion,  the  yearly  increase  of 
traffic  will  necessarily  have  to  be  carried  by  other  lines  than  the 
subway.  This  new  traffic  will  probably  be  distributed  between  the 
Manhattan  elevated  .and  .surface  lines,  the  Hudson  timnels,  the 
Brooklyn  Rapid  Transit  Company  and  the  steam  railroads.  Since 
the  estimated  increase  of  passenger  traffic  for  the  next  three  years 
does  not  exceed  120,000,000,  the  additional  capacity  of  the  ele- 
vated roads  alone  produced  by  third-trackage  will  be  ample  to 
absorb  this  entire  increase  should  it  be  called  upon  to  do  so.  Dur- 
ing the  four  years  pending  the  completion  of  the  new  subway 
system  new  citizens  of  the  city,  who  in  quite  a  measure  produce 
the  additional  traffic,  will  have  established  their  homes  along  the 
various  transit  lines.  In  other  words,  when  the  new  subway  is 
opened  there  will  have  accumulated  no  traffic  which  has  been  un- 
provided for,  and  the  proposed  subway  may,  therefore,  expect  to 
receive  little  if  any  more  than  the  natural  increase  of  traffic  for 
the  first  year  of  its  operation.  The  proposed  subway  has  little 
ground  to  expect  to  .duplicate  the  first  year's  traffic  of  the  present 
subway  owing  to  the  capacity  and  improved  facilities  of  the  vari- 
ous transit  lines  now  leading  from  Manhattan. 

In  addition  to  the  situation  above  outlined,  we  must  assume 
that  the  Broadway  subway  will  be  put  into  operation  at  about  the 
same  time  as  the  proposed  Interborough  system.  This  Broadway 
line  will  connect  with  two  lines  extending  into  Queens  and  prob- 
ably will  handle  a  good  proportion  of  the  traffic  from  that  dis- 
trict, owing  to  the  fact  that  passengers  from  that  territory,  diesiring 
to  reach  the  central  part  of  Manhattan,  would  be  dbliged  to  trans- 
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fer  if  they  used  the  InteAorough  system  and  the  Steinway  tunnel. 
If  they  desired  to  go  to  the  lower  end  of  Manhattan  they  could 
come  across  the  Queensboro  bridge  by  'the  Interborough  elevated 
line  and  continue  their  journey,  without  transfer,  by  the  Second 
avenue  elevated  road..  Under  these  circumstances  it  is  fair  to 
assume  that  the  Brooklyn  Kapid  Transit  Company  vsdll  secure 
quite  a  large  proportion  of  the  (Queens  tiraffie  served  by  the  two 
extensions.  On  the  other  hand,  the  Broadway  line  isi  to  connect 
with  the  whole  rapid  transit  system  of  the  B.  E,.  T.  in  Brooklyn, 
which  will  furnish  to  that  district  a  very  speedy  and  commodious 
means  of  reaching  the  central  part  of  Manhattan.  As  a  result  of 
such  increased  facilities,  the  B.  E.  T.  will  be  likely  to  secure  quite 
a  proportion  of  the  increase  of  traffic  which  heretofore  has  located 
in  Manhattan  or  the  Bronx. 

The  present  subway,  during  the  year  ending  June  30,  1911, 
carried  2T6,7'04,796  passengers.  0(n  the  basis  of  the  traffic  of 
the  early  months  of  the  present  year,  it  is  estimated  that  the 
subway  during  the  year  ending  June  30,  1912,  will  carry  possibly 
300, 000,000  passengers.  Taking  into  consideration  the  absorb- 
tion  of  the  natural  increase  of  traffic  by  the  elevated  roads,  by  the 
proposed  subway  in  Broadway  and  by  other  transit  lines,  it  is 
reasonable  to  assume  that  when  the  new  subway,  which  will  include 
the  old,  proposed  by  the  Interborough  'Company  is  open  it  will 
secure  a  traffic  not  in  excess  of  350,0100,000  passengers  the  first, 
year.  The  Interborough  Company  has  estimated  the  traffic  for  it& 
first  year  of  operation  at  415yOiOO,OOiO.  In  the  opinion  of  the 
transit  committee,  based  upon  the  tables  herewith  submitted  and 
the  facts  above  stated,  there  is  no  legitimate  ground  for  such  an 
estimate  of  the  Interborough  Company. 

Estimated  Increase  of  Capacity  Produced  by  TMrd-T racking  the 
Elevated  Roads  of  the  Interborough  Company  by  the  Transit 
Committee  of  the  City  Clwb. 

1.  Present  maximum  train  service,  trains  per  hour.  Third  ave- 

nue, 6i2 ;  Second  avenue,  3.3 ;  Sixth  and  Ninth  avenues,  62. 

2.  Possible  maximum  train  service  with  third  tracks,  Third 

avenue,   T5 ;  Second  avenue,  75 ;  Sixth  and  Ninth   ave- 
nues, 7'5. 
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3.  Increase  in  maximum  number  of  trains  witli  third  tracks, 
Second  and  Third  avenues  (150  trains),  5i8  per  cent; 
Sixth  and  Ninth  avenues,  21  per  cent. 

4.     Existing  traffic,  1910-11   (June  20),  301,449,292. 

5.  Existing  traffic:  per  cents  to  each  road  estimated,  Second 

avenue,  1-6  or  16  2-3  per  cent;  Third  avenue,  1/2  or  50 
per  cent;  Sixth  and  ]S[inth  avenues,  1-3  or  33  1-3  per  cent. 

6.  Existing  traffic:  traffic  estimated  for  each  line,  Second  ave- 

nue, 50,000,000;  Third  avenue,  1.50,0OO,00O;  Sixth  and 
ninth  avenues,  100,000',000. 

7.  Increases  in  traffic  with  third  tracks  estimated  for  each  line, 

Second  and  Third  avenues  (58  per  cent),  116,000,000'; 
Sixth  and  :Ninth  avenues  (21  per  cent),  21,000,000. 

S.  Total  increase  in  traffic  with  third  tracks,  all  lines, 
137,000,000. 

9.  Total  traffic  with  third  tracks  for  each  line,  Second  and 
Third  avenues,  316,000,000;  Sixth  and  Ninth  avenues, 
121,000,000. 

10.  Total  traffic  with  third  tracks,  all  lines,  137,000,000. 

11.  Percentage  of  increase  of  traffic  with  third  track,  all  lines, 

45  2-3  per  cent. 


Average  Yearly  Increase  of  Traffic  on  All  ManJiattcm  and  Bronx 

Transit  Lines. 
Annual  increases  of  traffic;  subway,  elevated,  IVIanhattan  surface. 

Average  for  5  years:     5)177,68!1,6'59 

35,536,332 

Average  for  3  years:     3)115,130,123 

38,376,708 

Average  for  2  years:     2)    88,348,101 

42,174,0'51 


1906- 
1907- 
190i8- 

19  09- 
1910^ 

-7. 
-8. 
-9. 
-10 
-11 

.  38,880,6127 
.  23,670,'909 
.  2'6,782,0'22 

.  61,918,857 
.  26,429,:244 

177,681,659 
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No.  3. 
AccEuiNG-  Deficits. 

Were  the  proposed  new  subway  to  be  joined  with  the  existing 
subway  as  one  financial  and  operative  unit,  operated  by  one  com- 
pany, advantages  of  material  value  would  be  secured.  It  would 
be  a  one-fare  system.  This  enlarged  system  would  be  operated 
by  an  experienced  and  competent  operator.  How  much  ciin  the 
city  afford  to  pay  for  these  advantages  '^  The  amount  that  it 
would  be  necessary  for  the  city  to  pay,  if  the  proposal  of  ttie 
Interborough  Company  be  accepted,  can  be  approximated.  The 
estimate  of  the  transit  committee  is  set  forth  in  the  following- 
computation  : 

In  this  calculation  the  yearly  increase  of  traffic  is  based  on  the 
calculations  of  the  Interborough  Company,  and  the  only  differ- 
ence between  the  yearly  traffic  shown  in  the  table  of  this  memo- 
randum and  that  set  forth  by  the  Interborough  Company  is  that 
that  company  begins  its  calculations  with  415,000,000  instead  of 
3i5iO,0'00,000,  as  used  in  this  memorandum.  The  reason  for  using 
the  smaller  number  has  been  set  forth  in  Memorandum  Xo.  2. 
The  calculation  has  been  carried  to  the  year  19!2C,  at  which  time 
the  system  would  have  a  traffic  of  712,000,000,  which  would  be 
its  maximum  carrying  capacity.  This  degree  of  traffic  would 
produce  a  congestion  in  tbe  trunk  portion  of  the  subway  nearly 
20  per  cent  greater  than  exists  to-day  in  the  present  subway. 
Were  the  city  to  stand  sponsor  for  a  contract  which  would  neces- 
sitate a  traffic  of  700,000,000,  it  would  thereby  endorse  a  condi- 
tion of  congestion  in  excess  of  that  bitterly  complained  of  to-day. 

In  the  opinion  of  the  transit  committee  two  fundamental 
errors  have  been  made  by  those  who  are  supporting  the  Inter- 
borough's  proposition.  They  have  taken  the  figures  of  the 
Interborough  'Company,  which  are  in  error  in  these  respects : 

(1)  They  have  assumed  the  first  year's  traffic  to  be  much 
larger  than  it  is  likely  to  be,  considering  the  increased  facilities 
that  are  and  will  be  furnisbed  by  other  transit  lines  previous  to 
the  opening  of  tbe  proposed  system;  and 

(2)  They  have  assumed  that  the  completed  subway  would 
carry  at  its  fullest  congestion,  820, 000, 000  passengers. 
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If  $820,000,000  be  divided  by  the  total  trackage  of  the  system. 
i.  e.,  206  miles,  it  indicates  a  traffic  per  mile  of  track  of  about 
4,000,000  passengers.  This  amount  does  not  exceed  the  traffic 
on  the  trunk  portions  of  the  present  subway,  but  in  using  the 
number  SOiG'  as  the  divisor,  they  have  neglected  to  note  the  all- 
important  fact  that  the  new  subway  has  a  much  smaller  propor- 
tion of  trunk  lines  and  a  much  larger  proportion  of  feeders  than 
the  present  subway,  and  the  only  fair  way  of  comparing  the  two 
systems  is  to  ascertain  the  relative  number  of  passengers  that 
would  be  carried  upon  the  trunk  portions.  By  this  latter  method 
of  calculation,  a  traffic  of  820,000,000  passengers  per  year  would 
require  the  trunk  portions  of  the  new  system  to  carry  nearly 
6,000,000  passengers  per  mile  of  track  —  a  number  which  can- 
not possibly  be  carried. 

These  two  errors,  above  noted,  have  seemed  to  show  that  the 
city,  although  accumulating  deficits  for  a  number  of  years  would, 
nevertheless,  after  a  time,  reach  a  period  when  its  deficits  would 
be  liquidated  and  thereafter  begin  to  receive  a  profit.  On  the 
basis  of  calculation  adopted  by  the  transit  committee  —  a  basis 
which  seems  over  liberal  —  the  results  would  be  as  follows : 

As  previously  stated,  the  proposed  system  reaches  its  maxi- 
mum degree  of  saturation  when  it  carries  a  passenger  traffic  not 
in  excess  of  712,000,000  passengers  per  year.  This  condition  of 
traffic  is  reached  in  the  year  1926-  Up  to  and  eixtending  beyond 
this  year,  the  city  has  been  accumulating  large  deficits.  Con- 
tinuing beyond  the  year  1926,  there  will  be  a  yearly  deficit  to 
the  city  of  $182,300.  The  company's  deficit  accrues  yearly  until 
the  year  1924.  At  this  point  the  cOimpany  begins  to  run  even 
and  its  deficit  decreases  yearly  until  1934,  when  it  is  paid  off. 

The  city  continues  to  have  a  yearly  deficit,  and  its  accumulated 
deficit  increases  each  year  tmtil  the  termination  of  the  lease> 
when  it  amounts  to  $62,008,220. 

The  above  statements  are  made  on  the  supposition  that  neither 
the  city  nor  the  company  fund  their  deficits  and  pay  interest 
thereon.  It  is  unlikely,  however,  that  this  is  to  be  the  situation. 
It  is  the  understanding  of  the  transit  committee,  which  it  is 
unable  to  confirm,  that  during  the  conference  between  the  Inter- 
borough  Company  and  the  city,  the  company  first  agreed  that 
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tiie  city  should  issue  bonds  to  fund  its  accruing  deficits.  This 
proposition  was  rejected,  with  the  understanding  that  the  com- 
pany would  care  for  its  own  deficits.  There  is  nothing  in  the 
proposition  to  indicate  whether  or  not  the  company  intends  tp 
fund  its  accruing  deficits  and  to  issue  bonds  against  them.  This, 
however,  may  be  done.  In  case  it  is  done,  instead  of  all  the  com- 
pany's deficits  having  been  paid  in  1934,  there  would  still  be  an 
accumulation  at  that  time  of  $22,020,629.  Inasmuch  as  the 
accruing  interest  would  exceed  the  net  profit  to  the  company 
in  any  year,  the  accumulating  deficit  would  reach  the  amount 
of  $86,219,578  at  the  end  of  the  lease. 

It  is  probably  impossible  for  the  city  to  fundi  its  own  deficits. 
It  would  probably  be  necessary  to  pay  the  deficits  year  by  year 
out  of  taxation.  By  the  year  1934  the  city  would'  have  paid  out 
for  deficits  $'56,5i39,220  and  by  the  termination  of  the  lease  it 
would  have  paid  out  $62,008,220.  In  addition,  according  to  a, 
provision  in  the  proposition,  it  would  be  necessary  for  the  city 
to  assume  any  unamortized  accounts  of  the  company.  The  city, 
therefore,  would  be  obliged  to  assume,  in  addition  to  its  deficits 
of  about  $6i2,00'0,000  the  accumulated  deficits  of  the  company, 
amounting  to  about  $68,000,000.  Though  the  city  probably 
cannot  fund  its  deficits  year  by  year,  nevertheless  these  yearly 
payments  of  deficits  represent  a  burden  upon  the  taxpayers  of 
the  city,  a  burden  which  may  be  legitimately  figured  to  accumu- 
late at  the  rate  of  4%  per  cent  interest.  If  so  figured  by  the 
time  the  lease  expires,  the  citizens  would  have  paid  for  such 
deficits  $339,062,273.  If  there  were  added  to  this  the  accrued 
deficits  of  the  company,  which  must  be  assumed  by  the  city,  the 
citizens  would  have  paid  out  for  the  privilege  of  this  new  sub- 
way, $425,281,851. 

The  language  of  the  proposal  which  provides  that  the  city 
•shall  assume  any  deficits  not  amortized  at  the  end  of  the  lease 
is  as  follows: 

"  If,  however,  such  sinting  fund  of  one  per  centum  shall 
not  be  sufficient  to  amortize  any  part  of  the  construction, 
betterments  or  improvements  capital  furnished  by  the 
Interborough  Company,  of  said  subways,  or  for  betterments 
or  improvements  or,  or  additions  to,  the  equipment,  before 
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the  expiration  of  the  lease,  the  cost  of  sueh  construction, 
betterments,  improvements  or  additions,  less  the  amount 
then  accumulated  in  the  sinking  fund,  shall,  upon  the  taking 
over  or  termination  of  any  lease,  be  assumed  and  paid  by, 
the  city." 

Inasmuch  as  a  deficit  would  accrue  each  year  during  the  lease,, 
it  -would  be  impossible  to  exempt  from  the  debt  limit  the  bonds 
issued  for  the  construction  of  the  subway. 

Etxtensdons  to  the  subway  system,  not  provided  for  in  the; 
present  plans,  are  to  be  built  by  the  city  and  to  be  operated  by 
the  company  as  a  part  of  the  whole  system);  the  equipment  to  he, 
furnished  by  the  company.  Out  of  the  first  gross'  receipts  the 
carrying  charge,  a  sinking  fund  on  equipment  and  operating 
expenses  are  to  be  received  by  the  company.  As  to  these  charges^ 
the  proposal  provides: 

"  If  the  income  shall  be  insufficient  tO'  meet  the  foregoing 
charges,  or  any  part  thereof,  the  deficit  shall  be  paid  semi- 
annually by  the  city,  either  out  of  the  city^s  portion  of  the, 
earnings  of  the  entire  subway  system,  aS  described  in  section 
13  of  its  proposal,  or  from  such  other  sources  as  the  city 
may  see  fit." 

Inasmuch  as  few,  if  any,  extensions  would,  or  could  be  built, 
on  which  there  would  not  annually  accrue  a  deficit,  it  would  be 
clear  that  such  deficit  would  have  to  be  met  by  the  city  out  of 
taxation,  since  it  would  have  received'  no  profits  from  the  opera- 
tion of  the  main  system.  .This  situation  would  probably  cause 
the  city  to  hesitate  to  build  extensions'  even  Where  urgently 
needed.  It  will  be  noted,  however,  that  under  this  proposal,  the 
system  in  the  congested  portion,  which  is  supposed  to  secure  a 
large  profit  fromi  short  haul  traiEic,  will  not  bear  any  of  the 
burdens  of  extensions  in  the  outlying  district. 

Appendix  Tt)  Memorandum  No.  3. 

A'ccrumg  Deficit's. 
The  following  computation  is  on  the  basis  indicated : 

1.     Traffic  for  the  first  year  of  operation  of  the  new  system,. 
415,000,000  passengers. 
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2.  Maximum  traiSe  of  the  new  system  reached  m  1926  and 
estimated  at  T04,000,00{). 

3.  The  operating  expenses  are  assumed  to  include  deprecia- 
tion and  are  iigured  at  the  following  percentages: 

1917 53  per  cent 

1918 54  per  cent 

1919 ....  =  .... 52  per  cent 

1920 •. .  51  per  cent 

1921 50  per  cent 

1922 49  per  cent 

1923 48  per  cent 

1924 47  per  cent 

1925 46  per  cent 

1926 45  per  cent 


Results. 
If  the  city's  deficits  be  funded  at  4%  per  cent  interest,  they 
would  continue  to  increase  until  the  year  19i26  at  which  period 
they  would  amount  to  $35.,0'0i9,012.  From  that  year  onward 
to  the  end  of  the  lease  they  would  decrease  at  the  rate  of 
$l,839,50i0i  per  year.  At  the  end  of  the  lease  there  woiuld  still 
remain  a  deficit  in  the  interest  and  sinking  fund'  due  the  city  of 
about  $6,000,000. 

Note. —  The  mileage  of  the  proposed  system  used  in  this  memorandum  was 
taken  from  the  report  of  the  Joint  iCommittee  of  the  Board  of  Estimate  and 
the  Public  Service  Commission  dated  June  5,  1911.  This  report  indicated 
that  the  total  amount  of  single  track  was  206  miles.  Tlie  mileage  tas  been 
somewhat  amended  in  the  proposition  of  the  Interborougli  now  under  con- 
sideration, and  according  to  the  official  figulres  of  the  Public  Service  Com- 
mission it  now  contains  220  miles  of  single  track. 

Inasmuch  as  the  additional  mileage  indicated  iby  the  difference  between 
206  and  S20  is  on  the  feeders,  the  congestion  on  the  trunk  portion  if  re-figured 
on  the  basis  of  220  miles  would  show  a  congestion  greater  than  that  indicated 
in  the  memorandum. 

Leveling  of  Leases. 

The  present  subway  was  built  under  two  contracts  known  as 

contract  ISJTo.   1,  which  extends  from  Ann  street  to  its  northern 

limits,  and  contract  ISTo.  2-,  extending  southward  from  Ann  street 

to  the  terminus  of  the  subway  in  Brooklyn.     Contract  ISTo.  1  was 
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let  for  fifty  years,  with,  the  privilege  of  renewal  for  twenty-five 
yearS',  the  terms  of  the  lease  to  be  readjusted  at  the  expiration 
of  the  first  period.  Contract  No.  2  was  liet  for  a  period  of  thirty- 
five  years,  with  the  privilege  of  renewal  for  twenty-five  years, 
with  readjustment  of  terms  at  the  expiration  of  the  first  period. 
Contract  ISTo.  2  expires  in  194&  and  therefore  has  thirty-one  years 
yet  to  run;  contract  No.  1  expires  in  1954  and  therefore  has 
forty-two  years  yet  to  run. 

The  Interborou'gh  Company  in  its  proposition  to  the  city  agrees 
to  the  leveling  of  its  present  leases  to  a  "  period  of  forty-nine 
years  from  the  time  when  the  new  subways  are  put  into  complete 
operation;  provided,  however,  that  the  date  from  which  the  new 
leases  shall  run  shall  not  be  later  than  four  years  from  the  time 
that  the  formal  contract  is  entered  into  between  the  city  and  the 
company.  It  proposes  that  its  existing  leases  for  the  present 
subway  shall  be  co-terminus  with  the  leases  of  tho  new  subway. 
Were  this  proposition  accepted  the  lease  of  contract  No.  1  would 
be  extended  eleven  years,  and  contract  No.  2,  twenty-two  years. 

Under,  the  proposition  made  by  th©  Interborough  the  city 
would  be  required  to  pay  yearly  to  that  company,  for  the  period 
of  forty-nine  years,  a  flat  amount  of  $6,335y00'0,  supposed  to 
represent  tke  profits  on  contracts  Nos.  1  and  2.  Were  contracts 
Nos.  1  and  2  to  expire  at  the  periods  provided  in  the  original 
leases,  and  to  be  renewed  for  a  period  of  25  years,  on  such  re- 
newal it  is  reasonable  to  suppose  that  the  city  would  permit  the 
Interborough  Company  to  secure  a  profit  not  exceeding  6  per 
cent  upon  its  investment.  This  estimate  is  based  upon  the  facts 
that  the  general  tendency  to-day  is  to  make  more  secure  the  in- 
vestments in  public  service  undertaking  and  to  limit  the  amount 
of  profit  permitted. 

Assuming  that  contracts  Nos.  1  and  2  on  the  expiration  of 
their  first  period,  would  be  renewed  on  the  basis  indicated  above, 
the  question  naturally  arises,  what  is  the  city  paying  and  what 
is  the  Interborough  Company  receiving  in  consideration  of  the 
leveling  of  the  leases  to  a  period  of  forty-nine  years  ?  This  may 
be  figured  in  the  following  manner: 

According  to  reports  mad©  by  the  Interborough  Company  to 
the  comptroller,  during  the  year  ending  December  31,  1911,  it 
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made  profits  over  operating  expenses,  for  contract  No.  1  of 
$6,1'72.,338 ;  for  contract  No.  2,  $2,376,165,  making  a  total  profit 
over  operating  expenses  for  the  -whole  subway,  of  $8,548,503. 
Cut  of  this  amount,  the  company  pays  out  for  taxes  about 
$300,000  and  to  the  city  about  $2,200,000  or  a  total  of  not  less 
than  $2,500,000,  leaving  a  net  profit  for  the  year  of  not  exceed- 
ing $6,050,000.  The  city  is  to  guarantee  the  Interborough,  ac- 
cording to  its  proposition,  a  flat  amount  of  $6,335,000  yearly 
on  the  new  subway.  This  amount  divided  in  the  proportions  of 
the  profits  received  by  contracts  Nos.  1  and  2,  would  be  for  con- 
tract No.  1,  $4:,5i73,50O  and  for  contract  No  %,  $1,761,,500. 

Let  it  be  assumed  that  where  the  original  leases  to  be  renewed 
at  the  expiration  designated  in  the  lease,  at  6  per  cent  for  the 
remaining  period,  on  a  basis  of  an  investment  of  $36,000,000 
for  contract  No.  1  the  company  would  receive  a  yearly  profit  of 
$2,1'60,000;  and  on  the  basis  of  an  investment  of  $12,000,000 
for  contract  No.  2,  a  profit  of  $720',000'  per  year.  If  these  re- 
spective amounts  be  subtracted  from  the  profits  to  be  guaranteed 
by  the  city  to  the  company,  in  case  the  leases  are  leveled  on  a 
basis  of  forty-nine  years,  the  company  would  receive  in  excess 
of  the  6  per  cent  profit,  for  contract  No.  1,  $2,413,500',  and  for 
contract  No.  2,  $1,041,500.  These  amounts  will  be  received, 
respectively,  annually,  for  eleven  years  and  twenty-two  years, 
making!  an  aggregate  for  contract  No.  1,  of  $26,548,500,  and  for 
contract  No.  2,  $22,913,000,  or  an  aggregate  amount  for  both 
of  $49,461,500.  The  present  value  of  the  aggregate  profits  of 
contract  No.  1  and  contract  No.  2  may  be  ascertained  by  multi- 
plying the  aggregate  for  contract  No.  1  by  .135  and  contract  No. 
2  by  .175  these  respective  multiplicands  represent  an  amount  of 
money  which,  invested  at  4.25  per  cent  would  produce  one  dollar 
in  forty-eight  and  forty-two  years  respectively.  These  periods 
represent  the  average  time  the  company  would  be  receiving  their 
profits  if  the  lease  were  leveled. 

According  to  this  calculation,  the  present  value  of  the  addi- 
tional aggregate  profits  of  contract  No.  1  will  be  $4,000,775,  and 
for  contract  No.  2,  $3,584,257,  or  an  aggregate  for  both  of 
$7,594,225.  Stated  in  other  terms,  for  the  consideration  of  level- 
ing the  leases,  the  city  practically  hands  over  to  the  Interborough 
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Company,  in  eash,  at  the  present  time,  $7,500,000  wMcli  as  be- 
fore stated,  if  invested  at  4.25'  per  cent  will  amount  to 
$49',461,5i0i0  at  tlie  expiration  of  the  lease.  The  question  at  once 
arises  whether  the  advantages  to  be  gained  by  the  leveling  of  the 
leases  is  worth  the  price  which  the  Interborough  asks.  In  at- 
tempting to  answer  this  question,  these  facts  should  be  tal?;en  un- 
der consideration: 

Contract  No.  2,  i.  e.,  that  portion  from  Ann  street  to  Brooklyn, 
terminates  eleven  years  before  that  of  contract  INo.  1.  It  might, 
on  the  first  consideration,  seem  that  it  would  be  advantageous  to 
the  city  to  have  the  lease  for  contract  No.  2  expire  simultane- 
ously with  that  of  No.  1.  May  not  their  expiration  at  different 
periods  be  an  advantage  rather  than  a  disadvantage  to  the  city  ? 
Contract  No.  2  is  by  far  the  most  profitable  section  of  the  whole 
subway.  Its  operating  expenses  for  the  year  1911  were  but 
25  per  cent  of  its  own  gross  receipts.  Were  the  Interborough 
Company  to  lose  control  of  contract  No.  2  it  would  suffer  serious 
loss.  It  might  be  claimed  that  contract  No.  2,  representing  a 
line  which  is  a  continuation  of  contract  No.  1,  could  not  be 
separated  from  that  line  and  operated  independently,  conse- 
quently it  would  be  impossible  for  the  city  to  do  other  than  re- 
lease it  to  the  Interborough  Company  at  its  expiration.  This 
statement  would  be  true  were  it  not  for  the  fact  that  it  would 
be  quite  feasible  to  connect  the  line  from  Ann  street  to  Brooklyn 
with  the  proposed  new  subway  line  in  the  vicinity  of  the  present 
•United  States  post-ofiiioe,  or  with  the  proposed  Nassau  street  line 
in  the  same  general  vicinity.  'Such  possible  future  connection 
would  have  to  be  provided  for  in  leasing  the  proposed  new  lines 
with  which  it  might  in  the  future  be  connected. 

One  advantage  of  leveling  the  leases  is  to  do  away  with  the 
renewal  period  of  both  of  the  leases  and  thereby  have  the  con- 
tracts definitely  expire  at  the  end  of  the  first  period.  Another 
advantage  would  seem  to  be  to  have  all  leases  expire  simultane- 
ously, so  that  the  city  could  take  the  entire  system  over  at  one 
time.  Both  of  these  things  are  probably  desirable  and  should  be 
brought  about  if  the  price  to  be  paid  is  not  too  great.  Whether 
or  not  the  leveling  is  worth  about  $49,000,000  which  the  com- 
pany asks  for  it  and  the  city  would  be  required  to  pay  for  it  must 
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be  taken  under  consideration.  While  this  matter  is  being 
weighed  there  should  also  be  considered  the  fact  noted  above, 
*'.  e.j  that  the  city  is  now  on  the  vantage  ground  of  having  con- 
tract ISTo.  2  expire  eleven  years  earlier  than  contract  ISIo.  1. 

Mr.  Moss. —  I  offer  in  evidence  an  editorial  printed  in  the 
l^ew  York  World,  dated  January  20,  1913,  fox  the  purpose  of 
showing  that  all  of  the  city  dfficials  were  thoroughly  advised  of 
definite  and  tangible  objections  important  enough  to  be  presented 
in  double-leaded  form  as  this  article  was  printed.  It  is  entitled 
"  Let  the  City  Build  its  Own  Subways  — Twenty  Eeasons  Why." 

Let  the  City  Build  its  Own  Subways  —  Twenty 
Eeasons  Why. 
The  subway  contracts  with  the  Inter  borough  and  Brooklyn 
Eapid  Transit  Companies  are  set  for  hearings  to-day.  The 
Public  Service  Commission,  anxious  to  complete  bargains  with 
these  corporations  before  the  expiry  of  the  term  of  President 
Willcox,  is  straining  every  nerve  to  hasten  the  vast  business.  The 
time  is  appropriate  for  a  temperate  restatement  of  some  of  the 
reasons  why  these  contracts  should  not  be  entered  into,  and  why 
the  city  should  build  its  own  subways: 

1.  The  Interborough  bargain  guarantees  the  company  for 
forty-nine  years,  or  fifty-three  years,  the  extra  profits  it  now  takes 
through  indecent  overcrowding  of  the  subway.  It  offers  the  city,, 
as  John  Purroy  Mitchel  says,  "  The  alternatives  of  perpetual 
congestion  or  a  subsidization  of  private  investors  through  the 
carrying  of  deficits  in  taxes."  If  proper  facilities  be  provided, 
the  extra  profits  of  overcrowding  will  disappear,  but  the  people 
must  pay  them.  The  guarantee  is.  approximately  8%  per  cent 
on  old  and  new  capital. 

2.  Two  rival  systems  of  elevated  railroads  were  chartered  on 
Manhattan  more  than  a  generation  ago,  on  condition  that  profits 
over  10  per  cent  should  go  to  the  city.  To  cheat  the  city,  a  hold^ 
ing  company  took  both  systems,  watering  the  capital  to  keep 
down  apparent  earnings.  The  Public  Service -Commission  would 
not  now  sanction  such  an  issue,  yet  it  proposes  to  condone  and 
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guarantee  for  half  a  century  the  dishonest  earnings  of  a  fraud 
upon  the  city. 

3.  The  proposed  bargain  with  the  Brooklyn  Eapid  Transit 
Company,  while  financially  less  objectionable,  is  equally  inde- 
fensible, in  guaranteeing  profits  upon  old  issues  of  watered  stocks. 

4.  There  is  to  be  no  public  sale  of  company  bonds.  Millions 
of  profits  for  insiders  are  insured  by  a  3  per  cent  brokerage  allow- 
ance on  them,  though  they  are  practically  secured  by  public 
credit  and  are  triple  gilt-edged. 

5.  There  is  nothing  to  prevent  company  ofiicials  from  par- 
ticipating in  contracts ;  construction  profits  in  the  present  subway 
were  probably  seven  or  eight  millions.  The  new  subways  are  four 
times  as  great  an  undertaking. 

6.  The  Interborough  Company  is  allowed  to  charge  expenses 
other  than  construction  during  the  work  of  construction.  The 
city  is  not.  During  construction  the  company  is  allowed  6  per 
cent  upon  its  money.  The  rate  assumed  to  be  allowed  to  the  city 
on  its  money  is  2%  per  cent. 

7.  In  theory  the  city  can  in  ten  years  "  recapture  "  an  east- 
side  or  west-side  line.  There  is  no  provision  for  segregation  of 
funds  used  in  constructing  and  equipping  the  lines.  This  per- 
mits disputes  as  to  bookkeeping.    And  — 

8.  The  promised  exchange  of  the  "  legs  "  of  the  old  and  new 
Interborough  systems  is  subject  to  the  provision  that  "  the  lien  of 
any  duly  authorized  mortgage  now  existing  be  not  disturbed." 

9.  When  Interborough  extensions  become  profitable  their  earn- 
ings are  pooled  with  the  system  and  help  meet  its  deficits.  Until 
they  are  profitable  the  city  guarantees  the  company  against  loss. 

10.  In  calculating  the  interest  guarantee  of  the  Interborough 
its  past  earnings  are  SAVollen  by  an  insufficient  depreciation  allow- 
ance. On  this  account  alone,  Mr.  Mitchel  estimates  that  the  city 
allows  the  Interborough  $1,000, OQiQ  too  much  in- every  one  of  the 
forty-nine  years  of  the  contract. 
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11.  The  allowance  for  amortization  of  company  funds —  1  per 
cent  —  is  too  high.  Any  schoolboy  with  his  compound-interest 
tables  can  show  that  long  before  the  end  of  forty-nine  years  the 
funds  will  be  repaid  in  full,  leaving  millions  yearly  of  extra 
profit. 

12.  The  board  of  three  provided  to  compute  depreciation  has 
one  member  representing  the  city,  one  the  company,  one  to  be 
selected  by  the  Bar  Association  or  the  Chamber  of  Commerce. 
The  city  is  in  a  minority. 

13.  Although  railroad  equipment  is  supposed  to  perish  in 
twenty-five  years,  the  city,  in  taking  over  the  lines,  is  to  pay  for 
subway  equipment  of  that  age  64  per  cent  of  its  cost. 

14.  So  eager  is  the  Interborough  to  get  its  money  that  Presi- 
dent Mitchel  calculates  it  is  repaid  three  times  for  construction 
expenditures: 

(a)  In  the  depreciation  and  obsolescence  funds; 

(b)  In  the  "  preferential  payment "  (guarantee)  swollen 
$l,00'0,O0O  a  year  as  to  past  earnings  by  insufHcient  allowance 
for  depreciation;  and 

(c)  In  the  city's  taking  over  the  property  at  appraisal  value  at 
the  end  of  the  contract. 

Mr.  Mitchel  also  calculates  that  the  company  is  repaid  twice 
for  equipment  expenditures : 

(a)  As  a  part  of  operating  expenses,  under  depreciation  ac- 
counts; and 

(b)  Through  the  extra  1  per  cent  for  amortization  in  the  in- 
terest charge. 

15.  By  giving  the  Interborough  a  large  preferential  profit 
instead  of  a  contingent  profit,  the  city,  as  Mr.  Mitchel  says,  "  re- 
moves all  incentive  to  efficient  management,  once  the  preferential 
have  been  safely  earned." 

16.  The  total  cost  of  the  two  rapid  transit  systems  may  run 
millions  beyond  the  estimates.  The  city  pays  all  the  excess.  No 
adequate  provision  is  made  for  reapportioning  the  profits. 
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17.  There  is  practically  certain  to  be  a  deficit  on  the  Inter- 
borough  capital,  which  the  city  must  meet.  The  Legislative  Com- 
mittee of  the  People's  Institute  has  estimated  the  total  deficit 
during  the  life  of  this  one  contract  at  $170,0'0'0,0'00  without  in- 
terest. A  continuing  adverse  balance  amounts  rapidly  under 
compound  interest.  A  million  unnecessarily  given  by  the  city 
to  the  Interborough  in  the  first  year  becomes  eight  millions  in 
fifty-three  years  at  4  per  cent. 

18.  With  a  continuing  deficit,  the  bonds  issued  on  the  Inter- 
borough system  can  never  be  deducted  from  the  debt  limit.  To 
that  extent,  the  bargain  leaves  the  city,  when  planning  new  sub- 
ways, still  at  the  beck  of  private  capital. 

19.  Unlike  the  Interborough  plan,  the  proposed  Brooklyn 
Eapid  Transit  contract  allows  the  city  a  chance  to  make  money. 
Yet,  how  the  people  of  Brooklyn  love  the  B.  K.  T. ;  how  they 
trust  it  to  carry  out  its  andertakings  —  was  shown  on  Saturday 
when,  at  a  hearing  upon,  the  B.  R.  T.  proposal  for  which  much 
could  be  said,  police  reserves  were  needed  to  keep  order. 

20.  ISTo  dependence  upon  private  capital  is  necessary.  Under 
public  pressure,  funds  have  been  provided  for  subway  construc- 
tion :  First,  by  increasing  assessments  to  provide  more  borrow- 
ing power  automatically ;  second,  by  the  Tracey  decision  defining 
the  debt  limit;  third,  by  deducting  self-paying  bonds.  These 
measures  were  carried  through  expressly  to  provide  money  for 
public-built  subways.  To  that  policy  the  city  administration 
was  bound  by  its  pre-election  pledges.  There  is  money  enough, 
with  economy  in  other  ways,  to  do  this  work. 

We  have  enumerated  only  some  of  the  more  impressive  financial 
reasons  for  rejecting  these  contracts.  Quite  as  important  are 
those  intangible  considerations  which  affect  the  city's  prestige 
and  raise  or  assail  its  self-respect.  It  is  not  good  for  any  com- 
munity to  admit  that  five  men,  or  three  men,  are  stronger  than  five 
million  people.  It  is  not  seemly  that  a  great  city,  with  the  taxing 
jjower  as  means  and  an  immensely  profitable  enterprise  as  an  end, 
should  surrender  huge  profits  to  corporations  with  an  evil  record 
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of  past  plunderings,  that  have  not  so  far  reformed  as  to  seek  its 
favors  upon  reasonable  terms. 

The  companies  have  worn  out  the  patience  of  the  city  officials 
and  oppressed  them  with  tlie  fatali-st's  feeling  that  they  must 
yield;  just  as  they  propose  to  wear  out  the  patience  of  thirteen 
successive  administrations,  while  these  long  contracts  run,  in 
settling  to  their  profit  a  thousand  vexed  questions  of  interpretation. 

We  do  not  even  flatter  ourselves  that  the  people,  now,  generally 
oppose  these  contracts.  They,  too,  are  tired.  Old  and  young,  men 
and  women,  they  are  tired  of  being  mauled  and  pummelled  six 
hundred  times  a  year  in  the  daily  crush.  Before  their  summons 
comes  they  want  to  see  rapid  transit  upon  some  terms  —  almost 
upon  any  terms.  There  is  an  impressio'n  that  'the  city  is  com- 
mitted; that  surrender  is  inevitable;  that  time  would  be  lost  if 
the  contracts  were  rejected. 

Surrender  is  not  inevitable.  No  contract  is  binding  until  it  is 
made.  The  companies  by  their  own  conduct  have  amply  absolved 
the  city  from  any  obligations,  even  of  the  most  pvmctilious  cour- 
tesy, to  deal  with  them.  As  for  delay,  more  work  is  now  in  prog- 
ress upon  the  new  subways  than  the  entire  extent  of  the  old  system. 
It  is  still  possible  for  the  city  to  strike  straight  and  sharp  for 
complete  independence  in  its  transit  undertakings..  In  a  month  it 
may  be  too  late. 

We  conceive  it  to  be  our  plain  duty  once  more  to  enter  protest 
against  this  costly  and  humiliating  surrender  of  the  pulblic  rights 
and  the  people's  interests. 

Mr.  Moss. —  I  offer  in  evidence  an  extract  of  proceedings  of  the 
PuWic  Service  Commission  for  tlie  First  District  of  the  State  of 
jSTew  York  (March  4,  1913)  showing  tie  dissent  of  the  Public 
Service  Commissioner  Cram  and  the  dissent  of  the  Public  Service 
Commissioner  Maltbie,  with  the  reasons  given  for  their  dissenting 
from  the  subway  contracts. 
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(Same  follows.) 

(373)     Intbeboeough  Eapid  Teansit  Company  and  JSTew  Yobk 
Municipal  E.  T.  Eailway  Coepoeation  —  Peoposed  Con- 

TBACTS,    CeeTIFICATES   AND  AgEEEMENTS MeMOEANDA  OF 

COMMISSIONEES  McCalL,   MaLTBIE  AND    CeAM. 

Commissioner  Cram  presented  the  following  memorandum  in 
opposition  to  the  above  agreements : 

When  the  Puihlic  Service  Commission  decided  against  municipal 
operation  of  the  mmiicipally  built  subways,  two  memibers  always 
dissenting,  the  alternative  was  operation  by  the  traction  trust. 

The  terms  for  such  operation  should  have  been  made  by  the 
Commission  for  the  trust,  instead  of  which  the  terms  of  the  operat- 
ing contracts  were  dictated  to  the  Commission  by  the  trust,  result- 
ing in  contracts  which  if  carried  into  effect  by  the  approval  of  the 
Commission  will  benefit  '  The  Trust '  alone  and  be  prejudicial  to 
the  public  interest. 

I  vote  against  the  proposed  agreements  — 

Because  they  are  subversive  of  the  Constitution. 

Because  they  capitalize  indecency. 

Because  they  ignore  the  right  of  labor  and  the  labor  laws  of  the 
State  of  ISTew  York,  and 

Because  they  offer  no  protection  to  the  people  who  for  two 
generations  to  come  are  to  us©  them. 

(Signed)         J.  SEBGEAISTT  CRAM. 

Commissioner  Maltbie. —  "  I  have  not  taken  the  time  of  the 
Commission  to  give  my  reasons  for  voting  .against  these  contracts. 
I  will  save  your  time  by  filing  a  memorandum." 

Chairman  McCall. —  "  You  will  be  permitted  to  file  your  mem- 
jnorandum.  Commissioner  Maltbie.  I  will  file  a  memorandum 
setting  forth  my  reasons  for  voting  for  the  eontracts." 

The  chairman  thereupon  directed  that  the  said  memoranda 
should  be  entered  upon  the  minutes. 

The  memorandum  filed  by  Commissioner  Maltbie  was  as 
follows : 

The  contracts  and  certificates  submitted  for  the  approval  of  the 
Commission  involve  sutfh  a  radical  departure  from  the  previous  pol- 


Repoet  of  Joint  Legislative  Committee  3Y1 

icy  of  tlie  city  of  N'ew  York  audi  from  the  principles  which,  should 
govern  the  relation  of  the  city  and  State  towards  private  cor- 
porations' that  I  wish  to  state  my  reasons  for  voting  against  their 
approval. 

The  city  of  ISTew  York  needs  additional  transit  facilities.  They 
are  needed  for  the  symmetrical  development  of  the  entire  city,  for 
the  relief  of  overcrowded  areas,  ior  the  distribution  of  population 
into  suburban  districts,  for  the  elimination  of  the  indecent  con- 
ditions that  prevail  during  rush  hours,  for  the  normal  development 
of  our  citizenship  under  conditions  more  favoralbl©  to  physical  and 
intellectual  growth,  and  for  many  other  reasons.  I  yield  to  no 
one  in  my  appreciation  of  the  city's  needs  for  rapid  transit  relief, 
and  for  an  enlargement  of  the  single-fare  area,  and  for  the  cheap- 
ening of  transportation.  But  the  proposed  contracts  are  not  the 
most  direct  .and  available  means  for  accomplishing  these  results. 
They  mortgage  the  financial  future  of  the  city,  tie  the  hands  of 
the  city  for  a  long  period  of  years  and  so  restrict  the  methods  of 
control  that  the  city  will  b©  unable  to  regain  its  independence 
except  at  a  great  sacrifice  -and  only  by  means  of  a  great  struggle. 
The  future  welfare  of  the  city  is  discounted  in  order  to  obtain  a 
temporary  advantage. 

When  it  was  proposed  in  1896  that  the  city  should  build  a  rapid 
transit  sulbway  with  public  funds  and  lease  it  for  a  long  period  of 
years  to  a  private  corporation  for  operation,  the  plati  was  severely 
criticised,  even  though  it  involved  an  obligation  upon  the  part  of 
the  private  company  to  pay  as  a  first  charge  against  its  gross  earn- 
ings interest  and  sinking  fund  requirements  upon  the  city's  invest- 
ment. The  question  was  carried  to  the  Court  of  Appeals  and  was 
declared  to  be  legal  by  a  divided  vote  of  five  to  two  in  the  Sun 
Printing  and  Publishing  Association  case  (152  IST.  Y.,  257). 

The  original  subway  contract  is  a  conservative  plan  from  the 
standpoint  of  municipal  finance  compared  vnth  the  one  now  sub- 
mitted for  approval.  The  fundamental  basis  of  the  present  plan, 
commonly  called  the  "  dual  plan,"  is  that  the  city  shall  accept  all  of 
the  risk  and  that  the  companies'  shall  virtually  be  guaranteed  by  a 
city  investment  which  makes  the  original  cost  of  the  subway  seem 
puny  in  comparison.  The  city  is  to  enter  into  a  partnership  with 
two  corporations  and  yet  will  have  practically  no  voice  in  the  man- 
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agement  of  the  property  which  it  is  to  own,  and  no  more  control 
than  the  Commission  may  have  imdier  a  Public  Service  Commis- 
sions law  over  any  other  corporation.  Of  this  plain  Chief  Judge 
CuUen  of  the  Court  of  Appeals  in  his  dissenting  opinion  in  the 
Admiral  Bealty  case  (206  IST.  Y.,  142)  said: 

"  In  my  opinion  the  contractsi  about  to  be  entered  into  by  tbe 
city  of  ]^ew  York,  the  execution  of  which  it  is  the  object  of  these 
actions  to  restrain,  plainly  violate  tbe  constitutional  provisions  re- 
straining the  power  of  the  city  to  incur  deibt  or  dispose  of  its 
money,  property  or  credit. 

*  -x-  ******  * 

That  this  contract  (Brooklyn  contract)  creates  a  partnership, 
and  a  very  one-sided  partnersliip  at  that,  between  the  city  and  the 
railroad  company  seems  to  me  entirely  clear.  Indeed,  it  is  so 
denominated  by  the  railroad  company  in  its  proposals  to  the  city. 

*  *  -::■****** 

But  even  if  we  were  to  assume  that  a  business  partnership  be- 
tween ia  'municipality  and  a  private  corporation  would  not  in  all 
cases  conflict  with  the  Constitution,  the  terms  of  this  agreement 
are  such  as  necessarily  condemn  it.  *  *  *  For  forty-nine  years 
the  income  realized  from  the  city's  investment  of  $90,000,000  is 
pledged  to  secure  an  annual  return  of  $3,50'0,00'0  to  the  railroad 
company. 
********* 

It  would  be  ungracio'us  not  to  make  recognition  of  the  great 
skill  and  ability  displayed  by  the  lawyers  and  financiers  who  have 
formulated  these  contracts  in  their  efforts  to  make  the  evasion 
of  constitutional  restrictions  practicable.  But  their  successors 
may  be  found,  and  even  their  own  services  may  again  be  brought 
into  requisition.  The  corporations  controlling  the  Brooklyn  and 
the  New  York  railroads  each  holds  and  operates  many  miles  of 
street  surface  railroads.  After  their  present  success  they  may 
deem  it  wise  to  obtain  a  guarantee  of  the  income  of  such  property 
through  a  pledge  of  city  property  by  a  scheme  similar  to  the 
present  oii'e.  Of  course,  if  subway  roads  can  be  combined  vfith 
elevated  roads,  equally  can  they  be  combined  with  surface  roads ; 
but  if  we  assume  these  companies'  will  rest  satisfied  on  what  they 
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now  obtain,  there  are  other  railroad  companies  in  the  city  of 
'New  York,  who,  on  the  principle  that  equality  is  equity,  will 
seek  their  chance  at  the  city  treasury.  ISTor  do  I  isee  how  the 
principle  about  to  be  decided  can  be  confined  to  railroads.  With 
the  utmost  respect  for  the  majority  of  the  court,  I  fear  that  the 
decision  about  to  be  made  will  lead  to  a  practical  nullification  of 
the  constitutional  restraints  by  methods  of  evasion.  It  may,  how- 
ever, prove  interesting  to  that  school  of  publicists  and  political 
economists  which  has  always  maintained  the  futility  of  restraints 
imposed  by  the  people  themselves  on  their  own  extravagance  in 
the  expenditure  of  public  moneys,  on  the  ground  that  when  the 
popular  demand  is  not  great  the  restraints  are  unnecessary,  and 
when  great  they  are  unavailing." 

Much  has  been  said  by  the  advocates  of  the  dual  plan  regarding 
the  advantages  of  a  universal  five-cent  fare  and  of  the  necessity 
of  stimulating  real  estate  values.  Many  seem  to  labor  under  the 
impression  that  the  dual  plan  proposes  a  universal  five-cent  fare, 
but  as  a  matter  of  fact  it  does  not.  If  the  plan  is  carried  out, 
there  will  be  three  different  rapid  transit  systems,  not  to  mention 
the  steam  railroads  and  the  Hudson  tubes.  The  elevated  lines 
in  Manhattan  and  the  Bronx  are  to  be  independent  of  the  subway. 
!N"o  transfers  will  be  given  except  at  one  point,  and  the  arrange- 
ment at  this  point  is  not  obligatory  under  the  contract.  The 
Interborough  subway  systeon  is  not  to  give  or  accept  transfers 
at  other  points  of  intersection  with  the  elevated  lines  or  with 
the  Brooklyn  (B.  E.  T.)  system,  and  the  surface  lines  in  Brook- 
lyn will  be  independent  of  the  elevated  lines.  The  contract  does 
not  even  require  the  Brooklyn  company  to  continue  the  transfers 
it  is  now  giving  between  the  elevated  lines  and  the  surface  lines. 

The  real  estate  argument  is  specious.  The  mere  transfer  of 
population  from  one  area  to  another  cannot  increase  real  estate 
values  in  the  city  as  a  whole,  for  what  it  adds  to  one  district  it 
takes  from  another.  Those  whose  property  is  to  be  increased  in 
value  by  any  plan  will  be  vociferous  in  their  applause.  They 
come  to  the  front  whenever  any  rapid  transit  line  is  under  consid- 
eration. But  until  the  line  is  actually  built  and  the  movement  of 
population  begins,  no  one  not  immediately  adjacent  to  the  new 
line  can  say  w'hether  or  not  his  property  will  decrease  in  value. 


374       Investigation  of  Public  Seevice  Commissions 

Consequently,  those  who  ultimately  may  be  losers  do  not  appear 
in  opposition. 

However,  if  the  construction  of  new  lines  stimulates  the  growth 
of  the  city  and  results  in  an  increase  of  population  which  would 
not  have  followed  without  their  construction,  the  increase  in 
values  in  sections  affected  by  such  lines  will  more  than  offset  any 
loss  in  other  sections,  and  there  will  be  a  not  increase  in  values 
for  the  whole  city.  The  result  will  be  an  increase  in  the  borrow- 
ing capacity  of  the  city  and  in  the  amount  of  money  which  can 
be  raised  by  taxation. 

The  gain  to  the  people  in  each  case  is  more  apparent  than  real, 
for  increase  of  population  means  increase  in  the  demands  for 
public  improvements  and  annual  expenditures.  A&  population  in- 
creases, the  city  must  provide  more  schools,  more  parks,  more 
libraries,  more  sewers,  better  street  paving,  more  policemen,  more 
fire  stations  —  indeed,  every  department  of  mimicipal  activity 
immediately  feels  the  increased  demands  upon  it,  and  these  de- 
mands grow  as  rapidly,  if  not  more  rapidly,  than  taxable  values. 

The  taxable  values  of  property  in  Greater  ISTew  York  are  many 
fold  those  of  a  generation  or  two  generations  ago,  and  yet,  if  we 
may  judge  from  universal'  testimony,  the  burden  of  taxation 
to-day  is  as  heavy  as  it  was  then.  If  an  increase  in  taxable  values 
means  relief,  one  would  expect  that  taxation  to-day  would  be  less 
burdensome  than  it  has  been  in  any  past  period,  but  such  is  not 
the  ease. 

The  same  is  true  of  the  debt  limit.  Every  increase  in  taxable 
values  has  immediately  been  swallowed  up  by  new  bond  issues, 
and  the  margin  now  available  for  rapid  transit  purposes  would 
be  very  small  if  the  bonds  issued  to  build  the  present  subway 
and  to  construct  docks  had  not  recently  been  exempted  from  the 
debt  limit.  It  should  be  noted  in  passing  that  the  leases  under 
which  such  exemptions  have  been  obtained  are  not  in  any  way 
similar  to  the  financial  plan  which  we  are  now  asked  to  approve 
for  future  rapid  transit  lines. 

But  whatever  may  be  said  regarding  the  advantages  claimed 
for  the  dual  plan  in  the  directions  noted  applies  equally  to 
the  plan  which  I  have  urged  for  several  years,  viz.,  the 
construction  of  a  comprehensive  system,  capable  of  independent 
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operation  or  of  operation  in  conjunction  with  either  one  of  the  two 
existing  systems.  It  has  been  urged  that  an  independent  system 
would  mean  a  double  fare  for  a  large  proportion  of  the  popula- 
tion ;  but  it  is  my  belief,  and  I  so  stated  several  years  ago,  that  if 
the  city  showed  a  determination  to  proceed  with  construction  of 
an  independent  system,  the  companies  would  soon  recede  from 
their  position  and  submit  plans  for  operation  of  the  new  system 
in  connection  with  their  own  system.  That  this  view  was  correct 
is  shown  by  the  offer  of  the  Brooklyn  Rapid  Transit  Company 
made  nearly  two  years  ago,  in  which  it  agreed  to  operate  a  com- 
prehensive independent  system  in  connection  with  its  elevated 
lines  for  a  five-cent  fare.  If  this  offer  had  been  accepted,  the 
fiv«-cent  fare  zone  thereby  created  would  have  covered  a  larger 
area  and  embraced  a  larger  population  than  either  of  the  five-cent 
fare  zones  of  the  dual  system. 

Further,  the  independent  system  recently  outlined  by  President 
Mitchel  and  myself  had  as  great  a  mileage  and  reached  as  wide 
an  area  as  either  system  under  the  dual  plan.  It  is,  therefore, 
inaccurate  to  say  that  the  dual  plan,  as  now  proposed,  provided 
a  five-cent  fare  for  a  larger  area  or  a  greater  population  than 
the  independent  system  does,  even  though  such  system  should  be 
operated  independently  of  existing  systems.  If  operated  in  con- 
nection with  the  Interborough  lines  or  the  Brooklyn  lines,  it 
would  have  a  greater  value  not  only  financially  but  from  the  point 
of  view  of  social  welfare  and  civic  development  than  the  systems 
which  the  dual  plan  contemplates. 

The  plan  now  submitted  for  approval  in  the  form  of  several 
cooitracts  and  certificates  is  virtually  an  alternative  to  the  one 
adopted  by  the  board  of  estimate  and  apportionment  and  the 
Public  Service  Commission  nearly  two  years  aigo.  Under  date 
of  June  5,  1911,  the  Commission  and  a  committee  of  the  board 
of  estimate  submitted  a  report  which  was  the  result  of  many 
conferences  extending  over  several  months.  A  policy  was  out- 
lined which  received  the  unanimous  approval  of  the  board  of 
estimate  and  the  Commission  as  the  one  that,  under  the  circum- 
stances, was  not  feasible.  It  specified  the  lines  to  be  constructed 
'and  the  terms  under  which  operating  contracts  would  be  awarded 
by  t'be  public  authorities.     It  provided  that  if  either  company 
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declined  to  accept  tlie  lines  and  the  terms  offered  to  it  by  tlie 
city,  an  arrangement  would  be  made  with  the  other  company 
for  the  operation  of  the  entire  system  under  conditions  set  forth 
in  the  report.  It  also  declared  that  if  both  companies  refused 
to  meet  the  conditions  prescribed'  in  the  report,  the  city  would 
proceed  to  construct  an  independent  system  and  arrange  for  its 
operation  subsequecatly. 

This  report  announced  to  the  companies,  and  it  was  under- 
stoo'd  by  everyone  concerned,  that  a  rapid  transit  policy  had  at 
last  been  decided  upon,  that  there  would  be  no  wavering  from, 
the  execution  of  this  policy  and  that  if  either  or  both  of  the 
•companies  wouH  not  agree  with  the  city,  a  practicable  plan  for 
independent  action  had  been  devised  and  would  be  proceeded 
with.  In  other  words',  it  was  positively  and  definitely  announced 
that  the  final  stage  had  been  reached  and  that  there  would  be 
no  further  hesitation  upon  the  part  of  the  public  (authorities  in 
proceeding  with  the  rapid  transit  plan  agreed  upon. 

During  June  and  July  of  1911,  the  matter  progressed  until 
it  became  definitely  known  that  the  Interborough  Company  would 
not  accept  the  conditions  laid  down  by  the  city  and  that  the  city 
would  not  yield  to  the  company's  demands.  The  Brooklyn  com- 
pany, on  the  other  hand,  came  to  an  agreement  with  the  Com- 
mission and  the  board  of  estimate,  and  the  arrangement  was 
formally  approved  by  both  bodies. 

Immediately  thereafter,  the  Commission  proceeded  to  carry 
out  the  program,  so  generally  accepted  as  satisfactoTy  and  so 
widely  announced  as  final.  Construction  contracts  which  had 
been  pending  before  the  Commission  for  nearly  a  year  were 
awarded,  others  were  advertised,  and  the  expenditure  of  approxi- 
mately $30i,0'00,000  was  authorized.  It  was  fully  understood  at 
the  time  that  some  of  these  contracts  would  not  be  adapted  to 
any  other  scheme  than  the  one  decided  upon  in  July,  viz.,  the 
construction  of  an  independent  sy&temi  to  be  operated'  by  the 
Brooklyn  company.  Thus,  not  only  by  resolution  but  by  step 
after  step  resulting  in  the  signature  of  construction  contracts; 
the  Commission  and  the  board  of  estimate  recommitted  them- 
selves to  the  policy  adopted  in  the  report  of  the  conferees. 

Later  in  1911,  after  this  work  had  been  begun  and  after  the 
engineering  department  of  the  Commission  had  been  directed  to 
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proceed  in  haste  with  the  preparation  of  other  contracts,  a  new 
series  of  conferences  was  begun  between  certain  members  of  the 
Commission,  members  of  the  board  of  estimate  and  officials  of 
■the  Pennsylvania  Railroad  for  the  purpose  of  bringing  the  Inter- 
borough  Company  back  into  the  field.  These  conferences  were 
not  initiated!  by  any  public  official  nor  by  an  official  of  the 
Interboiough  Company,  but  after  months  of  discujision  it  waa 
announced  that  the  Interborough  Company  would  submit  a  newj 
offer  which  would  mean  an  entire  realignment  of  the  settl'ementi 
with  the  Brooklyn  company,  a  reconsideration  of  the  policy 
which  had  been  so  boldly  announced  as  the  final  word  in  the 
subway  situation,  and  a  reopening  of  the  discussion  with  the 
Brooklyn  company  upon  the  terms  which  would  be  satisfactory 
to  it  if  thei  Interborough  guaranty  tOi  the  company  by  the  city 
of  New  York  for  forty-nine  years  of  all  operating  expenses, 
taxes,  etc.,  a  lump  sum  of  $6,335,0'0O  and  6  per  cent,  upon  all 
new  money  provided  by  the  company.  The  city  is  to  put  over 
$70,0'00,00'0'  into  the  project  and  not  to  receive  a  farthing  on  thisj 
investment  until  the  company  has  received  all  of  these  paymentsi 
for  each  and  every  year,  with  deficits  cumulative  at  compound 
interest.  It  is  said  that  such  an  arrangement  is  not  a  guaranty, 
but  merely  a  preference.  Gall  it  what  one  will,  the  fact  remains 
ibhat  the  city  is  to  use  its  faith  and  credit  or  taxing  power  to 
raise  $70,000,000  to  put  into  the  scheme  and  then  to  allow  the 
■company  to  take  out  all  its  preferential  profits  before  the  city  is( 
to  receive  any  return  upon  its  contributions.  Under  existing 
operating  contracts,  the  city  has  a  first  lien  upon  earnings. 
Under  the  proposed  contract,  the  company  is  to  have  the  firsti 
lien,  and  the  city  is  a  more  residuary  legatee  and  is  to  bavei  no 
voice  in  the  management;  its  function  is  to  furnish  nearly  one- 
half  of  the  funds  and  take  what  is  left  of  the  earnings  after  the 
company  and  its  bondholders  have  been  satisfied.  In  this  respect, 
the  pending  contract  is  much  more  favorable  to'  the  company 
than  any  contract  or  franchise  that  has  ever  been  passed.  All 
other  public  service  corpoirations  have  to  furnish  their  own  funda 
and  run  their  own  risk.  In  this  case,  the  city  furnishes  nearly 
one-half  of  the  cost,  assumes  practically  all  of  the  risk,  andj 
allows  the  stockholders  to  have  a  virtual  guaranty  of  over  13 
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per  cent  upon  the  old  investment  claimed'  bj  the  Interborough 
Company.  In  this  connection  it  should  be  noted  that  the  stock- 
holders are  not  required  to  contribute  one  doBar  to  the  cost  of 
the  new  lines.     The  entire  cost  is  to  be  met  by  an  issue  of  bonds. 

2.     Peeeeeential  Ezceeos  Eaenings. 

The  annual  guaranty  or  preferene  of  $6,33,5,000'  exceeds  by 
a  large  sum  the  amount  earned  after  paying  all  expenses  prop- 
erly chargeable  to  income.  The  company  has  reported  gross 
profits  amounting  to  about  $2,220-,000  in  1905-06,  $2,650,000  in 
1906-'7,  $3,780,000  in  1907-8,  $5^,400,000  in  1908-9,  $6,770^,000 
in  1909-10,  $5,900,000  in  1910-11  and  $6,50Oi,0OO  in  1911-12  — 
an  average  of  $4,740,000  for  these  seven  full  years.  The  reported 
average  for  the  two  years  upon  which  the  contract  is  predicated  — ■ 
June  30',  190^9,  to  June  30, 1911,  was  about  $6,335,000.  But  in  or- 
der to  reach  this  amount  the  company  ignored  proper  provision  for 
depreciation,  including  the  obsolescence,  inadequacy  and  age,  and 
distributed  to  stockholders  dividends  that  were  not  earned.  Now, 
it  is  just  as  important  that  a  depreciation  fund  be  accumulated 
ooit  of  earnings  for  the  ultimate  replacement  of  all  plant  and 
equipment  as  that  cars  should  be  painted  and  repaired,  for  every- 
thing must  be  replaced  sooner  or  later.  Cars  wear  out,  electric 
plant  becomes  obsolete,  mains  become  inadequate  and  new  condi- 
tions and  improvements  send  property  to  the  scrap  heap  often 
long  before  it  ceases  to  be  operable. 

Failure  to  provide  a  fund  against  the  day  when  replacement  is 
necessary  leads  to  bad  service,  poor  equipment,  decreased  profits, 
over-capitalization  and  perhaps  bankruptcy.  Such  a  policy  was 
one  of  the  causes  which  brought  disaster  to  the  surface  lines  in 
Manhattan,  and  any  guaranty  or  preferential  based  upon  earn- 
ings from  which  no  deduction  or  inadequate  deduction  has  been 
made  for  depreciation  is  as  unsound  and  as  false  as  it  would  be 
if  the  cost  of  the  coal  used  had  been  omitted  and  earnings  in- 
flated to  that  degree.  Allowance  must  be  made  for  depreciation 
in  order  to  determine  what  were  the  true  earnings  of  the  subway 
for  any  year,  and  no  accountant  of  standing  would  sign  a  state- 
ment of  profits  based  merely  on  cash  receipts  and  disbursements. 

Mr.  Bion  J.  Arnold,  in  a  special  report  to  the  Public  Service 
Commission  in  1908,  said  the  policy  of  the  company  was  a  "  seri- 
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ous  mistake,"  and  that  "a  depreciation  reserve  fund  should  be 
provided  for  which  at  least  1.5  cents  a  car  mile  must  be  allowed." 
In  another  place  in  the  same  report  he  estimated  it  at  3  per  cent 
per  year  on  actual  investment  in  equipment.  The  Interborough's 
investment  in  subway  equipment  June  30,  1912,  was 
$35,i00O,O0'0',  which  included  $1,311,000  paid  for  land  for  power 
and  substation  sites.  Three  per  cent  upon  an  investment  of 
$&5,00O,00O  would  amount  to  $l,0:5i0,000,  while  IVg  per  cent  on 
the  car  mileage  operated  in  1912  would  amount  to  $968,000. 

Upon  the  other  hand,  the  annual  depreciation  based  upon  the 
life  of  property  given  in  the  contract  itself  would  be  at  present 
about  $590,000,  no  allowance  being  made  for  depreciation  of 
track,  electric  line  construction,  telephone  and  signal  system,  etc., 
all  together  about  $70,0i00,00'0'  on  the  assumption  that  the  replace- 
ment of  those  items  would  be  charged  directly  to  repairs.  Build- 
ings and  structures  are  assumed  to  have  a  life  of  seventy-five  years, 
power  equipment,  thirty  years;  composite  cars,  thirty-five  years, 
and  steel  cars,  50  years,  but  Mr.  Connette,  the  transportation  engi- 
neer of  the  commission,  in  December,  1911,  estimated  the  life  of 
the  buildings  to  be  fifty  years,  composite  cars,  thirty  years,  and 
steel  cars,  forty  years.  The  rule  of  depreciation  filed  with  the  com- 
mission by  the  Hudson  and  Manhattan  Railroad  Company,  which 
operates  a  somewhat  similar  property,  also  estimates  the  life  of 
buildings  at  fifty  years  and  gives  its  steel  cars  an  even  shorter 
life,  namely,  twenty-five  years.  This  evidence  would  indicate  that 
the  estimates  used  in  the  contract  make  little  if  any  allowance  for 
the  factors  of  obsolescence,  and  inadequacy,  which  must,  of  course, 
always  be  taken  into  consideration.  So  far  as  actual  wear  and  tear 
are  concerned,  the  composite  cars  of  wood  with  copper  sheathing 
might  perhaps  last  thirty-five  years,  but  the  probability  that  they 
will  actually  remain  in  service  for  that  length  of  time  is  very 
slight,  as  all  engineers  are  agreed  as  to  the  great  risk  of  fire  in- 
herent in  the  operation  of  wooden  ears  in  an  underground  railway, 
and  Mr.  Arnold  definitely  recommended  their  removal  from  the 
subway. 

Upon  the  basis  of  3  per  cent  of  the  value  of  the  depreciable 
equipment  only,  the  depreciation  allowance  for  1912  would  be  ap- 
proximately $&0'0i,000,  or  about  one  and  one-quarter  cents  per 
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revenue  car  mile.  If  repairs  alone  be  taken  at  three  cents  per  car 
mile,  a  conservative  estimate  in  view  of  the  history  of  the  com- 
pany, the  total  combined  amount  f  ot  repairs  and  depreciation  would 
be  four  and  one-quarter  cents  per  car  mile.  Applying  this  figure 
to  the  two  years  under  consideration  (1910-11)  and  assuming  that 
the  large  expenditures  in  those  years  were  very  extraordinary,  not 
likely  to  recur  and  not  properly  chargeable  to  capital  account  in 
any  degree,  there  should  have  been  a  deduction  from  revenue  of 
$4,,563,210,  as  against  the  actual  deduction  by  the  company  of 
$3,712,394,  a  difference  of  $850,815i,  or  $425,000  per  annum. 
Hence,  even  upon  these  conservative  estimates,  which  probably  un- 
derstate  the  amount  of  depreciation  and  repairs  and  overestimated 
the  probable  life  of  the  rolling  stock,  the  preferential  of  $6,335,000 
is  at  least  $425,000'  too  laTge  and  exceeds  by  that  amount  at  least 
the  true  average  earnings  for  the  two  years  in  question  which  are 
certainly  not  more  than  $5,90O,0i0'0. 

Those  who  support  the  contract  have  virtually  admitted  the 
truth  of  the  charge  that  the  preferential  of  $6,335,000  does  not 
represent  the  true  earnings  for  any  year;  for  since  it  was  fixed, 
they  have  inserted  in  the  contract  a  provision  that  the  company 
shall  provide,  in  part,  for  depreciation  which  has  accrued  and  for 
which  no  provision  has  yet  been  made.  ITevertheless,  although 
convicted  of  error  by  the  contract  itself,  they  propose  to  pay  the 
Interborougli  Company  more  than  it  has  ever  earned  and  under 
this  head  alone  to  allow  the  company  at  least  $20y0'00',0'0'0  or 
$2151,000,000  during  the  life  of  the  contract. 

Reported  earnings  for  short  periods  are  often  very  misleading. 
Two  generations  is  a  long  period  to  guarantee  13  to  15  per  cent 
upon  an  investment  of  any  sort.  The  Metropolitan  Street  Rail- 
way Company  guaranteed  interest  and  dividends  ranging  from 
7  to  18  per  cent  upon  several  other  leased  lines.  Three  of  them 
have  since  been  operated  independently  and  have  found  it  diffi- 
cult to  pay  interest,  to  say  nothing  of  dividends  upon  stock.  In 
other  cases  companies  have  voluntarily  abandoned  long  stretches 
of  track  that  a  short  time  ago  were  considered  almost  invaluable. 
In  1893  the  Manhattan  Elevated  Railway  carried  over 
2'21,0'00,000,  had  reported  net  earnings  of  $5,i5O0,0O0  and  net 
income  of  nearly  $3,0'0i0,0i0'0,  or  almost   10  per  cent  upon  the 
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stock.  By  1899  the  traffic  was  reduced  to  less  than  175,000,000 
ajid  the  reported  net  income  fell  to  about  $1,120',0'00,  or  less  than 
4  per  cent,  on  the  stoekl  It  later  recovered  but  fell  again  when 
the  subway  was  opened.  But  whatever  may  be  the  changes  in  the 
finances  of  the  present  subway,  it  is  evident  that  true  net  earnings 
cannot  reach  $6,335,000,  in  any  one  year  after  1917,  unless  inade- 
quate service  is  given  congestion  increased,  the  length  of  the 
average  ride  decreased  or  operating  expenses  decreased.  These 
points  are  discussed  in  another  place,  where  it  will  be  seen  that 
the  tendency  is  for  the  length  of  ride  to  increase  and  operating 
expenses  to  increase. 

3.  Peefeeential  Dlte  to  Bad  Seevice. 
The  guaranty  of  $6,33'5,0€'0i  is  based  upon  earnings  from  inade- 
quate service  and  indecent  congestion.  Nearly  every  report  of 
the  transportation  department  of  the  Public  Service  Commis- 
sion relating  to  compliance  with  service  orders  during  1911  and 
1912  shows  violations  of  such  orders,  and  in  many  cases  the 
failures  to  provide  adequate  service  were  numerous  and  con- 
tinued. The  existence  of  indecent  congestion  is  universally  known 
and  has  no  parallel  in  any  civilized  city.  Yet  it  is  proposed 
to  guarantee  for  forty-nine  years  the  earnings  from  such  inade- 
quate service  and  congestion.  The  company  has  no  legal  or  moral 
right  to  such  a  guaranty.  Under  the  law  it  must  give  adequate 
service,  and  when  new  subway  lines  are  built,  congestion  ought 
to  diminish.  "When  adequate  service  is  given  and  congestion 
diminished,  then  profits  will  decrease.  But  the  guaranty  to  the 
company  will  remain  at  $6,33'5,'000,  no  matter  what  may  happen. 
It  should  be  noted  further  that  if  the  company  provides  better 
service  after  the  beginning  of  the  new  contract,  the  city  will  bear 
the  expense.  The  payments  to  the  company  will  not  be  decreased, 
but  as  the  expenses  will  increase,  such  increase  must  be  deducted 
from  the  amount  payable  to  the  city. 

4.     Company  Peofits  by  Leveling  of  Leases. 
The  Interborough  contract  guarantees   $&,i33'5,00'0   for  many 
years  beyond  the  termination  of  the  present  subway  contracts. 
The  present  subway  is  leased  to  the  Interborough  'Company  ander 
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two  contracts.  'Gontraet  ISTo.  1,  which  covers  the  lines  extending 
northward  from  the  post-office,  is  to  run  for  fifty  years,  from 
October  27,  1904,  or  until  October  27,  19oi4.  iContract  No.  2, 
which  relates  to  the  line  from  the  post-office  to  Atlantic  avenue, 
Brooklyn,  is  to  run  for  thirty-five  years,  from  May  1,  1908,  or  until 
iMay  1, 1943.  In  each  case  there  is  provision  for  a  renewal  of  the 
contract  for  a  period  of  twenty-five  years,  but  the  rentals  are  to 
be  readjusted  at  the  beginning  of  this  period ;  and  if  the  city  and 
the  company  cannot  agree,  the  new  terms  are  to  be  fixed  by 
arbitration.  Undoubtedly,  the  new  rentals  fixed  in  1'9'54  and 
1943  would  reflect  the  profitableness  of  the  lines,  and  the  com- 
pensation paid  to  the  city  would  be  much  larger  than  the  present 
contracts  provide,  i.  e.,  interest  and  sinking  fund  upon  the  citys 
investment. 

The  Interborough  contract  extends  the  life  of  these  leases, 
which  are  extremely  favorable  to  the  company,  in  one  case  from 
October  27,  1964,  to  December  31,  1965,  or  even  later,  and  in  the 
other  case  from  May  1,  1943,  to  December  31,  19'6'5,  or  even 
later.  In  other  words,  the  Interborough  Company  will  be  guar- 
anteed clear  profits  of  $6,335,000  for  over  eleven  years  beyond 
Contract  No.  1,  and  twenty-three  years  beyond  Contract  No.  2. 
Thus,  the  city  is  to  surrender  the  prospect  of  large  profits  or 
much  more  favorable  contracts  after  1943  and  1954  and  to  sub- 
stitute therefor  its  guaranty  that  the  company  shall  have  all  that 
it  can  earn  until  1917  and  $6,335,000  for  each  year  thereafter. 
Assuming  that  in  1943  and  1954  the  terms  for  the  renewal  period 
would  reduce  the  profit  to  the  operator  to  7  per  cent  upon 
$48,000,'0'00',  which  the  company  asserts  represents  its  original 
investment,  the  company  will  receive  under  the  terms  of  the 
pending  proposal  upwards  of  $45,'0'00,000  over  and  above  a  rea- 
sonable profit  of  7  per  cent  after  1943  and  1964,  respectively. 

In  return  the  Interborough  Company  surrenders  little,  if  any- 
thing. It  gives  up  the  right  for  a  part  of  the  renewal  period  under 
revised  terms.  In  the  case  of  Contract  No.  2,  it  surrenders  only 
two  years  of  this  period,  and  under  Contract  No.  1,  fourteen 
years.  The  only  advantage  obtained  by  the  city  is  the  provision 
that  both  contracts  will  expire  in  1965,  but  it  would  undoubtedly 
be  cheaper  to  acquire  one  lease  at  the  expiration  of  the  other 
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under  the  power  of  eminent  domain  than  to  pay  the  enormous  sum 
of  $45,0'0'0,0O0  under  the  plan  proposed.  The  leveling  of  the 
leases  is  no  concession  from  the  company  but  a  gift  from  the  city. 

5.     FiH-ANciAL  Results  Disasteous. 

The  various  estimates  of  the  financial  results  likely  to  follow 
from  operation  under  the  Interborough  contract  shows  heavy 
losses  for  the  city.  Careful  estimates  have  been  made  by  Mr. 
Mitchel,  president  of  the  board  of  aldermen,  the  City  Club, 
People's  Institute,  Citizens  Union  and  others,  but  the  Inter- 
borough Company's  figures  are  more  favorable  to  the  city  than 
any  of  these;  and  I  shall  use  them,  not  because  they  are  more 
exact  or  reliable  but  because  they  are  more  favorable. 

The  table  below  is  based  on  the  figures  for  traiffic,  operating 
revenue  and  expenses,  taxes  and  rental  as  presented  in  the  Inter- 
borough Company's  memorandum  of  July  11,  1911,  for  the  first 
ten  years  of  operation  of  the  complete  system.  For  the  eleventh 
year  the  trafiic  assumed  in  the  supplementary  report  of  the  com- 
mittee of  the  board  of  estimate  and  apportionment  of  May  22, 
1912,  is  used  as  the  basis,  and  this  figure  is  virtually  admitted  to 
be  the  maximum  future  capacity.  (Page  41  of  that  report.) 
Revenue  deductions  for  the  eleventh  year  are  on  the  same  basis 
as  the  preceding,  years  (operating  ratio  of  50  per  cent  and 
$2,T00,0O0  rental). 

Columns  E  and  F  vary  from  the  estimates  of  the  company  only 
in  this  respect,  that  the  company's  estimates  were  based  upon  an 
investment  of  $77,000,000  throughout,  whereas  the  company's 
investment  for  initial  operation  is  now  fixed  in  the  contract  at 
$8O,0'0'O,0'00,  and  it  is  here  assumed  that  after  five  years'  opera- 
tion another  $10,000,000  of  capital  will  be  required  for  additional 
(jquipment,  etc.  Interest  on  the  amounts  unpaid  is  figured  at 
6  per  cent  compounded  annually.  Possibly  the  company's  deficit 
should  be  compounded  at  5  per  cent  instead  of  6.  If  this  were 
done,  the  amounts  in  column  F  and -in  column  O  from  1926  on 
would  be  slightly  reduced,  but  the  change  would  not  materially 
affect  the  results. 

The  last  column  represents  unpaid  interest  at  4%  per  cent  and 
unsatisfied  sinking  fund  at  1  per  cent  on  $7'0,00'0,0'0'0  of  city 
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bonds.  Interest  is  figured  on  deficits  at  4%  per  cent  compounded 
iinnually.  Before  divisible  profits  arise,  not  only  this  deficit  must 
be  discharged,  but  also  an  additional  3.51  per  cent  on  city  money 
£0  as  to  give  the  city  a  total  return  of  8.76  per  cent  upon  it  invest- 
ment. This  would  amount  to  $2,475,0€€  a  year,  and  v^ith  in- 
terest at  4%  per  cent  compounded  annually  would  amount  to 
$34,007,626  in  1927. 

Financial  Results  of  Inteeboeough  Peoposal. 
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1917 415,000,000  $8,062,500  $1,727,500  $4,800,000  $3,072,500  $3,675,000 

1918 450,000,000  8,940,000  2,605,000  4,800,000  5,451,850  7,515,373 

1919 490,000,000  9,900,000  3,565,000  4,800,000  7,013,961  11,528,567 

1920 525,000,000  10,727,500  4,392,500  4,800,000  7,842,299  15,722,353 

1921 560,000,000  11,555,000  5,220,000  4,800,000  7,892,837  20,104,859 

1922 592,000,000  12,350,000  6,015,000  5,400,000  7,751,407  24,648,578 

1923 625,000,000  13,175,000  6,840,000  5,400,000  6,776,491  29,470,384 

1924 660,000,000  14,050,000  7,716,000  5,400,000  4,868,080  34,471,551 

1925 697,000,000  14,975,000  8,640,000  5,400,000  1,920,165  39,697,771 

1926 736,000,000  15,950,000  9,615,000  5,400,000  2,179,625  42,979,546 

1927 775,000,000  16,925,000  10,580,000  5,400,000     43,398,626 


775,000,000       16,925,000       10,590,000         5,400,000    86,502,740 


If  these  estimates  are  approximately  correct,  several  important 
facts  follow: 

1.  The  city  will  receive  nothing  from  the  system  wherewith 
to  pay  the  fixed  charges  on  its  investment  of  $70,000,00i0  until 
]926  —  the  tenth  year  of  operation  under  the  contract. 

2.  The  city's  total  deficit  will  then  be  nearly  $43,00O,00'0.  In 
every  year  the  current  deficit  will  have  to  be  met  either  by  in- 
creased taxes  or  by  city  bonds.  If  the  former,  all  the  taxpayers 
of  the  city  will  be  heavily  burdened  in  order  that  the  company 
may  have  vouchsafed  to  its"  various  preferentials  under  an  im- 
provident contract.  If  the  latter,  the  credit  of  the  city  will  be 
reduced  year  by  year  through  an  unsound  financial  system  — 
the  issuance  of  city  bonds  to  pay  deficiencies  in  earnings  on  a  city- 
owned  subway. 
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3.  Under  either  system,  the  bonds  issued  by  the  city  to  build 
the  subway  will  not  be  self-supporting  under  the  constitutional 
provision  and  cannot  be  exempted  from  the  debt  limit  until  1927 
under  any  circumstances;  and  if  the  courts  shall  hold  that  they 
are  not  self-sustaining  until  past  deficits  are  wiped  out,  they  will 
never  be  exempted.  In  neither  case  will  the  city  be  able  to  utilize 
the  $70,000, 0'OO  to  be  invested  in  subways  for  any  purpose  until 
after  1927  and  perhaps  not  even  then.  If  this  amount  is  not 
exempt  from  the  debt  limit,  extensions,  which  must  be  built  by 
city  funds  (the  company  does  not  obligate  itself  to  build  them), 
will  not  be  built  at  all  or  money  must  be  found  in  other  directions. 

4.  The  city  will  never  receive  all  of  its  interest  and  sinking 
fund  charges  (estimated  at  5%  per  cent),  for  the  annual  interest 
on  tbe  accumulated  deficit  after  19'2'6  will  exceed  the  surplus 
earnings  paid  over  to  it  in  any  year. 

5.  Obviously,  the  city  will  never  receive  8.76  per  cent  on  its 
investment  if  it  cannot  earn  51/4  and  there  will  be  no  profits  to  be 
shared  equally  between  the  company  and  the  city. 

6.  And  as  the  company  will  not  receive  more  than  its  prefer- 
entials,  which  are  allowed  from  the  very  first  year,  there  will  be 
no  profits  to  divide  between  the  city  and  the  company,  and  the 
company  cannot  increase  its  income  before  the  lease  expires. 

It  is  argued  by  many  that  the  foregoing  estimates  are  too  unfav- 
orable to  the  city  in  respect  to  capacity  and  operating  ratio. 
Others  insist  that  the  financial  results  will  be  more  unfavorable 
than  indicated.  Obviously,  as  we  are  dealing  with  estimates  for 
the  future,  neither  statement  can  be  demonstrated  at  present. 
However,  there  are  many  important  facts  which  point  to  the  con- 
clusion that  the  city's  receipts  may  be  smaller  during  the  life  of 
the  contract  than  indicated  by  the  estimates  given  above. 

In  the  first  place,  it  should  be  noted  that  the  maximum  esti- 
mated capacity  of  the  enlarged  system  is  approximately  two  and 
one-half  times  the  number  of  passengers  now  being  carried  by  the 
subway.  But  the  trunk  capacity  of  the  new  system  is  only  double 
that  of  the  present  subway,  as  there  is  to  be  one  east  side  line 
on  Lexington  avenue  and  Fourth  avenue  and  one  west  side  line 
6—13 
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on  Seventh  avenue  and  Broadway.  The  line  in  B'rooklyn  is  to  be 
extended  several  miles  with  two  branches  and  three  long  feeders 
are  to  be  added  in  the  Bironx,  two  of  which  will  be  operated  m 
common  with  the  Manhattan  Railway.  The  Steinway  tunnel 
will  be  another  feeder,  and  the  traffic  on  the  Queens  extensions  is 
to  be  shared  with  the  Manhattan  Eailway  and  the  Brooklyn  com- 
pany. As  a  result  the  new  system  will  have  a  much  larger  ratio 
of  branches  and  feeders  to  trunk  lines  than  the  present  system. 
But  the  capacity  of  a  system  is  not  determined  by  the  number  of 
its  branches  and  feeders  but  by  its  trunk  line  capacity ;  and  if  the 
trunk  line  capacity  is  merely  to  be  doubled,  it  is  certainly  very 
generous  to  allow  two  and  one-half  times  the  present  traffic. 

■Secondly,  the  estimate  of  the  maximum  capacity  of  T75,0(>0,0i00 
per  annum  is  based  upon  the  indecent  and  intolerable  congestion 
that  has  prevailed  during  the  last  two  or  three  years.  It  is  clear 
that  if  the  cars  are  to  be  jammed  during  the  rush  hours  and  if 
the  rush  hours  are  to  be  extended  by  forcing  people  to  ride 
earlier  and  later  because  they  cannot  be  carried  during  the  hours 
most  convenient  to  them,  the  capacity  of  any  line  can  be  increased 
by  discommoding  the  people.  But  the  fundamental  purpose  of  the 
construction  of  the  new  rapid  transit  lines  is  to  eliminate  conges- 
tion instead  of  increasing  it  and  to  do  away  with  the  indeceni 
crowding  which  we  are  now  obliged  to  endure  instead  of  making 
worse  crowding  necessary.  If,  in  order  to  secure  the  financial 
results  sho\\Ti  above,  which  are  most  unfavorable  to  the  city,  tlie 
new  subways  must  be  packed  and  jammed  with  humanity  during 
a  long  rush-hour  period  morning  and  evening  in  order  that  the 
present  abnormal  profits  of  the  operating  company  may  be  per- 
petuated, the  city  of  Xew  York  is  not  to  have  transit  relief  but 
a  continuation  of  transit  congestion. 

Thirdly,  the  length  of  ride  tends  constantly  to  increase.  Since 
the  opening  of  the  subway  the  average  haul  has  lengthened  every 
year  over  the  preceding  year,  as  computed  by  the  chief  statis- 
tician of  the  Commission  upon  the  basis  stated  in  the  annual 
reports  of  the  Commission.  The  mere  extension  of  lines  into  dis- 
tricts remote  from,  the  center  increases  the  length  of  ride.  The 
development  of  suburban  districts  means  that  the  cars  are  crowded 
at  the  ends  of  the  lines  with  through  passengers  to  the  exclusion 
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of  those  who  would  oocupy  seats  for  a  short  ride  in  the  center  of 
the  city.  It  is  obvious  that  a  person  riding  ten  miles  produces 
less  revenue  than  two  persons  each  riding  five  miles,  and  that 
the  cars  are  just  as  crowded  in  one  case  as  in  the  other  if  one 
person  enters  the  car  after  the  other  leaves  it.  The  effect  of  the 
extension  of  lines  and  of  the  building  up  of  remote  districts, 
therefore,  is  to  increase  expenses  and  to  diminish  net  income, 
for  trains  must  be  operated  through  to  the  termini  in  order  to 
accommodate  the  residents  of  the  remote  districts. 

The  effect  will  be  very  marked  in  the  Bronx  at  One  Hundred 
and  Eightieth  street  and  in  Brooklyn  on  the  Eastern  Parkway 
line.  At  the  One  Hundred  and  Eightieth  street  station,  persons 
will  leave  the  trains  of  the  'Sew  York,  Boston  &  "Westchester  Rail- 
way, operating  principally  in  Westchester  county,  and  will  enter 
the  trains  of  the  subway  to  be  carried  from  that  point  to  the 
lower  part  of  Manhattan  and  possibly  to  Brooklyn.  According  to 
the  report  of  Mr.  Bion  J.  Arnold,  these  persons  will  be  carried 
at  a  loss.  They  will  pay  five  cents  to  the  subway,  and  the  cost 
of  transportation,  including  fixed  charges,  will  exceed  that  amount. 
At  the  same  time  they  will  prevent  residents  of  Manhattan,  who 
would  be  carried  at  a  profit,  from  securing  convenient  transporta- 
tion. Similarly,  the  extension  of  the  present  line  to  East  New 
York  and  Elatbush  will  mean  that  thousands  of  passengers  who 
now  enter  the  cars  at  Atlantic  avenue  station  will  board  them 
much  further  out.  The  fares  they  pay  will  be  precisely  the  same 
as  at  present,  but  the  cost  of  transporting  them  will  be  considerably 
increased. 

Fourthly,  there  is  the  recognized  tendency  for  expenses  to 
increase,  due  to  additional  taxes,  higher  wages,  shorter  hours  of 
labor  and  higher  cost  of  coal,  steel  and  other  materials  and  sup- 
plies. Eurthermore,  as  the  contract  offers  no  inducement  to  econ- 
omy after  the  company  earns  its  preferentials,  this  also  will 
tend  to  make  operating  expenses  increase.  Various  demands  will 
be  made  upon  the  company,  and  with  the  motive  of  self-interest 
lacking  and  the  knowledge  constantly  before  the  managers  that 
the  city  must  pay  the  bill,  what  is  to  prevent  the  company  from 
granting  every  sort  of  demand  regardless  of  the  financial 
consequences  ? 
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Fifthly,  as  the  Interborough  iCompany  will  obtain  no  further 
profit  beyond  its  preferentials,  and  as  subsidiary  and  affiliated 
companies  will  not  share  their  profits  with  the  city,  there  will  be 
a  strong  inducement  to  shift  much  of  the  profitable  work  that 
would  ordinarily  be  done  by  the  parent  company  to  the  sub- 
sidiaries. In  many  instances  it  will  doubtless  be  impossible  to 
secure  real  competitive  bidding  without  which  it  will  be  extremely 
difficult  to  determine  whether  the  terms  of  the  contract  are  fair 
and  reasonable.  In  other  instances,  competitors  may  be  frozen 
out  because  the  parent  company  will  be  in  position  to  favor  one 
contractor  and  hinder  another.  As  the  Interborough  Company 
and  the  interests  that  control  it  hold  the  majority  of  the  stock 
in  the  principal  surface  car  lines  of  Manhattan  and  Queens  and 
lease  the  elevated  roads,  it  will  be  to  the  interest  of  the  Inter- 
borough Company  in  any  arrangement  between  the  various  com- 
panies to  favor  the  surface  lines  and  elevated  lines  at  the  expense 
of  the  subways  where  the  loss  will  be  borne  by  the  city  alone. 

As  all  expenses  and  preferentials  are  to  ibe  deducted  before  the 
city  receives  anything  upon  its  new  investment,  any  increase  in 
expenses  results  directly  in  a  reduction  of  the  city's  share.  Thus, 
if  a  national  income  tax  is  levied  upon  all  companies,  it  will  vir- 
tually be  paid  in  this  case  by  the  city.  The  general  result  of 
these  various'  factors  will  be  to  force  the  city  to  choose  between 
indecent  congestion  and  financial  loss.  Yet  at  the  very  moment 
that  the  city  must  decide  between  these  alternatives,  the  company 
will  receive  large  profits  and  run  practically  no  risk  of  loss. 

6.     ISTo  Incentive  to  Efficiency. 

The  Interborough  contract  ofl^ers  no  incentive  or  reward  f  ot  effi- 
cient and  economical  operation,  but  invited  waste,  inefficiency  aaad 
political  manipulation.  After  several  years  have  passed  under  the 
new  contract,  as  shown  by  the  foregoing  table,  the  company  will 
earn  operating  expenses,  etc.,  the  guaranty  of  $6,335,000,  and 
carrying  charges  upon  the  new  money  which  the  company  is  to 
provide.  But  the  company  is  to  receive  nothing  further  until  the 
city  had  been  paid  8.76  per  cent  upon  its  money  for  each  and 
every  year,  the  early  deficits  with  interest  thereon  being  com- 
pounded semi-annually.     The  company  will  have  received  about 
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8%  per  cent  upon  the  fmids  which  it  has  provided,  old  and  new, 
as  a  first  lien  upon  the  income;  but  it  is  practically  certain  that 
the  company  will  receive  no  further  sum  ibefore  the  termination 
of  its  contract. 

Such  being  the  case,  it  is  evident  that  after  the  company  has 
earned  enough  to  pay  its  share,  the  incentive  'to  operate  the  rail- 
road eoonomioally  and  efficiently  will  be  gone.  The  company's 
share  will  not  be  increased  by  economy  and  efficiency,  and  it  will 
not  be  decreased  by  waste  and  inefficiency.  Large  salaries  may 
be  paid  to  officers  and  directors'.  Supplies  may  be  purchased  at 
high  figures.  Political  demands  may  be  granted.  ITnnecesisary 
officers  and  employees  may  be  put  upon  the  pay-roll.  Every  such 
increase  in  expense  after  a  few  years  will  not  reduce  the  com- 
pany's return;  it  will  be  paid  virtually  by  the  city,  for  the  city 
will  receive  no  interest  until  all  such  expenses  are  paid. 

7.  MuKTiciPAL  Opeeatio:s  Peejteeable. 
The  Interborough  plan  contains  none  of  the  advantages  of  pri- 
vate management  but  practically  all  of  the  disad^-antageous  fea- 
tures alleged  against  municipal  operation.  The  prineijjal  factor 
leading  to  efficiency  and  economy  in  private  business  is  hope  for 
reward,  but  the  proposed  contract  offers  no  such  hope.  The  prin- 
cipal objection  urged  to  municipal  operation  is  the  intrusion  of 
partisan  politics  intO'  management.  The  contract  makes  it  easier 
for  politics  to  get  in  and  makes  it  difficult  to  drive  politics  out 
when  once  in  than  if  the  city  operated  subways  directly.  Favorit- 
ism and  party  politics  can  easily  be  injected  without  a  remedy, 
for  'the  company's  officials  are  responsible  in  no  way  to  the  city 
or  to  the  electorate.  The  city  must  pay  the  bills,  but  it  cannot 
control  the  administration  of  the  subway  and  cannot  prevent  waste 
and  mismanagement.  It  is  suggested  that  the  control  of  the  Pub- 
lic Service  'Commission  will  be  effective  to  prevent  all  improper 
acts.  But  it  should  not  be  forgotten  that  supervision  is  not  man- 
agement, and'  that  no  method  of  control  has  yet  'been  found  that 
will  be  'as  effective  as  direct  operation.  If  there  is  waste,  ineffi- 
ciency and  neglect,  some  improvement  may  be  secured  by  the  vigi- 
lant exercise  of  the  Commission's  powers,  but  where  the  margin 
is  so  narrow,  as  in  this  case,  'the  Commission  might  better  operate 
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the  suibways  than  to  undertake  to  tell  an  indifferent  company  how 
to  do  it.  Further,  every  curtailment  of  the  city's  share  in  the 
subway  revenues  will  redound  to  the  benefit  of  the  company,  for 
it  will  tend  to  keep  the  city  financially  impotent  and  unable  to 
exercise  its  right  of  recapture.  Thus  the  company  will  have  a 
powerful  motive  actively  impelling  it  to  waste  the  city's  revenue 
resources. 

8.     Depeeciation  Foisted  Upon  City. 

The  contract  relieves  the  Interborough  Company  from  adequate 
provision  for  past  depreciation  and  foists  this  iburden  upon  the 
city.  It  merely  requires  that  when  the  city  takes  over  the  equip- 
ment other  than  rolling  stock,  if  it  ever  does,  it  shall  be  entitled 
to  deduct  $3,000,000  from  the  price  to  be  paid  under  contracts  1 
and  2,  and  tliat  at  certain  dates  the  company  shall  provide  certain 
sums  as  follows : 

July  1,  1939 $1,618,950 

July  1,  1955 7i36,150 

July  1,  1957 127,950 

July  1,  1960 425,100 


2,908,150 


The  board  of  consulting  engineers  who  were  asked  to  report  to 
the  Commissiion  upon  the  amount  of  accrued  depreciation  up  to 
January  1,  1917  (the  assumed  date  for  the  beginning  of  the  con- 
tract) reported  it  as  praictioally  $6,000,000'  upon  thati  date,  and 
Bidvised  that  this  amount  of  money  should  be  in  hand  on  that  date 
with  which  to  make  renewals,  etc.,  as  needed.  The  contract  gives 
the  ooniipany  from  twenty-seven  to  fifty-three  years  within  which 
to  provide  this  fund.  xs"'ow,  it  is  evident  that  $6,0'00,0'00  in  1917 
is  entirely  different  from  $6,000,000  paid  at  distant  dates  vary- 
ing from  1939  to  1965.  As  a  matter  of  fact,  the  present  value 
upon  January  1,  1917,  of  the  amounts  specified  in  the  contract, 
upon  the  'basis  of  41/2  i>er  cent  compound  interest,  is  less  than 
$1,200,000.  Hence,  the  gift  to  tlie  company  under  this  provision 
of  the  contract  and  the  burden  transferred  to  the  city  is  over 
$4,800,000. 
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The  contract  also  excuses  the  Interborough  Company  from 
m.akmg  any  provision  v^hatever  for  depreciation  upon  the  rail- 
way structure,  transmission  and  distribution  caibles  and  conduits, 
track  and  other  equipment  subject  to  accruing  depreciation,  except 
as  above  provided.  The  amount  of  this  depreciation  has  not  been 
computed,  but  it  is  considerable. 

The  direct  eifect  of  these  provisions  will  be  to  inflate  the  amounts 
vliicli  must  be  set  aside  hereafter  out  of  the  earnings  to  provide 
for  past  depreciation;  that  is,  the  depreciation  which  the  company 
has  failed  to  provide  for  in  past  years  and  which  the  contract 
excuses  it  from  providing  for  now  must  be  made  up  during  the 
remaining  life  of  the  property,  and  as  the  city  is  the  residuary 
party  in  interest,  the  resulting  increase  in  operating  expenses  will 
come  out  of  the  city's  share. 

All  of  the  above  figures  are  based  upon  assumptions  most  favor- 
able to  the  company.  The  total  life  of  the  buildings  and  structures 
has  been  assumed  to  be  seventy-five  years,  power  equipment  thirty 
years,  and  cars  an  average  of  forty-five  years.  The  composite  cars, 
which  are  inflammable,  have  been  given  a  life  of  thirty  years, 
although  they  will  probably  be  removed  from  service  within  a  few 
years  and  modern  steel  cars  sulbstituted  therefor.  It  is  inconceiv- 
able that  the  steel  cars  will  have  a  life  of  fifty  years  in  view  of 
past  experience,  where  improvements  in  car  construction  and  rail- 
way operation  have  caused  rolling  stock  to  be  scrapped  within  a 
much  shorter  period.  If  for  any  reason  the  various  classes  of 
property  do  not  have  lie  long  periods  of  usefulnessi  estimated,  the 
whole  burden  of  shortened  life  will  fall  upon  the  city. 

9.     EIeoaption  Hampered. 

Provisions)  for  municipal  recaption  have  been  devitalized. 
Whenever  attention  is  called  to  the  injurious  results  likely  to 
accrue  to  the  city  under  the  provisions  of  the  Interborough  con- 
tract, its  proponents  reply  that  tbe  city  has  ample  control  of  the 
situation  through)  its  power  to  terminate  the  contract  and  to 
operate  the  subway  itself  or  to  miake  another  contract  with  a 
new  operator.  They  admit  that  if  the  recaption  features  are 
ineffective,  the  city  is  bound  hand  and!  foot.  But  the  plan  is 
defective  for  the  following  reasons: 
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(a)  The  plan  contains  nio  provision  for  the  termination  of 
the  contracts  for  the  operation  of  the  present  subway  before 
1966.  Hence,  if  the  new  lines  are  .ever  recaptured'  they  must  be 
operated  independently,  or  recourse  must  be  had  to  the  swapping 
plan  (to  which  I  shall'  refer  shortly),  or  the  existing  contracts 
must  be  terminated  through  the  power  of  eminent  domain.  If 
the  latter  plan  is  adopted,  the  company  may  properly  claim  that 
its  rights  must  be  capitalized  upon  the  basis  of  the  favorable 
terms  which  it  has  obtained,  and  thus  the  city  will  buy  back  what 
it  ought  not  to  have  granted. 

(b)  The  new  lines  are  disconnected  and  do  not  form  an 
operable  system.  The  Seventh  avenue  line  is  not  connected  with 
the  Letxington  avenue  line.  To  provide  a  proper  connection  parts 
of  both  branches  would  need  to  be  reconstructed,  two  expensive 
stations  would  need  to  be  abandoned'  and  a  new  orosstown  line 
to  connect  the  two  branches  constructed.  According  to  the 
present  plans,  the  Lexington  avenue  line  is  tO'  be  connected  with 
the  present  subway  by  a  diagonal  line  branch  and  station,  ex- 
tending through  the  property  of  the  ISTew  York  Central  Railroad 
and  private  property  at  the  corner  of  Forty-second  street  and 
Pairk  avenue.  The  net  cost  of  this  connection  is  estimated  at 
about  $6.'50'0i,000,  which  would  be  thrown  away  if  the  Lexington 
avenue  line  should  be  recaptured  and  m.a,de  a  part  of  an  inde- 
pendent system,  for  ^a  new  station  would  need  tO'  be  reconstructed 
in  Lexington  avenue  or  upon  some  other  site,  the  proposed 
station  being  connected  with  the  present  subway  upon  the  same 
grade  and  in  such  a  way  that  the  Lexington  avenue  line  could 
not  be  connected  with  any  other  line  without  reconstruction. 
The  connection  between  the  Seventh,  avenue  line  and  the  present 
subway  alt  Times  square  is  similarly  situated;  and  it  is  evident 
that  when  recaption  is  proposed  the  waste  of  several  millions  of 
dollars  and  the  necessity  of  issuing  bonds  toi  build  new  stations 
and  new  connections  will'  be  used  as'  a  strong  argument  to  deter 
the  city  fromi  exercising  the  power  of  recaption  even  if  it  has 
the  money  or  credit.  A  station  could  be  built  in  Lexington 
avenue  which  would  be  as  convenient  to  the  public  as  the  pro- 
posed diagonal  station,  which  would  be  ,as  useful  to  the  new  line. 
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if  recaptured,   as  it  would  be  to  tke  present  line,  and  wWcli 
would  cost  from  $1,500,000-  to  $2,0-00,000  less. 

FuiTthermore,  the  new  lines  would  terminate  in  Brooklyn  at  tlie 
Boro'Ughi  Hall,  as  tke  tracks  in  Fulton  street,  wkichi  are  to  be 
used  to  connect  with,  these  lines,  are  part  of  the  present  subway 
and  could  not  be  taken  over  under  any  provision  of  the  old  or 
new  contracts.  The  new  tunnel  would  thus  be  left  without 
feeders  or  connections  in  Brooklyn,  and  would  be  almost  worth- 
less unless  other  lines  were  built.  To  connect  with  new  lines, 
it  would  be  necessary  to  abandon  or  entirely  reconstruct  the 
part  of  the  new  lines  near  the  Borough  Hall.  But  if  the  new 
tunnel  were  to  be  recaptured,  and  the  Eastern  parkway  line  (four 
tracks)  left  in  the  hands  of  the  Interborough  Company,  its  opera- 
tion would  be  seriously  handicapped  as  there  would  be  only  two 
tracks  under  the  river.  On  the  other  hand,  if  the  Eastern  park- 
way line  were  recaptured,  new  tunnels  vrould  have  to  be  built 
to  connect  it  with  Manhattan. 

(c)  To  meet  these  diiEculties,  it  has  been  proposed  to  permit 
the  exchange  of  certain  oldl  and  new  lines,  but  under  this 
swapping  arrangement,  neither  the  city  nor  the  company  would 
have  a  complete  operating  unit.  For  example,  if  the  city  took 
the  west  side  lines  (the  present  lines  above  Forty-second  street 
■and  the  "new  lines  below  that  point),  it  must  also  recapture  the 
Eastern  parkway  line.  The  'city  would  then  have  two  discon- 
nected sections — (1)  a  four- track  subway  from  Eastern  parkway 
ending  at  Atlantic  avenue,  .and  (2)  a  two-track  subway  from 
the  Borough  Hall,  Brooklyn,  to  Park  place,  Manhattan,  there 
merging  with  a  four-track  line  on  the  westerly  side  of  Manhattan. 
To  utilize  the  tracks  in  Brooklyn,  it  would  be  necessary  to  build 
a  new  four-track  connection  and  .another  tunnel  under  the  river. 
The  company  would  be  left  without  its  present  tunnel  under  the 
river,  .and  the  extra  tracks  in  Fulton  street,  Brooklyn,  would  be 
useless.  Indeed,  the  tunnel  itself  would  be  only  half  used,  as  the 
city's  through  lines  in  Brooklyn  and  the  Brooklyn  company's 
through  lines  into  Manhattan  would  undoubtedly  greatly  reduce 
the  traffic  of  the  Joralemon  street  tunnel  if  it  were  left  with- 
out any  Brooklyn  feeders. 
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On  the  otiher  hand,  if  tlie  city  •took  the  east  side  lines  in. 
Manhattan  (the  present  lines  below  Forty-second  street  and  the 
new  lines  above  that  point),  it  would  likewise  have  to  recapture 
the  Eastern  parkw,ay  line.  Under  that  arrangement  also  the  city 
would  have  only  'one  tunnel  to  accommodate  four  tracks  in 
Brooklyn,  while  the  company's  line  would  end  at  Borough  Hall, 
and  even  more  useless  than  under  the  preceding  assumption.  In 
making  the  trade  the  city  would  have  to  pay  for  its  loss  without 
itself  getting  the  benefit.  In  other  words,  the  city  would  have 
to  stand  the  cost  of  a  wasteful  arrangement,  the  company  being 
fully  protected. 

But  even  if  this  right  to  exchange  were  of  value,  it  may  be 
rendered  nugatory  by  the  provisions  of  the  trust  agreement  be- 
tween the  InterboTough-Metropolitan  Company  and  the  Windsor 
Trust  Company,  the  trustee  under  the  .agreement  for  the  bond^ 
holders  of  the  Interborough-Metropolitan  Company.  The  Inter- 
borough  Metropolitan  Company  is  not  a  party  to  the  siibway 
contracts,  and  it  is  possible  that  the  agreement  to  permit  the 
exchange  of  lines  would  be  conto-ary  to  the  provisions,  of  the 
Windsor  Trust  agreement  and  thus  made  without  authority  by  the 
directors  of  the  Interboroughj  Company,  who  are  elected  by  the 
Interborough-Metropolitan  Company,  which  owns  nearly  all  of 
the  stock  of  the  Interborough  Compa.ny. 

(d)  Whatever  may  be  the  practical  value  of  the  recaption 
provisions,  they  are  certainly  worthless  unless  the  city  has  the 
funds  with  which  to  pay  the  amounts  required  by  the  contract 
in  case  of  recaption.  In  the  first  place,  no  recaption  is  possible 
before  1927  and  perhaps  later.  Then  the  city  must  pay  over 
118  per  cent  of  cash  cost,  or  about  $92,000,000'  for  what  the 
company  is  to  put  in  at  once.  If  more  equipment  is  necessary 
(about  $10,0'00,0'0O  being  estimated  as  needed  for  this  purpose), 
the  total'  will  be  about  $103,000v00'0.  What  pirospect  is  there, 
particularly  in  view  of  the  probable  financial  results  of  the 
Interborongh's  part  of  the  dual  system  that  the  city  will  have 
$10'3,O00,0'0O  in  credit  over  and  above  its  debt  limit  with  which 
to  buy  out  this  company?  The  city's  credit  will  be  taxed  to  its 
utmost  for  the  primary  construction  of  the  dual  system  and  for 
the  payment  of  deficits  un.der  the  contracts.    AH  funds  avail a.ble 


Report  of  Joint  Legislative  Committee  395 

for  rapid  transit  purposes  for  many  years  will*  have  to  be  devoted 
to  the  construction  of  extensions.  No-  provision,  has  been  made 
■whereby  the  city's  total  ■contribution  to  the  construction  cost  of 
the  subways  may  be  applied  to  such  sections  or  lines  as  the  city 
m-ay  desire  to  take  over  at  the  time  of  the  exercise  of  its  election. 
Such  a  provision  would  have  meant  that  the  city  would  retake 
any  or  all  new  divisions  up  to  a  total  construction  cost  equal  to 
the  city's  total  contribution  without  the  payment  to  the  Inter- 
borough  of  any  capital  sum.  By  the  failure  to  make  such  pro- 
vision,  the  financial  practicability  of  the  whole  recaption  scheme 
has  been  weakened. 

It  is  also  argued  that  if  the  city  does  not  ha\e  the  money,  it 
may  find  some  private  company  that  will  come  in  and  provide  the 
funds.  But  if  the  city,  under  existing  circumstances,  does  not 
look  favorably  upon  the  independent  operators  who  have  been 
willing  to  step  in,  what  is  the  likelihood  that  one  can  be  found 
after  the  pending  contracts  have  been  signed  and  the  city's  credit 
mortgaged  to  the  limit  for  many  years  to  come  ? 

In  this  connection  it  is  pertinent  to  recall  that  the  constitutional 
amendment  and  enabling  act  make  it  necessary,  in  order  that 
any  new  investments  for  rapid  transit  purposes  may  become  ex- 
empt, that  they  yield  more  than  interest  and  sinking  fund.  If, 
therefore,  the  city  earns  only  a  portion  of  the  interest  and  sink- 
ing fund,  that  will  not  suffice  to  exempt  part  of  the  bonds  issued 
for  such  construction.  The  most  favorable  estimates  which  have 
been  made  by  the  advocates  of  the  present  contract  show  that 
there  will  be  no  income  sufficient  to  exempt  the  entire  investment 
for  a  long  period  of  years  to  come. 

10.  Ceiticism  of  Company's  Financial  Plan. 
The  plan  whereby  the  company  proposes  to  finance  its  share 
of  the  undertaking  gives  excessive  profits  to  the  underwriters  of 
the  securities.  The  new  bonds  of  the  Interborough  Company  are 
to  be  sold  to  a  banking  firm  at  931/^  per  cent  of  their  face  value. 
This  banking  firm  is  to  sell  them  to  a  group  of  banks  and  indi- 
viduals at  9'6,  who,  in  turn,  may  sell  them  to  the  public  at  the 
market  price.  These  bonds  are  secured  by  a  first  mortgage  upon 
the  property  of  the  Interborough  Eapid  Transit  Company,  bear 
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interest  at  5  per  cent,  payable  semi-annually,  becjome  due  on 
January  1,  1966,  and  are  redeemable  at  any  time  in  whole  or  in 
part  at  110-  per  cent  of  tbeir  face  value.  Tbese  bonds  are  a  first 
lien  upon  the  income  from  the  nev?  and  old  lines  (except  for  the 
rental  payable  to  the  city  under  contracts  No.  1  and  No.  2)  and 
also  upon  the  company's  receipts  from  all  other  sources,  including 
the  profits  of  the  Manhattan  Railway  lease.  The  city  is  to  receive 
nothing  upon  its  investment  of  $70i,OiO'0,000  until  the  company 
has  received  a  preferential  of  $6,33-5,0)00  and  6  per  cent  upon  its 
new  money  —  a  total  of  8%  per  cent  upon  its  old  and  new  invest- 
ments in  the  subway,  or  nearly  7  per  cent  upon  the  entire  amount 
of  the  company's  bonds  issued  for  all  purposes.  Thus,  the  subway 
preferential  would  carry  all  of  the  bonds  if  there  were  no  other 
income.  Deficits  which  may  accrue  in  the  preferentials  during 
the  early  years  are  to  be  cumulative  with  interest  compounded 
semi-annually.  A  sinking  fund  of  1  per  cent  is  to  be  set  aside  to 
amortize  the  entire  issue.  Yet  these  bonds  are  to  be  sold  upon 
such  terms  that  the  company  is  to  net  only  93^2  per  cent  of  par. 
The  bonds  of  the  Iiiterborough  Company  issued  a  few  years  ago 
brought  more  by  several  points  and  were  selling  above  par  in 
the  market  nearly  two  years  ago,  after  the  Interborough  Com- 
pany had  refused  to  accept  the  offer  of  the  city  and  when  it  was 
not  expected  that  the  present  issue  would  be  redeemed.  Some  of 
the  smaller  public  utility  companies  supplying  suburban  districts 
have  issued  5  per  cent  bonds  at  better  rates  —  companies  that 
have  no  guaranty  from  the  city,  that  are  subject  to  public  regula- 
tion as  to  rates  and  that  are  known  only  to  a  limited  number  of 
investors. 

It  is  asserted  by  the  proponents  of  the  dual  plan,  first,  that 
9'35^  per  cent  is  a  fair  price  for  the  bonds,  and,  second,  that  the 
price  at  which  these  bonds  are  marketed  has  nothing  whatever 
to  do  with  the  subway  contract  between  the  company  and  the 
city. 

If  the  former  statement  is  correct,  the  dual  plan  must  be  un- 
sound, for  a  company  which,  with  all  of  the  guaranties,  prefer- 
entials, safeguards  and  protection  provided  by  this  contract, 
cannot  sell  a  fifty-year  5-  per  cent  bond  at  more  than  93^  is 
certainly  in  an^  unsatisfactory  financial  position.     Whether  93'V^ 
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is  really  a  fair  price  for  these  bonds  could  easily  have  been 
ascertained  by  public  sale  of  the  bonds,  as  is  done  with  New 
York  City  bonds  and  with  securities  of  public  utilities  in  Great 
Britain.  If  as  a  result  of  properly  supervised  public  letting, 
the  net  income  received  by  the  company  were  only  93^2,  there 
would  be  no  just  ground  for  complaint.  But  to  issue  these 
bonds  without  competitive  bids  at  a  discount  of  six  and  one-half 
points  to  one  firm  of  bankers,  which  in  turn  will  hand  them  over 
to  a  syndicate  at  an  advance  of  two  and  one-half  points  to  be 
sold  finally  to  the  public  at  what  they  are  really  worth  is  open 
to  criticism  as  was  the  private  sale  of  United  States  bonds  under 
President  Cleveland's  administration.  Indeed,  the  usual  method 
for  determining  the  value  of  property  is  by  public  sale,  and  no 
good  reason  has  been  advanced  why  this  method  should  not  have 
been  adopted  in  this  case.  If,  as  is  usually  stated,  these  bonds 
have  been  made  marketable  by  the  investment  by  the  city  of 
$7O,0'0i0,00'O  and  by  the  preferred  lien  of  the  company's  fi-xed 
charges,  and  if  a  profit  is  to  go  to  anyone  through  the  sale  of 
these  bonds,  why  should  not  the  citizens  of  'Sew  York  who  are  to 
furnish  the  credit  and  pay  the  deficits  be  allowed  a  first  chance 
at  this  bargain? 

The  statement  that  the  price  at  which  the  bonds  were  issued 
has  nothing  to  do  with  the  provisions  of  the  pending  contract  is 
inaccurate  and  misleading.  In  the  first  place,  if  the  bonds  Avere 
not  sold  at  a  discount,  it  would  be  unnecessary  to  include  3  per 
cenfl  for  debt  discount  and  expense  in  the  company's  contribution 
to  the  cost  of  construction  and  equipment.  Only  $77,600,000 
would  be  charged  to  cost  instead  of  $80,00'0,0'00  as  under  the  pend- 
ing plan.  That  would  mean,  a  saving  of  $144,000'  a  year  in  the 
preferentials  allowed  to  the  company,  an  increase  of  $144,000  in 
the  amount  paid  to  the  city  and  a  corresponding  reduction  in  the 
recaption  price. 

Secondly,  there  is  no  limit  whatever  upon  the  discounts  which 
may  be  charged  to  cost  of  additions  and  equipment  supplied  after 
initial  operation,  and  as  interest  and  sinking  fund  charges  upon 
the  face  value  of  the  bonds  vsdll  be  a  lien  prior  to  the  city's  return 
even  on  its  initial  investment,  public  interests  are  ultimately  af- 
fected by  the  price  at  which  the  company's  bonds  are  sold,  and  in 
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case  of  recaption  these  unlimited  discounts  on  bonds  issued  for 
additions  will  form  a  part  of  the  purchase  price  to  be  paid  by  the 
city. 

Thirdly,  during  the  conferences  leading  up  to  this  contract  the 
argument  was  repeatedly  made  that  concessions  must  be  allowed 
to  the  company  because  it  could  not  finance  its  operations  on  a 
5  per  cent  bond  at  par,  but  must  pay  approximately  5% 
per  cent  for  its  money.  If  the  sale  price  of  the  bonds  has  nothing 
to  do  with  the  problem,  why  is  it  that  the  company  was  allowed 
15  per  cent  profit  upon  its  investment  in  case  of  recaption,  to  run 
through  the  entire  life  of  the  lease,  even  though  the  company  was 
already  protected  against  losses  by  the  arrangement  to  make  its 
pref erentials  cumulative  at  compound  interest  ?  If  the  sale  price 
is  irrelevant,  why  is  the  company  allowed  6  per  cent,  which  is 
greatly  in  excess  of  what  is  needed  for  interest  and  for  amortiza- 
tion in  a  period  of  forty-nine  years  of  5  per  cent  bonds  issued  at 
par,  even  though  redeemed  at  110? 

These  financial  points  are  not  unimportant.  Take,  for  example, 
the  terms  upon  which  the  city  may  recapture  the  property,  and 
assume  that  the  bonds  were  sold  so  as  to  net  the  company  9Y  in- 
istead  of  9.3%.  In  that  case  the  profit  to  the  company  in  case 
recaption  by  the  city  at  the  earliest  date  permitted  would  be  about 
$14,000,0001.  If  recaption  were  delayed  to  the  fortieth  year  of 
the  contract,  the  company  would  have  amortized  all  of  its  bonds, 
even  if  they  were  all  redeemed  at  110,  which  is  too  high,  and  the 
amount  to  be  paid  by  the  city  would  be  over  $21,000,000,  a  clear 
profit  to  the  company.  If  recaption  were  delayed  until  the  end 
of  the  lease,  when  the  city  would  pay  nothing  for  property,  the 
company  would  have  amortized  all  of  its  bonds  and  built  up  a 
surplus  of  over  $48,000,000  which  represents  the  excess  accumu- 
lations of  the  sinking  fund  during  the  last  years  of  the  lease 
under  the  terms  of  this  contract.  That  profit  would  not  be  shared 
with  the  city  either  directly  or  indirectly.  If  the  bonds  were 
issued  at  par  instead  of  at  97,  as  above  assumed,  the  profit  to  the 
company  would  be  still  greater  whether  the  city  exercised  its 
right  of  recaption  or  permitted  the  contract  to  continue  until  the 
expiration  of  the  lease.  With  such  profits  for  the  company  in 
prospect,  the  city  would  not  have  been  forced  to  yield  point  after 
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point  "  in  order  tliat  the  company  might  come  out  whole  "  under 
a  plan  which  permits  the  Interborough  bonds  to  be  sold  at  931/^. 
If  these  bonds  had  been  sold  at  par,  the  financial  terms  of  the 
contract  would  certainly  have  been  much  more  favorable  to  the 
city. 

In  th©  figures  used  above,  it  has  been  assumed  that  the  bonds 
would  be  redeemed  at  110  per  cent  of  par;  for  the  plan  contem- 
plates that  the  Interborough  bonds  shall  be  issued  at  931/2  and 
may  not  be  called  or  redeemed  at  any  time  at  less  than  110'. 
When  the  present  mortgage  was  authorized  in  1908  the  commis- 
sion refused  to  sanction  a  redemption  price  of  110,  and  required 
the  company  to  reduce  the  figure  to  10i5.  As  the  first  issue  of 
bonds  was  to  net  the  company  95',  it  was  considered  that  a  10- 
point  difference  between'  issue  price  and  redemption  price  was 
ample.  It  is  now  proposed  that  the  issue  piice  shall  be  93% 
(net  to  the  company)  and  that  the  redemption  figure  shall  be 
110  or  a  difference  of  16%  points.  It  is  suggested  that  this  wide 
margin  is  necessary  to  enable  the  bonds  to  be  marketed  at  93%; 
but  if  10  points  was  sufiicient  in  1908,  what  has  changed  the  situa- 
tion to  make  16%  point*  mandatory  in  1913  ?  This  is  the  first 
instance  in  the  history  of  the  commission  that  a  mortgage  has 
been  approved  in  wihich  the  redemption  price  of  5  per  cent  bonds 
has  been  fixed  at  110.  If  the  commission  had  yielded  to  the  re- 
quest of  the  company  in  1903,  the  company  would  to-day  have  to 
pay  about  $1,700,000  more  to  redeem  the  bonds  now  outstanding. 

11.     Ih-TEEEST   DuEHSTG   CoiSrSTKUCTION. 

The  contracts  permit  the  company  to  charge  6  per  cent  inter- 
est during  the  construction  period  upon  the  funds  provided  and 
requires  'Only  a  credit  of  a  2^%  per  cent  upon  funds  in  bank.  The 
allowance  of  6  per  cent  runs  through  the  entire  construction 
period,  and  the  company  pays  but  5  per  cent  interest  on  its  bonds, 
or  about  5%  per  cent  including  the  3%  per  cent  of  discount,  which 
ii\  may  not  include  in  cost,  there  will  be  a  profit  to  the  company 
of  three-quarters  of  1  per  cent  upon  the  funds  provided  during 
the  entire  construction  period.  Upon  the  money  in  bank  the  com- 
pany is  to  be  charged  with  only  '2%  per  cent  but  it  is  probably 
that  with  such  large  sums  available  for  depo'sit  the  company  could 
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secure  from  3  to  31/2  per  cent  and  by  this  means  make  an  addi- 
tional profit  of  from  %  to  1  per  cent.  There  is  no  justification 
in  this  contract  for  such  a  profit.  The  amount  included  in  cost  to 
represent  interest  during  construction  should  be  the  net  amount 
actually  paid  by  the  company.  The  excuse  given  is  that  the  Brook- 
lyn company  has  a  different  arrangement  and  that  in  order  to  put 
the  two  companies  upon  the  same  basis,  the  Interborough  Com- 
pany must  be  allowed  a  profit.  It  is  obvious  that  one  mistake 
does  not  justify  another  and  that  even  if  one  were  made  in  the 
case  of  the  Brooklyn  company  that  is  no  reason  the  Interborough 
Company  should  have  an  unearned  profit. 

12.     Probable  Extension  of  Contract. 

The  commencement  of  the  lease  on  January  1,  191Y,  and  its 
expiration  on  December  31,  1965,  are  both  contingent  upon  the 
completion  of  the  William  street  siibway  and  the  new  tunnel  under 
the  East  river,  by  the  end  of  1916.  The  William  street  subway 
and  the  East  river  tunnel  are  likely  to  involve  the  most  difficult 
engineering  problems  that  will  be  encountered  in  the  course  of  the 
construction  of  the  entire  system,  and  no  one  can  foresee  at  this 
time  the  extent  of  the  delays  that  may  arise  in  the  completion  of 
these  sections.  The  two  east  and  west  side  lines  from  lower  Man- 
hattan to  the  Bronx  may  be  in  operation  several  months  or  a  year 
before  the  tunnel  is  completed,  but  the  lease  is  not  to  begin  until 
the  tunnel  is  finished. 

JSTote  the  results'  of  this  delay.  The  period  of  the  company's 
separate  operation  of  the  present  subway,  with  its  ever-increasing 
profits  will  be  prolonged.  The  forty-nine-year  period  of  the  lease 
will  be  set  forward.  Every  day  of  postponement  will  mean  an 
additional  day  after  December  31,  1965,  of  guaranteed  prefer- 
entials  with  the  extension  of  contracts  No.  1  and  No.  2.  When 
the  "  H  "  system  has  been  completed,  the  Interborough  Company 
will  have  an  operable  system  -without  the  Brooklyn  lines,  and  there 
is  no  adequate  reason  why  the  lease  should  not  go  into  effect  then. 

II.     Brooldyn  System. 
The  other  half  of  the  dual  plan  covers  a  rather  complicated 
arrangement  with  several  companies  in  what  is  ordinarily  called 
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the  "  B.  K.  T.  System."  The  Brooklyn  Eapid  Transit  Ciompany 
is  a  business  corporation.  Among  the  companies  which  it  "will 
control  if  the  dual  plan  is  carried  out  are  the  New  York  lOonsoli- 
dation  Railroad  Company  and  the  Kew  York  Municipal  Rail- 
way Corporation.  The  former  is  a  new  corporation  recently 
created  by  the  consolidation  of  the  Brooklyn  Union  Elevated 
Railroad  Company,  the  Sea  Beach  Railway  Company  and  the 
Canarsie  Railroad  Company  —  all  subsidiaries  of  the  B.  R.  T. 
Company,  which  will  hold  the  stock  of  the  Consolidation  'Company. 

The  New  York  iMunicipal  Railway  Corporation  is  another  new 
company  formed  for  the  purpose  of  entering  into  a  subway  con- 
tract with  the  city  of  New  York,  this  contract  being  one  of  those 
now  before  us  for  approval.  The  stock  of  this  company  is  to  be 
held  by  the  Consolidated  Company,  but  the  control  obviously  lies 
with  the  parent  company,  the"  B.  R.  T.  Company. 

The  final  effect  of  a  complex  system  of  inter-company  leases 
and  contracts  between  the  Consolidated  Company  and  the  Munici- 
pal Railway  Corporation,  will  be  that  the  Consolidated  Company, 
if  the  plan  is  carried  out,  will  become  the  operating  company  for 
all  of  the  lines  covered  by  the  subway  contract.  There  are  also 
before  us  two  certificates  relating  to  additional  tracks  on  the 
B'.  R.  T.  elevated  lines  and  extensions  thereto.  These  certificates 
are  to  be  issued  to  the  Municipal  Railway  Corporation,  but  all  of 
these  lines  and  additional  tracks  will  be  operated  by  the  Con- 
solidated Company.  The  ultimate  effect,  therefore,  will  be  that 
the  Consolidated  Company  will  operate  all  of  the  new  rapid  transit 
lines  owned  by  the  city  and  leased  to  any  subsidiary  of  the 
B..  R.  T.  Company,  all  of  the  existing  elevated  roads,  and  addi- 
tional tracks  and  extensions  thereto  owned  by  any  subsidiary 
of  the  B.  R.  T.  Company  (all  of  the  existing  roads).  For  con- 
venience, this  company  will  be  referred  to  as  the  Brooklyn  com- 
pany, and  the  system  of  rapid  transit  lines  to  be  operated  as 
a  unit  will  be  called  the  Brooklyn  system. 

The  provisions  regarding  the  operation  of  all  of  these  lines, 
new  and  old,  city  and  company,  are  the  same  in  the  contract  and 
certificates  for  the  period  of  the  subway  contract,  which  is  to 
expire  December  31,  19'6i5,  unless  extended.  Hence,  in  stating 
the  operating  results  of  these  certificates  and  contracts  for  the 
next  fifty-three  years,  we  may  treat  them  as  one  agreement. 
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1.     Brooklyn  Company's  Peeferbntial. 

The  Bmoklyn  contract  virtually  guarantees  to  the  company 
for  fifty-three  years  all  operating  expenses,  taxes,  rentals,  etc., 
a  lump  sum  of  $.3,50'0',000  and  6  per  cent  upon  all  new  money 
pTovided  by  the  company.  The  city  is  to  put  about  $110,000,000 
into  the  project  and,  as  in  the  case  of  the  Interborough  Company, 
will  not  receive  any  return  on  this  investment  until  the  company 
has  received  all  of  the  above  payments  for  each  and  every  year 
with  cumulative  deficits  (though  not  at  compound  interest  as  in 
the  case  of  the  Interborough).  The  general  objections  to  such  a 
plan,  which  mates  the  city  virtually  a  residuary  legatee  and  gives 
to  the  company  a  first  lien  upon  all  of  the  income  from  the  city's 
pToperty,  have  already  been  stated  in  connection  with  the  Inter- 
borough contract  and  need  not  be  repeated  here. 

2.  Peeeerential  EixcEEDs  Earnings. 
The  annual  guaranty  or  preference  of  $3,500,000  exceeds  by 
a  large  sum  the  amount  earned  after  paying  all  expenses  properly 
chargeable  to  income.  The  reported  net  income  of  the  Brooklyn 
elevated  lines  (including  Sea  Beach  line)  for  the  year  ending 
June  30,  1911,  after  paying  operating  expenses,  but  no  rentals, 
was  about  $3,i2i5O,000.  No  previous  year  showed  even  this  net 
income,  and  in  order  to  reach  this  amount-  the  company  ignored 
proper  provision  for  depreciation  and  ultimate  replacement  of 
its  property.  Upon  June  30,  1911,  the  companies  operating 
these  lines  had  less  than  one  thousand  dollars  in  their  deprecia- 
tion funds.  Yet  the  board  of  consulting  engineers,  which  was 
asked  by  the  Commission  to  report  upon  accrued  depreciation, 
reported  that  on  'Ju.ly  1,  191i2,  the  depreciation  u.pon  rolling  stock 
alone  was  over  $:2y50O',0OO,  and  on  January  1,  1914,  would  be 
aearly  $400,000  more.  Mr.  Bion  J.  Arnold,  in  the  Coney  Island 
>.'are  case  in  1909,  estimated  that  the  accrued  depreciation  upon 
all  the  property  operated  by  the  Brooklyn  Union  Elevated  Eail- 
road  Company  was  from  1&  to  20  per  cent,  including  structure, 
tracks  and  equipment.  Upon  this  basis,  the  total  depreciation 
would  be  about  $6,000,000.  It  is  clear,  therefore,  that  the  com- 
pany has  not  set  aside  a  suificient  amount  in  past  years  and  that 
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the  reported  earnings  are  much  larger  than  they  would  iiave 
been  if  proper  provision  for  depreciation  had  been  made. 

Upon  the  basis  of  the  estimated  lifo  of  rolling  stock  fixed  by 
the  board  of  consulting  engineers,  the  annual  allowance  for  depre- 
ciation would  be  nearly  $2i5O,00{)  on  rolling-stock  alone.  The 
contract  allows  the  company  to  set  aside  during  the  first  year 
of  operation  under  the  lease  3  per  cent  of  gross  earnings.  Apply- 
ing this  to  the  year  1910-11,  the  payment  into  the  depreciation 
fund  would  have  been  about  $230,000.  Upon  this  basis  of  1% 
cents  per  car  mile,  as  recommended  by  Mr.  Arnold  for  the  Inter- 
borough  Company,  the  annual  reserve  would  be  $450,000.  At 
the  rate  of  1  cent  per  car  mile  it  would  be  $300,000. 

Assuming  $30i0y0'00  to  be  a  fair  amount  for  annual  deprecia- 
tion upon  all  of  the  property,  it  follows  that  the  net  income  for 
the  year  1910-11,  without  deducting  rentals  actually  paid,  was 
less  than  $2,95'0,0O0.  Upon  this  basis  the  preferential  exceeds  the 
actual  net  income  by  $5'5O,0'0O  per  annum  or  a  total  during  the 
entire  life  of  the  contract  of  more  than  $25,O00,0i0'O. 

It  should  be  noted  also  that  the  contract  permits  the  company 
to  deduct  as  a  first  lien  upon  gross  earnings  the  rentals  actually 
and  necessarily  payable  by  it  for  the  use  of  property  in  connection 
with  the  old  and  new  lines  operated  by  it,  under  contracts  or 
leases  approved  by  the  'Commission.  During  the  year  ending 
June  30,  1911,  the  companies  operating  the  Brooklyn  elevated 
lines  paid  out  of  their  net  income  rentals  amounting  to  about 
$330,O0iO.  'Of  this  amount  more  than  $250,000  was  for  the  rental 
of  cars  owned  by  the  Transit  Development  Company,  another 
subsidiary  of  the  B.  R.  T.  Company.  It  is  practically  certain  that 
the  Brooklyn  company  will  ask  authority  to  deduct  from  gross 
earnings  under  the  contract  between  $80,000  and  $100,00i0  to 
cover  miscellaneous  rentals,  and  one  contract  calling  for  an  annual 
payment  of  $2i5,000  has  already  been  approved  by  the  Commission. 
If  the  company  continues  to  run  cars  owned  by  the  Transit 
Development  iCompany,  the  gross  rentals  will  be  between  $300,000 
and  $3i5iO,000  per  annum.  As  these  rentals  in  1910-11  were  paid 
out  of  the  ret  income  reported  at  about  $3,250,000',  they  should 
in  all  fairness  be  paid  by  the  company  out  of  its  preferential  of 
$3,500,000,  but  as  they  are  to  be  deducted  from  gross  earnings, 
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the  preferential  allowed  to  the  Brooklyn  company  is  increased 
thereby.  EVen  at  $100,000'  a  year,  the  total  amount  during  the 
period  of  the  contract  will  be  about  $5,000,000. 

3.     Amoetization  of  Gompany^s  Peoperty. 

The  cost  of  improvement  and  reconstruction  of  existing  lines  is 
to  be  amortized  prior  to  any  payment  to  the  city  for  interest 
and  sinking  fund ;  yet  the  company  is  to  retain  ownership  of  liis 
property  under  perpetual  rights.  Before  the  city  receives  a 
farthing  upon  its  investment  of  $1 10,000,000  the  company  is  to 
be  allowed  6  per  cent  upon  its  total  contribution  and  cost  (in- 
cluding 3  per  cent  for  brokerage  and  discount),  5  per  cent  for 
interest  and  1  per  cent  for  the  sinking  fund.  Prior  to  this  deduc- 
tion the  company  is  to  maintain  the  property  out  of  income  and 
provide  for  a  depreciation  fund  to  prevent  the  investment  from 
being  impaired  to  any  degree.  The  result  of  these  provisions 
is  that  at  all  times  the  company  will  have  property  in  first-class 
condition,  a  fund  with  which  to  replace  it  when  worn  out  or  ren- 
dered useless  because  of  obsolescence,  inadequacy  or  any  other 
cause,  and  also  a  fund  gradually  accumulating  which  long  before 
the  expiration  of  the  lease  will  be  sufficient  to  pay  off  the  bonds 
issued  to  improve  or  reconstruct  the  property.  In  other  words, 
when  this  period  is  reached  the  company  will  have  a  valuable 
property  free  and  clear  from  all  indebtedness,  and  it  will  have 
been  paid  for  ahead  of  the  city's  interest  and  sinking  fund  charges 
on  funds  raised  upon  the  faith  and  credit  of  the  city  of  New 
York. 

It  is  not  only  proper  but  it  is  necessary  that  the  cost  of  prop- 
erty which  is  paid  for  by  the  company  and  which  is  to  pass  to 
the  city  at  a  certain  date  should  be  amortized  out  of  earnings 
before  that  date  is  reached.  Otherwise  the  company  would  have 
securities  outstanding  without  a  corresponding  amount  of  prop- 
erty. But  where  is  there  any  justice  in  a  plan  which  authorizes 
a  company  to  provide  for  the  maintenance  and  replacement  of 
that  property  and  the  amortization  of  its  cost  ahead  of  the  city's 
contribution,  when  at  the  same  time  it  is  to  continue  to  own^  the 
property?  Of  course,  there  can  be  no  objections,  if  the  company 
so  desires,  to  an  amortization  of  its  own  bonds  out  of  its  own  share 
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of  the  profits,  but  it  is  not  fair  for  the  city  to  be  obliged  to  con- 
tribute out  of  its  share. 

This  part  of  the  subway  contract  relates  not  merely  to  altera- 
tions and  minor  changes  made  necessary  to  carry  out  the  dual 
plan,  but  includes  important  improvements  and  additions  to  the 
property  of  the  Brooklyn  company.  It  will  cover  the  laying  of 
additional  tracks,  the  strengthening  of  existing  structures,  the 
improvement  of  stations  and  platforms,  the  erection  of  a  very 
expensive  terminal  at  Coney  Island,  a  new  elevated  extension 
and  a  connection  between  two  of  the  existing  elevated  lines.  Wo 
detailed  estimate  of  the  cost  of  this  work  has  been  presented  to  the 
Commission,  but  the  amount  will  certainly  be  $10, 00 0,000  and 
may  exceed  $15,00'0,000. 

This  feature  of  the  contract  may  be  unconstitutional,  but  if 
not  illegal,  it  is  certainly  improper.  It  has  been  continually 
asserted  by  the  advocates  of  the  dual  plan  that  the  fundamental 
basis  of  each  contract  is  that  the  company  shall  receive  no  profit 
upon  its  new  investment  until  the  city's  fixed  charges  have  been 
met  on  its  contribution.  In  the  case  argued  before  the  Court  of 
Appeals,  it  was  stated  by  the  counsel  to  the  Commission  that 
neither  company  should  receive  any  return  upon  its  new  invest- 
ment in  excess  of  the  necessary  fixed  charges  and  that  the  prop- 
erty to  be  amortized  out  of  payments  made  in  advance  of  the 
city's  interest  and  sinking  fund  would  be  only  the  property  be- 
longing to  the  city  and  property  which  would  revert  to  the  city 
free  and  clear  of  all  encumbrance.  This  will  not  be  true  if  the 
contract  is  approved  as  it  stands. 

4.  Financial  Results  Unfavorable  to  the  City. 
As  in  the  case  of  the  Interborough  contract,  the  financial  re- 
sults likely  to  follow  from  operation  under  the  Brooklyn  con- 
tract indicate  heavy  losses  for  the  city,  especially  during  the  first 
ten  years  of  operation.  The  first  deductions  from  earnings  after 
rentals,  operating  expenses  and  taxes  have  been  paid  are  the  pref- 
erentials  of  $3,500,'0'00  and  6  per  cent  upon  the  company's  new 
investment.  It  is  estimated  that  the  company  will  need 
$61,00'0,00i0'  to  cover  its  contribution  towards  city-owned  lines, 
new  equipment,  reconstruction  of  existing  lines,  additional  tracks 
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and  extensions.  Six  per  cent  upon  this  amount  will  mean  an 
annual  fixed  charge  of  $3,66O,00'0,  whicli,  added  to  the  fixed 
preferential,  will  make  a  total  of  $7,160,00-0.  In  other  words, 
before  the  city  will  receive  one  dollar  as  interest  or  sinking  fund 
charge  on  its  investment  of  $110, 00-0,000,  the  system  must  earn 
over  and  above  all  operating  expenses,  taxes  and  depreciation 
charges  the  sum  of  $7,160,000. 

Computing  the  payments  due  the  city  at  51/4  per  cent,  41/4 
for  interest  and  1  for  sinking  fund,  the  city's  annual  charge  upon 
its  investment  will  be  $5,775,00^0,  which,  added  to  the  company's 
preferentials',  will  mean  total  fixed  charges  of  $12,935,000  which 
must  be  earned  before  there  will  be  any  profits  to  be  equally 
divided  between  the  company  and  the  city. 

x\ccording  to  the  company's  estimate  of  June  27,  1911,  the 
company  will  earn  a  sufficient  amount  during  the  first  year  to 
which  the  pooling  of  receipts  from  the  old  and  new  lines  applies, 
to  pay  all  expenses  and  its  own  preferentials.  The  company  does 
not  expect  in  any  event  that  there  will  be  deficits  in  its  prefer- 
entials to  any  considerable  degree  from  the  beginning  of  pooling. 
Consequently,  the  omission  of  the  provision  to  be  found  in  the 
Interborough  contract,  that  the  company's  deficits  shall  be  cumula- 
tive at  compound  interest,  is  not  important.  But  as  the  system 
will  not  earn  a  sufficient  amount  to  pay  the  city's  fixed  charges, 
for  ten  years  from  the  date  of  pooling,  using  the  company's  esti- 
mates as  to  earnings,  the  city  will  be  obliged  to  finance  any 
interest  it  may  have  to  pay  on  deficits  through  taxation  or  by  the 
issuance  of  city  bonds,  as  there  is  no  provision  whatever  for  the 
charging  of  interest  on  the  city's  deficits  against  the  income  of 
the  system.  This  loss  may  be  considerable,  and  if  paid  from 
taxation  will  be  a  burden  upon  many  taxpayers  who  will  not 
have  received  any  corresponding  benefit.  If  this  interest  is  paid 
by  the  issuance  of  city  bonds,  the  borrowing  capacity  of  the  city 
will  be  reduced  thereby. 

Although,  according  tO'  the  company's  estimate  of  earnings, 
the  income  from  the  system;  will  be  sufiicient  in  the  twelfth  year, 
or  thereabouts,  to  pay  its  preferentials  and  the  fixed  charges 
upon  the  city's  investment,  the  cumulative  deficits  for  the  pre- 
ceding  years    even    without    interest   will    be    probably    about 
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$30,0i0'0,000i.  On  the  assiiinption  that  the  traffic  will  steadily 
increase,  this  deficit  will  decrease  year  by  year  after  the  twelfth 
year,  but  it  will  be  m.any  years  thereafter  before  the  deficit  will 
be  entirely  wiped  out  and  the  system  become  self-supporting.  In 
the  meantime,  the  deficits  must  be  met  either  by  taxation  or  by 
the  issuance  of  city  bonds.  If  the  former,  the  taxpayers  will  be 
heavily  burdened;  if  the  latter,  the  borrowing  capacity  of  the 
city  will  be  greatly  reduced. 

It  is  obvious  that  the  exact  dates  when  the  city's  deficit  will 
cease  to  increase  and  ultimately  be  wiped'  out  will  be  determined 
very  largely  by  the  operating  ratio,  and  the  rapidity  v.-ith  which 
traffic  upon  thie  Brooklyn  system  grows.  Assuming  an  operating 
^ratio  of  5iO  per  cent  to  cover  rentals  and'  depreciation  as  well 
as  general  operating  expenses  ,and  taxes,  the  system  will  need  to 
carry  over  510,000,000'  passengers  per  annum  in  order  to  pay 
the  company's  preferentials  and  the  city's  fixed  charges. 

In  connection  with  the  Interboxough  contract,  I  have  discussed 
the  general  factors  which  tend  to  increase  operating  expenses. 
The  statements  there  made  apply  with  equal  force  to  the  Brook- 
lyn contract,  with  these  important  exceptions.  Because  of  its 
limited  facilities  for  crossing  the  East  river,  the  Brooklyn  Ele- 
vated system  is  not  now  operated  to  its  maximum]  capacity.  With 
two  new  tunnels  under  the  river,  enlarged'  xise  of  the  Williams- 
burg bridge  made  possible  by  th.e  operation  of  trains  from 
D'elaneey  street  into  lower  Manh,attan,  and  the  third  tracking  of 
the  elevated  lines  in  Brooklyn  it  will  be  possible  to  increase 
greatly  the  carrying  capacity  of  the  Brooklyn  elevated  lines. 
In  this  respect  these  lines  differ  markedly  from  the  Interboro'Ugh 
subway.  The  latter  is  badly  congested  and  its  capacity  cannot 
be  greatly  increased  without  increasing  congestion  or  discom- 
moding the  public.  With  proper  outlets  in  Manhattan,  the 
Brooklyn  system  can  carry  many  additional  passengers  without 
an  increase  in  congestion  ot  inconvenience. 

The  company's  estimates  indicate  that  ultimately  there  will 
be  a  surplus  over  .and  above  all  fixed  charges,  to  be  divided 
equally  between  the  city  and  the  company.  Until  this  stage  is 
reached,  there  will  be  no  reward  for  efficiency  and  economical 
administration,  and  the  contract  will  be  subject  to  a  certain  ex- 


408       Investigation  of  Public  Service  Commissions 

tent  to  the  same  objections  which  have  been  urged  against  the 
Interboirough  contract;  but  the  results'  are  not  likely  to  be  so 
disastrous  as  in  the  case  of  the  Interborough  contract  and  should 
•disappear  when  the  period  of  divisible  profits  is  reached  and'  the 
company  receives  something  in  addition  to  its>  preferentials. 

5.     Depeeoiation  Foisted  Upon  the  Oitt. 

As  in  the  case  of  the  Interborough  this  contract  relieves  the 
Brooklyn  company  from  adequate  provision  for  accrued  depre- 
ciation .and  transfers  the  burden  to  the  city.  The  Brooklyn  con- 
tract merely  requires  that  at  certain  dates  the  company  shall 
provide  certain  amounts,  as  follows : 

January  1,  1924 $240,058 

January  1,  1929 526,249 

January  1,  1929 622,904 

January  1,  1934 240,263 

January  1,  1936 388,9'51 

January  1,  1936 388,711 

January  1,  1936 499,724 

January  1,  1946 35,680 

Total $2,892,640 


The  board  of  consulting  engineers,  who  were  asked  to  report 
to  the  Commission  upon  the  amount  of  accrued  depreciation, 
advised  that  it  would  amount  to  $2,892,540  on  January  1,  1914, 
on  rolling  stock  alone  without  allowance  for  obsolescence  or 
inadequacy.  Now,  it  is  evident  that  $2,900,000  upon  January 
1,  1914,  is  entirely  different  from  the  same  amount  paid  at  dis- 
tant dates  varying  from  1924  to  1946.  As  a  matter  of  fact,  the 
present  value  upon  January  1,  1914,  of  the  amount  specified  upon 
the  basis  of  41/2  per  cent  compound  interest  is  less  than 
$1,400,000.  Hence,  the  gift  to  the  company,  even  upon  the 
assumptions  upon  which  the  amounts  in  the  contract  are  based, 
is  about  $1, 500,000'. 

The  contract  also  excuses  the  Brooklyn  company  from  making 
any  provision  whatever  for  depreciation  upon  the  railway  struc- 
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ture,  traDsmission  and  distribution  system,  track  and  stationary 
equipment.  The  amo'unt  of  this  depreciation  has  not  been  com- 
puted, but  it  is  a  large  sum  and  ought  to  bo  borne  by  the 
company  out  of  reserve  funds  or  its  share  of  the  profits  in  future 
years ;  but  no  such  provision  has  been  placed  in  the  contract. 

The  direct  effect  of  these  provisions  will  be  to  increase  greatly 
the  amounts  which  must  be  set  aside  hereafter  out  of  earnings 
to  provide  for  depreciation  which  accrued  prior  to  the  beginning 
of  the  leaise.  Indeed,  it  is  probable  that  the  allowance  for  de- 
preciation upon  rolling  stock  must  be  made  twice  as  much  .as  it 
would  be  if  the  company  were  to  start  with  an  adequate  depre- 
ciation fund  in  hand.  The  burden  may  be  much  heavier  than 
anticipated,  for  the  bases  upon  which  the  figures  in  the  contract 
have  been  prepared  are  most  favorable  to  the  company.  The 
life  of  the  various  classes  of  property  has  been  assumed  to  be  as 
follows : 

Trailer  cars,  complete 40  years 

Motor  cars,  not  rebuilt,  complete 30'  years 

Motor  cars,  rebuilt,  bodies  and  trucks 35  years 

Motor  cars,  rebuilt,  equipment 30'  years 

Motor  cars,  converted,  bodies  and  trucks 20-  years 

Motor  cars,  ■converted,  equipment 30  years 


Only  one  of  these  928  cars  is  a  modern  all-steel  car,  and  it  is 
very  improbable  that  any  of  the  other  cars  will  be  in  operation 
twenty  years  hence.  Over  six  years  .ago  the  board  of  rapid 
transit  railroad  commissioners  when  considering  the  possible  uses 
to  be  made  of  the  short  loop  line  between  the  bridges  passed  the 
following  resolution : 

"  Eesolved,  That  the  oharacter  of  the  rolling  stock  which 
will  be  allowed  in  the  portion  of  the  subway  route  ISTo.  9, 
connecting  the  Manhattan  terminals  of  the  Williamsburg 
and  Brooklyn  bridges,  shall  be  at  least  as  good  as  the  most 
modem  now  operated  on  the  elevated  railroad  tracks  of  the 
B.  R.  T." 

If  this  resolution  were  enforced  'to-day,  and  the  Brooklyn  com- 
pany has'  had  ample  notice  of  it,  over  half  of  the  ears  could  not 
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be  operated  through  the  subway  and  every  train  containing  them 
would  be  excluded  from  the  loop.  If  the  snbway  operation  is  to 
be  made  as  safe  as  possible,  especially  considering  the  .steep  grades 
on  the  Brooklyn  system  and  the  sharp  curve  into  the  Chambers 
street  station  from  the  Brooklyn  bridge,  all.  wooden  cars 
should  be  excluded  from,  the  subways.  But  of  none  of  the 
old-style  cars  ia  to  be  allowed  in  a  subway  and  all  of  them  .are 
to  be  confined  to  lines  which  do  not  pass  underground,  a  large 
portion  of  the  present  rolling  stock  will  not  be  used  at  all. 

The  subways  of  the  Brooklyn  system  are  to  be  so  built  as  to 
permit  the  operation  of  cars  that  are  longer  and  wider  than  the 
cars  now  operated  by  the  Brooklyn  company.  If  the  new  cars 
are  to  be  wider  and  equipped  with  facilities  for  quick  loading  and 
unloading,  it  would  obviously  be  impracticable  to  operate  the  old- 
style  cars  over  the  same  tracks..  As  a  result,  it  will  be  necessary 
to  restrict  the  old  cars  entirely  to  elevated  use  .and  to  lines  where 
the  new  cars  are  not  to  be  operated.  This  may  not  last  long,  for 
the  public  may  not  be  content  with  such  operation  and  within  a 
short  time  may  d.emand  that  the  old  oars  be  entirely  eliminated. 

Yet  the  company  will  be  receiving  income  on  capital  which  has 
disappeared,  for  the  city  will  allow  the  company  $3,500,000  in 
part  representing  a  return  upon  useless  capital,  and  it  will  also 
be  obliged  to  allow  the  Brooklyn  company  6  per  cent,  upon  the 
cost  of  new  cars.  These  cars  will  be  paid  for  out  of  new  capital, 
although  under  every  iiile  of  sound  accounting  and  railroading 
at  least  a  part  of  the  cost  should  be  charged  to  a  reserve  fund 
accumulated  out  of  past  earnings.  If  the  company  has  no  such 
fund,  having  failed  to  make  proper  provision  for  'the  replacement 
of  its  property  in  past  years,  it  should  provide  out  of  its  share  of 
the  earnings  for  such  portion  of  the  depreciation  as  may  have 
accrued  in  the  years  prior  to  the  beginning  of  the  lease.  It  was 
proposed  at  one  time  in  the  conferences  that  inasmuch  as  it  might 
be  diificult  to  estimate  accurately  the  probable  period  of  usefulness 
O-f  the  Brooklyn  company's  rolling  stock,  in  view  of  its  condition 
and  age,  the  company  should  make  provision  out  of  its  share  of 
the  earnings  foT  the  depreciation  which  h.as  accrued  prior  to  the 
beginning  of  the  lease,  and  that  the  earnings  of  the  system  after 
the  beginning  of  the  lease  should  be  charged  only  with  the  depre- 
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elation  acciniing  thereafter.  This  plan,  which  was  eminently  fair 
and  which  would  have  left  these  questions  to  he  determined  when 
and  as  they  arise,  and  upon  facts,  not  estimates,  was  rejected  by 
the  Brooklyn  company,  and  this  was  made  an  excuse  hj  the  Inter- 
borough  Company  for  its  refusal  to  accept  a  similar  plan. 

6.     Difficulties  of  Eecaption. 

The  retaking  iby  the  city  of  all  or  any  part  of  the  Brooklyn 
company's  subway  lines  has  been  hedged  about  by  many  restric- 
tions. The  recaption  provisions  of  the  Brooklyn  contract  are  open 
to  many  of  the  criticisims  which  have  been  urged  against  the  Inter- 
borough  contract.  In  one  respect,  however,  the  city's  power  of 
recaption  will  have  even  less  force  in  connection  wi'tii  the  Brooklyn 
system.  The  severance  of  the  new  su'bway  lines  from  the  elevated 
system  would  disrupt  established  routes  of  traffic  and  in  many 
instancesi  require  passengers  to  pay  two  fares  in  order  to  reach 
conveniently  their  destinations.  When  the  system  has  'been  in 
operation  for  ten  years,  it  will  be  exceedingly  difficult  to  separate 
the  city's  lines  from  the  company's  system,  and  whatever  influence 
the  power  of  recaption  may  have  upon  the  action  of  a  company 
generally  will  be  reduced  in  this  case  because  of  the  realization 
that  the  exercise  of  such  power  will  be  accompanied  with  such 
disadvantageous  results  that  it  will  be  exercised  only  with 
reluctance. 

As  in  the  case  of  the  Interborough  contract,  an  examination  of 
the  recaption  provisions  shows  'that,  in  view  of  the  grouping  for 
recaption  and  of  the  trackage  rights  that  have  been  reserved  to 
the  Brooklyn  company,  the  possibility  of  rearrangement  in  case 
of  recaption  and  of  utilizing  all  of  the  lines  either  'by  the  city, 
the  new  operator,  or  the  Brooklyn  company,  is  considerably  lim- 
ited. Eor  example,  the  recaption  of  the  entire  sulbway  system  of 
the  Brooklyn  company  would  require  the  construction  of  a  new 
terminal  at  Coney  Island  to  accommodate  the  Culver  and  Nev/ 
Utrecht  avenue  lines,  and  the  construction  of  some  sort  of  a  ter- 
minal at  East  ISTew  York  for  the  Fourteenth  street-Eastern  line, 
as  the  city  dioes  not  retain  any  trackage  rights  or  right  of  joint 
user  in  the  company's  proposed  union  terminal  at  Coney  Island 
or  over  the  existing  or  additional  tracks  which  are  to  provide  an 
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outlet  from  the  Fourteentli  street-Eastern  line  at  and  beyond  East 
New  York.  Upon  tlie  other  hand,  the  oompany's  Coney  Island 
terminal  would  no  longer  be  used  to  its  full  capacity. 

Y.  The  Company's  Financial  Plan. 
The  financing  of  the  oomp'any's  investment  involved  excessive 
profits  to  the  underwriters.  The  new  bonds  of  the  New  York 
Municipal  Railway  Corporation  are  to  be  taken  by  the  Brooklyn 
Rapid  Transit  Company  at  97  per  cent  of  par,  in  accordance  with 
an  agreement  between  the  two  companies  dated  October  1,  1912. 
The  Brooklyn  Rapid  Transit  Company  has  authorized  an  issue  of 
six-year  5  per  cent  notes  in  the  aggregate  principal  sum  of 
$60,0'00,000  and  $4-0-,000,00'0'  face  value  of  these  notes  were  sold 
as  of  October  1,  1912,  upon  a  6  per  cent  basis,  less  a  commission 
of  1  per  cent.  The  IVIunicipal  Railway  Corporation,  upon  secur- 
ing the  approval  of  its  financial  plan  by  the  Commission,  will 
immediately  issue  to  the  Brooklyn  Rapid  Transit  Company 
$40,000,000  face  value  5  per  cent  bonds  dated  July  1,  1912,  with 
interest  payaJble  from  October  1,  1912.  In  return  for  these  bonds 
the  Brooklyn  Rapid  Transit  -Company,  out  of  the  proceeds  of  the 
sale  of  its  notes,  will  pay  over  to  the  Municipal  Railway  Corpora- 
tion $40,000,000'  in  cash,  less  3  per  cent  discount  (aggregating 
$1,200,000),  allowed  to  the  Brooklyn  company  under  the  terms 
of  the  subway  contract.  By  the  agreement  between  the' companies 
of  October  1,  1912,  the  Brooklyn  Rapid  Transit  Company  also 
has  the  option  to  acquire  all  or  any  part  of  $20,0'0'0,00'0  face  value 
additional  bonds  of  the  Municipal  Railway  Corporation  at  any 
time  within  six  years  from  the  date  of  the  agreement,  such  addi- 
tional bonds  to  be  paid  for  in  the  same  manner  and  at  the  same 
rate  as  the  original  issue  of  $40,000,000.  By  virtue  of  other  pro- 
visionsi  of  the  agreement,  which  need  not  be  given  in  detail,  the 
Municipal  Railway  Corporation  is  obliged  to  pay  to  the  Brooklyn 
Rapid  Transit  Company  amounts  equivalent  to  an  average  of  6 
per  cent  interest  per  annum  during  the  six-year  period  covered 
by  the  notes  and  a  commission  of  1  per  cent  on  the  face  value  of 
the  bonds  delivered  by  the  Municipal  Railway  'Corporation,  to 
issue  its  bonds  to  the  Brooklyn  Rapid  Transit  Company  at  97  per 
cent  of  par,  and  to  pay  all  other  expenses  connected  with  the 
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issuance  of  the  notes  and  the  'bond®.  The  redemption  price  at 
which  the  oompany  may  retire  any  or  all  of  the  ibonds  prior  to 
January  1,  1966,  is  10'7%  per  cent  of  par.  The  company  is  to 
establish  a  sinking  fund  which  will  amortize  the  bonds  consider- 
aJbly  in  advance  of  the  expiration  of  the  lease. 

It  is  evident  that  this  scheme  has  all  of  the  objectionable  features 
that  have  been  stated  in  connection  with  the  Interborongh's  finan- 
cial plan.  The  terms  have  been  fixed  by  private  agreement  to 
whicJi  neither  the  city  nor  the  Commission  has  been  a  party.  The 
securities  are  to  be  issued  at  a  very  low  price.  ISTo  provision  is 
made  for  public  sale  or  any  determination  in  the  open  market 
for  the  fair  value  of  these  securities.  There  is  no  limit  to  the 
discounts  which  may  be  paid  in  case  of  future  issues  to  defray  the 
cost  of  additions.  The  profits  which  the  company  will  reap  from 
excessive  sinking  funds  are  not  justified  and  unfairly  burden  the 
city.  The  redemption  price  is  too  far  in  excess  of  the  issue  price. 
The  profit  in  case  of  recaption  is  unwarranted. 

8.      InTEEEST  DtTEIWG  CoiTSTETJCTIOIf. 

The  contract  permits  the  company  to  charge  as  part  of  the  cost 
of  the  new  lines  and  their  equipment  excessive  interest  during 
the  period  of  construction.  Keferenoe  has  already  been  made  to 
the  plan  whereby  the  company  is  to  pay  to  the  parent  company 
6  per  cent  for  money  during  the  first  six  years  and  also  a  com- 
mission of  1  per  cent.  The  construction  period  will  certainly  be 
completed  before  these  six  have  expired.  As  the  contract  pro- 
vides that  the  company  may  charge  against  the  system  the  interest 
paid  by  it  or  on  its  behalf,  the  interest  rate  during  the  construc- 
tion period  will  be  at  least  6'  per  cent  and,  if  the  1  per  cent  com- 
mission is  added  and  extended  over  the  six-year  period,  it  will  be 
nearly  6.17  per  cent. 

The  contract  also  provides  that  interest  shall  be  paid  from 

October  1,  1912,  nearly  one-half  year  before  the  contract  can  be 
signed.  It  has  been  estimated  that  under  this  provision  the 
Brooklyn  company  will  be  allowed  to  overcharge  the  cost  of  con- 
struction and  equipment  nearly  $2,000,000.  The  contract  itself 
recognized  an  overcharge  of  $1,330,000,  which  is  to  be  gradually 
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amortized  by  the  company  out  of  its  share  of  the  divisible  profits. 
As  this  point  will  not  be  reached  for  many  years'  after  the  be- 
gming  of  the  contract,  and  as  there  is  no  provision  made  for  the 
amortization  of  the  entire  overcharge,  this  part  of  the  contract 
is  a  mere  compromise  which,  in  any  event,  places  part  of  the 
burden  upon  the  city  and  postpones  for  a  long  period  any  settle- 
ment whatever. 

III.     Elevated  Certificates. 

In  addition  to  the  two  subway  contracts,  there  are  pending 
before  us  four  elevated  railroad  certificates  authorizing  the  con- 
struction of  third  and  additional  tracks  on  the  existing  elevated 
roads  of  Manhattan,  the  Bronx  and  Brooklyn,  and  certain  ex- 
tensions of  the  present  lines.  The  elevated  roads  of  Manhattan 
and  the  Bronx  are  to  be  operated  independently  of  the  subways, 
without  general  exchange  of  transfers,  and  under  different  rental 
and  operating  conditions.  The  Brooklyn  elevated  roads,  as  im- 
proved and  extended,  are  to  be  operated  until  the  expiration  of 
the  subway  lease  in  connection  with  the  subways  of  the  Brooklyn 
system,  with  a  single  fare  and  upon  the  operating  terms  taken 
verbatim  from  the  Brooklyn  subway  contract.  After  its  termina- 
tion, the  rental  and  operating  terms  under  the  third-tracking  and 
extensions  certificates  of  the  Brooklyn  company  -will  be  readjusted 
along  lines  to  be  determined  at  the  time.  Certain  objections  to 
the  pending  certificates  are  common  to  all,  certain  others  are 
peculiar  to  the  two-thirds  tracking  certificates  .and  still  others  ap- 
ply only  to  the  certificates  to  be  issued  to  the  Interborough  Com- 
pany and  the  Manhattan  Railway  Company.  Those  applicable 
to  the  operating  terms  of  the  Brooklyn  lines  have  already  been 
discussed  in  connection  with  the  subway  contract. 

1.    Feanchise  Peeiod  Too  Long. 

All  of  the  elevated  certificates  run  for  eighty-five  years,  al- 
though the  entire  cost  of  plant  and  property  thereunder  is  to  be 
amortized  within  forty  years,  even  including  the  premiums  pay- 
able on  the  bonds  of  the  companies  if  called  before  they  are  due. 
On  general  principles,  franchises  covering  three  generations  ought 
not  to  be  granted.     None  should  be  authorized  beyond  the  life 
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of  one  generation,  unless  there  are  unusual  conditions  wliicli  make 
the  case  exceptional,  for  eaeli  generation  ouglit  to  be  allowed  to 
determine  its  own  policy  towards  public  utilities.  If  a  company 
is  given  a  franchise  period  sufficiently  long  to  permit  it  to  earn 
a  fair  return  upon  itS'  investment  and  to  amortize  any  property 
reverting  to  the  city  at  its  termination,  the  company's  interests 
have  been  sufficiently  protected,  and  no  franchise  need  run  for  a 
longer  period.  The  pending  certificates  provide  in  each  case  for 
an  allowance  which  will  amortize  the  entire  cost  of  the  property 
in  less  than  forty  years,  and  yet  the  franchises  will  run  on  forty- 
five  years  longer. 

It  is  urged  that  the  city's  right  of  recaption  after  ten  years  of 
operation  offsets  any  objection  to  the  excessively  long  term.  But 
the  additional  tracks  and  extensions  of  the  elevated  roads  prob- 
ably could  not  be  operated  separately  even  if  they  were  retaken 
by  the  city,  and  hence  the  right  of  recaption  in  this  case  is 
theoretical  rather  than  i-eal  and  assures  no  adequate  control  to  the 
city. 

2.     AMOETizATioisr  Charge  Exoebitant. 

The  allowances  for  amortization  give  undeserved  profits  to  the 
companies.  The  Brooklyn  company  is  to  have  an  allowance  of 
6  per  cent  to  cover  interest  and  sinking  fund,  is  to  run  for  the 
full  period  of  the  subway  contract  (forty-nine  years),  and  the 
company  is  expressly  required  to  amortize  its  entire  investment 
lander  the  elevated  railroad  certificates  within  that  period.  Inas- 
much as  the  excess  interest  payable  by  the  New  York  Municipal 
Eailway  Corporation  to  cover  interest  payments  by  the  parent 
company  in  financing  its  notes  will  under  these  certificates  be 
charged  to  cost  of  plant  and  property,  and  inasmuch  as  a  discount 
of  3  per  cent  on  par  of  the  bonds  issued  by  the  Municipal  Railway 
Corporation  may  also  be  charged  to  cost  of  plant  and  property,  the 
Brooklyn  company  will  have  no  excess  discounts  to  make  up  out 
of  the  surplus  in  its  sinking  fund.  Therefore,  it  will  be  in  posi- 
tion to  accumulate  before  the  expiration  of  the  subway  lease  a 
large  surplus  in  addition  to  the  amount  required  for  the  amortiza- 
tion of  its  bonds.  Taking  the  company's  estimate  that  the  elevated 
extensions  and  third  tracks  will  cost  $10,5'00,0!0'0,  the  surplus  in 
forty-nine  years  will  be  more  than  $7,000,000  over  and  above  the 
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original  cost,  all  accumluated  from  withdrawals  from  earnings 
alioad  of  any  payments  to  the  city. 

At  the  expiration  of  the  subway  lease  and  at  intervals  there- 
after, the  operating  and  rental  terms,  under  which  the  elevated 
celrtificates  will  be  held  during  the  remainder  of  the  eighty-five- 
year  period,  will  be  readjusted,  and  account  may  then  be  taken 
in  the  termsi  for  the  following  period  of  the  fact  that  no  further 
amortization  of  construction  cost  is  necessary.  But  the  company 
will  have  property  upon  which  it  has  no  fixed  charges  to  pay  from 
which  it  can  secure  a  large  income. 

In  case  the  city  recaptures  the  third  tracks  and  extensions  sub- 
sequent to  the  expiration  of  the  subway  lease,  it  will  have  to  pay 
large  sumsi  for  the  elevated  "Structures,  although  their  cost  will 
have  been  completely  amortized.  For  example,  if  the  city  desires 
to  exercise  this  right  at  the  time  of  the  expiration  of  the  subway 
lease,  it  will  have  to  pay  an  amount  equal  to  at  least  52  per  cent 
of  original  cost,  although  the  whole  cost  has  been  amortized  ahead 
of  any  payment  to  the  city  of  interest  and  sinking  fund  charges 
on  the  city's  large  investment. 

The  situation  is  somewhat  different  in  the  case  of  the  elevated 
certificates  for  Manhattan  and  the  Bronx.  The  company  is  to  set 
aside  annually  1  per  cent  of  the  cost  of  plant  and  property  for 
amortization  purposes,  and  this  deduction  is  to  cease  whenever 
the  bonds  issued  by  the  Interborough  Company  to  pay  such  cost 
shall  have  been  fully  amortized.  As  it  is,  the  face  value  of  the 
bonds,  not  the  cost  of  plant  and  property,  that  is  to  be  amortized, 
the  entire  discount  of  six  and  one-half  points  under  the  financial 
arrangement  already  described  in  the  discussion  of  the  Inter- 
borough subway  contract  will  be  taken  care  of  before  the  amortiza- 
tion ceases.  Even  under  this  provision,  the  bonds  should  be 
amortized  before  the  expiration  of  the  subway  lease,  and  the  fran- 
chise will  continue  about  forty  years  longer  than  necessary. 

In  case  of  recaption  by  the  city  at  the  expiration  of  the  sub- 
way lease  or  at  any  time  thereafter,  the  city  will  have  to  pay  for 
the  property  which  has  been  fully  amortized  on  a  basis  as  un- 
favorable as  under  the  Brooklyn  elevated  certificates. 
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3.    Municipal  Opleation  Fokisidden. 

It  is  expressly  provided  in  both  additional  track  certificates 
that  in  case  of  recaption  the  tracks  and  structures  retaken  shall 
not  be  operated  by  the  city  or  by  any  other  operator.  Oi  course  it 
would  be  impracticable  for  the  city  as  a  private  company  to  operate 
separately  the  middle  track  on  the  elevated  structure,  and  the  pro- 
hibition against  such  use  could  not  proi>erly  be  criticised  if  it  were 
limited  to  these  additional  tracks  by  themselves ;  but  the  contract 
is  far  broader  and  the  prohibition  against  municipal  operation 
would  cover  the  case  where  the  city  had  decided  to  condemn  the 
elevated  structures,  eliminate  the  company  operating  at  that  time 
and  either  operate  all  of  the  lines  itself  or  lease  the  road  under 
advantageous  terms  to  a  private  company.  I  have  offered  an 
amendment  that  the  clause  should  be  so  limited  on  the  ground 
that  it  is  none  of  the  company's  business  what  the  city  may  do 
with  the  property  after  it  condemns  it  and  that  it  is  improper 
for  this  commission  to  limit  or  hamper  the  public  authorities  of 
the  city  and  state  for  eighty-five  years  to  come.  The  proposed 
amendment  has  been  rejected,  and  it  must  be  assumed,  therefore, 
that  the  provisions  in  the  certificate  have  some  significance.  If 
they  do,  they  go  further  than  is  proper  and  undertake  either  to 
prevent  or  to  hamper  the  city  in  case  it  should  decide  to  terminate 
these  certificates  and  acquired  by  condemnation  the  elevated  rail- 
roads. 

It  may  be  urged  that  the  provisions  are  without  force  on  the 
ground  that  they  cannot  prevent  the  city  from  operating  these 
railroads,  provided  it  has  the  legal  authority  to  do  so,  when  the 
existing  franchises  and  property  have  been  properly  condemned 
and  these  certificates  terminated.  But  these  certificates  cannot  be 
terminated  except  according  to  the  provisions  therein  contained, 
and  they  clearly  forbid  operation  by  the  city  or  its  successors  upon 
termination.  If  the  city  begins  proceedings  to  terminate  either 
certificate,  the  company  may  set  up  the  defense  that  as  the  termi- 
nation is  for  municipal  ownership  or  lease  to  another  company, 
the  city  has  no  such  power,  and  consequently  cannot  terminate 
the  certificate.  If  this  contention  is  sustained,  the  only  remedy 
will  be  to  condemn  the  rights  of  the  company  under  the  certifi- 
cates, the  very  tbing  which  I  assume  they  have  been  drafted  to 
6—14 
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avoid.  If  the  city  must  condemn  the  existing  rights  of  the  com- 
pany and  the  rights  obtained  under  the  certificates,  it  is  obvious 
that  the  company  will  demand  remuneration  not  only  for  the 
property  but  for  the  rights,  and  one  of  the  things  which  will  have 
to  be  eliminated  will  be  this  restriction  upon  the  power  of  the 
city. 

4.    Capitalization  of  Replacements. 

The  certificates  permit  the  capitalization  of  the  entire  cost  of 
the  reconstruction,  strengthening  and  adaptation  of  the  existing 
elevated  lines  including  replacements.  I  have  already  called  at- 
tention, in  the  discussion  of  the  Brooklyn  subway  contract,  to  the 
provisions  permitting  the  Brooklyn  company  to  charge  to  capital 
account  the  cost  of  rebuilding  its  lines  prior  to  the  commencement 
of  joint  operation.  This  criticism  applies  to  the  Manhattan  rail- 
way certificate,  where  the  capital  accounnt  is  to  be  inflated  by 
charging  to  it  the  cost  of  replacements  which  ought  to  be  charged 
to  operating  expenses.  The  interest  and  sinking  fund  charges  on 
this  swollen  account  will  be  taken  out  of  earnings  in  advance  of 
the  division  of  profits  with  the  city,  while  at  the  same  time  the 
company  will  find  the  entire  cost  of  this  work  fully  amortized  at 
the  expiration  of  the  grant.  The  cost  of  moving  a  track  from  one 
location  to  another,  of  substituting  new  steel  work  for  old  and  of 
installing  new  ties,  rails,  etc.,  is  necessarily  an  element  of  operat- 
ing expense,  whether  incurred  in  consequence  of  wear  and  tear, 
or  of  obsolescence  and  inadequacy.  It  is  so  treated  in  the  account- 
ing systems  of  this  commission  and  the  Interstate  Commerce 
Commission.  The  capitalization  of  replacements  was  strongly 
condemned  in  the  Binghamton  case  by  the  Court  of  Appeals, 
which  said  (People  ex  rel.  Binghamton  Light,  Heat  and  Power 
t;(iy.! 'f'.tf&t6's*fen-s,  ^OB  ]Sr.  Y.  7,  2^5) : 

■"'^*';It''M!fty^b4'd'&idd'that  fuel  and  such  other  materials  as  are 
''cMMWiiM'd'i^  tb'da'y  atidith^fttbr 'incurred  in  daily  mainte- 
-iiml  dbM^^^^-p^Wio'^  i^iii''t\iS-e&mn^'mm'm:poTSition  as 

a  ''^W{"&  ■^i^mmki'Bpemk'  ^MW'  t'6  te^'-^ayitfede'W' iae^^st 
tip8h'f'08id^^^W'aivate'dy  aph  ''^ipitkr'smdi^'P"'^'Mmkm'  mk- 
^i'd'^'i'a^io^"6!f  '4h  i'hifei-estk'  ot'^mi^'6kiM4ki\he-'^mMm>^^h 
■6*f  Yt^'*  s?6yk''ak 't  jffl^Mmri;i  y  a  i^  ii-^ira'to?'®^  fiaMtifiOi'K^ 

lie ''  ani'^iliat'  f  ^ir '  'dMiiig'  '^^Mtti'  stfoiild''y^''«l*^¥^d-^itf  ■'airftugfi^fe'k 
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transactions,  require  that  machines  and  tools  paid  for  and  charged 
to  capital  account,  but  which  necessarily  become  obsolete  or  wholly 
worn  out  within  a  period  of  years  after  the  same  are  purchased  or 
installed,  should  be  renewed  or  replaced  by  setting  aside  from 
time  to  time  an  adequate  amount  in  the  nature  of  a  sinking  fund 
or  that  by  some  other  system  of  financing  the  corporation  put  upon 
the  purdhaser  from  the  corporation  the  expense  not  alone  of  the 
daily  maintenance  of  the  plant  but  a  just  proportion  of  the  ex- 
pense of  renewing  and  replacing  that  part  of  the  plant  which  al- 
though not  daily  consumed  must  necessarily  be  practically  con- 
sumed within  a  given  time.  If  that  is  not  done  and  renewals 
and  replacements  are  continually  added  to  the  capital  account, 
the  capital  account  must  necessarily  become  more  and  more  out  of 
proportion  to  the  real  value  of  the  property  of  the  corporation." 

The  practice  is  particularly  bad  in  this  instance  for  the  cost  of 
replacements  is  to  bear  interest  and  be  amortized  ahead  of  the 
city's  own  investment  in  the  case  of  the  Manhattan  company.  If 
it  be  argued  that  the  companies  have  no  funds  from  which  to  pay 
for  these  replacements,  payment  might  have  to  be  deferred,  but 
under  such  circumstances,  the  cost  should  be  subtracted  from  the 
companies'  preferentials. 

5.     Compensation  fok  Franchises. 

The  certificates  for  the  enlarged  Manhattan-Bronx  elevated 
system  do  not  provide  for  adequate  compensation  and  are  other- 
wise defective.  The  city  is  to  grant  very  valuable  franchises  to 
private  companies  for  eighty-five  years.  The  only  certain  com- 
pensation is  a  meager  2  per  cent  upon  the  increase  of  receipts  at 
express  stations  as  compared  with  the  receipts  for  the  year  ending 
June  30,  1911.  In  case  the  net  profits  exceed  $1,589,348 
($ly547,351  in  case  a  certain  question  as  to  taxation  is  decided 
against  the  company)  and  the  company  has  received  this  amount 
every  year  from  time  the  new  lines  are  put  in  operation,  one-half 
of  the  excess  is  to  go  to  the  city. 

It  is  apparent  that  in  general  this  is  the  same  plan  which  has 
been  followed  in  the  subway  contracts,  viz.,  to  give  to  the  com- 
pany a  cumulative  preferential  based  upon  its  reported  earnings 
for  the  two  years  ending  June  30,  1911.    The  grounds  of  eriti- 
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cism  are  similar,  although  not  so  vital  as  in  the  case  of  the  subways 
contract.  The  preferential  does  not  represent  the  true  earnings 
for  the  two  years  in  question.  Adequate  provision  was  not  made 
in  these  years  for  depreciation.  No  oificial  estimatei  has  been 
made  of  the  accrued  depreciation  or  of  the  increased  amount  which 
will  be  deducted  in  future  years  because  of  the  failure  to  provide 
for  accrued  depreciation.  Many  replacements  are  to  be  capital- 
ized, and  the  fixed  charges —  interest  and  sinking  fund  —  upon 
this  inflated  capitalization  will  be  charged  against  the  earnings 
and  deducted  prior  to  any  division  of  profits.  If  operating 
expenses  increase,  one-half  of  the  amount  will  virtually  be  charge- 
able against  the  city  even  though  the  city  is  not  at  fault.  If  in 
any  year  the  net  profits  fall  below  the  preferential,  the  differ- 
ence is  to  be  cumulative  with  interest  compounded  semi-annually 
and  deducted  from  earnings  in  future  years  before  any  division 
is  made. 

I  have  not  attempted  to  discuss  or  enumerate  all  of  the  features 
of  the  contracts  and  certificates  which  might  be  criticised,  such 
as  the  failure  to  include  in  cost  the  actual  and  necessary  expenses 
for  easements  resulting  from  the  Joralemon  street  decision,  the 
omission  of  an  agreement  with  the  Brooklyn  company  as  to  real 
estate  or  easements  upon  its  property  or  that  of  affiliated  com- 
panies necessary  for  the  construction  of  Brooklyn  lines,  separate 
recaption  provisions  for  the  different  Queens  lines,  the  defects  in 
the  default  provisions,  etc.  It  is  to  be  expected  that  any  contract 
of  such  magnitude  and  importance  would  contain  minor  provi- 
sions not  entirely  satisfactory  to  the  city  and  the  company,  and 
if  the  objections  to  the  pending  contracts  and  certificates  were 
merely  of  this  character,  I  should  not  vote  against  their  approval. 
But  the  features  discussed  herein  are  so  essential  and  so  numer- 
ous that  they  cannot  be  overlooked  and  they  compel  me  to  oppose 
a  plan  which  I  believe  to  be  wrong  in  principle,  dangerous  as  a 
precedent  and  wasteful  of  the  financial  resources  of  the  city. 

Mr.  Moss. —  I  offer  in  evidence  the  letter  of  Mayor  Gaynor 
to  Hon.  J.  Edward  Swanstrom,  dated  December  20,  1910. 
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(Letter  follows)  : 
Dear  Mr.  Swanstrom : 

In  answer  to  your  letter  I  shall  briefly  outline  my  views  m 
respect  of  subways.  As  a  contemporary  of  mine  you  know  tbat 
I  did  not  acquire  these  views  since  I  became  mayor,  but  that  they 
are  the  growth  of  experience  and  study.  For  clearness  let  me 
subdivide  what  I  have  to  say. 

1.  All  subways  now  built  or  to  be  hereafter  built  under  the 
statute  are  owned  by  the  city  from  the  start.  That  is  the  case 
whether  the  city  furnishes  all  of  the  capital  to  build  them,  or 
only  part  of  it,  or  none  of  it.  lOn  account  of  the  limited  credit 
of  the  city  I  have,  therefore,  been  most  anxious  all  along  to  have 
the  subways  built  in  part  at  least  by  private  capital,  so  that  they 
can  be  built  at  once,  and  simultaneously  in  all  the  boroughs, 
instead  of  being  strung  out  during  many  years  while  city  funds 
become  slowly  available.  Some  people  seem  to  think  that  if  pri- 
vate capital  is  furnished  the  city  does  not  own  the  subway.  Very 
few  people  seem  to  know  that  when  the  subway  extension  from 
Manhattan  over  into  Brooklyn  was  built  the  city  furnished  only 
$2,O0iO,000  of  the  capital  spent  in  the  building  thereof,  while 
the  company  furnished  $8,000,000,  and  yet  the  city  owns  that 
subway  just  as  much  as  though  it  put  every  dollar  into  it.  This 
excellent  bargain  was  obtained  by  Mayor  Low. 

City  Owns  the  Subway  ISTow. 
In  other  words,  we  have  reached  full  municipal  ownership  of 
our  subway  railroads.  But  we  have  not  yet  reached  the  period 
of  municipal  operation.  We  let  the  equipment  and  operation  out 
to  companies.  The  people  of  this  city  will  not  be  prepared  for 
municipal  operation  until  they  become  sufficiently  educated  and 
honest  themselves  to  elect  competent  and  honest  officials,  and 
thus  have  honest  government  all  the  time.  When  we  look  about 
and  see  the  dishonesty  and  graft  which  exist  now,  we  cannot  wish 
to  add  thereto  by  putting  the  operation  of  our  railroads  in  official 
hands. 

2.  The  city  having  the  ownership  of  all  subways,  it  seems 
plain  that  we  should  have  only  one  system  of  subways,  with  a  sin- 
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gle  fare  of  6  cents  over  the  whole  system,  instead  of  being 
obliged  to  pay  an  additional  fare  to  transfer  from  one  system 
to  another.  Nevertheless,  some  are  nov7  advocating  that  we  build 
what  they  call  an  "  Independent "  subway  system,  i.  e.,  inde- 
pendent of  the  present  subway,  and  to  be  operated  by  another 
company.  They  want  the  city  to  build  a  rival  subway  system 
to  the  city's  present  subway  which  latter  is  capable  of  extension 
all  over  the  great  city,  even  to  the  borough  of  'Richmond.  In  fact, 
such  extensions  were  laid  out  by  the  old  board  of  Rapid  Transit 
Commissioners,  with  the  purpose  of  having  one  complete  system. 
And  for  what  do  these  people  want  to  abandon  the  original  plan 
of  one  complete  city  system,  conceived  and  settled  upon  advisedly 
by  large  and  mature  men,  and  have  several  independent  and  rival 
systems  instead  ?  Can  you  tell  me,  except  to  secure  to  the  people 
of  the  city  the  privilege  of  paying  an  extra  fare  of  6  cents  to 
transfer  from  one  system  to  another  ?  They  admit,  yes,  that  a 
system  by  which  two  or  more  fares  are  collected  for  one  joarney 
is  not  good,  but  say  there  is  a  reason  why  the  people  of  this  city 
want  to  have  independent  subway  systems,  and  pay  two  or  more 
fares.  They  say  that  the  people  want  an  independent  system  built 
in  order  to  have  it  operated  by  a  "  good  "  company  —  a  sort  of 
Utopian  company  which  will  not  look  out  for  its  own  interest  at 
all,  but  only  for  the  interests  and  conveniences  of  all  the  rest 
of  us. 

Wheee  is  the  "  Goon  "  Company. 

Well,  now,  where  is  the  "  good  "  company  to  be  found  ?  They 
havei  not  thought  that  far  ahead'  yet.  Theory  is  one  thing ;  prac- 
tice another.  Did  anyone  ever  hear  of,  muchi  less  see,  such  a 
company  as  that  ?  I  think  all  public  service  companies  look  alike 
to  you  and  me.  We  never  saw  a  "  good  "  one  yet.  But,  more 
than  this, -when  the  "  independent "  system  is  built  the  city  would 
have  to  put  it  up  under  the  statute  for  bidte  for  an  operator,  amd 
who  will  guarantee  that  that  "  good  "  company,  if  it  exist,  will 
be  the  successful  bidder?  The  chances  are  at  least  five  to  one 
that  the  present  subway  company  would  be  the  successful  bidder. 
It  would  not  bid  in  its  own  name,  however,  but  in  the  n,ame  of 
another  company  organized  by  it  for  that  purpose,  so  that  the 
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two  fares  system'  might  not  be  interfeTsd  with,  as  might  become 
the  case  if  one  company  operated,  both  systems.  And  if  that 
imaginiery  "  good "  company  should  be  the  successful  bidder, 
how  long  would  it  remain  "  good?  "  It  would  only  be  good  by 
having  "  good  "  stockholders,  who  would  elect  "'  good  "  directors. 
But  how  long  before  the  good  sitocMiolders  would  sell  out  their 
stock  for  a  good  price  to  bad  ones,  or  to  more  ordinary  mortals, 
who  would  elect  the  same  kind  of  mortals  for  directors?  Or 
how  long  before  that  good  company  would  be  in  alliance  with  the 
bad  company  operating  the  other  system)?  I  will  tire  you  if  I 
attenuate  the  matter  any  further. 

You  do  not  dream  dreams.  Let  me  add  that  when  it  is  con- 
sidered that  subway  companies  are  under  control'  of  the  Public 
Service  Com.mission  in  respect  of  speed,  headway,  the  number  of 
trains,  the  length  of  trains,  of  all  accommodations,  the  amount 
of  stocks  and  bonds  which  they  can  issue,  in  fact,  in  every  respect, 
it  is  difficult  to  see  that  the  Public  Service  Commission  could 
control  sefveral  companies  better  than  one. 

ISTo  Such  Thing  as  a  Monopoly. 

It  is  plain  that  they  could  not  but  that  their  difficulties  would 
be  multiplied  by  the  manner  of  operating  companies.  And  when 
this  public  control  is  considered,  coupled  off  with  the  ownership 
of  the  roads  by  the  city,  it  is  just  as  difficult  to  understand  how 
the  word  monopoly  has  any  place  in  the  discussion  at  all.  There 
is  no  such  thing  as  monopoly,  according  to  the  meaning  of  that 
word,  in  respect  of  our  city-owned  and  controlled'  subways. 

3.  You  ask  me  to  explain  the  different  offers  submitted  by 
private  capital  to  construct  the  subways  to  be  owned  by  the  city. 
Only  one  such  offer  has  been  submitted,  namely,  that  of  the 
operating  company  of  the  present  city  subway.  There  was 
another  offer,  but  only  to  equip  and  operate  and  it  has  been 
withdrawn.  The  said  offer  of  the  present  operating  company  is, 
in  its  main  points,  as  follows:  It  olbtained  originally  an  opera- 
ting contract  for  a  term  of  fifty  years,  with  a  right  to  renewal 
term)  of  twenty-five  years,  for  the  subway  roads  on  this  side  of 
the  East  river,  and  for  thirty-five  years  and  a  renewal  of  twenty- 
five  years  for  the  extension  under  the  river  and  oni  the  Brooklyn 
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side.  It  consents  to  reduce  these  long  contract  terms  to  a  uniform 
term  of  forty-nine  years.  It  offers  to  supply  all  of  tlie  necessary 
capital  for  construction  over  and  above  $5'3,00O,0€O  to'  be  put 
in  by  the  city.  Its  share  would  be  about  $75,000,000'.  It  also 
is  to  furnish  all  capital  for  equipment.  It  offers  to  complete  and 
operate  the  Steinway  tunnel  to  Queens  borough  and  also  to  com- 
plete third  tracks  for  express  trains  on  the  elevated  roads  in 
Manhattan  and  the  Bronx  at  an  expense  of  $32,00'0,O0{).  It 
proposes  to  share  equally  the  profits  with  the  city,  i.  e.,  after 
paying  interest  and  1  per  cent  per  annum  for  a  sinking  fund  on 
the  capital  invested  and  cost  of  maintenance  and  operation. 

What  the  Interbobough  Would  Db. 

I  suppose  I  need  not  trace  the  subway  routes  it  offers  to  build. 
They  were  nearly  all  laid  out  by  the  oldi  rapid  transit  board  as 
a  part  of  the  great  city  system  of  which  the  present  subway  is 
only  a  part,  and  work  may  start  on  them  without  the  usual  pre- 
liminary delay.  By  extending  north  from  Forty-second  street 
to  the  Bronx,  through  Lexington  avenue  and  south  from  Forty- 
second  street  to  the  East  river,  it  will  give  two'  complete  trunk 
lines  through  Manhattan  and  also  two  additional  lines  in  the 
Bronx,  more  in  the  latter  borough  than  the  so-called  tri-borough 
route  would  give.  The  said  route  down  Seventh  avenue  goes  by 
the  new  Pennsylvania  station  and  under  the  river  to  Pineapple 
streeit,  Brooklyn,  then  to  Borough  Hall,  thence  by  Fulton  street 
and  Flatbush  avenue  to  Prospect  park  and  thence  by  the  Eastern 
parkway  to  Buffalo  avenue. 

In  Brooklyn  it  also  offers  to  build  the  Lafayette  avenue  route, 
namely,  from  Flatbush  avenue  to  Broadway.  It  thus  offers  to 
build  in  Brooklyn  not  only  the  part  of  the  so-called  tri-borough 
route  that  would  be  built  at  present  in  any  ease,  'but  as  much 
more.  It  also  offers  to  operate  the  Fourth  avenue  route  as  a  part 
of  the  system.  It  also  offers  to  operate  all  future  extensions  built 
by  the  city,  or  on  the  assessment  district  plan,  in  the  same  way, 
including  a  tunnel  from  Fourth  avenue  under  the  Narrows  over 
to  Richmond  borough. 

It  also  agrees  that  at  any  time  after  ten  years  the  city  may  take 
over  these  routes   as  prescribed  by  the   subway   statute.     And 
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finally  it  offers  to  cany  for  one  fare  of  five  cents  all  over  the 
system. 

City's  Credit  Enlarged. 

4.  A  word  about  the  finances  of  the  city  in  relation  to  subway 
building.  When  I  swore  in  the  new  tax  commissioners  last  Jan- 
uary I  suppose  everyone  has  not  forgotten  that  I  charged  them  to 
enter  upon  the  equalizing  of  values  throughout  the  boroughs  so 
as  to  get  a  larger  assessed  valuation,  and  I  followed  that  matter 
up.  I  did  this  because  I  saw  that  the  city  would  not  fcuild  the 
subways  immediately  necessary  unless  we  oould  increase  its  con- 
stitutional borrowing  margin. 

In  this  way  I  have  secured  for  next  year  the  unprecedented 
increa.se  in  realty  values  of  $600,000,000,  thus  securing  a  borrow- 
ing margin  of  $'60,000,000.  The  normal  increase  would  have 
been  only  aibout  $300,000,000.  And,  strange  to  say,  real  estate 
speculators  who  were  so  loudly  demanding  sulbways  are  now  find- 
ing fault  with  this  increase  in  assessed  values.  They  seem  to  be 
altogether  ignorant  of  the  city's  financial  case.  The  increase  igr 
the  next  four  or  five  years  will  be  only  normal,  i.  e.,  it  will  range 
from  about  $220,000,000  next  year  up  to  aibout  $300,000,000 
thereafter,  giving  annual  margins  of  only  from  $22,000,000  to 
$30,000,000.  The  future  'borrowing  margins,  including  the  said 
$60,000,000  for  next  year,  have  to  be  devoted  chiefly  to  the  city's 
ordinary  needs,  excluding  subways.  To  emphasize  this,  I  only 
need  to  give  in  round  numbers  'the  amounts  of  corporate  stock  is- 
sued in  each  of  the  last  three  years  of  ordinary  city  purposes, 
excluding  water  snpply  and  subways,  viz.,  in  1910,  $35,000,000; 
in  1909,  $47,000,000,  and  in  1908,  $57,000,000.  And  another 
large  issue  of  corporate  stock  is  even  now  impending,  as  you  are 
aware. 

In  addition  to  such  issues  of  corporate  stock  for  ordinary  ex- 
penditure, the  hoard  of  estimate  and  apportionment  is  under  the 
mandate  of  a  recent  statute  to  issue  corporate  stock  for  $30,000,000 
of  arrears  of  taxes  to  be  added  to  the  permanent  debt  of  the  city. 
In  the  face  of  these  facts,  how  do  you  suppose  I  feel  when  people 
write  me  that  I  am  opposed  to  sulbways  and  demanding  that  the 
city  officials  "  at  once  appropriate"  the  $15,000,000  which  they 
say  is  necessary  to  build  the  so-called  independent  route  ?    Patience 
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is  the  possession  of  great  souls,  the  saying  is,  but  I  suppose  it  may 
have  its  just  limits,  like  every  virtue. 

Sincerely  yours, 

W.  J.  GAYNOE, 

Mayor. 
Hon.  J.  Edward  Swanstrom. 

Senator  Thompson. — Well,  the  Mayor  didn't  knov7  much  about 
this  8.76  per  cent  anyway. 

It  is  a  quarter  to  6;  that  is,  5.45.  We  will  suspend  until  to- 
morrow morning  at  11.     Mr.  Moss  will  not  be  here  to-morrow. 

Adjournment. 


JUNE  21,  1916. 

Morning  Session. 


William    Meeican,    after  being   duly   sworn,    testified    as 
follows : 

Examination  hj  Mr.  Schuster : 

Q.  You  are  president  of  the  New  York  Newsdealers'  Associa- 
tion?    A.  Yes. 

Q.  And  have  been  for  a  long  time  ?    A.  Some  time. 

Q.  And  will  you  tell  us  just  what  that  association  is  ?  A.  It  is 
an  association  to  protect  the  dealers  from  every  encroachment. 

Q.  It  comprises  the  newsdealers  operating  stands  throughout 
Greater  New  York  ?     A.  Yes. 

Q.  And  you  are  the  ofiicial  head  of  that  organization  at  this 
time?     A.  Yes. 

Q.  Now,  I  believe  you  have  a  complaint  or  statement  which 
you  wish  to  make  to  the  Committee  in  regard  tO'  certain  matters 
affecting  your  association's  interest  in  connection  with  the  sub- 
ways. A.  When  the  subway  was  first  built,  the  newsdealers  were 
not  allowed  in  the  subway,  but  we  went  before  the  board  of  alder- 
men and  the  board  of  estimate  and  apportionment  and  we  asked 
that  newsstands  be  allowed  in  the  subway,  with  the  result  that. 
Borough  President  McAneny  gave  us  permits  to  put  stands  one 
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foot  wide  aud  four  feet  long  fifty  feet  from  suibway  entrance's. 
That  means  that  we  shouldn't  interfere  with  Ward;  &  Gow  in  any 
way. 

Senator  Thomps.on. — Who  are  Ward  &  Gow  ? 

A.  That  is  the  corporation  that  is  controlling  the  elevated  and 
the  stands  in  the  subway.  When  their  lease  expired  about  two 
years  ago,  they  wanted  to  renew  it,  but  the  lease  was  stopped. 
For  the  last  three  or  four  montlis  instead  of  having  those  portable 
stands  they  have  erected  hooths  five  by  twenty-eight  feet  and  some 
five  by  forty  feet.  They  sell  not  only  newspapers  ibut  candy,  sta- 
tionery, cigars,  cigarettes  and  periodicals,  and  goodness  knows 
where  they  are  going  to  stop.  What  I  want  to  know  is  who  gave 
them  the  right. 

By  Mr.  Schuster : 

Q.  Gave  who  the  right  ?    A.  Ward  &  Gow. 

Q.  Who  generally  gives  them  the  right  to  do  those  things  ?  A. 
The  Interboroug'h  are  the  only  ones,  hut  I  don't  see  how  it  did  in 
this  case.  In  the  beginning  they  sold  newspapers  and  periodicals 
only,  but  now  they  are  occupying  more  and  more  space.  In  my 
mind  —  of  course  I  am  not  a  lawyer  —  in  my  mind  I  believe  that 
the  subways  are  the  highways  as  well  aa  the  surface  outside.  Now, 
when  newsdealers  on  the  surface  are  allowed  stands  one  foot  wide 
by  four  feet  long,  why  are  they  permitted  on  the  inside  to  have 
stands  that  are  five  feet  wide  and  twenty-eight  to  forty  feet  long  ? 

The  average  sidewalk  is  about  twenty-five  feet  wide,  while  the 
average  platform  in  the  subway  is  about  eighteen  feet.  When  the 
sidewalk  in  New  York  is  crowded  and  a  man  is  pushed  off  in  the 
gutter, -there  is  no  harm. 

When  some  one  goes  to  work  and  puts  up  a  stand  that  actually 
occupies  one-third  of  the  width  of  the  platform  and  people  are 
pushed  off  in  the  subway,  they  go  right  down  to  the  tracfa,  and 
such  a  case  has  happened. 

I  believe  that  the  Fulton  street  station  is  one  of  the  most 
crowded  in  the  city.  The  width  of  the  platform  there  is  only 
eighteen  feet,  and  there  are  two  stands  there,  each  eighteen  feet 
long  'by  five  feet  wide,  and  they  are  actually  taking  away  from 
one-third  of  the  platform. 
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Q.  You  measured  those  stands  yourself  ?     A.  Yes,  sir. 

Q.  And  you  know  what  the  size  of  the  stands  was  originally  ? 
A.  I  don't,  but  I  know  what  oui*s  are  —  one  by  four. 

Q.  These  news  booths  in  the  sulbway  have  been  there  since 
1906  or  1907  ?  A.  No,  sir,  they  are  portable  stands.  Now,  they 
vary,  some  longer,  some  shorter,  but  they  are  not  uniform. 

Q.  What  is  the  relative  size  between  the  portable  stands  and 
the  ones  you  complain  of?  A.  The  portable  stands  were  not  as 
large  and  of  course  did  not  take  up  much  space. 

Q.  They  are  built  permanently?  A.  Permanently,  yes,  sir, 
but  what  I  want  to  know  is  whether  the  Interborough  had  given 
them  the  right  to  add  the  additional  merchandise  that  they  are 
selling  there. 

Q.  You  haven't  asked  the  Interborough?  A.  No.  I  would 
like  the  Investigating  Committee  here  to  find  that  out,  because  I 
believe  that  the  Public  Service  Commission  has  some  jurisdiction 
there,  and  we  want  to  know  whether  the  Public  Service  Com- 
mission gave  them  the  right  to  do  that. 

Senator  Thompson. —  Do  you  have  a  newsstand  ? 

A.  I  had  one.    I  have  a  stationery  store. 

Q.  Do  the  members  of  this'  association  have  newsstands  both 
inside  and  outside  ?    A.  No. 

Q.  Ward  &  Gow  operate  everything  on  the  premises  but  those 
along  the  street  and  those  who  get  licenses  from  the  city,  and  you 
don't  have  anything  to  do  with  Ward  &  Gow  ?    A.  No. 

Q.  But  all  of  the  stands  that  are  along  the  elevated  or  the 
subway  inside  the  premises  of  the  railroad  are  operated'  by  Ward 
&Gow?    A.  Yes. 

Q.  Well,  how  do  they  affect  the  stands  that  you  peoiple  have  ? 
A.  It  isn't  a  question  of  affecting  them  as  it  is  a  question  of 
affecting  the  public. 

Q.  Is  there  any  agreement  as  to  what  you  should  sell  ?  A.  We 
don't  handle  anything  but  newspapers  and  periodicals. 

Q.  Why.    A.  Because  that  is  what  the  license  is  for. 

Q.  And  each  man  has  a  separate  stand  ?    A.  Yes. 

Q.  And)  Ward  &  Gow,  do  they  have  a  right  to  say  what 
periodicals  or  what  magazines  might  be  handled  in  those  stands:? 
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A.  They  have  fifteen  dollars  a  month  for  every  periodical  that 
isi  e'xhihited. 

Q.  Who  do  they  charge  that  to?  A.  Fifteen  dollars  to  the 
subway  for  the  showing. 

Q.  Whether  they  'Sell  one  or  not  ?  A.  "Whether  they  sell  one 
or  not. 

Q.  Well,  now,  for  instance,  suppose  I  was  publishing  a  maga- 
zine and  offered  them  fifteen  dollars  and  they  didn't  like  the 
magazine,  would  they  take  it  ?    A.  No,  they  would  not. 

Q.  How  many  stands  in  the  city  do^  they  control  ?  A.  Well, 
as  many  as  there  are  on  the  elevated  and  subway. 

Q.  So  really  Ward'  &  Grow  have  a  sort  of  censorship  on  what 
is  publisbed  in  these  magazines?  A.  So  far  as  they  are  con- 
cerned, yes,  sir. 

Q.  If  it  had  something  in  it  about  the  Interborough  for  in- 
stance, the  chances  are  they  wouldn't  'allow  it  to  be  sold?  A. 
They  can  do  it  if  they  please. 

Mr.  Klein. —  That  phase  was  gone  into  with  the  Public  Service 
Oommission  and  the  question  of  a  renewal  of  the  contract  was 
taken  up.  There  wasn't  any  renewal  granted,  and  it  would  have 
to  be  taken  up  with  Artemas  Ward  to  find  out  if  they  had  the 
right  to  construct  these  stands  and  operate  them  by  selling  not 
only  newspapers  and  magazines,  but  stationery  and  confectionery. 

A.  We  would  like  to  know  who  the  constructors  are  and  what 
connection  they  have  with  Ward  &  Oow. 

Senator  Thompson. —  Of  course,  I  understood  some  time  ago 
that  one  of  the  officers  of  the  Interborough  wrote  a  story  and  it 
was  to  be  published  in  a  magazine.  The  story  was  written  be^ 
fore  we  began  to  investigate  or  rather  develop  this  investigation,, 
so  wie  waited  for  that  magazine  to  be  offered  for  sale,  but  it 
never  was,  and  I  wondered  how  they  had  the  power'  to  cut  out 
the  story  after  the  miagazine  had  gone  to  press.  We  never  did 
get  the  story. 

A.  It  would  bei  a  viery  interesting  story. 

Mr.  Klein. —  Do  you  think  the  booths  are  too  big? 
A.  I  will  leave  it  to  the  Committee.     I  am  telling  you  that 
in  Fulton  street  the  platform  is  only  eighteen  feet  wide  and  they 
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occupy  a  quarter  of  it,  and  there  is  no  guard,  no  fence,  no  chains, 
and  that  is  one  of  the  most  crowded  stations  in  the  city.  Why 
should  the  people  be  allowed  more  privileges  than  the  people 
upstairs  ?  The  city  is  getting  the  benefit  of  the  istands  upstairs 
and  they  are  not  getting  it  from  those  downstairs,  still  they  are 
allowed  five  times  as  much  space  as  the  peoplie  upstairs.  The 
space  is  more  limited  upstairs. 

Senator  Thompson. —  What  do  you  mean  by  upstairs? 
A.  I  mean  the  regular  stands. 

Mr.  Schuster. —  I  understand  Mr.  Merican  wants  this  Com- 
mittee to  investigate  this  matter. 

Senator  Thompson. —  Suppose  you  send  for  Ward  or  Gow  or 
somebody  to  see  what  there  is  about  it. 

Mr.  Klein. — We  have  thd  Public  Service  Commission's  records 
on  the  newsstand  situation  here. 

Mr.  Schuster. —  Is  there  any  final  determination  ? 

Mr.  Klein. —  No.  There  is  no  new  contract.  It  is  still  hanging 
under  the  opinion  of  Commissioner  Williams  and  the  two  claims 
of  Artemas  Ward,  who  is  the  assignee. 

Senator  Thompson. —  Send  over  to  the  office  for  the  contract. 

While  this  is  on,  I  am  frank  to  say  that  T  have  had  a  lot  of 
letters  about  company  stores.  The  letters  have  been  anonymous, 
but  I  have  suspected  that  they  came  from  people  who  kept  stores 
and  didn't  like  the  competition.  I  understand  the  company 
stores  sell  at  cost. 

Mr.  Schuster. —  Yes. 

Here  is  an  opinion  of  abrogation  made  by  the  Interborough  on 
the  approval  of  the  new  contract. 

Senator  Thompson. —  So  they  did  act. 

Mr.  Schuster. —  And  Artemas  Ward  miade  a  claim  that  he 
was  entitled  to  a  renewal. 

Senator  Thompson. —  Suppose  we  send  for  Ward. 
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Mr.  Schuster. —  It  is  a  question  of  postponing  the  final  action 
until  they  begin  operation  on  new  contract.  That  is  also  dis- 
cussed there. 

Senator  Thompson. —  'Now,  this  Contract  No.  3,  which  pro- 
vides I  presume  the  same  as  Contract  ISTo.  4,  that  they  shall  have 
the  privilege  of  selling  mewspiapers  at  stations  and'  railroads 
permits  the  contracting  separately  for  these  newsstands.  NoW;, 
of  course,  when  they  get  all  finished  with  the  constructing  it 
goes  into  effect,  but  not  until  them.  When  that  time  comes,  does 
it  cover  all  of  the  newsstands  ? 

A.  All  of  them,  both  the  existing  newsstands  and  the  ones  on 
the  subway  now  under  construction. 

Q.  What  about  the  elevated'?    A.  That  is  not  covered. 

Q.  So  the  elevated  continues  the  same  as  they  are  now'  ?  A. 
There  may  be  something  in  the  certificates.  I  am  not  sure 
about  that,  but  both  Contracts  ISTo.  3  and  No.  4  contain  the  same 
provision.    We  put  that  in  by  the  advice  of  Mayor  Gaynor. 

Senator  Thompson. —  If  they  ever  do  get  the  new  subway^ 
then  it  will  take  effect  ? 

A.  Yes,  and  in  the  meantime  they  can  do  what  they  are  doing.. 

Mr.  Crummey. —  Her©  is  another  provision  in  the  contract, 
"  Nor  shall  any  trade  or  trafiic  other  than  the  operation  of  the 
railro'ad  be  permitted  in  the  stations  thereof  except 

Senator  Thompson. —  That  says  that  you  shall  not  advertise  on 
the  premises,  does  it  not  ? 
A.  That  iff  in  the  new  one. 

Senator  Thompson. —  Do  they  cut  out  thei  advertising  cards  in 
the  car  ?    That  is  Ward'  &  Gow. 

Mr.  Crumm'ey. —  No. 

(Witness  is  dismissed.) 

Col.  Williams  is  recalled: 

Senator  Thompson.—  We  will  talce  this  matter  up  now.  You 
came  in  with  the  negotiations  for  the  dual  subway  contract  early 
in  1911? 

A.  I  think  the  date  was  March  2,  1911, 
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Q.  And  that  was  a  proposal  to  the  Public  Service  Commission  ? 
Is  that  a  copy  of  the  proposal  ?    A.  Yes. 

Q.  Now,  did  you  hear  from  that  before  you  sent  your  sup- 
plementary proposal  on  April  25th  ?  A.  We  had  several  con- 
ferences. 

Q.  With  the  city  representatives  on  the  behalf  of  the  board  of 
estimate  and  apportionment  and  the  Public  Sei-vice  Commission  ? 
A.  Yes. 

Q.  With  \vhat  officers?  A.  The  members  of  the  board  of  esti- 
mate and  apportionment  and  Mr.  McAneny,  Mr.  Cyrus  Miller, 
Mr.  Cromwell  and  somebody  else,  I  have  forgotten  who. 

Q.  But  it  was  a  Brooklyn  Kapid  Transit  committee?  A.  It 
was  a  special  committee. 

Q.  Those  were  official  conferences?  A.  The  Public  Servce 
Commission  usually  or  members  of  that  Commission. 

Q.  After  those  conferencesi  on  April  25th,  you  submitted  the 
supplementary  proposal.  Exhibit  ISTo.  2,  of  to-day?    A.  Yes-. 

Q.  After  that  you  must  have  received  a  communication  from 
the  Public  Service  Commission,  or  the  special  committee  of  the 
board  of  estimate  and  apportionment  dated  the  24th  of  June? 
A.  I  did. 

Q.  Have  we  a  copy  of  that,  of  the  communication  to  the  Brook- 
lyn Eapid  Transit  Company  from  George  McAneny  to  Honorable 
William  E.  Willcox,  secretary  of  the  Public  Service  Commission  ? 
A.  That  is  contained  in  the  record  of  the  board  of  estimate  and 
apportionment  of  March  18,  1913. 

Q.  That  communication  is  contained  in  the  proceedings  of  the 
city  of  New  York,  June  29,  1911,  directed  to  'the  Brooklyn  Bapid 
Transit  Company,  June  21,  1911,  printed  in  full  of  the  record, 
and  we  will  offer  that  record  in  evidence  as  Exhibit  No.  3  of  this 
date.  On  June  27,  you  replied  to  that  communication?  A.  I 
did. 

Q.  And  that  is  a  copy  of  your  reply  ?    A.  Yes,  sir. 

Q.  On  July  5,  1911,  you  made  a  supplemental  reply,  did  you 
not  ?    A.  Yes,  in  answer  to  their  letter  of  the  30th. 

Q.  They  made  a  communication  on  the  3i0th,  let's  see  what 
that  is  ?  Meeting  of  the  board  of  estimate  and  apportionment 
beld  on  June  30,   1911.     Resolution  was  passed   modifying  to 
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some  extent  the  proposition  contained  in  their  communication  of 
June  21  ?  A.  No.  Modifying  the  proposals  embodied  in  the  joint 
committee  report  of  June  5. 

Q.  And  that  is  contained  in  the  record  of  the  board  of  estimate 
and  apportionment  beginning  2863,  which  w©  will  consider  in 
that.  On  the  30th  of  June  they  addressed  a  communication,  a 
copy  of  which  you  have  in  your  file  ?    A.  Yes. 

A.  And  you  wrote  a  letter  on  July  5,  1911,  and  this  is  a  copy  ? 
A.  Yes. 

Q.  Is  there  any  other  record  of  the  negotiations  between  the 
Brooklyn  Eapid  Transit  Company  or  any  of  the  subsidiary  com- 
panies of  which  you  are  president,  and  the  Public  Service  Com- 
mission or  the  board  of  estimate  ana  apportionment  between  this 
date  of  July  5,  1911,  and  July  3'0,  1911,  when  the  whole  matter 
was  passed  upon  ?    A.  No. 

Q.  Those  exhibits  show  exactly  what  the  B.  E..  T.  was  willing 
to  accept  on  June  30  when  it  passed  on  the  Interborough  proposi- 
tion?   A.  Yes. 

Q.  Were  negotiations  taken  up  with  the  B.  E.  T.,  June  30, 
1911,  and  did  they  accept  the  Interborough  offer?  A.  They  re- 
fused to  accept  it.  After  July  21  the  board  voted  to  give  us  the 
entire  map  of  transit  lines. 

Q.  That  is  contained  in  the  record  of  July  21,  1911,  and  begins 
on  page  3497  of  the  board  of  estimate  and  apportionment  of  that 
day  ?  A.  The  resolution  was  requested  by  the  board  at  the  earliest 
date  practicable  with  the  form  of  contract  which  should  be  entered 
into,  the  lines  of  rapid  transit  as  aforesaid.  In  order  to  expedite 
matters,  taking  the  old  tri-borough  contract  as  a  base,  they  at- 
tempted to  modify  that  contract  to  suit  new  conditions  and  the 
new  terms,  by  working  days,  nights  and  Sundays  w©  were  able  to 
present  to  the  Public  Service  Commission  late  in  August  or  Sep- 
tember our  draft  of  such  a  contract.  We  went  to  work  at  it  vigor- 
ously ourselves.  We  were  afraid  they  would  be  slow  in  getting 
up  a  form  of  contract  at  that  time  of  the  year.  It  turned  out 
that  we  were  right  in  the  supposition  that  they  would  be  slow. 
The  paper  was  wasted  because  no  agreement  was  finally  prepared 
imtil  about  a  year  and  six  months  later.  In  the  meantime  we 
had  some  correspondence  with  them. 
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Q.  Well,  now,  during  all  this  time  and  practically  all  the  year 
of  1911  negotiations  were  carried  on  with  the  B.  E.  T.  ?  A.  No 
negotiations  were  carried  on  after  July  21,  1911,  as  the  question  of 
the  phraseology  of  the  contract  came  up,  but  even  as  to  that  we 
had  no  negotiations,  because  we  did  not  know  where  their  language 
differed  from  ours  until  a  year  later  after  the  proposition  had  been 
reopened  and  the  Interborough  had  come  back  in  the  arrangement. 

Q-  That  was  along  about  March,  1912  ?  A.  The  final  proposi- 
tion was  in  February,  1912,  and  McAneny's  report  was  in  May, 
1912,  following. 

Q.  But  during  this  time,  as  I  say,  the  company,  your  system 
through  which  these  negotiations  were  had  was  with  the  Mu- 
nicipal Eapid  Transit  Company.  It  was  not  organized  until 
1912  ?    A.  Until  the  fall. 

Q.  All  the  negotiations  were  with  the  Eapid  Transit  Company  ? 
A.  Yes. 

Q.  Then  I  assume  that  from  July  21,  1912,  you  had  no  fur- 
ther formal  communcations  with  the  Public  Service  Commission 
or  the  board  of  estimate  and  apportionment  until  this  communi- 
cation of  March  2,  1912  ?    A.  March  2,  1912. 

Q.  Offered  in  evidence,  Exhibit  No.  8.  Then  the  next  form 
April  26,  1912,  and  that  is  a  copy  of  it?    A.  Yes. 

Q.  Offered  in  evidence  as  Exhibit  No.  9  of  this  date.  And 
that  showed  the  situation  so  far  as  proposals  or  agreements  with 
the  B.  E.  T.  before  the  board  of  estimate  and  apportionment  were 
concerned,  and  they  passed  on  the  matter  in  May,  1912,  at  which 
time  they  adopted  what  was  later  a  contract  called  the  dual  sub- 
way contract  ?  A.  That  is  a  date  of  the  joint  committee.  I  think 
the  board  acted  somewhat  later  than  that. 

Q.  Let  us  get  that  date'.    A.  Ma;^  24,  1912. 

Q.  That  is  the  date  ?  Proceedings  of  the  board  of  estimate  and 
apportionment  for  1912.  Well,  I  thiiik  that  shows  the  situation 
except  that  all  fhese  matters  were  up  to  this  time,  May  24th,  the 
proposed  contract  of  the  Brooldyn  Eailways  Company  was  the 
Brooklyn  Eapid  Transit  Company  ?     A.  In  one  sense,  yes. 

Q.  In  other  words,  if  you  had  to  get  authority,  the  authority  of 
the  Brooklyn  Eapid  Transit  Company  would  be  the  one  you  would 
get,  not  any  of  the  other  companies  ?    A,  We  bad  the  New  York 
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Consolidated,  the  Sea  Beach  Air  Line  and  the  Canarsie  Railways 
Company. 

Q.  Now,  we  would  like  a  record  of  the  minutes  of  the  board  of 
directors  of  that  company  so  far  as  it  relates  to  that  subject  up 
to  this  time.  A.  Those  have  all  been  furnished  you.  We  had 
copies  made  for  you  last  February  or  March. 

Q.  ISTow,  during  this  time.  Colonel,  did  you  have  meetings, 
formal  meetings  of  the  board  of  directors,  and  did  you  attend 
these  formal  conferences  with  the  board  of  estimate  and  appor- 
tionment and  with  the  Public  Service  Commission  ?  A.  None  of 
the  conferences  were  very  formal.  They  were  all  extremely 
informal. 

Q.  Was  a  record  kept  ?  A.  No  stenographer  was  present,  no 
secretary.  Sometimes  Mr.  Whitney  was  present,  but  no  record 
was  kept. 

Q.  How  many  meetings  did  you  have  ?    A.  I  couldn't  say. 

Q.  Where  did  you  hold  them?  A.  McAneny's  office,  Mc- 
Aneny's  house,  Mr.  Willcox's  apartments.  Union  League  Club, 
once  or  twice  at  the  Century  Club,  and  a  great  variety  of  places. 

Q.  Metropolitan  Club?  A.  We  didn't  have  any  of  our  con- 
ferences there.  We  may  have  once  or  twice,  but  the  committee 
and  some  of  the  other  people  met  there. 

Q.  Did  they  ever  come  over  to  Brooklyn  to  meet  with  you  ?  A. 
I  don't  think  we  could  ever  get  them  over  to  Brooklyn. 

Q.  It  was  unfair  to  the  clubs  over  there.  A.  Most  of  our  con- 
ferences were  held  late  in  the  afternoon  or  at  night. 

Q.  Late  at  night  ?    A.  Sometimes  all  night. 

Q.  Well,  now,  who  was  present  at  those  conferences  ?  A.  Part 
or  most  of  the  city  conferees. 

Q.  Mr.  McAneny  ?  A.  Mr.  Cromwell,  Mr.  Miller,  Mr.  Eustice, 
Mr.  Bassel  part  of  the  time,  when  he  was  in  office,  Mr.  Maltbie, 
Mr.  George  B.  S.  Williams. 

Q.  Anybody  else?  A.  There  were  subordinates  of  the  Public 
Service  Commission,  of  the  comptroller's  office,  subordinates  of 
McAneny's  office. 

Q.  Was  the  comptroller  present?  A.  I  tliink  he  may  have 
been  on  some  occasions,  but  I  do  not  recall  any  particular  occasion, 
because  he  was  not  on  the  board  of  estimate  and  apportionment 
committee. 
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Q.  Was  tih©  mayor  present  ?     A.  I  don't  think  so. 

Q.  Any  representatives  of  bants?  A.  Yes,  our  executive  com- 
mittee was  present  at  all  times,  and  I  think  some  of  the  conferees 
of  our  banker's  counsel  were  present. 

Q.  Who  was  that?  A.  Mr.  Kath'bone  for  the  Central  Trust 
Company,  Mr.  Cravath  and  Mr.  Whitney;  Mr.  Cotton,  Kuhn, 
Loeb  &  Company,  our  own  counsel. 

Q.  Was  Mr.  Morgan  ?     A.  ISTo. 

Q.  Or  .any  member  of  the  Albany  company  ?  A.  Mr.  Morgan 
was  present  at  one  or  two  meetings  with  me  in  Mr.  McAneny's 
office. 

Q.  Wow,  did  you  ever  have  any  conferences  with  the  comp- 
troller ?     A.  A  couple  of  them  at  different  times. 

Q.  Who  was  present  ?     A.  I  don't  recall. 

Q.  Who  among  your  directors  took  an  active  part  in  this  ?  A. 
Harding,  Brady  and  Mr.  G.  W.  Coapman. 

Q.  Were  they  present  at  these  conferences  you  mention  ?  A. 
Occasionally. 

Q.  Were  they  present  at  the  comptroller's  or  the  mayor's  ?  A.  I 
think  not.  I  only  had  two  talks  with  the  mayor.  One  was  before 
we  presented  the  proposition,  and  I  explained  it  to  him  in  advance ; 
the  o&er  was  when  I  happened  to  meet  him  at  the  hearing  when 
he  asked  how  the  thing  was  going. 

Q.  Was  that  before  you  wrote  the  letters?  A.  He  was  mayor 
part  of  the  time. 

Q.  You  wrote  him  some  letters,  didn't  you  ?  A.  ISTot  about  this, 
I  don't  think. 

Q.  Those  letters  weren't  written  to  the  mayor?  A.  I  guess 
they  were. 

Q.  Do  you  know  whether  the  gentlemen  you  mentioned  had  any 
conferences  with  the  mayor  when  you  were  no't  present?  A.  I 
don't  know  that  they  had. 

Q.  Where  did  you  have  the  conferences  with  the  mayor  ?  A.  I 
don't  remember  specifically.     I  think  in  the  comptroller's  office. 

Q.  Of  course  you  meet  him  informally  ?    A.  Occasionally,  yes. 

Q.  Occasionally  with  the  directors  of  the  B.  E.  T.  or  the  men 
you  have  mentioned  ?     A.  No. 
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HowAED  Abel,  auditor  of  tlie  B.  R,  T.,  is  called : 

Mr.  Schuster. —  Honoraible  William  R.  Willcox,  Cliainnaii  Pub- 
lic Service  Commission,  154  ITassau  Street,  ISTew  York  City,  Hon- 
orable G-eorge  McAneny,  Chairman  of  the  Board  of  Estimate  and 
Apportionment,  City  Hall,  New  York  City.      (Exhi'bit  No.  4.) 

I  assume  that  you  have  never  procured  that  statement  for  me 
in  connection  with  one  of  the  transactions'  that  I  asked  for  ? 

A.  I  have  the  figures  showing  the  proceeds.  That  is  what  you 
asked  for. 

Q.  Have  you  that  with  you?  A.  Here  it  is.  (Hands  state- 
ment to  Mr.  Schuster.) 

Q.  The  memorandum  or  statement  which  you  have  produced 
this  morning,  Mr.  Abel,  is  a  statement  showing  the  result  of  sale 
of  gold  notes,  six-year,  5  per  cent  notes  sold  by  the  Rapid  Transit 
Company  to  the  Central  Trust,  The  Globe  Company  and  others 
about  October  1,  1912?     A.  Yes,  sir. 

Q.  Under  an  agreement  between  the  Brooklyn  Rapid  Transit 
Company  and  the  banks  named  some  time  about  July  1,  1912? 
A.  I  think  so. 

Q.  And  those  notes  were  secured  by  the  trust  agreement  ?  A. 
Yes,  sir. 

Q.  In  which  the  Central  Trust  Company  was  named  as  trustee  ? 
A.  Yes,  sir. 

Q.  I  will  read  in  this  statement: 

"  Proceeds  of  sale  of  $40,000,  six-year,  5  per  cent  secured  gold 
notes,  at  94.0'23,  principal  placed  to  our  credit,  $37,609,200,  de- 
posited in  the  following  financial  institutions : 

Central  Trust  Company $14,290,950  00 

Kuhn,  Loeb  &  Company 14,290,950  00 

Kidder,  Peabody  &  Company 5,000,000  00 

National  Shawmut  Bank 2,716,380  00 

Boston  Safe  Deposit  &  Trust  Company 452,730  00 

Merchants'  National  Bank 452,730  00 

Old  Colony  Trust  Company 905,460  00 


Total $28,109,200  00 
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Proceeds  of  sale  of  $'20,0'00,00i0,  six-year,  5  per  cent  secured 
gold  notes  at  96.465;  principal  placed  to  our  credit,  $19,299,000i; 
accrued  interest  July  1  to  October  8,  1915,  $269,444.44;  deposited 
.to  increase!  proceeds  to  97  per  cent  of  par  value  $101,000;  total, 
$19,669,444.44,  deposited  in  the  following  financial  institutions: 

Central  Trust  Company $7,376,041  66 

Kuhn,  Loeb  &  Company 7,376,041  66 

Kidder,  Peabody  &  Company 917,361  12 

National  Shawmut  Bank 1,500,000  00 

Boston  Safe  Deposit  &  Trust  Company 150,000'  00 

Mechanics'  &  Metals  '^"ationad  Bank 750,000  00 

Old  Colony  Trust  Company 500,000  OO 

Mechanics'  &  Metals  ISTational  Bank 750,000'  00 

Second  National  Bank  of  Boston 37'5,0OO  00 

Total $19,669,444  44  " 


In  this  statement,  Mr.  Abel,  I  notice  on  tbe  account  of  the  pro- 
ceeds of  tbe  sale  of  the  last  $20,000,000  that  the  Brooklyn  Eapid 
Transit  Company  was  required  to  deposit  to  bring  the  proceeds 
up  to  97  per  cent  of  par  value  required  hj  the  contracts  taken 
of  $101,000'.  Why  was  not  a  similar  sum  required  in  connection 
with  the  sale  of  the  $40',000,  of  bonds  ?  A.  Well,  in  the  case  of 
the  first  transaction,  the  notes  were  sold  October  1,  1912,  and  the 
bonds  which  were  to  be  purchased  by  the  Brooklyn  Eapid  Transit 
were  not  sold  until  the  following  spring  in  the  $20',000,000.  I 
jthink  the  bonds  were  sold  shortly  after  the  date  of  sale  of  the 
notes.  I  believe  the  actual  date  was  November  4,  twenty-six  days 
after  this  transaction  was  consummated. 

Q,  You  mean  the  $20,000,000  transaction?  A.  There  was  the 
same  obligation  in  each  instance,  but  the  period  that  intervened 
between  Obtober  1,  1912,  and  March  or  April  following  when  the 
bonds  were  sold,  permitted  of  an  increase  of  interest  'on  the  net 
proceeds  which  was  used  in  part  to  pay  the  January  1  coupon  ac- 
count. When  the  bonds  were  sold  some  time  in  the  spring  — I 
think  in  April  —  the  Brooklyn  Rapid  Transit  Company  did  bor- 
row an  additional  sum  and  deposited  that  amount.    This  statement 
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was  in  answer  to  your  request  to  show  the  transactions  that  took 
place  and  where  the  proceeds  were  deposited. 

Q.  Well,  now,  at  the  time  of  the  sale  of  the  $2i0,000,000  of 
bonds  were  you  operating  under  a  deiinite  contract  executed  and 
delivered  between  the  New  York  Municipal  Corporation  and  the 
city,  known  as  contract  No.  4,  were  you  not  ?    A.  Tes. 

Q.  And  that  contract  specifically  provided  that  there  should 
be  no  discounts  in  exess  of  3  per  cent  of  the  par  value  did  it  not  ? 
A.  It  did. 

Q.  Those  $20,000,000  of  bonds  were  sold  under  precisely  the 
same  agreement  with  the  banker  as  the  $40,000,000,  were  they  not  ? 
A.  These  are  not  bonds,  they  are  notes.  They  have  no  connection 
with  the  contract  with  the  city  relating  to  discount. 

Q.  No,  that  don't  answer  my  question.  The  contract  for  the 
sale  and  purchase  of  the  notes  between  the  Brooklyn  Rapid 
Transit  and  its  bankers  provided  for  the  purchase  by  the  bankers 
of  these  $20v000,000  of  notes  that  were  bought  in  Ofctober,  1915, 
as  well  as  the  $40,000,000  that  were  acquired  in  July  or  October 
1,  1912  ?    A.  Yes,  and  on  the  same  basis. 

Q.  And  on  precisely  the  same  basis  ?    A.  Yes. 

Q.  Now  why  was  it  deemed  necessary  to  increase  the  proceeds 
pf  the  sale  of  those  bonds  so  as  to  equal  9'7  per  cent  of  the  par 
value  in  the  last  purchase  when  it  was  not  done  in  the  purchase 
of  the  $4iO,0O0yO0O?    A.  It  was  done. 

Q.  Do  you  mean  to  say  that  these  proceeds  represent  97  per 
cent  of  the  face  of  the  notes  that  were  purchased  on  October  1, 
1912?    A.  No. 

Q.  You  were  under  no  obligation  in  1915  when  you  sold  the 
$20,000,000  to  make  up  the  deficit  between  ninety-six  and  a  frac- 
tion and  ninety-seven  than  you  were  in  October,  1912',  to  make 
up  the  difference  between  ninety-seven  and  ninety-four  and  a 
fraction  ?  A.  There  is  no  difference  in  the  two  transactions.  The 
only  difference  was  that  in  1915  when  the  $20',0'00,000  notes  were 
sold  and  placed  on  deposit,  the  difference  of  $101,000  was  used  to 
make  the  purchase  price  of  the  $20,000,000  bonds  which  were 
to  be  issued.  I  don't  remember  what  occasioned  the  delay  from 
Otetober  8th  to  November  4th  when  the  actual  transaction  took 
place,  but  that  was  the  object  of  that  deposit  and  was  in  pur- 
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suance  of  the  contract  provision.  Similar  transactions  occurred 
in  either  April  or  May,  I  don't  recall  which  it  was,  in  1913  when 
the  $40,000,000  of  New  York  Municipal  bonds  were  sold  at 
ninety-seven.  The  trustee  required  that  we  deposit  some  money 
in  order  to  take  up  the  bonds  when  they  were  issued,  and  I  don't 
know  that  he  had  any  right  to  require  it  before  he  parted  with 
the  bonds,  but  he  did  have  the  right  when  he  authenticated  the 
issue  of  $40,000,000  bonds. 

Senator  Thompson. —  Recess  until  2:30. 


Afternoon  Session. 

Mr.  Schuster. —  Mr.  Abel,  there  was  a  deduction  from  the  par 
value  of  the  bonds  sold  on  October,  1915,  on  the  basis  of  1  per 
cent  for  the  term  of  the  notes  the  same  as  when  the  $40,000,000 
was  required. 

A.  Yes,  sir. 

Q.  That  would  be  for  a  period  from  October  8,  1915,  to  the 
end  of  the  notes  I  take  it  ?  A.  The  1  per  cent  has  nothing  what- 
ever to  do  with  the  life  of  the  note.  It  is  a  flat  deduction  of  1 
per  cent. 

Q.  One  per  cent  on  the  whole  term  ?  A.  On  the  par  value  of 
the  bonds,  not  the  whole  term. 

Q.  Can  you  state  from  any  figures  you  have  before  you  just 
what  the  amount  of  that  alleged  prepayment  or  discount  was  on 
the  $200,000,000  deducted  by  the  bankers  on  October  8,  191.5  ? 
A.  My  recollection  is  that  it  was  $501,000. 

Q.  I  wasn't  referring  to  that  1  per  cent  commission  in  my  ques- 
tion but  to  the  amount  of  the  prepaid  interest  in  the  prior  deter- 
mination on  the  $20,000,000.  There  was  a  like  prepayment  de- 
ducted on  the  $40,000,000  wasn't  there  ?    A.  Yes,  sir. 

Q.  And  have  you  figures  that  show  just  what  the  amount  of 
that  was  on  the  $20,000,000  ?    A.  That  is  $501,000. 

Q.  Has  that  amount  been  determined  and  allowed  the  New 
York  Municipal  by  the  Public  Service  Commission  ?    A.  Not  yet. 

Q.  Has  it  been  submitted  for  allowance?  A.  Yes,  and  the 
form  of  vouchers  has  been  exhibited,  but  the  question  has  not  been 
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passed  upon  as  yet,  because  the  determinations  have  not  been 
issued  for  the  period  covered  by  that  payment. 

Q.  But  so  far  as  the  company  is  concerned  it  has  exhibited 
proof?     A.  Yes,  sir. 

Q.  You  were  properly  entitled  to  it  in  the  prior  determination 
and  will  be  entitled  to  it  on  the  same  ground's  in  some  subsequent 
determination  ?    A.  We  expect  to  have  it  included. 

Q.  What  I- mean  is  that  there  is  no  different  basis  for  that  allow- 
ance than  in  the  prior  determination,  that  aggregates  $501,000, 
I  believe  you  say  ?  A.  You  asked  me  this  morning  as  to  why 
the  B.  R.  T.  contributed  that  money  to  make  up  the  97  per  cent 
of  the  face  of  the  bonds  and  why  a  similar  amount  was  not  shown 
by  the  1912  transaction.  I  explained  that  the  proceeds  of  the 
notes  in  1913,  when  the  bonds  were  sold,  required  the  Brooklyn 
Rapid  Transit  Company  to  deposit  an  additional  amount  to  make 
up  the  97  per  cent  of  the  bonds. 

Q.  That  was  advanced  by  the  ISTew  York  Municipal  for  the 
Brooklyn A.  The  Brooklyn  Rapid  Transit  Company. 

Q.  And  that  was  charged  by  the  Brooklyn  Rapid  Transit  Com- 
pany against  the  New  York  Municipal,  which  would  doubtless 
appear  on  your  books  as  an  asset,  an  adiv^ancement  to  your  affiliated 
companies?     A.  Yes,  sir. 

Q.  I  offer  in  evidence,  Mr.  Chairman,  the  statement  of  the 
proceeds  of  sale  and  deposits  of  such  proceeds  of  the  various  bank- 
ing companies  exhibited  by  Mr.  Abel  and  explained  in  his 
testimony. 

Mr.  Abel,  your  company  has  furnished  to  the  Committee  all 
data  prepared  from  your  records  hj  the  public  accountants. 
Have  you  copies  of  those  records  with  you  ?  A.  I  don't  have 
copies  of  all  the  data,  but  I  may  have  what  you  want. 

Q.  Have  you  the  balance  sheets  of  1914-1915?  A.  What 
company  ? 

Q.  Of  the  Brooklyn  Rapid  Transit  Company.  We  will  take 
that  one  first.    A.  Yes. 

Q.  I  take  it  that  this  is  a  copy  of  the  same  ?    A.  Yes,  sir. 

Q.  I  offer  in  evidence  the  general  balance  sheets  of  the  Brook- 
lyn Rapid  Transit  Company  for  the  fiscal  years  1914-1915,  in- 
clusive, showing  the  capital  account,  assets  and  liabilities  covering 
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those  fiscal  years.  These  statements  are  as  of  June  30th  in  each 
year,  are  they  not  ?    A.  Yes,  sir. 

Q.  And  this  first  statement  shows  'the  'Complete  asset  condition 
of  the  Brooklyn  Rapid  Transit  for  each  of  the  several  years  on 
the  fiscal  date  of  June  30th  of  each  year;  also  the  liability  con- 
dition of  the  ©ompany  ?     A.  Yes,  sir. 

Q.  The  Brooklyn  Rapid  Transit  is  a  business  corporation  and 
is  not  bound  to  keep  accounts  in  the  uniform  system  provided  by 
the  Public  Service  Commission  ?    A.  I  think  that  is  true. 

Q.  But  the  Brooklyn  Rapid  Transit  Company  as  such  is  a  ma- 
jority holder  and  in  some  instances  the  holder  of  the  capital  stock 
of  public  service  corporations  that  are  rendering  statements  and 
are  subject  to  the  Public  Service  Commission  in  the  first  district? 
A.  There  are  other  companies  that  we  have  nothing  to  do  with 
that  are  rendering  statements. 

Q.  Briefly,  then,  the  Brooklyn  Rapid  Transit  Company  is  the 
holding  company  of  the  operating  companies  of  the  Brooklyn  ter- 
ritory subject  to  the  Public  Service  Commission  in  the  first  dis- 
trict ?    A.  Well,  that  would  not  be  quite  so. 

Q.  What  is  its  relation?  A.  The  Brooklyn  Rapid  Transit 
Company  is  the  holder  of  the  constituent  companies  in  the  B.  R.  T. 
system. 

Q.  Were  the  charts  that  were  introduced  in  evidence  the  other 
day  prepared  by  your  officials  or  your  accounting  department  ? 
A.  Your  question  brings  in  again  the  lease  lines  in  which  the 
Brooklyn  Rapid  Transit  Company  might  not  have  any  ownership. 

Q.  Does  the  Brooklyn  Rapid  Transit  Company  us  the  holding 
company  operate  the  physical  properties  of  the  companies?  A. 
The  Brooklyn  Rapid  Transit  Cmpany  does  not  operate  any. 

Q.  It  is  largely  a  security  holding  co'mpany?    A.  That  is  true. 

Q.  And  when  in  your  statements  here  you  speak  of  "  affiliated 
company  "  you  mean  the  corporations  whose  stocks  are  held  by  the 
Brooklyn  Rapid  Transit  Company  or  controlled  by  that  system? 
A.  Yes, 

Q.  ISTow,  your  second  item,  "Accounts  with  Affiliated  Com- 
panies," will  you  explain  to  us  what  is  the  nature  of  those  ac- 
counts ?    A.  They  might  be  open  accounts  as  distinguished  from 
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interest,  and  dividends  receivable  as  distinguished  from  compan}' 
advances. 

Q.  What  I  am  trying  to  get  .at  is  that  I  v^rould  like  to  have 
some  understanding  of  the  meaning  of  tlie  distribution  items  such 
as  "Accounts  with  Affiliated  Companies."  A.  If  the  Brooklyn 
Kapid  Transit  Company,  as  it  did  in  1913,  advance  any  money 
in  behalf  of  the  New  York  Municipal  it  was  liable  under  a  con- 
tract, and  it  might  carry  that  aS'  a  charge  on  its  books  against  the 
ISTew  York  Municipal,  grouping  those  accounts  in  the  trial  bal- 
ance. If  that  was  condensed  it  would  come  under  that  charac- 
terization. 

Q.  Then,  "Accounts  with  Affiliated  Companies  "  might  be  an 
open  account  on  the  books  of  the  Brooklyn  Rapid  Transit  Com- 
pany? A.  It  might  be  represented  on  the  books  and  also  be  a 
contract  obligation. 

Q.  Have  you  any  detailed  analysis  of  the  "Accounts  with  Af- 
filiated 'Companies  "  for  any  of  these  years  ?  A.  I  have  for  1907, 
which  will  give  you  an  idea. 

Q.  You  have  nothing  of  a  later  date?  Our  figures  start  with 
1909.  A.  Well,  this  is  a  copy  of  a  trial  balance  that  has  been 
furnished  you. 

Q.  I  haven't  seen  that.  I  asked  for  it,  but  didn't  see  it.  Per- 
haps it  will  be  just  as  useful  as  anything  else.  A.  It  would  be 
just  as  easy  to  give  you  1909,  but  we  have  given  you  what  you 
asked  for. 

Q.  That  was  an  error  in  the  subpoena. 

Senator  Thompson. — What  is  that  ? 

Mr.  Schuster. — Asking  for  1907. 

I  don't  find  that  you  had  that  classification  in  1907.  However, 
you  do  have  a  classification  here  that  will  be  all  right.  It  runs 
throughout  the  entire  period.  You  will  find  a  little  farther  down 
in  the  statement,  "  Equity  in  Brooklyn  City  Road  Construction." 
That  item  of  $5,380,486.79  seems  to  have  been  carried  on  the 
books  of  the  company  as  early  as  1907,  and  is  still  carried  at  the 
same  amount  on  June  30,  1915. 

A.  If  you  would  call  for  the  balance  sheet  of  1896  you  would 
probably  find  the  same  item.    That  equity  in  road  construction  is 
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money  advanced  in  connection  with  the  Brooklyn  Railways  Com- 
pany in  the  electrification  of  tlie  road  in  1896,  probably. 

Q.  You  speak  of  it  as  an  equity  to  the  title  of  the  property? 
A.  It  is  an  equity  in  that  construction  account. 

Q.  Are  there  some  interests  other  than  the  Brooklyn  Rapid 
Transit  Company  in  it  ?  A.  Brooklyn  Heights  as  it  came  under 
the  lease  and  the  amount  is  recoverable  from  the  Brooklyn  city 
line. 

Q.  Does  the  Brooklyn  Rapid  Transit  hold  any  security  for  the 
reimbursement  of  the  funds  from  the  Brooklyn  Heights  or  the 
Brooklyn  City  Railroad  ?  A.  Well,  I  wouldn't  call  it  that  exactly. 
The  Brooklyn  Rapid  Transit  Company  is  entitled  to  all  the  profits 
of  the  Brooklyn  Heights  resulting  from  the  operation  of  the 
Brooklyn  city  lease  under  a  title  it  got  through  some  foreclosure 
proceedings  in  the  early  'QiO's. 

Q.  Well,  is  this  an  interest-bearing  obligation  that  you  hold  ? 
A.  Yes. 

Q.  And  that  interest  is  paid  periodically  by  the  Brooklyn 
Heights?     A.  Semi-annually. 

Q.  At  what  rate?     A.     Six  per  cent. 

Q.  By  the  Brooklyn  Heights  ?    A.  Yes,  sir. 

Q.  And  does  the  Brooklyn  Heights  Railroad  Company  receive 
interest  on  the  same  amount  from  the  same  Brooklyn  City  Rail- 
road? A.  'So,  sir.  It  pays  fixed  rentals  according  to  the  terms 
of  the  lease. 

Q.  That  lease  is  perpetual?     A.  Substantially  perpetual. 

Q.  The  Brooklyn  Heights  Railroad  Company  is  an  operating 
company  under  this  lease?    A.  Yes. 

Q.  And  its  relation  in  so  far  as  this  asset  is  concerned  of  the 
Brooklyn  Rapid  Transit  Company  is  simply  of  lender  to  the 
Brooklyn  Heights?     A.  Yes,  sir. 

Q.  Does  the  Brooklyn  Rapid  Transit  Company  hold  any  writ- 
ten evidence  of  its  debt  outside  of  the  book  accounts  ?  A.  I  think 
so,  yes,  sir. 

Q.  Is  there  any  contract  in  relation  to  that  ?  A.  I  think  there 
is  a  contract  covering  all  of  the  relations  of  the  Brooklyn  Rapid 
Transit  Company's  advancements  of  money. 

Q.  Well,  now,  is  there  any  provision  being  made  or  has  any 
been  made  for  the  fulfilment  of  that  obligation  by  the  Brooklyn 
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Ileigiits  Eailroad  ?  A.  That  takos  care  of  itself  automatically. 
In  case  of  the  termination  of  the  lease  of  the  Brooklyn  City  Rail- 
road, the  Brooklyn  City  Railroad  would  have  to  pay  the  Brooklyn 
Heights  Railroad,  the  advancement  made  in  its  behalf,  and  when 
that  was  done  the  Brooklyn  Heights  would  recognize  the  Brooklyn 
City  claim. 

Q.  That  amount  has  remained  the  same  throughout  all  the 
years  ?  A.  So  far  as  the  Brooklyn  Heights  Railroad  is  concerned 
it  did  not.  The  Brooklyn  Heights  has  advanced  probably  five 
million  more. 

Q.  Well,  has  the  Brooklyn  Rapid  Transit  Company  any 
priority  over  the  Brooklyn  Heights  to  protect  this  asset  invest- 
ment ?  A.  I  don't  know  that  it  has  any  priority,  but  in  the  event 
of  the  termination  of  the  city  lease,  they  Avould  come  under  the 
Brooklyn  Rapid  Transit  Company. 

Q).  Is  this  note  treated  as  a  bond  ?  A.  It  is  treated  as  bills 
receivable. 

Me.  Aetemas  Ward,   after  being  duly  sworn,  testifies  as 
follows : 

Senator  Thompson. —  Where  do  you  reside  ? 

A.  ISTew  York  City,  6  East  Seventy-eighth  street. 

Q.  And  you  are  a  partner  in  the  firm  known  as  Ward  &  Gow  ? 
A.  I  am  the  only  partner.     Ward  &  Gow  is  a  trade  name. 

Q.  How  do  you  get  the  name  "Gow?"  A.  Originally  there 
was  a  firm  by  that  name. 

Q.  Did  Mr.  Gow  die  or  something  ?    A.  No. 

Senator  Lawson. —  He  bought  him  out.  There  was  some  trouble 
with  a  bank  over  in  Brooklyn  and  his  partner  failed  to  adjust  it, 
so  he  left  the  company. 

By  Senator  Thompson : 

Q.  Mr.  Gow  went  into  bankruptcy  and  you  bought  him  out? 
A.  He  went  into  trouble. 

Q.  Now,  you  made  a  contract  with  the  Interborough  Rapid 
Transit  Company  on  the  1st  day  of  January,  1906  ?    A.  Yes. 

Senator  Lawson. —  Was  that  by  competitive  bidding,  Mr. 
Ward? 

A.  ISTot  public  bidding. 
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Senator  Thompson. —  Private  bidding  ? 

A.  Tes. 

Q.  What  do  you  mean  by  that  ?  A.  I  offered  a  bid  but  it  was 
not  taken  up  so  I  entered  into  the  contract. 

Q.  You  competed  with  yourself  ?    A.  Partly. 

Q.  You  raised  your  own  bid  ?     A.  Sometimes. 

Q.  When  you  got  it  up  high  enough,  they  made  a  contract  with 
you?    A.  Yes. 

Q.  And  that  was  this  contract  of  January  1,  19i06,  before  the 
Public  Service  Commission?     A.  Yes. 

Q.  ISTow,  as  I  understand  that  contract  it  covered  the  sale  and 
exclusive  privilege  to  sell,  keep  and  offer  for  sale  on  newsstands 
and  stations,  approaches  to  stations  and  platforms  owned  or 
leased  newspapers,  periodicals,  maagzines,  confectionery  and  all 
articles  really  sold  in  stationery  stores,  but  not  including  cigars, 
tobacco,  fruit  or  nuts.     A.  Yes. 

Q.  Also  the  right  to  receive  and  check  parcels  ?    A.  Yes. 

Q.  Also  the  right  to  place  automatic  vending  machinesi  for  the 
sale  of  chewing  gum  and  candy  ?    A.  Yes. 

Q.  And  those  are  all  exclusive  rights  to  maintain  advertise- 
ments and  notices  on  cars  and  platforms  wherever  you  could  ?  A. 
Yes. 

Q.  And  the  privilege  of  transporting  your  newspapers  free  to 
the  trains  ?    A.  Yes. 

Q.  For  that  you  paid  four  hundred  twenty-five  thousand  for 
.-the  first  year  and  four  hundred  fifty  thousand  for  each  subse- 
quent year,  and  the  term  was  eight  years  from  January  1,  1906. 

Senator  Lawson. — That  is  substantially  the  same  contract  that 
they  have  now. 

Q.  JSTow,  you  had  an  option  that  read  something  like  this: 
"  Ward  &  Gow  are  to  have  an  option  for  the  term  of  five  years 
by  the  payment  of  10  per  cent,  additional  rental  after  the  expira- 
tion of  the  said  renewal."  A.  That  was  five  years  after  the  whole 
term. 

Q.  Then  the  condition  is  that  you  pay  10  per  cent  after  the 
second  year  of  the  renewal  ?  That  would  be  after  the  year  1916  ? 
A.  Yes.     It  don't  begin  until  after  next  year. 
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Q.  The  complaint  has  been  made  here  this  morning  bj  Mr. 
Merican  that  you  are  getting  p|i-ivileges  at  the  expense  of  the  news- 
stands at  the  entrances  to  the  subway  stations.  In  other  words, 
l^hey  are  giving  you  more  space  than  they  can  get  on  the  street. 
That  the  city  authorities  in  control  of  the  streets  limit  the  size  of 
theiu  stands  and  the  subway  people  are  permitting  you  to  extend 
the  size  of  your  stands  at  the  expense  of  the  proper  operation  of 
the  road,  and  that  you  have  more  display  space,  so  that  you  get 
an  advantage?  A.  The  space  allowed  us  for  our  stands  is  ma- 
terially less  than  what  we  have  received  during  the  last  ten  years. 
Where  we  had  seven  feet,  we  have  now  only  five,  which  means 
that  we  have  given  up  two  feet  to  the  public. 

Q.  Eight  now  they  are  in  the  process  of  enlarging  some  of  your 
newsstands,  are  they  not  ?  A.  There  may  be  some  wooden  stands, 
but  I  am  not  aware  of  any.  I  believe  they  occupy  less  space  in 
every  instance.  This  is  certainly  true  of  the  steel  stands,  which 
are  more  noticeable. 

Q.  ITow,  then,  you  made  a  new  contract  in  December,  1913,  and 
this  is  a  copy  of  it  ?  I  will  show  you.  (Hands  copy  to  Mr. 
Ward.)     A.  Yes. 

Q.  That  runs  for  fifteen  years  from  the  first  of  January  follow- 
ing?   A.  Yes. 

Q.  How  does  it  differ  from  the  old  contract  ?  A.  It  differs  very 
materially,  as  the  rent  is  almost  doubled. 

Q.  You  think  that  is  material  ?    A.  I  think  it  is  material. 

Q.  Is  that  the  only  change  ?     A.  Practically. 

Q.  The  privileges  are  the  same  ?    A.  Yes. 

Q.  This  covers  the  present  railroads  together  with  the  exten- 
sions made  imder  the  new  contract,  does  it  not  ?  A.  It  covers  it, 
but  is  not  included  in  it.  It  simply  states  existing  railroads  and 
those  contracted)  for.     The  other  roads  are  separate. 

Q.  So  that  this  contract  covers  existing  railroads  for  fifteen 
years  from  the  first  of  January,  1914?  A.  In  so  far  as  the  cars 
are  concerned. 

Q.  Do  you  regard  this  contract  as  now  in  force  ?    A.  I  do.     It 
^^f^pj^fg^Ti^^^o^^^.^^hliG  Service  Commission. 
tflnQf  '^i^?f®'j3!9TJ>lPffi?^P/^-bitAv-¥i7  attorneys  attended  to  that. 

.11/17    ):-i:I    liii,,,,  . 
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Q.  Your  attorneys  ?  A.  Yes,  I  don't  know  what  tliey  are  doing. 
All  of  that  record  is  in  the  Public  Service  Commission,  They 
diecided  it. 

Q.  They  decided  it  ?    A.  Yes,  they  decided  it. 

Q.  And  they  did  not  approve  this  contract?  Did  you  know 
that  ?     A.  I  did  not. 

Q.  You  regard  the  contract  in  force  just  the  same  without  their 
approval  ?     A.  Yes. 

Q.  What  doesi  it  cover,  Mr.  Ward  ?  A.  The  privileges  therein 
stated. 

Q.  On  all  the  railroads  ?    A.  I  said  not  on  all  the  railroads. 

Q.  Describe  the  railroads.    A.  The  existing  railroads. 

Q.  But  describe  them. 

Senator  Lawson. —  Senator  Thompson  is  from  up  State  and  he 
wants  to  know  the  names  of  the  local  roads. 

Q.  The  presient  subway  and  the  existing  systems  ?  A.  As  it 
now  stands. 

Q.  Elevated  and  subways  ?     A.  Yes. 

Q.  Your  idea  is  that  the  contract  is  valid  and  will  continue  in 
force  for  those  fifteen  years  as  to  all  the  newsstands  on  the  exist- 
ing subway  and  the  existing  elevated  notwithstanding  the  pro- 
visions of  contract  ISTo.  3.  Are  you  familiar  with  the  provisions 
of  what  we  call  contract  No.  3  ?  It  is  a  contract  between  the  In- 
terborough  and  the  city  to  build  additional  subways  up  Seventh 
avenue,  up  Lexington  avenue.     A.  I  know  it  substantially. 

Q.  You  know  about  that  ?    A.  I  do. 

Q.  You  know  individual  bids  can  be  made  and  let  on  stands  ? 
A.  I  think  I  do. 

Q.  You  think  this  contract  is  in  force  for  fifteen  years  from 
the  first  of  January,  1914,  and  you  couldn't  let  individual  stands 
under  that  provision  in  the  contract  on  the  present  subway  ?  A.  I 
think  so. 

Q.  You  think  that  is  true  ?    A.  Yes. 

Q.  How  many  newsstands  are  there  on  the  present  subway? 
A.  We  have  120  stands. 

Q.  Your  stands  are  the  ones  that  you  get  to  after  you  pay  a 
nickel  to  get  on  the  train  ?  A.  Yes,  and  we  made  the  large  profit 
of  $1  a  stand  last  year. 


Kepoet  of  JoiiiTT  Legislative  Committee  449 

Q.  Of  course  you  can  brag  about  it  if  you  want  to.  A.  It  is 
hardly  enough  for  the  Commission  to  fight  over. 

Q.  Then  since  this  contract  was  mad©  in  Dece^mber,  1913,  you 
have  been  paying  the  new  rental  ?    A.  Yes. 

Q.  That  is  the  double  rental  ?    A.  Yes. 

Q.  You  say  you  didn't  know  this  contract  was  submitted  to  the 
Puhlic  Service  Commission  ?  A.  I  said  I  might  have  known  it  at 
the  time.    I  have  forgotten. 

Q.  Can  you  give  me  any  reason  why  they  submitted  it  to  the 
Public  Service  Commission?  A.  I  don't  know.  As  I  -said,  my 
attorneysi  always  attend  to-  that. 

Q.  Well,  do  they  do  as  you  tell  them,  or  do  you  do  as  they  tell 
you  ?    A.  They  generally  do  what  they  think  best. 

Q.  It  looks  as  though  you  were  present  at  one  of  these  meetings, 
February  16,  1914;  or  at  least  the  Public  Service  Commission 
assumes  that  yon  were  present.  A.  I  believe  there  was  one  meet- 
ing at  which  I  Avas  present. 

Q.  That  was  the  one  where  they  had  all  of  the  discussion?  A. 
Unless  it  was  discussion  in  regard  to  the  theory. 

Q.  There  was  one-'half  inch  of  discussion  on  that  day,  and  it 
gives  your  name  here  as  heing  present.  Do  you  remember  the 
meeting?     A.  It  was  a  long  time  ago. 

Q.  And  you  were  there  all  of  the  time  ?  A.  I  didn't  go  there 
to  speak  or  take  part,  merely  to  hear.     I  went  out  of  curiosity. 

Q.  Do  you  hire  lawyers/  out  of  curiosity  ?  If  you  do,  I  am 
going  to  come  down,  here  to  practice  law.  A.  They  went  for  some- 
thing else. 

Q.  You  must  have  arranged  to  have  them  go  ?  A.  Well,  I  sup- 
pose I  did  when  I  employed  them. 

Q.  Why  did  you  take  it  up  with  the  Public  Service  Commis- 
sion ?    A.  I  didn't.     The  road  andi  my  lawyers  did. 

Q.  You  think  this  just  as  valid  as  if  the  Commission  had 
approved  it?     A.  Just  the  same,  yes. 

Q.  The  hearing  was  asked  for  on  February  2d  by  Mr.  T.  P. 
Shonts.    Do  you  know  Mr.  Shonts  ?    A.  Yes. 

Q.  You  knew  him  ?    A.  How  did  you  know  I  knew  him  ? 

Q.  He  asked  for  the  hearing  on  February  2,  1914,  and  the 
hearing  was  the  5th.  Did  you  ever  have  any  conversation  with 
6—15 
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Presidte'iit  Sbonts  or  any  other  Interborough  officer  as  to  whetlier 
your  present  contract  is  legal,  in  view  of  tlie  Public  Service  Com- 
mission's disapproval  ?    A.  I  had  no  such  conversation. 

Q.  Do  they  accept  your  rents  ?     A.  They  do. 

Q.  Well,  then,  they  must  think  it  is  a  good  lease  if  they  accept 
the  rents  on  it  ?    A.  Yes. 

Q.  So  that  you  have  then  the  exclusive  right  to  vending  ma- 
chines, periodicals,  magazines,  confectionery,  advertising  in  cars, 
advertising  in  stations,  and  you  have  the  exclusive  right  to  the 
present  subway  and  the  present  elevated  lines  for  thirteen  years 
from  next  January  ?    A.  Twelve  years. 

Q.  Also  weighing  machines  ?    A.  Yes. 

Q.  Well,  now,  what  about  your  right  to  station  privileges,  to 
space  in  the  stations,  etc.  ?  A.  On  the  existing  lines.  That  was 
settled  at  the  beginning  of  the  contract  by  the  setting  aside  of 
sufficient  space. 

Q.  You  have  no  rights  on  the  new  railroads,  that  is  the  ex- 
tensions ?     A.  Not  unless  they  are  allowed'  to  the  Interborough. 

Senator  Lawson. — ■  You  consider  th©  contract  under  which  you 
are  now  operating  as  the  one  which  was  submitted  for  approval? 

Senator  Thompson. —  It  is  the  same  one. 

Q.  Have  you  the  right  under  this  contract  to  the  elevated  roads 
that  have  been  third-tracking  on  the  Manhattan  lines  ?  A.  I  un- 
derstand they  are  part  of  existing  lines. 

Q.  And  you  have  the  right  on  the  express  stations  as  well  as 
the  local  stations  unden  this  contract  ?    A.  Yes. 

Q.  Are  you  familiar  with  the  provisions  of  the  certificate  that 
was  given  to  the  Manhattan  railway  on  March  19,  1913.  It  is 
the  one  given  in  regard  to  Webster  avenue  line.  A.  That  is  in  re- 
gard to  the  new  lease. 

Q.  Then  you  are  f amilar  with  it  ?  A.  Yes,  with'  the  provision 
about  the  Webster  avenue,  but  I  am  not  so  familiar  with  the 
contract  in  regard  to  the)  new  lines. 

Q.  That  is  left  out  of  the  Manhattan?  A.  The  Manhattan, 
the  Webster  avenue,  existing  lines  and  future  lines  ? 

Q.  And  they  had  to  have  a  certificate  on  March  13i,  1913  ?  A. 
I  have  no  knowledge. 
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Q.  JSTow,  you  say  you  are  under  the  contract  all  alone?  A. 
Yes. 

Q.  And  hasn't  anyone  an  investment  in  it  except  you?  A. 
JSTobody. 

Q.  Who  puts  up  your  stands?  Your  place  of  business?  A. 
Hired  men,  I  don't  know  who. 

Q.  Do  you  pay  them  ?    A.  I  pay  for  the  erection. 

Senator  Lawson. —  The  railroad  company  doesn't  have  anything 
to  do  with  it? 

A.  No. 

Q.  Do  you  have  bluepcrints  and  specifications  as  to  where  they 
will  be?     A.  ISTo. 

Q.  Who  handles  that  for  the  railroad  ?     A.  The  engineers. 

Q.  Which  one  ?    A.  I  don't  know. 

Q.  You  don't  come  in  contact  with  him  ?     A.  I  don't. 

Q.  Does  this  contract,  Mr.  Ward,  give  you  the  exclusive  right 
to  say  how  you  shall  display  and  handle  the  newspapers,  periodi- 
cals and  magazines  on  these  stands  ?    A.  ISTo. 

Q.  It  doesn't?    A.  It  doesn't  say  how  I  shall  do  it,  no. 

Q.  And  it  gives  you  the  exclusive  right  to  say  whether  or  not 
a  newspaper  or  periodical  shall  he  handled  at  all  doesn't  it  ?  A. 
Certainly. 

Q.  You  could,  under  that  contract,  arbitrarily  refuse  to  handle 
certain  papers,  etc.  ?  A.  Just  as  though  I  rented  a  Sixth  avenue 
store. 

Q.  You  have  that  arbitrary  right?  A.  The  ordinary  business 
right. 

Q.  You  can  refuse  without  giving  any  reason  to  handle  periodi- 
cals, magazines  on  any  of  these  one  hundred  twenty  stands  ?  As 
any  business  man  could. 

Q.  Is  it  a  Public  Service  proposition  ?  A.  There  are  eighteen 
thousand  daily  papers  in  the  United  States  and  twenty-five  thou- 
sand periodicals. 

Q.  I  know  there  are  all  of  these  things,  but  you  don't  report  to 
the  Public  Service  Commission?  A.  I  rent  from  the  Inter- 
borough  railroad. 
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Q.  The  Interborough  receives  about  $900j000'  a  year  for  news- 
stand privileges  ?  'A.  Yes,  and  we  receive  $15  a  month  on  both 
the  subway  and  elevated. 

Q.  Well,  now,  have  you  ever  exercised  the  right  to  refuse  the 
sale  of  a  periodical  or  newspaper  ?    A.  I  have. 

Q.  Because  of  some  article  contained  therein  ?  A.  I  have  re- 
fused the  sale  of  several  newspapers  because  they  were  insulting 
to  the  average  religion  of  the  city.  z 

Q.  And  you  were  the  judge  as  to  whether  or  not  they  should 
be  sold  ?    A.  It  was  in  the  interest  of  my  own  business. 

Q.  If  they  were  insulting,  they  would  be  libelous  of  course.  A. 
N"ot  necessarily. 

Q.  Did  you  feel  that  you  had  a  good  piece  of  property  when 
you  got  this  contract?  A.  I  lost  money  on  the  proposition  the 
first  year,  but  there  are  other  years  coming  and  I  consider  it  a 
good  contract. 

Q.  And  you  feel  friendly  toward  them  for  giving  you  the  con- 
tract ?    A.  There  is  no  friendship  about  it. 

Q.  Well,  suppose  I  want  to  -ivrite  an  article  in  some  periodical 
and  be  a  little  critical  or  a  good  deal  critical  of  Mr.  Shonts,  would 
you  feel  like  refusing  to  sell  that  periodical  in  your  newsstand? 
A.  Hardly. 

Q.  You  would  have  the  right?     A.  I  would  have  the  right. 

Q.  You  control  so  many  publications  that  that  is  a  very  serious 
proposition  in  New  York  City,  isn't  it  ?  A.  'ISTo.  Very  few  trans- 
gress along  any  such  lines. 

Q.  But  if  they  did  that  is  what  I  am  getting  at,  the  chance  is 
that  they  would  lose  the  display  on  your  newsstand  ?  A-  I  don't 
know. 

Senator  Lawson. —  I  fig-ure  that  the  display  has  a  certain 
amount  of  advertising  value. 

A.  It  has. 

Q.  Must  be  a  serious  situation  if  it  cannot  be  displayed  on 
your  stand.  A.  If  they  are  decent  they  are  and  if  they  are  not 
decent,  we  don't  display  them. 

Q.  You  charge  each  publication  so  much  per  month  for  being 
displayed  on  your  newsstand?  Without  paying  that  sum  they 
can't  go  on  ?    A.  Yes. 
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■Senator  Thompson. —  Of  course  you  are  all  right  if  you  say 
decency  as  you  have  an  arbitrary  right  which  you  can  use.  You 
could  use  that,  Mr.  Ward,  politically  if  you  vant  to,  in  a  business 
way  if  you  want  to. 

A.  Politically,  yes  we  can  say  it  of  the  Republican  party  or  the 
Democratic  party,  but  you  cannot  say  it  about  individuals. 

Q.  You  can  if  you  want  to,  can't  you  ?    A.  It  is  possible. 

Q.  And  that  has  an  effect  on  the  way  the  editor  gets  up  his 
magazine  to  start  with  ?  A.  It  is  too  far  off  to  be  considered.  Let 
me  say  again  that  I  want  decency  because  it  helps  my  sales.  If 
a  man  puts  in  something  about  a  Hebrew,  Catholic  or  Protestant, 
I  will  not  put  it  in. 

Q.  All  right.  A.  There  are  just  such  things  offered.  I  won't 
sell  publications  that  are  insulting  to  Catholics.  I  won't  put  them 
on  my  stands. 

Q.  When  you  get  through  here,  go  over  and  talk  to  the  mayor. 
A.  I  might  have  some  influence  with  him. 

Q.  Now,  you  sell  the  newspapers  at  an  increase  in  price,  and 
that  is  where  you  make  your  money  ?  A.  We  don't  make  any 
money  there. 

Q.  I  understand  you  charge  them  —  you  are  a  financier?  A. 
A  little  one. 

Q.  You  do  just  like  the  banks  you  charge  them  getting  ready  ? 
A.  That  is  right. 

Q.  And  how  much  do  you  charge  them?  A.  As  I  said,  $15  a 
month. 

Q.  Thirty  dollars  for  the  subway  and  elevated  together.  I 
think  it  rests  in  the  record,  and  we  will  refer  to  it  in  this  case. 
Record  Case  No.  &&M,  Movement  No.  2,  R.  T. 

Senator  Lawson. —  Now,  Mr.  Ward,  you  say  you  recognize  this 
contract,  and  the  Interborough  recognizes  it,  but  the  Public  Ser- 
vice Commission  fails  to  approve  it? 

A.  Yes. 

Q.  That  is  the  way  the  matter  stands  now  ?    A.  Yes. 

Q.  And  you  don't  contemplate  any  further  step  in  regard  to 
your  rights  in  the  matter  ?  You  consider  that  the  contract  is  good 
and  valid,  and  you  will  operate  under  it  no  matter  what  attitude 
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the  Public  Service  Commission  takes  ?    A.  I  don't  think  they  will 
make  any  changes. 

Q.  Have  you  any  opinion  as  to  why  a  provision  of  that  kind 
should  be  placed  in  the  contract  and  not  be  recognized  by  parties 
to  the  contract  ?  A.  The  provision  is  placed  in  the  contract  and 
the  Public  Service  Commission  shall  have  supervision  over  this. 

Mr.  Crummey. — Under  which  Mr.  Ward  received  his  original 
lease.  The  provisions  are  found  under  contract  ISTo.  3  and  Mr. 
Ward  got  his  lease  under  contract  ISTo.  1.  The  Public  Service 
Commission  has  no  jurisdiction  between  Mr.  Ward  and  the  Inter- 
borough's  operation  under  contract  No.  3. 

Senator  Lawson. — The  rental  goes  to  the  Interborough  ? 

A.  Yes. 

(Mr.  Ward  is  dismissed.) 

Senator  Thompson. —  Mr.  Ward  says  that  the  railroad  and  he 
understand  that  the  contract  is  perfectly  valid  in  all  of  its  terms, 
notwithstanding  the  refusal  of  the  Public  Service  Commission  to 
approve  it,  and  that  he  is  paying  the  rents,  and  that  you  are  receiv- 
ing the  rents  under  the  contract,  and  that  it  is  good  for  fifteen 
years  from  January  1,  1914,  and  covers  all  of  the  present  subway 
and  present  elevated  and  third-tracking  stations. 

Mr.  Quackonibush. — ■  I  prefer  not  to  specify  an  agreement  or 
disagreement.  Let  me  say  in  explanation  of  my  hesitancy  about 
it  that  we  have  a  potential  litigation  with  Mr.  Ward  over  thisi 
question.  In  involves  very  large  sums  of  money.  We  contend 
on  our  part  that  we  had  no  right  to  renew  this  contract  upon  its 
expiration. 

Senator  Thompson. — The  Committee  is  only  interested  to  know 
if  the  Interborough,  under  its  dual  subway  contract  with  the  city, 
would  share  its  proceeds  from  the  newsstands  with  the  city,  or 
whether  the  Interborough  was  to  get  everything  ? 

Mr.  Quackenbush. — The  matter  has  not  yet  been  finally  decided. 
We  have  entered  into  a  stipulation  which  will  be  held  in  abeyance, 
and  I  feel,  in  justice  to  my  clients,  that  I  should  not  in  an  off- 
hand way  make  any  statements  about  this  matter. 
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Senator  Thompson. —  Here  is  supposed  to  he>  a  legal  contract 
made  in  reference  to  these  present  suhways  which  Mr.  Prender- 
gast,  your  city  comptroller,  has  told  us  were  to  Ibe  pooled  with  the 
city. 

Mr.  Quackenhush. — ^There  is  no  pooling  yet. 

Senator  Thompson. — There  will  he  some  pooling  if  you  get  the 
new  one.  If  the  city  has  any  right  to  the  rentals  they  will  have  to 
approve  the  lease  ? 

A.  I  prefer  not  to  give  any  views  about  it. 

Q.  I  don't  want  you  to  give  them  now.  A.  It  involves  over  a 
million  dollars.  We  have  a  three-cornered  litigation,  which  in- 
volves very  large  sums.  Mr.  Ward  and  the  city  and  the  Inter- 
borough  are  all  interested.  There  will  be  no  disposition  on  the 
part  of  the  Interborough  to  withhold  anything  from  the  city  when 
the  pooling  shall  commence. 

Mr.  Schuster. —  Oan  you  tell  the  'Committee  when  the  B'rooklyn 
City  Eailroad  Company  was  organized  ? 

By  Mr.  Abel: 

A.  No. 

Q.  When  was  the  Brooklyn  Heights  Eailroad  Company? 

Mr.  Yeoman. —  Sometime  about  1893.  The.  Brooklyn  City 
Eailroad  Company  was  organized  long  before  that. 

Senator  Lawson. —  Prior  to  1890. 

A.  The  Brooklyn  Heights  Eailroad  Company  leased  it  in  Y^h- 
ruary,  1893. 

Q.  ISTow,  was  the  Brooklyn  Heights  Eailroad  Company  orga- 
nized by  the  Brooklyn  Eapid  Transit  Company  ?    A.  No. 

Q.  The  Brooklyn  Eapid  Transit  Company  acquired  the  owner- 
ship sometime  after  it  had  been  organized?  A.  Yes.  It  had 
nothing  to  do  with  the  organization  of  the  B'rooklyn  Heights  Eail- 
road Company.  The  Brooklyn  Heights  Eailroad  was  organized 
for  the  express  purpose  of  relieving  the  Brooklyn  transit  facilities. 
I  think  in  the  first  instance  the  Long  Island  Traction  Company 
had  the  lease  of  the  Brooklyn  City  Eailroad  Company,  and  that 
company  failed.     The  Brooklyn  Heights  is  an  outgrowth  of  that. 
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Q.  ]^ow,  .in  addition  to  this  equity  of  $5,380,485,  which  I 
understand  to  he  substantially  an  item  in  bills  receivable  held  by 
the  Brooklyn  Rapid  Transit  Company  against  the  Brooklyn 
Heights  Eailroad  Company.  The  Brooklyn  Rapid  Transit  Com- 
pany includes  in  its  capital  assets.  "  Certificates  of  Indebtedness  " 
issued  by  the  Brooklyn  Heights  Railroad  Company  as  in  March, 
1916,  $4,572,530.  So  that  the  Brooklyn  Heights  is  owing  the 
Brooklyn  Rapid  Transit  Company  in  those  two  items  approxi- 
mately $10,000,000?     A.  Yes. 

Q.  And  the  Brooklyn  Heights  Railroad  Company  is  paying 
interest  to  the  Brooklyn  Rapid  Transit  C'ompauy  ?    A.  Yes. 

Q.  Did  all  of  that  $10',000,000  go  in  the  improvement  of  the 
Brooklyn  City  Railroad  Company?  A.  That  and  the  Brooklyn 
Heights  Company's  own  railroad. 

Q.  Can  you  state  approximately  the  part  that  was  expended  on 
the  property  by  the  Brooklyn  Heights  Railroad  Company  ?  A. 
Not  without  reference  to  the  Brooklyn  Heights  Railroad  balance 
sheet. 

Q.  We  will  have  it  with  us  to-morrow.  Can  you  give  us  the 
part  of  the  $10,000,000  that  was  expended?  A.  I  prefer  to  give 
you  the  exact  figures  from  the  company's  balance  sheet. 

Q.  You  have  charge  of  the  Brooklyn  City  Railroad  Company, 
do  you  not  ?     A.  Yes. 

Q.  Does  the  Brooklyn  Rapid  Transit  hold  any  of  the  stock  of 
your  company  ?     A.  IsTo,  sir. 

Q.  ^^Tiat  happened  to  the  Brooklyn  Rapid  Transit  Company 
that  it  is  not  charged  or  held  as  a  liability  of  the  Brooklyn  City 
Railroad  Company  ?  A.  It  would  not  be  treated  as  a  liability  by 
the  Brooklyn  City  Railroad  Company  on  account  of  the  abrogation 
of  the  lease. 

Q.  But  the  result  of  these  corporate  rela'tions  of  these  three 
companies  are  large  amounts  of  money,  aggregating  $ll,OiO'0,0'00', 
which  has  been  expended  in  increasing  the  value  of  the  Brooklyn 
City  Railroad  Company  without  any  cost  to  it,  is  that  true  ? 
A.  Without  any  immediate  cost.  In  the  event  the  lease  is  ter- 
minated the  Brooklyn  City  Railroad  Company  would  have  to  take 
it  over. 

Q.  You  pay  that  debt  ?    A.  That  is  in  the  lease  of  the  Brooklyn 
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Heights  Eailroad  Company,  February  13,  1893.  It  covers  that 
situation. 

Q.  Then,  the  lease  is  in  a  way  collateral  on  the  advances  or  open 
accounts  with  these  affiliated  companies  ?  A.  It  doesn't  make  any 
advances.  It  is  a  perpetual  lease,  and  at  the  end  of  that  time 
whatever  improvements  have  been  made  on  its  property  h  ave  to  be 
reimbursed  to  the  Brooklyn  Heights  Railroad  Company. 

Q.  Well,  what  would  be  the  result  in  the  event  of  bankruptcy  ? 
A.  The  Brooklyn  City  Biailroad)  has  a  $4,000,000  guaranty  fund. 

Q.  Four  miUion  dollars  is  the  guaranteed  payment  of  the  rental 
in  performance  of  the  lease  ?    A.  Yes,  of  the  different  companies. 

Q.  I  think  I  will  ask  you  to  furnish  us  with  a  copy  of  that  lease. 
I  take  it  that  this  lease  stands  in  the  way  of  a  merger  or  an 
amalgamation. 

Senator  Lawson. —  Is  the  Brooklyn  City  Eailroad  Company 
still  an  existing  corporate  body?  Does  it  have  its  regular 
meetings  ? 

A.  I  don't  know  about  the  regular  meetings. 

Q.  Well,  it  has  corporate  meetings  annually.  It  receives  pay- 
ment of  its  rents,  so  that  it  makes  disbursements,  so  that-  the  only 
way  of  merging  would  be  outright  sale  by  permission  of  the  cor- 
poration now  existing  as  the  Brooklyn  City  Railroad  Company. 
This  lease  would  not  interfere  with  that  ?    A.  Merger  with  whom. 

Q.  Well  the  owning  corporations  or  the  lessees  could  purchase 
with  the  permission  of  the  Public  Service  Commission  if  it 
wanted  to. 

Mr.  Schuster. —  It  would  have  to  pay  a  prohibitive  price  would 
it  not?  Selling  out  at  one  hundred  seventy  or  something  like 
that. 

Senator  Lawson. —  The  Brooldyn  City  Eailroad  Company 
couldn't  lease  from  the  Brooklyn  Heights  Railroad  Company. 

Mr.  Schuster. —  A  corporation  with  a  total  capital  outstanding 
of  $200,000  represents  the  investment  of  the  stockholders  in  that 
company.  On.  that  as  a  pivot  is  revolving  the  burden  of 
$10,000,000  which  is  an  obligation  held  by  the  Brooklyn  Rapid 
Transit  Company,  and  at  the  same  time  providing  income  on 
$12,000,000   of  capital  stock,  $6,000,000  of  5  per  cent  bonds. 
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$2i0i0,0O0  of  41/2  per  cent  bonds,  and  $6,925,0'00'  bonds,  all  of  that 
stands  on  the  point  that  represents  an  investment  of  $200,000. 

Mr.  Yeoman. —  It  owns  it,  but  it  owes  $4,572,530  in  the  form 
of  indebtedness. 

A.  But  the  Rapid  Transit  Company  of  Brooklyn  stands  behind 
the  Brooklyn  Heights  Railroad  Company  and  puts  up  the  guaranty 
fund  of  $4,000,000. 

Senator  Thompson. —  What  is  a  pyramid  ? 

Mr.  (Schuster. —  It  rests  on  its  largest  base,  not  on  its  point. 
Here  you  have  the  pyramid  on  its  point,  that  is  inverted. 

A.  I  don't  agree  with  any  of  your  characterizations.  You  can 
call  them  anything  you  like. 

Senator  Thompson. —  I  just  wanted  to  be  sure  you  knew  what 
a  pyramid  was. 

Mr.  Schuster. —  The  fact  remains,  Mr.  Abel,  that  a  capital  in- 
vestment for  the  stockholders  of  the  Brooklyn  Heights  Railroad 
Company  earnings  must  be  obtained  by  the  operation  of  that 
company  in  order  to  take  care  of  the  interest  charges  on  about 
$10,iOOO,000  of  bills  receivable  and  certiiicates  of  indebtedness 
issued  to  that  company  and  held  by  the  Brooklyn  Rapid  Transit 
Company,  and  about  $2i5,000i,000  of  capital  issued  by  the  Brook- 
lyn City  Railroad  Company. 

A.  I  don't  think  your  question  can  be  answered  "  yes "  or 
"no."  It  implies  that  the  Brooklyn  Heights  Railroad  Company 
has  an  increase  of  $200,000,  when  as  a  matter  of  fact  it  has 
$200,000  in  one  form  of  obligation,  and  that  is  capital  stock. 

Q.  Well,  that  is  what  the  owners  of  that  railroad  put  into  it? 
A.  For  that  particular  element,  but  not  for  the  other  element. 
That  is  a  parallel  with  that  indebtedness.  Your  question  implies 
the  criticism  of  our  method  of  finance. 

Q.  I  am  not  intending  to  criticise  your  financing.  The  fact 
remains,  and  I  think  you  can  let  us  assume,  that  the  Brooklyn 
Heights  Railroad  Company  is  asking  the  Public  Service  Commis- 
sion for  authorization  to  issue  capital.  Can  you  conceive  that  the 
Commission  would  be  willing  to  award  on  a  $2i00',000  issue  of 
capital  stock,  a  bond  issue  of  $35,0'00,00O  ?     A.  Well  it  might 
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It  is  not  long  since  we  went  to  the  Public  Service  Commission 
and  asked  them  to  authorize  a  1  per  cent  issue  on  the  notes  we 
referred  to  the  other  dar,  and  they  objected  to  the  stock  issue, 
but  were  willing  to  have  a  second  mortgage  issue. 

Q.  Your  bond  obligation  represents  your  mortgage  on  your 
property  ?  A.  That  might  be  the  theory  if  the  bondholder  wanted 
a  big  capitalization. 

Senator  Thompson. — Couldn't  these  companies  all  be  put  into 
one  company? 

Mr.  Schuster. —  I  can  see  how  the  Brooklyn  City  Railroad 
Company  might  be  prohibited.  Here  is  the  lease  made  in  1893, 
a  nine  hundred  ninety-nine-year  lease.  There  is  practically  a 
guaranteed  income  to  the  holder  of  those  securities.  They  have 
no  expense  except  the  mere  expense  of  keeping  track  of  their  in- 
come, stockholdings,  etc. 

A.  We  have  to  pay  them  for  that. 

ilr.  Schuster. — ^ISTow,  that  investment  on  the  capital  stock 
places  this  at  a  market  premium  and  the  Brooklyn  Rapid  Transit 
Company  might  go  to  this  company  as  a  purchaser,  but  the  lease 
fetands  in  the  way.  We  find  the  same  situation  in  the  Inter- 
borough. 

A.  We  couldn't  buy  it  if  we  wanted  to. 

Q.  It  is  practically  prohibitive  as  long  as  the  lease  stands  in 
the  way  of  a  merger.  Going  back  to  the  original  proposition 
with  regard  to  the  "  Equity  in  Brooklyn  City  Railroad  Construc- 
tion," which  has  remained  the  same  through  all  of  the  years,  is 
there  any  expectation  that  it  will  ever  be  liquidated  back  to  the 
life  of  its  lease  ?    A.  It  may  run  on  until  the  lease  is  terminated. 

Q.  Is  that  same  condition  existing  with  reference  to  the  certifi- 
cates of  indebtedness  that  the  Rapid  Transit  holds  ?    A.  Tes. 

Q.  Are  those  certificates  likely  to  remain  throughout  the  term 
of  this  lease'  also  ?    A.  Well,  they  may. 

Q.  And  these  certificates  are  put  up  in  small  amounts  and  the 
B.  R.  T.  buys  them,  and  they  are  used  for  borro^Ting  large  sums 
of  money  for  these  companies.  That  mortgage  was  drawn  in 
1902.  It  was  that  mortgage  that  enabled  the  system  to  rehabili- 
tate itself. 
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Q.  There  are  amounts  in  the  hands  of  the  public?  A.  Yes, 
there  are  small  amounts  outstanding. 

Q.  Don't  you  accomplish  substantially  a  capitalization  here 
without  the  consent  of  the  Public  Service  Commission  so  far  as 
these  railroads  are  concerned.  A.  We  accomplish  a  temporary 
obligation  which  can't  be  permanent  without  their  consent.  Six 
per  cent  is  an  excessive  rate  of  interest.    That  is  the  only  question. 

Q.  But  who  has  any  supervision  over  it  to  question  as  to 
whether  or  not  they  are  excessive  ?  A.  Every  quarter,  every 
month,  we  give  them  detailed  reports  of  the  information  you  have 
and  more. 

Q.  To  what  extent  do  they  superintend  these  charges  of  fixed 
capital  ?  A.  They  have  the  right  to  send  over  examiners  and 
check  the  vouchers. 

Q.  What  do  they  do?  A.  They  send  them  in  some  cases  to 
check  the  books. 

Q.  Give  us  some  illustrations,  some  cases  where  the  examiners 
cheek  your  books  ?  A.  They  are  at  the  office  so  much  of  the  time 
that  I  do  not  keep  track  of  what  they  are  doing. 

Q.  Have  they  ever  objected  to  any  of  your  items  ?  A.  To 
fixed  capital. 

Q.  Do  you  recall  any  specific  companies  ?  A.  I  can't  remem- 
ber now.  I  think  it  applies  to  the  Brooklyn  Heights  Railroad 
Company,  as  well  as  to  any  of  the  others  where  the  city  has  come 
along  and  put  in  a  water  main  perhaps  and  interfered  with  our 
tracks,  and  we  have  to  spend  money  in  connection  with  it.  Those 
expenses  we  may  charge  to  capital  account  on  the  theory  that  it 
was  an  improvement. 

Q.  What  do  you  charge  the  interest  to  ?  A.  That  is  deducted 
from  the  income. 

Q.  Is  there  any  provision  for  amortization  ?    A.  jSTo. 

Q.  Doesn't  the  commission  require  you  to  depreciate  or  any- 
thing of  that  sort  ?  A.  Yes,  it  recommends  that  the  depreciation 
be  set  aside. 

Q.  How  do  you  take  care  of  the  depreciation?  A.  By  charg- 
ing to  operating  expenses  each  month. 

Q.  What  is  the  percentage  ? 

Mr.  Quackenbush. —  The  Public  Service  Commission  on  the 
reorganization  made  an  order  that  20  per  cent  o  fthe  gross  revenue 
be  set  aside  to  cover  depreciation. 
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Mr.  Schuster. —  I  would  like  to  suspend  now  if  you  have  no 
objection. 

Senator  Thompson. —  I  have  received  letters  from  employees, 
most  of  them  unsigned,  with  relation  to  the  Eelief  Association. 
I  have  received  forty  or  fifty  of  them  perhaps.  Some  of  them 
say  they  would  siga^  their  names  but  they  would  be  betrayed.  I 
have  received  a  lot  of  them  over  in  Brooklyn.  Some  from  the 
employees  of  the  Signal  Company  over  there.  They  say  they 
are  putting  in  ten  and  twelve  hours  a  day  when  they  should  work 
only  eight. 

It  is  a  delicate  situation  so  far  as  I  am  concerned  and  I  do  not 
want  to  hurt  the  company  or  the  real  interest  of  the  people.  Some 
of  the  unsigned  letters  found  fault  with  the  company  stores.  I 
didn't  care  to  go  into  that.  I  simply  allude  to  it  now.  My  infor- 
mation is  that  they  sell  things  below  other  stores. 

Mr.  Quackenbush. —  Some  years  ago,  in  the  desire  to  have 
everything  done  for  the  welfare  of  our  men  that  could  be  done, 
the  company  established  these  company  stores  which  are  run  at  a 
loss  to  the  company  as  you  can  establish  to  your  satisfaction  at 
any  time.  They  are  not  open  to  the  public,  and  in  order  that 
we  might  further  make  it  convenient  for  the  employees  we  ar- 
ranged to  issue  passes  to  dependent  women.  We  considered  that 
this  was  our  duty  when  money  was  not  so  plenty.  ISTow,  we  have 
been  considering  the  abandoning  of  these  stores,  the  loss  is  so 
great. 

Senator  Thompson. —  Some  of  them  may  have  come  from  com- 
petitive stores. 

Mr.  Quackenbush. —  It  was  experimental,  and  we  are  thinking 
of  abandoning  them. 

Mr.  Schuster. — ■  I  wish  to  offer  in  evidence  as  a  part  of  the 
minutes  of  the  committee  the  testimony  of  Dr.  Adna  F.  Weber 
and  Mr.  Daniel  L.  Turner  taken  before  the  subcommittee  on  May 
12,  1916,  relating  to  the  prior  determination  of  the  expenditures 
of  the  city  and  the  New  York  Municipal  Corporations  under 
contract  ~So.  4. 

Senator  Thompson. —  We  will  suspend  until  to-morrow  morn- 
ing at  11  o'clock. 
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JUNE  22,  1916. 

The  Committee  came  to  order  at  11 :30  a.  m.,  Senator  Thomp- 
son presiding. 

Senator  Thompson. —  The  Comptroller  and  possibly  Mr.  Davi- 
son not  having  been  heard  from  yet,  I  can't  say  that  Mr.  Davison 
will  be  here ;  but  the  concern  says  that  he  will.  By  their  common 
consent  we  will  take  up  the  matter  with  them  after  July  1st,  but 
nothing  else.     I  don't  want  a  mistaken  conception  about  it. 

Mr.  Moss. —  I  have  two  letters  that  I  want  to  read  into  the  rec- 
ord, and  I  may  want  to  ask  some  questions  of  Mr.  Belmont  about 
them,  so  I  would  like  for  him  to  hear  the  reading. 

(The  witness,  August  Belmont  is  present,  and  in  the  witness 
chair. ) 

Mr.  Moss. —  This  is  a  letter  from  Mr.  Shouts,  President  of  the 
InteirboTOugh  Eapid  Transit  Company,  to  the  Mayor,  dated  June 
12th,  1911 : 

"  My  Dear  Mr.  Mayor :  We  have  seen  it  stated  in  the  news- 
papers that  the  report  of  the  committee  is  going  to  be  a  com- 
promise, offering  to  us  substantially  the  lines  set  forth  in  our 
proposition  of  December  5th,  last,  plus  certain  lines  in  Queens 
to  be  operated  through  the  Belmont  tunnel,  and  offering  also 
to  construct  at  the  cost  of  the  City  a  tunnel  from  Brooklyn 
to  the  Battery  and  a  subway  from  the  Battery  up  Broadway 
to  Central  Park,  to  be  operated  by  the  B.  R.  T. 

"  It  is  unfortunate,  if  it  be  true,  that  this  will  be  the  re- 
port because  it  is  a  departure  from  the  traditional  policy  of 
the  City  to  round  out  and  complete  its  own  comprehensive 
subway  system  reaching  every  part  of  the  City  for  a  single 
five  cent  fare. 

"  It  is  unfortunate  because,  instead  of  bringing  about  the 
the  unification  of  the  City,  it  will  result  in  its  division  into 
two  separate  and  independent  rapid  transit  districts,  requir- 
ing an  additional  fare  to  pass  from  one  district  into  the  other. 

"  It  is  unfortunate,  because  it  places  Broadway  from  the 
Battery  to  Central  Park  entirely  at  the  disposition  of  one 
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borough,  instead  of  reserving  it  as  a  distributing  point  for  the 
residents  of  all  the  boroughs. 

"  It  is  unfortunate  because  it  tends  to  bring  about  an  in- 
crease in  real  estate  values  in  one  borough  only,  instead  of 
oausing  a  uniform  development  of  real  estate  operations  in  all 
of  the  boroughs.     *     *     *" 

Mr.  Moss. —  That  relates,  of  course,  to  giving  the  B.  K.  T.  the 
privilege  of  running  up  Broadway  to  59th  Street. 

(Mr.  Moss  continues  reading  of  letter)  : 

"  *  *  *  It  is  unfortunate  in  that  it  loses  sight  of  the 
importance  of  the  principle  that  a  universal  five  cent  fare 
in  a  large  city  is  possible  only  because  the  company  is  en- 
abled to  make  up  its  losses  on  long  hauls  by  the  great  volume 
of  short  haul  business.  All  of  our  traffic  statistics  show  that 
after  the  City's  existing  subway  is  extended  from  Times 
Square  down  Seventh  Avenue  to  the  Battery,  there  will  not 
be  left  for  many  years  to  come  sufficient  business  to  warrant 
the  construction  of  an  entirely  independent  subway  from 
the  Battery  to  Central  Bark.  In  other  words,  there  will  not 
be  enough  short  haul  business  below  Central  Bark  in  the  near 
future  for  the  present  City  subway  in  Fourth  Avenue,  a  new 
subway  in  Broadway,  a  new  subway  in  Seventh  Avenue  ex- 
tended to  the  Battery  and  the  subway  now  in  operation  un- 
der Sixth  Avenue.  All  of  our  traffic  statistics  were  submitted 
to  the  committee  which  is  about  to  make  this  report  and  so 
far  as  we  are  informed,  their  correctness  has  not  been  assailed. 

"  It  is  unfortunate,  therefore,  that  the  City  is  urged  to 
expend  its  own  money  in  the  construction  of  an  unnecessary 
subway  in  the  short  haul  district,  the  effect  of  which  can  only 
be  to  make  it  impossible  for  the  City's  own  subway  to  be  put 
upon  a  basis  which  would  permit  the  money  invested  in  it 
to  be  released  for  use  over  again  in  outlying  extensions.  As 
to  subways  the  City  is  in  the  railroad  business,  and  it  ought 
not  to  build  unnecessary  railroads  in  the  heart  of  the  City 
at  the  expense  of  the  development  of  the  residential  districts. 
This  is  especially  true  when  the  City's  means  are  so  limited 
that  it  cannot  expand  its  subway  system  until  its  own  opera- 
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tions  make  free  th©  credit  necessary  for  such  expansion.  The 
reports  of  our  experts  show  that  any  extension  of  the  B.  E. 
T.  above  Fourteenth  Street  and  the  assumption  of  the  addi- 
tional carrying  charges  in  tie  simplest  extensions  on  the 
east  side  and  the  west  side  by  the  Interborough  would  result 
in  earnings  $1,700,000  less  than  its  fixed  charges.  All  of 
these  reports  were  submitted  to  the  committee  in  our  con- 
ferences, and  are  always  subject  to  inspection  by  any  City 
officials  having  a  duty  in  the  premises. 

"  In  May,  1902,  the  Rapid  Transit  Board  declared  that 
the  present  subway  '  formed  only  a  part  of  a  more  compre- 
hensive system  which  the  board  intended  to  lay  out  as  soon  as 
the  financial  condition  of  the  City  should  permit.'  On  April 
28,  1904,  the  Eapid  Transit  Committee  reported  that  '  if 
carried  out  there  would  be  constructed  with  the  least  possible 
expenditure  of  time  and  money  two  complete  through  lines 
of  travel,  one  an  east  side  and  one  a  west  side  line,  which 
would  follow  logical  lines  of  development  and  avoid  any  un- 
necessary duplication  of  facilities  and  consequent  waste  of 
public  money,  also  for  one  rate  of  fare.'  The  present  report 
does  not  avoid  '  unnecessary  duplication  of  facilities  and  con- 
sequent waste  of  public  money/  nor  does  it  provide  '  one  rate 
of  fare.' 

"  It  is  unfortunate  that  after  laws  have  been  passed  and 
have  been  put  to  the  test  of  practical  working,  and  have 
proved  satisfactory  for  the  regulation  of  public  utilities,  that 
the  City  of  'Sew  York  should  be  urged  to  disregard  these 
wise  laws  and  find  it  necessary  to  go  back  to  the  methods  long 
ago  found  economically  unsound  and  wasteful,  in  order  to 
secure  efficient  transportation  for  the  people  of  this  City. 

"  It  seems  also  unfortunate  and  perhaps  presents  a  nice 
ethical  question  for  the  City  to  attempt  to  destroy  the  business 
of  its  own  tenant  which  has  discharged  faithfully  every  ob- 
ligation to  tie  City,  and  whose  successful  operation  of  the 
City's  property  has  made  it  possible  for  the  City  to  have  the 
money  to  use  to  increase  its  transit  facilities. 

"  I  am  sending  you  this  communication  in  order  that  you 
may  have  before  you  for  consideration  the  outlines  of  some 
of  the  reasons  of  the  Interborough  Company  for  the  position 
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wMcli  it  has  been  obliged  to  take  with  the  committee.  As  you 
are  aware,  our  company  has  advocated  one  City  owned  sys- 
tem and  one  five  cent  fare  for  all  boroughs,  and  has  offered 
to  assume  risks,  even  beyond  the  bounds  of  good  business 
prudence,  in  order  to  meet  what  we  supposed  were  the  wishes 
of  those  who  have  a  proper  regard  for  the  City's  present  in- 
vestment, and  for  fair  play  to  those  who  pay  the  fares  and 
meet  the  burden  of  the  taxes. 

"  Tours  very  truly, 

"  T.  P.  SHONTS, 

"  President." 

Mr.  Moss. —  Wow,  this  letter  is  just  a  week  ahead  of  the  damn- 
able rascality  letter. 

Senator  Thompson. — (To  Mr.  Belmont.)  I  was  just  going  to 
say,  a  little  matter  that  I  overlooked  —  the  only  expert  horseman 
we  have  on  the  Committee  is  Senator  Towner.  And  in  honor  of 
that  fact,  and  in  honor  of  the  fact  that  you  are  also  a  horseman, 
I  thought  I  would  allow  him  to  preside  today,  in  recognition  of 
that  fact. 

Senator  Towner. —  That  remark  was  lost  on  me. 

Senator  Towner  takes  the  chair. 

Mr.  Moss. —  This  period  of  1911  is  so  complicated  in  dates  and 
events  and  counter-movements  that  I  am  going  to  ask  the  Commit- 
tee to  spread  on  the  record  at  this  point  a  short  extract  from  the 
Report  of  the  Public  Service  Commission  in  Volume  I.,  1911  — 
the  printed  annual  report,  beginning  at  page  42.  This  short  sec- 
tion of  this  report  gives  every  step  in  the  conduct  of  the  proceed- 
ings, the  succeeding  reports  and  the  counter  movements  of  the 
parties  that  apparently  were  in  conflict  —  the  Interborough  and 
the  B.  E.  T.,  during  that  -period,  during  a  period  shortly  after- 
wards and  before  matters  had  settled  down. 

Extract  from  Annual  Report,  1911,  The  Public  Service  Commis- 
sion of  the  First  District,  State  of  New  York.  Volume  I., 
Chapter  II.     Pages  42-54 : 

Plans  fok  Additional  Rapid  Teansit  Facilities. 
In  its  last  annual  report  the  Commission  stated  the  progress  that 
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had  been  made  in  the  development  of  the  Tri-Borough  Eapid  Tran- 
sit System.  The  Commission  had  before  it  bids  for  construction 
of  21  sections  on  the  Lexington  Avenue,  Canal  Street  and  Broad- 
way-Lafayette routes.  While  these  were  under  consideration  a 
proposition  was  rceived  from  the  Hudson  and  Manhatton  Com- 
pany and  one  from  the  Interborough  Rapid  Transit  Company  for 
extensions  and  additions  to  its  system  so  comprehensive  that  the 
Commission  deemed  it  important  to  confer  with  the  Board  of 
Estimate  and  Apportionment  of  the  city,  the  board  whose  approval 
is  essential  to  each  formal  step  in  rapid  transit  matters.  During 
the  first  half  of  the  year  the  time  of  the  Commissioners  was  largely 
taken  in  conferences  with  the  Committee  of  the  Board  of  Estimate 
and  Apportionment  and  with  representatives  of  the  companies  in- 
terested. The  applications  of  the  companies,  the  joint  report  of 
the  Special  Committee  of  the  Board  and  of  the  Commission  and 
the  propositions  submitted  to  the  companies  with  their  repliesi  are 
set  forth  in  full  in  Appendix  A  hereof.  A  brief  summary  of  the 
matter  is  as  follows : 

The  Public  Service  Commission,  under  date  of  D'ecember  20th, 
1910  (See  Annual  Eeport,  Vol.  I,  p.  71)  submitted  to  the  Board 
of  Estimate  and  Apportionment  the  proposition  of  the  Interbor- 
ough Company  of  December  5,  1910  (idem.  Vol.  I,  p.  67),  stating 
that  the  Interborough's  proposition  was  acceptable  to  the  majority 
of  the  Commission  "  provided  certain  features  not  then  satis- 
factory could  be  properly  adjusted."  As  it  would  necessarily 
take  a  considerable  time  for  the  preparation  and  approval  of  the 
formal  contracts  and  their  transmission  to  the  Board  of  Estimate 
and  Apportionment  the  Commission  wished  to  ascertain  whether 
the  general  proposition  of  the  Interborough  Company  would  be 
acceptable  to  the  Board  of  Estimate  and  Apportionment,  stating 
that  if  it  were  disapproved  the  contracts  for  the  construction  of 
the  Tri-Borongh  System  which  were-  then  awaiting  award  could 
be  promptly  acted  upon  and  construction  work  immediately  be- 
gun. December  22nd,  1910,  the  Board  of  Estimate  and  Appor- 
tionment referred  this  communication  of  the  Public  Service  Com- 
mission to  its  standing  transit  committee,  consisting  of  the  mayor, 
the  comptroller  and  the  President  of  the  Board  of  Aldermen.  Janu- 
ary 5,  1911,  a  majority  report  of  the  transit  committee  was  sub- 
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mitted,  sigued  by  tlie  Camptroller  and  the  President  of  the  Board 
of  Aldermen.  This  report  strongely  opposed  the  adoption  of  the 
Interborough  proposition,  condemning  various  features  of  the  pro- 
posed proposition,  including  the  terms  for  the  elevated  extensions 
and  third  tracking.  The  main  objection,  hovs^ever,  was  based  on 
the  fact  that  the  proposed  subvsfay  extensions  of  the  Interborough 
would  not  form  a  system  capable  of  recapture  and  independent 
operation  after  the  expiration  of  a  ten-year  period.  The  report 
offered  the  following  resolutions  for  adoption : 

"  First — That  the  available  credit  of  the  city  be  devoted  to 
the  construction  of  an  independent  municipally  ovra.ed  and 
controlled  subway  system  whose  integrity  as  an  operating 
unit  can  be  forever  maintained. 

"  Second — ^That  the  present  or  filture  available  credit  of 
the  city  shall  not  be  lent,  in  whole  or  in  part,  to  any  existing 
corporation  or  individual,  for  the  extension  of  any  existing 
system  of  subways  until  such  independent  system  shall  be 
completed  and  in  operation." 

The  Mayor,  under  date  of  January  11,  1911,  submitted  a  sep- 
arate minority  report  strongly  favoring  the  adoption  of  the  Inter- 
borough proposal. 

January  5th,  1911,  the  Board  of  Estimate  and  Apportionment 
referred  the  general  subject  to  a  sub-committee  with  authority  to 
confer  vidth  the  Public  Service  Commission,  which  authority  was 
extended  on  January  31st  to  include  conferences  with  the  Inter- 
borough 'Company  as  well.  The  Mayor  named  the  Presidents  of 
the  Boroughs  of  Manhattan,  The  Bronx  and  Eichmond  as  mem- 
bers of  the  conference  committee.  This  Committee  and  the  Public 
Service  Commission  conferred  together  as  a  joint  body  and  on 
June  5,  1911,  submitted  a  report  signed  by  all  the  conferees. 

Proposition  of  the  Brooklyn  Eapid  Transit  Company — Janu- 
ary 10,  1911,  the  Brooklyn  Rapid  Transit  Company  submitted  to 
the  Public  Service  Commission  a  proposal  for  the  operation  of  the 
Tourth  Avenue  subway,  for  the  construction  of  an  extension  of 
this  route  across  Maiihattan  Island  and  for  the  elevation  of  its 
South  Bl-ooklyn  lines  and  their  operation  in  connection  with  the 
Pourth  Avenue  system.     The  proposal  provided  also  for  a  subway 
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on  Matbush  Avenue  connectuag  the  Brighton  Beach,  line  with  the 
Pourth  Avenue  subway.  It  also  provided  that  the  present  Third 
Avenue  elevated  line  in  Brooklyn  should  be  extended  to  Fort  Ham- 
ilton and  operated  south  of  Thirty-eighth  street  as  a  part  of  the 
Fourth  Avenue  subway.  March  2,  1911,  the  Brooklyn  Rapid 
Transit  Company  submitted  a  much  more  comprehensive  proposi- 
tion, further  supplemented  by  its  proposals  of  April  25  and  May 
2,  1911.  The  plan  submitted  did  not  call  for  the  use  of  any  street 
in  the  Borough  of  Manhattan,  for  which  application  had  been 
made  by  the  Interborough  Company,  though  in  Brooklyn  it  did 
propose  to  take  over  the  Eastern  Parkway  extensions  and  the 
Fourth  Avenue  line.  In  addition,  the  company  proposed  that  a 
new  subway  in  Manhattan  be  laid  out  from  the  Battery  to  Fifty- 
ninth  street  by  way  of  Church  street,  Broadway  and  Seventh  Ave- 
nue with  an  extension  on  Fifty-ninth  street  across  the  Queens- 
boro  Bridge  to  a  conjunction  with  the  Brooklyn  Company's  ele- 
vated system,  and  that  the  Broadway  line  be  connected  with  the 
Flatbush  Avenue  and  other  subway  lines  in  Brooklyn  by  the  con- 
struction of  a  new  tumiel  at  the  Battery  under  the  East  river  and 
Atlantic  avenue.  The  company  proposed  that  it  construct  at  its 
own  expense  elevated  extensions  to  Jamaica,  to  Bay  Ridge  and 
between  the  Williamsburg  Bridge  and  the  Qiueensboro  Bridge ;  also 
that  the  company  elevate  at  its  own  expense  its  present  steam  sur- 
face lines  in  South  Brooklyn,  and  also  the  line  from  Ridgewood 
to  Fresh  Pond  road.  It  proposed  to  third-track  its  present  ele- 
vated lines  on  Fulton  street,  Myrtle  avenue  and  Broadway.  It 
proposed  an  extension  of  the  present  Centre  street  loop  from  the 
Brooklyn  Bridge,  through  jSTassau  and  Broad  streets,  to  the  B'at- 
tery  tunnel,  and  two  connections  between  the  Centre  street  loop 
and  the  Broadway  line.  It  proposed  also  to  operate,  whenever 
built,   a  tunnel  between  Birooklyn  and  Staten  Island. 

As  it  was  suggested  that  the  use  of  Broadway  from  the  Bat- 
tery to  Fifty-niath  street  for  the  purposes  of  a  Brooklyn  con- 
nection might  result  in  the  withdrawal  of  the  Interborough 
Company's  offer,  the  BTOoklyn  Company  expressed  its  willing- 
ness to  equip  and  operate  the  Broadway-Lexington  avenue  route 
— part  of  the  Tri-Borough  system,  with  proposed  Bronx  exten- 
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sions.  The  Brooklyn  Company  on  April  25tli  accordingly  sub- 
mitted a  supplementary  proposition,  offering  to  operate  the  fol- 
lowing additional  lines: 

"  1.  The  proposed  Lexington  Avenue  section  of  the  Tri- 
Borough  route,  from  Ninth  street  north  to  The  Bi'onx; 

"  2.  The  Southern  Boulevard  and  Westchester  Avenue 
line,  as  a  subway,  as  far  as  the  Bronx  river- 

"  3.  The  Jerome  Avenue  line  as  far  as  the  Kingsbridge 
road. 

"4.  Elevated  lines  proceeding  easterly  from  the  Queens- 
boro  Bridge  to 

"  (a)  Astoria,  and 

"  (b)   Woodside  and  Corona; 

"  5.  The  proposed  line  running  easterly  from  Union 
Square,  Manhattan,  under  the  East  river  to  the  Eastern 
District  of  Brooklyn  to  East  New  York,  the  precise  route 
in  Brooklyn  to  be  determined  hereafter; 
"  6.  The  ISTostrand  Avenue  extension,  from  Eastern  Park- 
way to  Elatbush  avenue;  and 

"  7.  Livenia  Avenue  extension,  from  the  Eastern  parkway 
at  Buffalo  avenue  to  New  Lots  road." 

The  company  offered  to  operate  also,  on  an  extension  basis — • 
that  is,  the  losses  from  operation  to  be  carried  by  the  city,  subject 
to  liqizidation  from  the  surplus  profits  of  the  inner  Jines — the 
f  ollovv  ing : 

"  1.  The  northern  section  of  Westcticsler  Avenue  line, 
from  the  Bronx  river  to  Pelham  Bay  Park: 

"  2.  The  northern  section  of  the  Jerome  Avenue  line,  from 
Kingsbridge  road  to  Woodlawn ; 

"  3.  An  elevated  extension  on  Utica  avenue,  Brooklyn, 
running  south  from  the  Eastern  Parkway ;  and 

"  4.  The  tunnel  from  the  present  terminus  of  the  Eourth 
Avenue  subway,  in  Brooklyn,  under  the  bay  to  Staten  Is- 
land." 

The  operating  terms  proposed  by  the  Brooklyn  Company  in  its 
supplementary  offer  included  the  following: 
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The  city  was  to  pay  the  cost  of  construction  of  all  subways  and 
all  elevated  lines  not  at  present  contiguous  to  the  Brooklyn  system, 
while  the  company  was  to  pay  the  cost  of  extending  and  third- 
tracking  its  own  lines,  and  the  cost  of  equipment  of  all  lines. 

The  gross  receipts  from  the  operation  of  its  entire  elevated  and 
subway  system,  including  the  present  elevated  line  of  the  company, 
were  to  be  pooled.  From  the  gross  receipts  were  to  be  deducted 
(1)  operating  expenses  and  an  amount  equivalent  to  the  net  earn- 
ings of  the  existing  lines  operated  by  the  Brooklyn  Kapid  Tran- 
sit System,  in  connection  with  the  proposed  new  lines  "as  of 
the  year  preceding  the  beginning  of  operation  under  the  pro- 
posed contract  with  the  city."  (2)  Interest  and  amortization  up- 
on the  new  capital  supplied  by  the  company  both  for  construction 
and  equipment.  (3)  Interest  and  amortization  upon  the  cost  to 
the  city  of  the  lines  constructed  by  it. 

After  making  the  above  deductions,  surplus  receipts  were  to  be 
divided  equally  between  the  city  and  the  company.  Future  exten- 
sions required  by  the  city  and  not  concurred  in  by  the  company 
were  to  be  operated  by  the  company  on  the  following,  special  ba- 
sis: 

"The  accounting  of  receipts  upon  extensions  to  be  based 
upon  the  value  of  the  tickets  collected  at  the  stations  on  each, 
with  the  miscellaneous  station  and  way  earnings ;  and  the  ex- 
penses of  operation  to  be  ascertained  upon  the  passenger  ba- 
sis, to  be  determined  according  to  linit  costs  on  the  entire 
system,  covered  by  the  contract,  including  the  extensions. 

"After  the  payment  of  the  expenses  of  operation  there 
shall  be  paid  out  of  earnings  the  actual  annual  charges  for 
carrying  the  cost  of  equipment  necessarily  and  properly  al- 
lotted to  each  extension,  and  for  providing  a  proper  sinking 
fund ;  and  that  from  the  balance  then  remaining  shall  be 
paid  interest  and  sinking  fund  upon  the  bonds  issued  by  the 
city  to  defray  the  cost  of  construction." 

That  where  the  income  is  insufficient  to  meet  the  foregoing 
charges,  any  deficits  shall  be  paid  annually  by  the  city ;  and 

"That  all  of  the  remaining  net  proceeds,  after  the  deduc- 
tions have  been  made,   shall  be  divided  in  proportion  of 
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three-fourths  to  the  city  and  one-fourth  to  the  company." 
Report  of  Conferees,  June  5,  1911.  The  report  of  the  con- 
ferees submitted  June  5,  1911,  proposed  substantially  uniform 
terms  for  the  operation  of  future  subways,  outlined  a  comprehen- 
sive system  for  immediate  construction  and  proposed  that  one  por- 
tion of  the  new  rapid  transit  lines  should  be  offered  to  the  Inter- 
borough  Company  and  the  other  portion  to  the  Birooklyn  Eapid 
Transit  Company  and  that  if  either  company  declined  to  accept  the 
portion  offered  it,  such  portion  would  then  be  offered  to  the  other 
company ;  and  in  case  both  companies  declined  to  accept,  the  city 
would  proceed  at  once  with  the  construction  of  the  Tri-Borough 
route.  Under  the  proposed  division  of  lines  the  Interborough  was 
to  secure  all  of  the  extensions  in  The  Bronx,  the  two  elevated  ex- 
tensions in  Queens,  the  Eastern  Parkway  and  the  Nostrand  Ave- 
nue lines  in  Brooklyn  and  the  completion  of  the  "H"  system  and 
a  Qneensboro  Bridge  and  Steinway  Tunnel  connection  in  Manhat- 
tan. The  Brooklyn  Rapid  Transit  Company  was  offered  important 
subway  and  elevated  extensions  in  Brooklyn,  including  the  opera- 
tion of  the  Fourth  Avenue  system  and  was'  also  offered  important 
distributing  lines  for  its  entire  rapid  transit  system  through  the 
business  sections  of  Manhattan  including  the  extension  of  the 
Centre  Street  subway  through  Nassau  street  to  the  Battery  and 
the  Broadway  and  Fifty-ninth  street  line.  Briefly  summarized, 
the  operating  terms  provided  for  a  single  five-cent  fare  and  for 
an  operating  lease  limited  to  forty-nine  years  with  the  right  re- 
served to  the  city  to  take  over  the  lines  at  any  time  after  ten  years 
on  payment  of  the  operator's  money  investment  plus  an  amount 
not  exceeding  15  per  cent,  and  decreasing  year  by  year  and  also 
the  then  reasonable  value  of  the  equipment.  The  proposed  terms 
provided  further  that  the  net  profits  derived  from  all  lines  should 
be  divided  equalUy  between  the  city  and  the  operator  after  provi- 
sion had  been  made  for  carrying  charges  in  the  following  order : 

"  1.  The  actual  annual  charges  of  the  operator  for  carry- 
ing the  cost  of  equipment ;  with  provision  for  a  sinking  fund 
not  to  exceed  three-fourths  of  one  per  centum  per  annum  to 
meet  obsolescence ; 

"  2.  The  actual  annual  charges  of  the  operator  for  carry- 
ing any  portion  of  the  cost  of  construction  not  met  from  the 
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funds  of  the  city;  with  provision  for  a  sinking  fund  thereon 
(including  brokerage  charges,  not  to  exceed  three  per  centum) 
of  not  more  than  one  (1)  per  centum  per  annum. 

"  3.  Interest  on  bonds  issued  hj  the  city  to  defray  costs  of 
construction  or  costs  of  real  estate  or  easements,  with  pro- 
vision for  a  sinking  fund  not  to  exceed  one  (1)  per  centum 
per  annum. 

"  Provided  — 

"  4.  That  if  the  gross  income  in  any  year,  after  providing 
for  operating  charges,  shall  be  insufficient  to  cover  interest  and 
sinking  fund  upon  the  operator's  bonds,  the  deficit  for  such 
period  shall  be  borne  by  the  operator  solely;  and 

"  Provided  further  — ■ 

"  5.  That  if  the  gross  income  in  any  year,  after  providing 
for  all  charges,  including  interest  and  sinking  fund  on  the 
operator's  bonds,  shall  be  insufficient  to  meet  the  interest  and 
sinking  fund  upon  the  city's  bonds,  the  deficit  sustained  for 
any  such  period  shall  be  treated  as  cumulative  and  be  a  charge 
in  the  city's  favor  against  future  profits,  to  be  made  good  be- 
fore any  equal  division  of  profit  shall  proceed  between  the  city 
and  the  operator;  and 

"  6.  All  of  the  city's  proportion  of  profits  remaining-  after 
the  payment  of  operating  expenses  and  carrying  charges,  and 
all  of  the  operator's  proportion  of  such  profit,  over  and  above 
an  additional  allowance  of  three  (3)  per  centum  annually 
upon  his  total  investment  in  construction  and  equipment, 
shall  be  applied  to  the  reduction  of  deficits  arising  from  the 
operation  of  extensions,  so  long  as  such  deficits  exists,  before 
the  further  division  of  profit  proceeds." 

It  was  proposed  further  that  each  contract  contain  a  clause  un- 
der which  the  operator  would  agree  to  operate  additional  lines  on 
the  following  conditions: 

"  (a)  That  such  new  line,  whenever  accepted  as  part  of 
the  general  system  by  both  the  city  and  the  operator,  shall  be 
governed  by  and  included  in  all  of  the  general  provisions  of 
the  contract  with  relation  to  operation  and  the  division  of 
profit  and  loss ; 
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"  ('b)  That  where  sueh  new  line  is  required  by  the  city, 
but  not  accepted  by  the  operator  as  an  original  line,  it  shall 
be  operated  as  part  of  the  general  system,  but  carried  on  a 
separate  financial  basis  with  separate  accounting  of  receipts 
and  operating  expenses;  and 

"  (c)  That  the  deficits  on  extensions  operated  separately 
shall  be  treated  as  cumulative  and  discharged,  so  far  as  prac- 
ticable, from  the  surplus  receipts  of  the  general  system,  as 
heretofore  provided." 

It  was  further  proposed  that  in  determining  the  operating  ex- 
penses of  present  or  future  extensions  that  expenses  not  definitely 
separable  from  the  expenses  of  the  entire  system  should  be  divided 
on  the  cost  per  passenger  basis  to  be  determined  according  to  unit 
costs  on  the  entire  system. 

The  report  as  above  with  a  few  minor  amendments  was  unani- 
mously adopted  at  a  meeting  of  the  Board  of  Estimate  and  Appor- 
tionment held  June  21,  1911. 

The  Interborough  Gompany  immediately  rejected  almost  in 
toto  the  terms  of  the  proposed  offer  while  the  Brooklyn  Rapid 
Transit  Company  accepted  the  offer  with  certain  minor  modifica- 
tions. June  29,  1911,  the  conferees  adopted  an  amended  report 
accepting  the  modifications  proposed  by  the  Brooklyn  Rapid  Tran- 
sit Company  and  modifying  somewhat  the  terms  proposed  for  the 
Interborough  Company.  The  amended  report  was  adopted  by  the 
Board  of  Estimate  and  Apportionment  June  30:  In  accordance 
with  the  terms  of  the  amended  report,  the  Brooklyn  Rapid  Tran- 
sit Company  notified  the  conferees  under  date  of  July  5,  1911, 
of  its  willingness  to  operate  additional  lines  rejected  by  the  Inter- 
borough Company  as  proposed  in  the  report  of  the  conferees.  Ne- 
gotiations were,  however,  continued  with  the  Interborough  Com- 
pany as  it  was  deemed  highly  desirable  to  secure,  if  possible,  an 
agreement  with  that  company  for  the  construction  and  operation 
of  the  logical  extensions  of  the  subway  system  operated  by  it.  June 
20,  1911,  the  conferees  made  a  supplementary  report  stating  that 
they  had  reached  an  agreement  with  the  Interborough  and  recom- 
mending that  a  contract  be  entered  into.  The  report  was  not 
signed  by  Commissioner  Maltbie,  who  filed  a  statement  opposing 
the  proposed  terms.  ISTor  was  the  report  signed  by  Commissioner 
Cram,  who  had  not  participated  in  any  of  the  conferences. 
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The  terms  proposed  tha,t  the  gross  receipts  of  all  lines,  both  new 
and  old,  be  pooled  and  that  after  the  payment  of  operatinf  ex- 
penses they  be  distributed  as  follows  : 

"  (a)  The  interest  and  sinking  fund  charges  upon  the 
bonds  of  the  city  issued  for  the  construction  of  rapid  transit 
lines  under  the  present  rapid  transit  contracts. 

"  (b)  An  amount  to  be  retained  by  the  company  during 
the  entire  period  of  the  contract  equivalent  to  five  per  cent. 
interest  and  one  per  cent,  sinking  fund  charges  upon  the 
capital  co-ntributed  by  the  company  for  either  construction  or 
equipment  of  the  proposed  and  existing  subways,  with  three 
per  cent,  additional  as  compensation  to  the  company  for  the 
pooling  of  the  receipts  of  the  existing  lines  with  those  of  the 
new  lines,  the  levelling  of  the  leases  upon  the  old  and  new 
lines,  the  exchange  of  leases  upon  the  east  and  west  side  lines 
in  Manhattan,  and  for  services  in  connection  with  the  opera- 
tion of  the  property ;  it  being  understood  that  the  amount  of 
capital  contributed  by  the  company  to  the  existing  subway 
system  for  construction  and  equipment  as  of  June  30,  1911, 
amounts  to  the  sum  of  $48,029,668;  the  basis  for  the  allow- 
ance in  question  to  be,  nevertheless,  the  exact  sum  expended 
upon  construction  and  equipment.  These  allowances,  which 
are  not  to  exceed  nine  per  cent,  in  all,  to  be  upon  all  capital 
new  and  old  furnished  by  the  Interborough  Company  dur- 
ing the  period  of  the  contract,  and  to  be  cumulative;  the  de- 
ficits, if  any,  to  be  adjusted  on  a  yearly  basis  out  of  a  fund 
to  be  provided  therefor  by  the  company  as  part  of  its  capital 
investment;  the  allowance  made  to  the  company  upon  the 
bonds  or  notes  issued  for  this  purpose  not  to  exceed  interest 
charges  thereon. 

"  (o)  A  sum  representing  the  interest  and  sinking  fund 
charges  upon  the  capital  invested  by  the  city  in  the  said  new 
lines ;  deficiencies  in  the  amount  required  to  meet  such  charges 
from  the  date  of  the  operation  of  said  new  lines  to  be  treated 
as  cumulative  and  to  be  met  from  the  receipts  of  the  system 
before  further  distribution  of  profit  proceeds. 

"(d)  A  sum  representing  the  difl^erence  between  the  inter- 
est and  sinking  fund  charges  of  the  city  upon  its  investment 
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in  the  said  new  lines,  up  to  and  including  an  aggregate  of  nine 
per  cent,  upon  the  investment  of  the  city  in  the  new  lines  be- 
fore the  further  distribution  of  profit  proceeds ;  and 

"  (e)  An  even  distribution  between  the  city  and  the  com- 
pany of  all  profits  after  the  foregoing  charges  have  been  met ; 
such  division  to  proceed  throughout  the  remainder  of  the 
term  of  tiie  leases  from  the  city  to  the  company." 

It  was  also  proposed  that  extensions  required  by  the  city  and 
not  agreed  to  by  the  company  should  be  equipped  and  operated  as 
a  part  of  the  Interborough  system  under  the  general  terms  of  the 
Interborough's  offer  of  December  5,  1910,  and  May  9,  1911,  ex- 
cept that  operating  expenses  of  such  extensions  would  be  deter- 
mined on  the  cost  per  passenger  basis. 

The  proposed  terms  were  rejected  by  the  Board  of  Estimate  and 
Apportionment  at  a  meeting  held  July  20,  1911.  The  Comptrol- 
ler, the  Mayor,  the  President  of  the  Board  of  Aldermen  and  the 
President  of  the  Borough  of  Brooklyn  voted  for  the  rejection  of 
the  proposed  terms.  The  next'day,  July  21,  1911,  the  Board  of 
Estimate  and  Apportionment  adopted  a  resolution  asking  the  Pub- 
lie  Service  Commission  to  prepare  contracts  granting  to  the  Brook- 
lyn Rapid  Transit  Company  or  to  a  new  company  organized  by  it 
the  lines  originally  proposed  for  the  operation  of  the  Interborough 
Company.  The  resolution  also  requested  the  Public  Service  Com- 
mission to  proceed  with  the  letting  of  contracts  subject  to  the  ap- 
proval of  the  board  of  such  portions  of  the  proposed  subway  as 
were  to  be  constructed  with  city  money. 

The  newspaper  accounts  of  the  conferences  and  of  the  corres- 
pondence have  led  to  a  general  public  impression  that  a  coi'tract 
had  been  made  with  the  Brooklyn  Rapid  Transit  interests.  Such 
a  course  is  not  possible  under  the  present  law.  Three  important 
steps  are  necessiary  before  rapid  transit  is  provided : 

First,  Legalization  of  a  route  requires : 

"  Adoption  by  Public  Service  Commission  of  resolution 
laying  out  the  route. 

"  Approval  of  route  by  Board  of  Estimate  and  Apportion- 
ment and  by  Mayor. 

"  Securing  of  consents  of  one-half  in  value  of  property 
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owners,  or,  if  refused,  report  in  favor  of  by  Commissioners 
appointed  by  the  Appellate  Division." 

Second,  Construction  requires  the  following  steps : 

"  Preparation  of  contract  plans. 

"  Preparation  of  form  of  contract  and  receiving  of  ap- 
proval of  Corporation  Counsel  thereto. 

"  Advertising  for  bids. 

"  Acceptance  of  bid  and  submission  of  contract  to  Board 
of  Estimate  and  Apportionment. 

"  Approval  of  contract  and  mating  of  appropriation  by 
Board  of  Estimate  and  Apportionment. 

"  Execution  of  contract  and  commencement  of  'wort." 

Third,  Equipment  and  Operation  requires : 

"  Preparation  of  form  of  contract  and  securing  of  ap- 
proval of  Corporation  Counsel  thereto. 
"  Advertising  for  bids. 

"  Acceptance  of  bid  by  Public  Service  Commission. 
"  Approval  by  Board  of  Estimate  and  Apportionment. 
"  Execution  of  contract." 

The  following  important  contingencies  are  however  to  be  noted : 
If  a  route  is  an  extension  of  an  existing  municipally  constructed 
road  a  contract  may  be  made  directly  with  the  lessee  thereof  for 
the  construction,  equipment  and  operation,  without  public  bidding. 
A  certificate  may  be  issued,  without  public  bidding,  for  extensions 
or  additions  to  an  existing  privately  owned  line. 

These  are  vital  in  considering  the  methods  to  be  used  in  follow- 
ing out  the  general  program  with  the  Brooklyn  Kapid  Transit. 
That  company  is  not  the  lessee  of  a  municipally  constructed  road, 
consequently  none  of  the  lines  may  be  granted  to  it  as  an  exten- 
sion. It  is  proposd  that  city  money  be  used  for  construction,  con- 
sequently it  is  not  possible  to  grant  a  certificate  to  the  company. 
It  is  therefoTC  necessary  that  public  bidding  be  invited  and  that 
routes  be  laid  out  so  as  to  make  bidding  possible. 

The  Commission  has  made  substantial  progress  toward  the  ex- 
ecution of  the  general  program  agreed  upon  with  the  Board  of 
Estimate  and  Apportionment. 
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In  the  first  place,  certain  parts  of  the  system  outlined  in  the 
joint  report  were  not  legalized.  Consequently  the  Commission 
proceeded  to  lay  out  such  portions  of  the  system  by  the  adoption  of 
appropriate  resolutions.  The  details  as  to  the  various  steps  taken 
in  the  validation  of  routes  are  set  forth  in  Appendix  E  to  this  re- 
port. It  is  sufficient  to  say  that  the  resolutions  validating  the 
Eastern  Parkway  route  and  the  Eifty-ninth  Street-Astoria- Wood- 
side  route  have  been  adopted  by  the  Public  Service  Commission 
and  by  the  Board  of  Estimate  and  Apportionment,  but  have  not 
as  yet  been  approved  by  the  Mayor.  These  routes  are  parts  of 
the  general  layout  that  had  the  unanimous  approval  of  the  Board 
of  Estimate  and  Apportionment. 

In  the  second  place,  the  Commission  is  making  progress  with 
contracts  for  construction  with  municipal  money.  Even  before 
final  action  by  the  Board  of  Estmate  and  Apportionment  the  Com- 
mission began  awards  of  contracts  on  the  Lexington  Avenue  route. 
As  noted  above,  approval  and  appropriation  by  the  Board  are  es- 
sential before  execution  of  contracts  and  commencement  of  work. 
The  following  table  shows  the  substantial  progress  already  made  in 
getting  work  under  contract. 

Eoute  Date  of  award  Date  of  approval  Date  of  Amount  of 

section  No.         by  P.  S.  C.       by  Bd.  of  Est.  execution  contract 

"6 July     5,1911     July  21,  1911  July  21,  1911  $3,634,213.50 

8 July     5,1911     July  21,  1911  July  21,  1911  3,369,484.20 

10 July     5,1911     July  21,  1911  July  21,  1911  3,253,072.80 

11 July     5,1911     July  21,  1911  July  21,  1911  3,132,196.05 

12 Aug.     1,1911     Aug.     3,1911  Sept.  13,  1911  2,825,740.74 

13 Oct.    31,1911     Nov.  16,  1911  Nov.  17,  1911  4,071,416.50 

15 Oct.    10,1911     Oct.    26,1911  Nov.  17,  1911  3,820,139.75 

5 July  26,  1911  2,419,127.20 

9 Dec.     3,  1911  1,961,997.00 


Section  7  was  awarded  to  the  lowest  bidder,  who  failed  to 
qualify,  and  it  will  be  readvertised.  On  sections  1,  2,  2-a,  3,  4  and 
9  the  bids  were  rejected.  On  section  9  this  was  due  to  the  fact  that 
there  had  been  only  one  bidder.  On  the  other  sections  the  Com- 
mission considered  it  important  to  make  such  extensive  changes 
in  the  plans  as  to  necessitate  rejection  of  the  bids  and  readvertise- 
ment.  Section  9'  was  readvertised  and  has  been  awarded  to  the 
lowest  bidder  as  shown  above.     Section  3  is  now  being  advertised 
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for  bids  to  be  opened  on  January  11,  1912,  and  section  2  for 
bids  to  be  opened  on  January  22,  1912.  The  others  will  be  put 
up  for  bidding  as  rapidly  as  tbe  revised  plans  can  be  completed. 
The  bids  on  tbe  Oanal  Street  line  were  rejected  owing  to  exces- 
sive cost  which  indicates  that  it  might  be  necessary  or  desirable  to 
make  some  modification  of  plans,  if  possible,  to  effect  ^a  reduction. 
In  this  connection  it  may  be  stated  that  the  Commission  during 
the  period  of  conference  with  the  committee  of  the  Board  of  Esti- 
mate had  decided  on  a  change  reducing  the  dimensions  of  the  bore 
as  originally  planned.  This  in  itself  was  not  a  sufficiently  radical 
change  to  cause  the  rejection  of  bids. 

In  the  third  place,  the  Commission  has  made  progress  in  the 
matter  of  equipment  and  operation.  This  is  a  matter  that  can 
proceed  entirely  independent  of  contracts  for  construction.  Coun- 
sel for  the  Brooklyn  Rapid  Transit  interests  have  submitted  in- 
formally a  form  of  contract  for  equipment  and  operation.  The 
general  subject  is  being  given  careful  consideration  by  the  Com- 
mission and  its  legal  department.  This  form  of  contract  requires 
most  icareful  thought  and  study.  Consequently  the  Commission 
is  not  prepared  at  this  time  to  state  even  its  general  features  other 
than  to  say  that  as  finally  worked  out  it  should  present  either  a 
system  that  can  be  bid  upon  by  more  than  one  company  or  alterna- 
tive routes  that  may  be  chosen  by  prospective  bidders  to  make  up 
a  system. 

Mr.  Moss. — ■  I  find  printed  in  The  American  of  May  10th, 
191'2,  this  statement  of  President  Timothy  S.  Williams  of  the 
Brooklyn  Rapid  Transit  Company.  He  said :  "  I  still  stand  by 
the  terms  of  my  letter  to  The  l^ew  York  American  on  July  19th 
last."     July  19th  is  the  date  of  the  "  damnable  rascality  "  letter. 

I  still  stand  by  the  terms  of  my  letter  to  the  ISTew  York  Ameri- 
can on  July  19  last,  in  which  I  said : 

"  We  have  not  withdrawn  our  offer  to  equip  and  operate 
the  additional  lines  to  be  allotted  to  us  in  the  Board  of  Esti- 
mate resolution  in  the  event  that  no  agreement  should  be 
reached  with  the  Interborough  Company. 

"  We  have  been  absolutely  consistent  in  our  attitude.  At 
the  request  of  the  city  and  in  order  to  enable  the  city  to  meet 
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tHe  threatened  withdrawal  of  the  Interborough  C'orapany,  we 

agreed  to  equip  and  operate  the  entire  Tri-borough  system. 
*     *     * 

Mr.  Moss. —  I  interject  here  that  this  resolution  is  as  to  whether 
the  Tri-'horough  system  was  a  practical  system  and  could  he  built 
with  any  hope  of  success.  But  this  was  an  offer  by  the  B.  R.  T. 
to  build  and  operate  the  Tri-borough  system. 

(Continues  reading  of  letter)  : 

"  *  *  *  "^e  have  at  all  times  been  willing  to  take  the 
larger  system  if  the  city  should  so  determine. 

"  The  ITew  York  American  has  stood  so  firmly  and  splen- 
didly for  fair  play,  honesty  and  frankness  in  this  fight  that 
I  am  unwilling  by  silence  to  allow  our  attitude  to  be  misrep- 
resented. 

"  Our  offer  as  set  forth  in  that  letter  still  holds,"  Colonel 
Williams  added.  "  It  has  never  been  withdrawn  and  never 
will  be.  I  have  told  McAneny  and  other  members  of  the 
Board  of  Estimate  and  the  Public  Service  Commission  within 
the  last  day  or  so  that  we  expect  to  carry  out  every  detail  of 
that  offer  if  it  is  awarded  to  us. 

"  Mr.  McAneny's  position  on  this  question  seems  to  me  to 
be  both  clear  and  logical.  Brooklyn  and  Queens  are  to-day 
isolated  completely  from  Manhattan.  They  have  no  direct 
transit  connection  in  Manhattan.  The  present  fight  is  to 
enable  residents  of  these  boroughs  to  obtain  the  same  advant- 
age of  a  thorough  ride  for  -a  single  fare  from  their  homes  to 
their  places  of  business  in  Manhattan  accorded  to  residents 
of  Manhattan  and  the  Bronx.     That  is  all  there  is  to  it." 

Mr.  Moss. —  l^ow  by  referring  to  the  offer  of  the  B.  R.  T.  to 
build  and  operate  the  Tri-borough  system,  I  find  in  this  section  of 
the  report  of  the  Public  Service  Commission  for  1911,  which  I 
have  asked  you  to  put  into  the  record,  a  statement  of  the  terms; 
and  those  terms  are  stated  as  follows: 

"  1.  The  actual  annual  charges  of  the  operator  for  carry- 
ing the  cost  of  equipment;  with  provision  for  a  sinking  fund 
not  to  exceed  three-fourths  of  one  per  centum  per  annum  to 
meet  obsolescence; 
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"  2.  The  actual  annual  charges  of  the  operator  for  carry- 
ing any  portion  of  the  cost  of  construction  not  met  from  the 
funds  of  the  city;  with  provision  for  a  sinking  fund  thereon 
(including  brokerage  charges,  not  to  exceed  three  per  centum) 
of  not  more  than  one  (1)  per  centum  per  annum. 

"3.  Interest  on  bonds  issued  by  the  city  to  defray  costs  of 
construction  or  costs  of  real  estate  or  easements,  with  provi- 
sion for  a  sinking  fund  not  to  exceed  one  (1)  per  centum  per 
annum. 

"  Provided  — - 

"4.  That  if  the  gross  income  in  any  year,  after  providing 
for  operating  charges,  shall  be  insufficient  to  cover  interest 
and  sinking  fund  upon  the  operator's  bonds,  the  deficit  for 
such  period  shall  be  borne  by  the  operator  soley ;  and 

"  Provided  further  — ■ 

"  5.  That  if  the  gross  income  in  any  year,  after  provid- 
ing for  all  charges,  including  interest  and  sinking 
fund  on  the  operator's  bonds  — ■  shall  be  insufficient  to 
meet  the  interest  and  sinking  fund  upon  the  city's  bonds,  the 
deficit  sustained  for  any  such  period  shall  be  treated  as  cumu- 
lative and  be  a  charge  in  the  city's  favor  against  future 
profits,  to  be  made  good  before  any  equal  division  of  profit 
shall  proceed  between  the  city  and  the  operator;  and 

"  Mr.  Moss. —  You  will  notice  that  the  cumulative  feature  is 
not  for  the  operator,  but  for  the  city. 

"  6.  All  of  the  city's  proportion  of  profits  remaining  after 
the  payment  of  operating  expenses  and  carrying  charges,  and 
all  of  the  operator's  proportion  of  such  profit,  over  and  above 
an  additional  allowance  of  three  (3)  per  centum  annually 
upon  his  total  investment  in  construction  and  equipment, 
shall  be  applied  to  the  reduction  of  deficits  arising  from  the 
operation  of  extensions  so  long  as  such  deficits  exist,  before 
the  further  division  of  profit  proceeds. 

"  It  was  proposed  further  that  each  contract  contain  a 
clause  under  which  the  operator  would  agree  to  operate  addi- 
tional lines  on  the  following  conditions: 

"  (a)  That  such  new  line,  whenever  accepted  as  part  of 
the  general  system  by  both  the  city  and  the  operator,  shall  be 
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governed  by  and  included  in  all  of  the  general  provisions  of 
the  contract  with  relation  to  operation  and  the  division  of 
profit  and  loss; 

"  (b)  That  where  such  new  line  is  required  by  the  city, 
but  not  accepted  by  the  operator  as  an  original  line,  it  shall 
be  operated  as  part  of  the  general  system,  but  carried  on  a 
separate  financial  basis  with  separate  accounting  of  receipts 
and  operating  expenses;  and 

"  (c)  That  the  deficits  on  extensions  operated  separately 
shall  be  treated  as  cumulative  and  discharged,  so  far  as  prac- 
ticable, from  the  surplus  receipts  of  the  general  system,  as 
heretofore  provided. 

Mr.  Moss. —  jSTow,  that  is  the  proposal  of  the  B.  R.  T.  which  the 
B.  E.  T.  stood  ready  to  carry  forward  on  the  lines  of  the  Tri- 
borough  system  as  projected  by  the  City  at  the  time  of  these  coun- 
ter negotiations. 

Then  there  is  this  letter  of  May  6th,  1912.  This  is  from  Mr. 
Shouts  to  the  Mayor : 

"  My  Dear  Mr.  Mayor:  I  beg  leave  to  inclose  you  here- 
with copy  of  letter  mailed  by  me  to  President  McAneny,  on 
ifay  4th,  which  letter  was  written  pursuant  to  formal  writ- 
ten notice  from  our  bankers,  under  date  of  May  3d,  confirm- 
ing a  verbal  notice  of  the  same  date,  which  was  communi- 
cated by  telephone  to  you  through  your  Secretary,  Mr.  Adam- 
son  immediately  upon  receipt. 

"  In  a  conversation  with  Mr.  Morgan  to-day  he  told  me  that 
the  situation  down  town  was  so  unsatisfactory  that  he  might 
be  compelled  to  withdraw  in  any  event.  However,  if  the 
Board  of  Estimate  and  Apportionment  should  vote  favorably 
on  Thursday  of  this  week,  the  9th  instant,  on  the  Interbor- 
ough's  proposition,  he  would  undertake  to  finance  the  deal, 
although  he  says  he  may  have  to  ask  for  more  liberal  terms. 
I  told  him  that  it  would  be  impossible  for  us  to  enter  into  the 
deal  if  the  terms  for  money  were  any  more  onerous  tlian. 
those  already  agreed  upon. 

"  I  want  you,  as  Mayor  of  the  City  and,  ex-officio,  Chair- 
man of  the  Board  of  Estimate  and  Apportionment,  to  know 
the  seriousness  of  the  situation  in  case  your  Board  does  not 
6—16 
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act  favorably  upon  our  proposition  at  next  Thursday's  meet- 
ing. 

"  Very  truly  yours, 

"  T.  P.  SHOIsTTS, 

"  President." 

Mr.  Moss. —  And  that  enclosed  this  letter  —  May  4-th,  1912. 

"  My  Dear  Mr.  McAneny :  As  you  are  aware,  the  Inter- 
borough  Company  made  arrangements  vrith  Messrs.  J.  P. 
Morgan  &  Company  to  finance  the  Interborough  Company's 
propositiou  for  Rapid  Transit  Improvements  made  tO'  the 
Public  Service  Commission  February  27,  1912 ;  accepted  by 
that  body  March  13,  1913,  and  referred  to  the  Board  of  Esti- 
mate and  Apportionment  for  its  approval. 

"  Our  agreement  with  the  bankers  was  based  upon  our  un- 
derstanding with  the  City  officials  that  the  proposition,  as 
made,  was  acceptable  to  the  majority  both  of  the  Public  Ser- 
vice Commission  and  the  Board  of  Estimate  and  Apportion- 
ment, and  would  be  promptly  acted  upon  and  formally  ap- 
proved by  both  of  those  bodies. 

"  Because  of  the  unexpected  delay  on  the  part  of  the  Com- 
mittee of  which  you  are  Chairman  in  making  a  report  to  the 
Board  of  Estimate  and  Apportionment  action  by  that  body 
has  been  delayed  until  now.  Under  date  of  May  3,  1912, 
our  bankers  have  notified  us  in  writing  that,  because  of 
changed  conditions,  if  they  do  not  hear  from  us  in  the  next 
few  days  that  our  proposition  has  been  accepted  by  the  re- 
sponsible City  authorities  they  will  be  compelled  to  cancel 
their  existing  agreement  with  us  to  finance  the  proposed  rapid 
transit  improvements. 

"  I  therefore  trust  that  our  proposal  of  February  27,  1912, 
may  receive  the  formal  approval  of  the  Board  of  Estimate 
and  Apportionment  at  its  next  meeting. 

"  Very  truly  yours, 

"  (T.  P.  SHONTS), 

"  President. 
"  Hon.  George  McAneny, 

Chairman  Rapid  Transit  Committee, 

Board  of  Estimate  and  Apportionment, 
City  Hall,  Manhattan." 
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Mr.  iloss. —  Mr.  Belmont,  you  knew  of  course  of  the  payment 
to  Mr.  Morgan's  house  of  $500,000  in  Novemher,  1912  ? 

Mr.  Belmont. —  Yes. 

Q.  (Mr.  Moss.)  And  when  negotiations  were  resumed  you  ex- 
pected, if  those  negotiations  had  failed,  that  you  would  make  an- 
other payment  to  the  Morgan  house  for  their  service,  didn't  you? 
A.    (Mr.  Belmont.)     That  if  the  negotiation  failed? 

Q.  Yes;  that  if  the  negotiations  that  had  been  resumed  in  the 
latter  part  of  1911  had  again  failed,  you  would  again  have  to 
make  some  payment  to  the  Morgan  house  for  their  trouble?  A. 
Well,  I  presume  so.     This  was  like  a  verbal  option. 

Q.  Exactly ;  but  the  situation  was  just  as  it  had  been  previous  ? 
A.  I  can't  answer  you  a  hypothetical  case. 

Q.  I  don't  propose  a  hypothetical  case.  A.  You  say,  if  we  had 
resumed  we  would  have  to  pay  an  additional  amount.  I  am  un- 
willing to  state  that,  because  I  don't  know,  whether  they  would 
have  considered  the  original  payment  sufficient  or  whether  they 
would  want  more  —  dependent  upon  the  time  and  how  large  a 
sum  and  for  how  long  they  would  expect  that. 

Q.  When  you  took  the  matter  up  with  Mr.  Morgan  originally, 
there  was  no  agreement  to  pay  him  for  services,  was  there?  A. 
N"o,  no  definite  agreement;  but  nobody  has  relations  of  that  kind 
without  expecting  compensation. 

Q.  That  is  what  I  thought.  And  a  line  having  been  drawn  un- 
der the  matter,  to  use  Mr.  Morgan's  expression,  so  that  he  sent  in 
his  two  bills,  eaeh  for  $350,000 ;  those  were  paid  and  the  matter 
was  closed.  Then,  according  to  his  testimony,  it  was  resumed 
and  if  it  had  failed  again,  wouldn't  you  have  expected  to  have 
paid  what  might  be  the  reasonable  compensation  for  his  services  ? 
A.  If  he  had  repeated  the  operation  of  keeping  a  large  sum  at  our 
disposal,  I  imagine  we  would  have;  but  I  don't  recall  anything 
being  said  on  it, 

Q.  And  also  continuing  to  consult  with  your  people  and  with 
the  City's  people  —  that  was  the  basis  for  $250,000  of  his  charge. 
You  would  expect  something  like  that,  too,  wouldn't  you?  A. 
Well,  I  don't  know.  To  express  an  opinion  on  conditions  that  are 
only  supposable,  and  — ■ 

Q.  I  am  not  asking  you  so  much  to  express  an  opinion  as  to 
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express  the  view  that  yoU  took  of  the  relation  that  you  resumed  at 
the  Morgan  house  when  you  resumed  a  relation  with  the  Morgan 
house  for  taking  up  this  matter  again  didn't  you  expect  that  it 
would  be  upon  a  business  basis  and  that  it  would  follow  the  course 
that  had  been  taken  in  the  original  matter?  A.  Not  the  same 
course. 

Q.  A  similar  course?  A.  A  course  in  accordance  to  the  bank- 
ing customs. 

Ql.  Well,  was  the  first  action,  and  the  payment  for  the  first 
action,  in  accordance  with  ordinary  banking  customs?  A.  Yes, 
it  was.  Of  course  there  was  no  fixed  obligation,  but  a  moral  one. 
There  was  no  fixed  obligation  on  the  part  of  the  firm  of  Morgan ; 
really,  as  a  matter  of  fact,  it  was  an  exceptional  service  that  they 
performed  —  quite  exceptional. 

Q.  Services  were  rendered  and  they  were  accepted  ^-iid.  they  in- 
volved the  expenditure  of  time  and  effort.  A.  And  they  were 
moderately  paid  for. 

Q.  That  is  another  question.  I  am  asking  you  if  there  was  any 
—  I  will  put  it  this  way :  Was  there  any  change  or  any  different 
arrangement  —  any  statement  of  any  change  or  different  arrange- 
ment when  the  matter  was  resumed  ?    A.  I  couldn't  tell  you. 

Q.  Do  you  know  of  any?  A.  I  don't  know  of  any.  I  don't 
know  what  may  have  transpired  between  Mr.  Shouts  and  Morgan. 

Q.  Wasn't  this  letter  of  Mr.  Shonts  which  I  have  read  in  your 
hearing  addressed  to  Mr.  McAneny,  and  then  a  copy  of  it  sent  to 
the  Mayor,  wasn't  this  letter  designed  to  frighten  the  City  authori- 
ties and  force  their  hands  so  they  would  close  with  the  Interbor- 
ough  ?    A.  I  don't  think  so  at  all.    It  is  a  statement  of  facts. 

Ql  Do  you  really  believe  that  Mr.  Morgan  intended  to  withdraw 
this  money  and  withdraw  from  the  transaction  if  it  wasn't  quickly 
closed?  A.  I  don't  for  a  mement  believe  that  Messrs.  Morgan 
would  make  a  statement  of  that  kind  which  wasn't  based  upon  the 
fact  — I  that  they  didn't  care  to  go  on  with  a  piece  of  business  of 
tliis  sort  indefinitely  and  on  terms  which  they  didn't  consider  were 
satisfactory.  The  statement  that  they  make  there  is  one  which 
I  believe.  And  I  decline  to  join  in  any  imputation  that  that  was 
a  bluff.    That  is  what  you  want  to  get  me  to  say. 

Q.  I  don't  want  to  get  you  to  say  anything,  Mr.  Belmont. 
Please  don't  take  the  attitude  that  the  Comptroller  monopolized 
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the  other  day,  of  implying  motives.  I  say  to  you  what  I  said  to 
him  about  the  questions  that  I  aslc,  and  what  I  said  to  Mr.  Mor- 
gan when  he  started  on  that  line;  he  was  a  gentleman  and  apolo- 
gized, and  we  got  along  pretty  well  after  that.  I  am  putting  to 
you  the  questions  that  I  have  to  because  of  certain  information 
and  certain  complaints  and  certain  statements  that  have  been  made 
to  this  Committee  and  its  counsel  by  various  people,  and  because 
if  these  questions  are  not  put  counsel  and  the  Committee  will  be 
under  some  imputation  of  bad  faith  in  having  been  unwilling  or 
afraid  to  put  questions.  Now,  I  am  going  to  put  questions  to  you 
in  a  lawyer-like  way  and  I  don't  want  you  to  assume  or  make  state- 
ments to  be  implying  some  malicious  motive  or  some  bad  faith  on 
my  part.    A.  Very  well. 

Q.  There  is  no  reason  why  you  should  do  it  and  you  and  I  are 
looking  each  other  in  the  face  while  I  talk  to  you  about  it.  A. 
Will  you  try  to  make  your  questions  short  then? 

Q.  ISTever  mind  about  making  my  questions  short.  I  am  mak- 
ing them  long  sometimes  because  you  don't  answer  quick.  When 
this  record  is  closed,  Mr.  Belmont,  and  my  children,  perhapSj  read 
the  questions  that  I  have  put  to  the  witnesses,  I  want  people  to 
know  that  I  have  put  all  the  questions  that  were  necessary  to 
bring  out  the  propositions  that  are  afloat,  and  that  no  one  can  say, 
"  The  lawyer  here  didn't  do  his  duty."  If  I  don't  do  my  duty  and 
ask  the  right  questions  it  is  because  I  haven't  the  information  and 
don't  know  how. 

ISTow,  I  am  bound  to  ask  you  that  question  because  it  has  been 
said  over  and  over  again,  and  put  up  to  this  Committee,  whether 
you  knew  it  or  not. 

The  question  I  am  asking  is:  Was  there  an  intent  and  purpose 
on  the  part  of  the  Morgan  house  and  those  that  were  closely  as- 
sociated with  him  to  make  an  appearance  to  the  City  of  a  willing- 
ness to  withdraw  or  an  anxiety  to  withdraw,  which  could  be  used 
by  friends  of  the  Interborough  in  the  City's  departments  to  help 
carry  the  matter  through,  and  which  could  be  used  to  frighten 
those  who  might  fear  that  the  transactions  of  the  Rapid  Transit 
would  fail  if  something  wasn't  done  along  the  lines  in  which  you 
and  Mr.  Morgan  were  interested.  And  that  is  why  I  ask  you  if 
you  have  any  knowledge  or  any  information  as  to  whether  the 
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Morgan  house  really  meant  to  stand  upon  that  or  whether  it  wasn't 
a  tactical  step.  And  I  suppose  you  will  stand  upon  what  you 
have  said  before  ?  A.  I  will  repeat  that  I  believe  that  their  state- 
ment was  as  they  put  it. 

Q.  Don't  you  know,  or  are  you  not  informed  that  the  Morgan 
house  and  other  great  financial  interests  in  this  City,  centered  in 
this  City,  had  joined  in  a  movement  to  control  both  the  B.  R.  T. 
and  the  Interborough  through  this  method  of  a  contract  with  the 
City  ?  A.  I  never  heard  of  that  —  that  there  was  a  combination 
to  control  both  corporations  ? 

Q.  Yes.  Did  you  know  that  the  B.  E.  T.  raised  its  forty  mil- 
lion dollars  and  became  liable  for  interest  on  it  before  any  con- 
tract was  signed  ?  A.  You  mean  as  a  definite  and  irrevocable  busi- 
ness transaction  ? 

Q.  As  a  transaction  that  involved  the  payment  of  interest  on 
forty  million  dollars  before  anything  had  been  done  that  fastened 
the  City  down.    A.  No,  I  didn't  know  that. 

Q.  Well,  that  was  Kuhn,  Loeb  &  Co.  They  weren't  bom  yes- 
terday; they  know  what  they  were  about  in  finance,  and  Kuhn, 
Loeb  &  Co.  are  not  unfriendly  to  Morgan  house,  are  they  ?  I  am 
asking  you  as  a  banker  who  must  know  the  situation  of  things  in 
town.  I  don't  propose  to  comment  upon  the  relations  between  the 
banking  houses.    A.  I  don't  know. 

Q.  Well,  I  ask  you,  isn't  it  well  known,  and  don't  you  know, 
that  Kuhn,  Loeb  &  Co.  and  Morgan  &  Company  are  two  of  the 
elements  composed  of  five  great  organizations  that  work  together 
in  handling  large  enterprises  ?  A.  That  is  not  for  me  to  express 
an  opinion  on. 

Q.  I  am  not  asking  you  to  express  an  opinion.  Don't  you  know  ? 
A.  That  is  an  opinion. 

Q.  Don't  you  know?  Don't  you,  as  a  banker,  have  to  take 
cognizance  of  that  fact  ?    A.  State  the  fact,  if  you.  please. 

Q.  The  fact  that  Kuhn,  Loeb  &  Co.  ^and  J.  P.  Morgan  &  Com- 
pany are  two  elements  in  a  combination  of  five  great  financial 
houses  that  work  together  in  carrying  out  large  financial  transac- 
tions?   A.  Oh,  in  a  general  way,  yes. 

Q.  And  if  one  of  those  five  elements  takes  up  a  matter  neither 
of  the  other  four  will  oppose  it.     A.  That  I  decline  to  answer. 

Q.  Don't  you  know  that  is  so  ?    A.  ISTo,  I  don't  know  that. 
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Q.  W'hat  I  refer  to  is  a  combination  composed  of  J.  P.  Mor- 
gan &  Company  and  those  two  banks,  The  First  National  of  New 
York.  (Mr.  Moss  is  conferring  with  Mr.  Klein.)  The  ISTational 
City  Bank  of  liiew  York  —  there  should  be  six  —  Lee,  Higgin- 
son  &  Company  of  Boston  and  New  York,  Kidder,  Peabody  & 
Company  of  Boston  and  New  York,  and  Kuhn,  Loeb  &  Company. 

Now,  when  one  of  those  houses  takes  up  a  matter  none  of  the 
others  do  oppose  it.  Have  you  ever  known  of  them  opposing? 
A.  That  doesn't  follow  at  all.  I  don't  know.  I  am  not  a  party 
to  su.ch  an  arrangement  and  therefore  I  don't  know  its  actual  con- 
dition. But  to  make  such  a  statement  as  that  would  mean  that 
neither  one  or  the  other  company  go  into  an  independent  business 
without  the  other. 

Q.  Exactly.  And  when  J.  P.  Morgan  &  Company  are  financ- 
ing Interborough  and  Kuhn,  Loeb  &  Company  are  financing  B. 
E..  T.,  how  can  you  imagine  any  real  antagonism  between  those 
two  companies  ?    A.  You  must  draw  your  own  conclusions. 

Q.  You  don't  imagine  any?  A.  I  decline  to  make  any  state- 
ment of  that  kind. 

Q.  If  you  do  know  or  do  imagine  any  controversy,  any  real 
controversy  between  two  such  situations  as  that,  I  would  like  to 
have  you  state  it.  A.  I  will  answer  your  facts  and  matters  of 
positive  knowledge  on  my  part,  but  I  have  no  positive  knowledge 
of  that  kind,  and  I  don't  wish  to  express  what  my  imagination 
might  be.    I  will  give  you  any  facts. 

Q.  I  have  reserved  some  of  these  questions  for  you,  Mr.  Bel- 
mont, because  you  are  neither  Kuhn,  Loeb  &  Company  or  J.  P. 
Morgan  &  Company,  nor  are  you  in  the  combination  —  at  least, 
so  far  as  I  have  been  informed  —  that  I  have  mentioned ;  but  you 
are  a  banker  of  many  years'  experience,  of  large  cxperinee,  and 
you  are  perhaps  the  banking  knowledge  of  the  Interborough  Com- 
pany. If  I  were  going  to  pick  out  a  man  who  understood  the 
banking  business,  in  the  directory,  I  should  go  to  you. 

Now,  we  have  this  situation :  Here  are  several  elements  I  want 
you  to  consider.  Interborough,  not  at  the  beginning  but  at  some 
time  after  the  beginning,  put  itself  in  the  hands  of  J.  P.  Morgan 
&  Company  as  its  financial  advisor.  The  B.  E.  T.  put  itself  in 
the  hands  of  Kuhn,  Loeb  &  Company  as  its  financial  helper  and 
advisor.      The  Hudson   Tube   Company  —  Mr.   McAdoo's    Com- 
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pany  —  The  Hudson  and  M'anhattan  Company  at  the  beginning 
was  financed  by  Mr.  Morgan's  house,  but  the  job  was  completed 
by  Kuhn,  Loeb  &  Company,  who  I  think  are  now  the  financial 
agents  or  backers  of  Mr.  McAdoo's  tunnel  proposition.  Remem- 
bering those  facts,  here  comes  the  fact  I  want  to  put  particularly 
before  you  — ■  that,  at  a  critical  time  in  these  negotiations  a  propo- 
sition was  made  by  Mr.  McAdoo's  company,  The  Hudson  and 
Manhattan  Company,  for  building  subways  in  ISTew  York  —  wbioh 
many  people  carelessly  thought  was  an  entirely  independent  thing, 
and  antagonistic  to  both  B.  R.  T.  and  Interborough. 

But  I  ask  you,  don't  you  know,  or  haven't  you  the  information 
upon  which  you  can  state  an  opinion  that  the  offer  that  was  put 
in  by  the  McAdoo  Company,  when  it  was  put  in  was  not  actually 
put  in  in  competition  with  the  Interborough  and  the  B.  R.  T. 
but  was  put  in  as  a  tactical  step,  as  a  part  of  a  policy  to  help  the 
movement  to  get  the  City,  instead  of  building  its  independent  Tri- 
borough  route,  to  build  the  route  that  the  B.  R.  T.  and  the  Inter- 
borougih  people  were  interested  in?  A.  I  know  no'thing  of  the 
kind. 

Q.  Did  you  ever  hear  of  anything  of  the  kind?  A.  I  have 
heard  all  sorts  of  things. 

Q.  Did  you  ever  hear  of  anything  like  that?  A.  I  have  heard 
people  express  opinions  quite  as  far  from  the  facts. 

Q.  Like  that  ?    A.  And  a  great  many  other. 

Q.  Did  you  have  an  opinion  like  that?  A.  I  will  not  express 
an  opinion  here,  Mr.  Moss. 

Q.  Did  you  ever  have  an  opinion  based  upon  the  facts  that  you 
know  ?    A.  I  will  not  express  opinions. 

Q.  Then  I  say  this  to  you,  Mr.  Belmont:  That  the  facts  be- 
fore this  Committee  thus  far,  and  the  facts  wHch  the  Committee 
knows  of,  and  put  upon  its  record,  indicate  that  while  some  of  the 
City  officials  and  many  people  in  the  City  were  urging  the  City 
to  build  an  independent  route,  we  may  call  it  the  Tri-borough 
route  for  lack  of  a  more  definite  term,  and  while  candidates  were 
pledging  themselves  to  build  an  independent  City  route  which 
would  be  separate  entirely  from  any  obligations  or  copartnership 
relations  with  bankers,  thei*e  was  at  that  very  time  an  understand- 
ing among  financial  people  behind  the  railroads  in  this  Ctiy  by 
which  they  were  to  combine  and  by  their  various  tactical  methods 


Report  of  Joint  Losgislative  Committee  489 

boat  down  the  proposal  of  a  City  built  independent  subway  and 
bring  out  of  it  just  such  a  thing  as  did  come  out  in  the  Dual  Con- 
tract, where  the  City  is  a  partner  and  where  the  control  is  in  the 
banking  houses.    A.  It  is  impossible  to  answer  it. 

Q.  You  can't  answer  that  ?    A.  I  don't  think  anybody  can. 

Q.  Don't  you  know  that  there  was  an  understanding  at  the  very 
beginning  by  which  that  was  to  be  brought  about  ?    A.  Why,  no. 

Q.  Wasn't  there  such  an  understanding  at  the  time  that  the 
private  capital  bill  was  being  devised  and  put  through,  so  that  pri- 
vate capitalists  could  get  into  this  game  in  the  City  of  New  York 
— 'Wasn't  there  such  an  understanding  then?  A.  I  really  don't 
know.     There  was  nothing  of  that  kind  known  to  me. 

Q.  When  you  got  a  million  and  a  half  dollars  for  the  "  Mule  " 
railroad  up  there  in  —  A.  Now,  Mr.  Moss,  I  will  explain  the 
conditions  of  that,  and  I  won't  allow  you  to  ■ — 

Q.  You  must  submit  to  cross-examination  on  that.  A.  I  will 
submit  to  whatever  — 

Q.  ISTow,  you  can't  come  in  here  and  give  us  a  statement  pre- 
pared in  your  own  way  assisted  by  your  own  lawyers  and  not  be 
cross-examined  on  it.  If  you  tajke  that  position  your  statement 
will  have  to  be  rejected.  A.  'In  using  that  term  you  imply  some- 
thing. 

Q.  Perhaps  I  fell  into  the  vernacular,  and  if  that  is  your  point 
I  accept  it,  and  if  it  seemed  to  be  an  imputation  I  apologize  for 
it.  I  will  put  it  in  this  form:  When  you  accepted  value,  face 
value,  of  a  million  and  a  half,  ^actually  worth  a  great  deal  more, 
for  a  railroad  that  cost  you  less  than  $300,000,  didn't  you  provide 
a  fund  thereby  which  you  did  not  keep  all  to  yourself  ?  A.  Mr. 
Moss,  your  question  is  full  of  inaceuraeies. 

Q.  Correct  me,  won't  you?  A.  The  record  is  there.  That 
shows  you  that  those  are  not  the  facts,  and  therefore  in  asking 
your  question  you  must  state  facts.  It  is  not  the  facts  that  you 
are  stating.  You  are  stating  a  supposition,  but  those  are  not  the 
facts. 

Senator  Thompson. —  I  suggest  that  the  question  be  read,  and 
have  the  witness  point  out  the  inaccuracies. 
The  question  is  read  by  the  stenographer. 

Mr.  Belmont. —  I  mean  to  say  that  the  statement  that  I  re- 
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ceived  a  million  and  a  half,  as  you  called  it  —  I  don't  know 
wliether  that  is  dollars  —  for  a  railroad  which  cost  me  a  less 
amount,  you  know  perfectly  well  —  Mr.  Moss  does  when  he  asks 
that  question,  that  is  not  in  accordance  with  the  record  on  the  sub- 
ject. The  record  was  made  clear  to  you  and  it  was  filed  with 
you  here.  As  to  how  that  transaction  was  carried  out,  it  wasn't 
a  question  of  this  City  Island  road  at  all,  and  there  were  other 
questions  involved.  And  therefore  I  won't  answer  that  question. 
That  is  based  on  a  misstatement. 

Q.  I  see  what  you  are  getting  to,  and  I  didn't  see  it  before. 
The  railroad  did  cost  you  less  than  $300,000  — ■  I  think  I  have 
given  you  outside  figures  on  that.  A.  I  understand,  but  that  state- 
ment involves  an  imputation.  It  was  made  quite  clear  that  when 
that  was  bought  while  my  firm  bought  it,  it  was  understood  by 
my  associates  and  the  reason  why  I  bought  it,  and  not  as  an  indi- 
vidual. I  mean  to  say  there  has  been  so  much  misconception  that 
you  mustn't  repeat  the  misconception  in  your  questions  to  me, 
because  I  have  given  you  the  record. 

Q.  I  know,  but  I  can't  be  bound  by  your  statement.  A.  I  have 
given  you  the  record. 

Q.  Nor  by  the  record.  But  did' that  railroad  cost  your  house 
more  than  $300,000  ?    A.  The  exact  figures  were  given  you. 

Senator  Thompson. —  $340,000.  Is  that  correct  ?  A.  Yes,  but 
that  question  involves  an  admission  that  the  payment  was  made 
for  that,  and  — ■ 

Q.  (Mr.  Moss.)  I  am  going  to  divide  the  question  up  so  that 
we  can't  be  at  swords'  points.  Now,  what  you  got  for  it  was  stock 
of  the  par  value  of  a  million  and  a  half,  wasn't  it  ?    A.  Exactly. 

Q.  And  the  receipt  which  you  gave  indicated  not  only  that 
you  gave  them  the  railroad  but  included  the  services  which  you 
had  rendered?  A.  Mr.  Moss,  I  am  going  to  refer  you  to  the  rec- 
ord, and  I  decline  to  answer  any  further  questions  on  that  subject. 

Q.  It  left,  under  the  characterization  of  "  Service,"  consider- 
ably more  than  a  million  dollars?  A.  I  decline  to  answer,  and 
refer  you  to  the  record. 

Q.  I  know,  but  that  is  what  the  record  shows.  A.  I  will  refer 
YOU  to  the  record.  The  question  is  on  appeal  now.  You  have 
access  to  those,  and  I  decline  to  answer  any  question  in  connection 
with  that  transaction. 
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Q.  Then  I  say  to  voii,  since  jou  decline  to  answer  questions 
giving  you  a  wide  latitude  of  possible  errors  and  mistakes  —  there 
remained  to  you  under  the  term  of  that  receipt  over  a  million 
dollars  given  to  you  for  "  Services."  ISTow  then,  did  you  keep 
all  of  that  money,  or  did  you  pay  some  of  it  to  other  persons  ?  A. 
I  refer  you  to  the  record  of  the  court,  where  all  that  is  given  in 
detail. 

Q.  I  don't  care  anything  about  the  record  of  the  court  —  A. 
Evidently. 

Q.  — ■  because  I  am  dealing  with  you,  and  those  are  matters 
that  the  court  did  not  dispose  of.    A.  You  are  wrong.     They  did. 

Q.  Well,  did  you  pay  any  portion  of  the  money  which  you  got, 
or  other  money  representing  it,  to  other  persons  ?  A.  You  will 
find  the  record  in  the  court. 

Q.  Have  you  not  said  that  people  had  a  misconception  of  this 
thing  —  substantially,  that  you  were  not  greedy  and  reaching  out 
for  money  as  some  people  thought  you  were,  but  that  there  were 
difficulties  that  you  had  to  deal  with  which  were  not  on  the  sur- 
face and  that  other  people  got  some  of  that  money?  You  said 
that.    A.  Are  you  trying  to  add  to  the  misconception? 

Q.  ISTo,  sir ;  I  am  giving  you  an  opportunity  to  correct  any  mis- 
conception there  may  be.  A.  The  record  of  the  court  corrects  the 
misconception. 

Q.  I  don't  care  anything  for  the  record  of  the  court  for  the  pur- 
pose of  this  examination  here,  and  I  say  the  reason  for  that  is 
that  the  court  did  not  have  that  issue  to  deal  with.  It  appeared 
that  you  had  rendered  services,  and  those  services  received  a  valu- 
ation on  your  part,  and  the  court  found  no  reason  for  disturbing 
the  valuation  which  you  made,  and  it  took  for  granted  your  state- 
ment upon  that,  which  was  practically  uncontradicted.  But  now 
I  am  getting  underneath  that.  A.  Your  statement  isn't  in  ac- 
cordance with  the  fact,  Mr.  Moss. 

Q.  I  am  getting  underneath  that,  and  I  ask  you  the  simple  ques- 
tion, did  you  not  pay,  or  was  there  not  paid  on  account  of  the  sur- 
plus which  you  received  at  that  time,  moneys  to  other  persons 
that  you  had  to  pay  it  to  for  the  sake  of  your  railroad  interests  ? 
A.  What  do  you  mean  to  imply  ?  There  were  some  payments  made 
that  were  not  disclosed  in  the  proceedings  before  the  court  ? 

Q.  I  don't  imply  anything.     A.  I  consider  that  an  insult. 
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Q.  Never  mind  about  the  insults.  There  isn't  a  witness  that 
comes  here  that  doesn't  insult  me,  and  I  am  as  good  as  any  of 
them,    liow,  if  you  take  that  as  an  insult  you  will  have  to  do  it. 

Senator  Thompson. — '  Just  get  this  straightened  out.  I  want 
to  say  this  to  the  witness :  Now,  if  Mr.  Moss  asks  a  question,  you 
can  answer  it,  and  the  fact  is  in  accordance  with  your  answer,  and 
not  in  accordance  with  his  question ;  but  if  he  asks  a  question  and 
you  don't  answer  it,  you  made  the  answer  by  referring  to  the 
answer,  then  of  course  it  will  carry  an  implication  to  the  Com- 
mittee. Now,  answer  these  questions.  A.  If  you  will  permit 
me  I  will  explain  exactly  what  was  done. 

Senator  Thompson. —  The  Committee  don't  understand  that. 
Notwithstanding  the  court  record,  we  don't  understand.  I  would 
like  to  understand,  and  why  not  tell  us  the  facts  about  it?  A. 
Have  you  read  the  court  record  ?  Has  Mr.  Moss  read  the  court 
record  ? 

Mr.  Moss. —  Yes,  yes. 

Mr.  Belmont. —  He  will  find  there,  the  record  refers  to  all  those 
matters  stated  under  it.  He  will  find  there  the  exact  distribution 
that  was  made-of  that;  and  Mr.  Moss  has  just  practically  said  that 
the  record,  didn't  show. 

Senator  Thompson.- —  That  doesn't  make  any  difference  to  us. 
A.  You  mean,  was  I  obliged  to  pay  any  sums  to  anybody  that  I 
owed  them  to?  Now,  the  court  record  shows  this:  The  records 
show  there  were  no  obligations  to  pay  anybody.  But  it  also  shows 
that  we  made  voluntary  compensation  to  Mr.  McDonald  of  a  hun- 
dred thousand  dollars  for  his  services  such  as  he  had  rendered  in 
fact  he  knew  nothing  about  it  until  he  received  it.  That  was  dis- 
closed in  the  testimony;  and  the  reason  that  you  asked  the  ques- 
tion is  to  try  to  make  me  disclose  some  payments  to  somebody,  and 
there  was  nobody.  We  had  no  obligations  when  that  amount  was 
voted,  no  obligations  when  that  amoimt  was  paid.  The  record  was 
perfectly  clear  on  the  subject,  and  the  hiundred  thousand  dollars 
of  stock  given  to  Mr.  McDonald  was  shown  to  have  been  a  volun- 
tary compensation  on  our  part. 

Q.  (Mr.  Moss.)  Haven't  you  said  within  the  last  six  months 
that  you  did  not  keep  all  of  that  money  for  yourself?  —  that  in 
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substance  ?  That  other  mo^neys  had  to  be  paid  ?  A.  JSTo,  sir,  no. 
You  will  find  no  statement  of  that  kind  from  me,  and.  there  is  no 
record  of  anything  of  that  kind. 

Q.  I  didn't  speak  of  a  record;  I  spoke  of  conversation.  A. 
Evidently  the  records  of  courts  are  a  matter  neither  of  interest 
nor  belief  to  you. 

Q.  Now,  have  you  ever  said  within  the  last  six  months  that  you 
didn't  keep  all  of  that  money  yourself,  but  that  you  paid  some  of 
it  to  other  persons  ?  It  isn't  the  record  of  the  court ;  there  is  no 
such  thing  as  records  of  co'urts  in  the  sense  of  making  a  fixed  and 
settled  fact.  We  often  have  to  go  behind  the  record  of  the  court 
to  find  out  if  there  were  mistakes  or  errors.  Now  Mr.  Belmont, 
when  you  bought  that  railroad  you  bought  it,  if  I  remember  your 
statement  correctly,  because  you  deemed  it  was  necessary  to  have 
a  railroad  in  operation  around  which  you  could  turn  transactions 
that  you  wanted  to  handle.  A.  No,  I  didn't  make  any  such  state- 
ment as  that. 

Q.  Did  you  have  to  have  the  railroad  ?  A.  I  didn't  make  any 
such  statement. 

Q.  Did  you  have  to  have  the  railroad  ?  A.  Yes,  I  said  it  was 
necessary. 

Q.  And  having  obtained  it,  you  found  the  necessity  was  ob- 
viated by  an  act  of  the  Legislature,  so  that  the  company  could  get 
rid  of  it  —  the  company  could  dispose  of  the  railroad.  Isn't  that 
right?    A.  I  stated  yes  later  on. 

Q.  The  company  got  rid  of  it.  Now,  were  there  any  payments 
made  to  anybody  in  connection  with  the  passage  of  that  legisla- 
tion ?  Do  you  know  or  have  you  any  information  on  that  subject  ? 
A.  Of  course  not. 

Q.  Don't  say  of  course  not.  A.  I  intend  to  repeat  "  of  course 
not." 

Q.  Well,  all  right.  Did  you  keep  all  of  the  property  or  money 
that  you  received  for  that  railroad  or  the  proceeds  thereof,  or  was 
any  portion  of  it  paid  to  other  persons?  A.  There  was  the  hun- 
dred thousand  dollars  of  stock  given  to  Mr.  McDonald ;  that  is  all. 

Senator  Thompson. — 'How  much  par  value  of  stock?  A.  A 
million  and  a  half  par  value. 
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Q.  (Mr.  Moss.)  Xow,  you  have  referred  to  the  court  record. 
Do  those  court  records  show  what  you  did  mth  the  balance  ?  A. 
I  think  so.    I  think  the  statement  was  made  about  it. 

Q.  All  of  the  balance?  I  don't  remember  that;  there  must  be 
some  record  I  haven't  seen.  A.  Now  Mr.  Moss  I  have  told  you 
that  there  was  no  other  disposition  made  but  that.  Are  you  satis- 
fied with  that  answer? 

Q.  ISTo.     A.  Well  then,  I  will  answer  no  further  then. 

Q.  You  have  just  said  that  the  court  record  shows  what  you  did 
with  the  rest  of  it,  and  I  have  said  I  didn't  see  it.  Is  there  any 
court  record  which  shows  what  you  did  with  the  rest  of  it  ?  A. 
I  don't  recall  —  that  is,  in  that  form.  I  will  tell  you  now,  that 
no  other  disposition  was  made.     Do  you  understand  ? 

Q.  Oh,  I  understand.  A.  And  I  will  tell  you  that  again,  per- 
fectly distinctly,  so  it  isn't  necessary  to  ask.  The  only  amounts 
were  paid  to  anybody  biat  August  Belmont  and  Company  as  the 
fimi,  and  of  course  the  distribution  of  that  so  far  as  that  is  con- 
cerned, but  no  sums  were  paid  to  anybody  outside  of  August  Bel- 
mont and  Company.     Do  yO'U  understand  what  that  means  ? 

Q'.  That  don't  answer  the  question  whether  August  Belmont 
&  Company  paid  some  moneys  out  which  they  wouldn't  have  paid. 
A.  Well,  they  paid  no  moneys  out.  There  was  nothing  paid  out 
in  connection  with  that  transaction  to  anybody  excepting  the  hun- 
dred thousand  dollars  of  stock  given  to  Mr.  McDonald,  which  he 
received,  and  didn't  even  demand  —  didn't  know  anything  about 
until  it  was  given  to  him. 

Senator  Thompson. —  Then,  when  you  got  fourteen  hundred 
thousand  dollars  of  stock  — '  have  you  got  it  yet  ?  A.  Yes.  You 
asked  whether  any  of  that  money  was  used  in  connection  with  the 
legislation. 

Q.  Yes.  A.  I  told  }'0u  no  —  any  money  of  any  kind  —  noth- 
ing. 'No,  not  a  dollar  came  from  me  or  anybody  connected  with 
me  or  my  firm  or  as  far  as  I  know,  the  Interborough. 

Senator  Thompson. —  Who  was  your  lawyer  in  that  transac- 
tion ?    A.   I  think  Mr.  George  W.  Wickersham. 

Q.  Wlio  paid  him  ?  A.  ^'ou  mean  for  the  services  —  the  Inter- 
borough. 

Q.  ITow  much  did  they  pay  him?  A.  I  can't  tell  you.  He 
received  the  regular  compensation  as  attorney  for  the  company. 
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Q.  Didn't  lie  receive  a  compensation  on  account  of  this  matter  ? 
A.  Of  course  whatever  compensation  he  or  his  firm  received  are  a 
matter  of  record  in  the  company's  books. 

Q.  You  don't  remember  vs^hat  he  got?  A.  For  this  particu- 
larly —  I  don't  think  he  got  anything  particularly  for  attending 
to  that  part  of  it.  He  was  paid  —  and  his  firm,  for  their  regular 
services  as  co'unsel.  But  you  mean  by  that  that  for  the  purposes 
of  procuring  this  legislation  any  particular  sum  was  paid  —  not 
that  I  know  of. 

Mr.  Wickersham  acted  for  you  in  the  purchase  of  that  City 
Island  road  ?  A.  I  won't  be  positive,  but  I  think  it  was  stated 
here  before  that  I  think  it  was  he  that  drew  the  bill  which  was  to 
provide  us  with  the  charter.  I  think  that  application  was  made 
in  due  course  and  that  request  was  before  the  legislature. 

Q.  That  is,  he  acted  for  you  before  the  legislature  ?  A.  I  don't 
know  to  what  extent. 

Q,  Did  he  have  charge  of  the  matter  during  the  purchase  of 
the  City  Island  road  ?  A.  His  firm  had  charge  of  securing  a 
charter  for  us  in  a  perfectly  open  and  above  board  way. 

Q.  Oh,  yes,  I  understand.  But  did  Mr.  Wickersham  attend  to 
it  personally?  A.  It  is  too  long  ago  for  me  to  give  you  the  de- 
tails of  it.    They  are  very  easily  ascertained. 

Q.  Just  what -I  care  to  know  was  the  extent  of  the  service  that 
he  performed.  I  assume  from  what  you  say  now  that  he  attended 
to  the  transaction  when  you  purchased  the  City  Island  road.  He 
also  attended  to  the  transaction  in  reference  to  legislation  that 
you  desired,  and  he  also  attended  to  the  transaction  when  you  sold 
the  City  Island  road  to  the  Interborough.  A.  Yes,  and  he  at- 
tended to  that  in  a  professional  way,  and  I  don't  recall  and  I 
doubt  very  much  if  there  was  any  special  mention  made  of  those 
sei-vices.  There  may  have  been,  but  they  didn't  involve  anything 
other  than  the  ordinary  compensation  for  work.     That  is  all. 

Q.  Wow,  I  understand  that  Mr.  Wickersham  attended  to  the 
drawing  of  the  resolutions,  the  minutes,  of  the  Interborough  direc- 
tors at  this  time.     A.  In  connection  with  that? 

Q.  In  connection  with  the  City  Island.  A.  Yes.  Those  are 
all  matters  of  record  in  the  case. 

Q.  (Mr.  Moss.)  Well  now,  the  bankers  wouldn't  have  been 
able  to  handle  this  matter  for  the  companies  if  the  Wagoner  Bill 
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liadii't  goue  through,  would  they?  A.  Are  you  speaking  about 
the  City  Island  ? 

Q.  ITo,  we  have  left  the  City  Island  matter  now  for  this  ques- 
tion :  You  remember  the  Wagoner  Bill  that  was  pending  —  that 
was  in  1912,  before  these  contracts  were  signed;  contracts  were 
held  up  for  a  little  while,  and  this  legislation  was  passed.  A. 
What  is  the  question? 

Q.  I  ask  you,  do  you  remember  it  ?    A.  Yes,  in  a  general  way. 

Q.  Do  you  remember  any  discussion,  or  have  you  any  infonna- 
tion  as  to  any  difficulty  that  was  experienced  in  putting  the 
AVagoner  Bill  through?  A.  That  I  don't  know.  I  don't  know 
that.  But  that  expression  "putting  it  through" — you  mean 
by  that  — 

Q.  Having  it  enacted.  That  is  the  term  that  we  generally  un- 
derstand. A.  Your  question  iirst  was  apparently,  couJd  we  have 
carried  out  this  transaction  but  for  the  Wagoner  Bill. 

Q.  No,  I  got  away  from  that.  I  asked  you  if  you  remembered 
any  difficulty  in  connection  with  that  legislation.  A.  ~No,  I  wasn't 
giving  that  any  special  attention  at  all.  I  knew  it  was  before  the 
legislature. 

Q.  ISTow,  I  have  read  these  letters  of  Mr.  Shonts  relating  to  thb 
bankers  and  the  danger  of  their  withdrawing  their  offer.  These 
were  brought  from  the  Mayor's  office.  And  I  find  attached  to  it 
a  memorandum  apparently  by  the  Mayor,  dated  May  9,  1912. 

Memorandum : 

"  In  conversation  with  President  McAneny  on  the  subject 
of  speedy  acceptance  of  the  Interborough's  proposition,  Presi- 
dent McAneny  stated  that  such  proposition  was  entirely  satis- 
factory except  with  respect  to  the  tunnel  routes  tO'  Brooklyn. 
President  McAneny  stated  that  the  B.  E.  T.  were  opposed  to 
the  Clarke  St.  route  and  wanted  the  Whitehall  Street  route. 

"  I  told  President  MoAneny  that  we  had  always  favored 
the  Liberty  St.  and  that  we  would  accept  the  Liberty  Street 
route,  and,  therefore,  leave  Montague  Street  for  the  B.  R.  T., 
which  seemed  to  dispose  of  that. 

"  McAneny  then  said  that  what  stood  in  the  way  of  the 
immediate  acceptance  of  the  Interborough  offer  was  that  thev 
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liad  no  definite  proposition  from  the  B.  R.  T.,  and  he  further 
stated  that  inasmuch  as  the  principles  of  a  preferential  pay- 
ment to  the  Interborough  were  based  on  the  dual  system  of 
operation,  unless  they  did  trade  with  the  B.  R.  T.,  and  thereby 
create  the  dual  system,  they  could  not  defend  tiie  principle  of 
a  preferential  payment  to  the  Interborough. 

"  I  thereupon  stated  to  Mr.  McAneny  that  the  Board  of 
Estimate  and  Apportionment  had  voted  in  favor  of  giving  all 
of  the  proposed  subway  lines  to  the  B.  R.  T.  for  operation  on 
the  principle  of  a  preferential  payment  without  any  Inter- 
borough competition,  and  it  was,  therefore,  not  clear  to  me 
why  the  principle  of  preferential  could  not  be  applied  in  a 
trade  with  the  Interborough  even  before  trading  with  the 
B.  R.  T. 

"  ]\[cAneny  further  stated  that  they  were  building  certain 
subways  which  it  was  proposed  to  award  to  the  B.  R.  T., 
and  that  if  they  traded  with  the  Interborough  and  subse- 
quently did  not  trade  with  the  B.  R.  T.  they  would  have 
those  subways  on  their  hands. 

"  In  response  to  this  I  called  his  attention  to  the  fact  that 
in  the  Interborough's  proposition  it  agreed  to  operate  any 
and  all  subways  built  by  the  City,  and  that,  therefore,  if  the 
contingency  he  had  in  mind  should  arise  those  subways  could 
automatically  come  under  the  Interborough's  present  pro- 
posal for  operation." 

Mr.  Moss. —  Now,  this  memorandum  is  marked  in  pencil  "At- 
tach to  Shouts'  last  letter,"  with  the  name  of  "  Casey."  Written 
all  in  pencil.     This  is  just  as  it  came  from  the  files. 

Mr.  Belmont,  the  proposition  in  this  phrase  I  want  to  read  over 
to  you  again,  and  ask  if  that  ever  was  discussed  among  you  gen- 
tlemen either  on  the  Executive  Committee  or  the  Board  of  Direc- 
tors : 

"  McAneny  then  said  that  what  stood  in  the  way  of  the 
immediate  acceptance  of  the  Interborough  offer  was  that  they 
had  no  definite  proposition  from  the  B.  R.  T.,  and  he  further 
stated  that  inasmuch  as  the  principles  of  a  preferential  pay- 
ment to  the  Interborough  were  based  on  the  dual  system  of 
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operation,  unless  they  did  trade  witli  the  B.  E.  T.,  and  thereby 
create  the  dual  system,  they  could  not  defend  the  principle 
of  a  preferential  payment  to  the  Interborough." 

Was  that  idea  ever  discussed  in'  your  Executive  Committee  or 
in  the  Board  of  Directors  ?  A.  Yes ;  but  isn't  this  a  memorandum 
of  conversations  and  statements  made? 

Q.  This  is  just  as  I  have  read  it  —  a  memorandum  attached  evi- 
dently in  the  Mayor's  office  to  this  correspondence.  A.  During 
the  whole  progress  of  these  negotiations  there  were  a  great  many 
reports  as  to  what  was  taking  place  and  it  has  been  Mr.  Shonts' 
habit  always  to  dictate  —  now  I  don't  remember  whether  that  par- 
ticular statement  came  under  my  observation.  But  the  question 
of  proferential,  as  I  recall  it,  was  always  an  element  that  origi- 
nated with  the  Brooklyn  Eapid  Transit.  I  think  it  did,  although 
it  was  a  matter  of  discussion  and  negotiation,  it  originated  there. 
And  I  presume  in  that  statement,  it  seems  to  be  perfectly  clear 
that  they  hadn't  reached  a  finality  in  their  negotiations  with  the 
Brooklyn  Eapid  Transit,  and  they  didn't  want  to  close,  as  he  states, 
this  with  the  Interborough  and  introduce  that  feature,  which  we 
were  entitled  to  if  it  was  introduced. 

Q.  I  am  asking  you  the  question  because  this  statement  may 
have  been  written  by  Mr.  Shonts.  It  doesn't  seem  to  have  been, 
but  it  is  just  possible  it  is  an  unsigned  statement.  It  is  dated 
May  9,  1912  —  I  think  the  date  when  the  arrangement  cumulated 
was  May  24,  1912  —  so  it  is  pretty  close. 

ISTow,  do  you  know  any  reason  why  a  preferential  should  have 
originated  with  the  B.  E.  T.  rather  than  the  Interborough  ?  A. 
I  really  can't  give  you  any  reason  for  that,  but  that  was  always 
my  impression  — •  that  it  had. 

Q.  It  may  have.     I  couldn't  say  it  didn't. 

Senator  Thompson. —  Is  that  the  court  record  you  have  there  ? 
A.  ISTo,  this  is  simply  a  book  that  was  got  up  in  1904,  and  I 
thought  that  if  you  were  going  to  ask  me  any  further  questions 
about  the  beginning  of  the  subway,  this  gives  the  whole  history. 
That  is  all. 

Mr.  Moss. —  That  is  a  beautiful  book.  I  have  seen  it,  Mr.  Bel- 
mont. 
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Senator  Thompson. —  Don't  let  me  get  jou  away  from  what  you 
were  talking  about  at  that  time.  A.  This  question  moved  back- 
wards and  forwards  so  that  I  couldn't  put  my  finger  on  anything 
without  reference  to  the  minutes  of  the  meetings. 

Q.  (Mr.  Moss.)  Mr.  Quackenbush  thinks  this  is  Mr.  Shonts' 
memorandum.  A.  Well,  it  sounds  very  much  like  it.  In  order 
to  make  a  record  of  conversations,  there  was  a  quantity  of  those, 
and  it  may  have  been  conveyed  to  the  board.    I  think  it  was. 

Q.  We  will  take  the  opinion  of  Mr.  Quackenbush  as  the  indi- 
cation for  the  present  at  any  rate. 

Now,  it  has  seemed  to  us,  Mr.  Belmont,  that  in  the  division  of 
territory  the  B.  E.  T.  got  much  the  better  of  it.  And  I  am  wonder- 
ing why  the  B.  K.  T.  should  have  been  insisting  upon  a  preferen- 
tial —  I  wondered  what  argument  you  had  ever  heard  in  favor 
of  a  preferential  as  coming  from  the  B.  R.  T.  side.  A.  Well,  I 
don't  know.  That  is  a  number  of  years  agO',  of  course.  But  it  was 
always  in  my  mind  that  that  preference  idea  came  from  that  side 
of  the  river. 

Q.  (By  Mr.  Shuster. )  It  is  your  understanding,  Mr.  Belmont, 
that  the  B.  E.  T.  could  have  a  preferential  any  wise  similar  to 
that  Interborough  preferential  ?  A.  The  principle  of  it  —  I  mean 
the  idea  of  the  preferential  payment  as  it  developed,  as  I  recollect 
it — 

Q.  As  a  matter  of  fact,  the  theory  on  which  your  preferential 
was  allowed  to  the  Interborough  was  the  fact  that  they  had  an 
existing  operation  from  which  there  was  an  income  ?  A.  With  the 
Interborough  ?    Yes. 

Q.  And  the  B.  R.  T.  did  not  have  any  subways  that  it  was 
operating  belonging  to  the  City  —  therefore  it  had  no  right.  A. 
But  they  were  to  have,  under  the  new  arrangement. 

Q.  But  it  was  under  the  Tri-borough  system  ?    A.  Yes. 

Q.  And  taken  under  the  Tri-borough  system,  they  would  have 
had  some  part  of  the  then  existing  subways  ?  A.  I  don't  Icnow 
that  far.  But  of  course  when  it  came  to  making  that  preferential 
I  am  not  confusing  our  preferential  with  it.  You  mean  the  prefei'- 
ential  payment  that  was  to  be  paid  to  our  company  befor-e  we 
divided  with  the  City  ? 
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Q.  Yes.  A.  Because  that  was  an  established  business  tbat 
would  have  to  be  based  upon  something.  It  couldn't  be  thrown 
into  a  general  chance  of  a  very  largely  extended  system. 

Q.  So  that  you  couldn't  be  correct  then  —  that  the  suggestion 
of  the  preferential  would  come  from  the  B.  E.  T.    No,  no. 

Q.  You  probably  had  in  mind  —  A.  I  think  I  had  something 
else  in  mind.     If  you  will  correct  that  statement  — ' 

Mr.  Quackenbush. —  Have  you  got  the  B.  R.  T.  as  first  over 
here,  Mr.  Schuster,  in  March,  1912  ? 

Mr.  Schuster. —  We  have  that  of  1911  over  here. 

Senator  Thompson. —  We  have  got  all  that  over.  We  took 
them  yesterday  —  Colonel  Williams  brought  them  over  and  put 
them  in  the  record. 

Mr.  Shuster. —  They  would  have  no  ground  upon  which  to  con- 
tend for  a  preferential  payment. 

Mr.  Q,uackenbush. —  As  I  recollect  it,  they  figTired  that  when 
they  put  their  elevated  earnings  in  with  the  new  subway  earnings, 
that  they  should  have  what  was  equivalent  to  their  existing  profits 
on  their  elevated  earnings  first  set  aside,  and  in  that  way  the  idea 
of  a  preferential  originated  witht  them. 

Mr.  Schuster. —  That  is  your  idea  ? 

Mr.  Quackenbush. —  Yes. 

Senator  Thompson. —  On  what  theory  did  they  get  all  those 
little  favors  ?  They  got  an  amortization  fund  on.  the  Centre  Street 
Loop  that  amounted  to  a  million  or  so. 

Mr.  Quackenbush. —  Senator,  now  yoii  are  getting  away  from 
the  contribution  on  the  accuracy  of  the  thing  that  I  wanted  to 
make.  I  cm't  undertake  at  this  moment  to  explain  all  the  negotia- 
tions of  the  B.  E.  T.,  because  in  the  first  place  I  haven't  a  knowl- 
edge about  them.  But  this  discussion  here  I  did  know  about,  and 
my  recollection  —  and  I  wanted  to  verify  it  by  looking  at  their 
offer  — •  is  that  the  first  suggestion  of  financial  plan  w-hich  subse- 
quently had  applied  to  it  the  name  preferential  came  in  the  first 
general  offer  of  the  B.  E.  T.  in  March,  1911.    And  that  idea  was 
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as  I  have  just  stated,  that  they  were  going  to  pool  the  earnings 
from  their  existing  elevated  railroads  with  the  earnings  from  the 
new  subways  and  that  because  they  would  have  contributed  that 
earning  power  they  wanted  that  first  set  aside  and  maintained  so 
that  the  City  and  they  would  share  in  any  surplus  earning  power 
of  the  elevated  lines  plus  the  earning  power  of  the  new  subway. 
That  thought  started  the  suggestion  of  Mr.  Shonts'  memorandum. 
Mr.  McAneny's  idea  of  May,  1912,  was  an  elaboration  of  that 
same  thought. 

Mr.  Schuster. —  Mr.  Belmont's  recollection  was  correct. 

Senator  Thompson. —  Of  course  they  got  some  things  there  that 
you  didn't  contemplate. 

Mr.  Quackenbush. —  I  only  wanted  to  get  at  the  point  as  to 
where  that  thing  originated,  and  that  is  my  recollection  as  to  where 
that  originated. 

Mr.  Belmont. —  I  would  have  to  refresh  my  memory.  But  suf- 
fice it  to  say  that  the  beginning  of  any  moves  from  our  original 
propositions  that  went  backwards  and  forwards  and  changed  and 
rejected  and  so  forth,  that  this  origin  of  the  "  new  "  move,  as  I 
recall  it,  came  from  the  B.  R.  T. 

If  you  want  me  to  answer  about  it  I  would  have  to  refresh  my- 
self because  it  is  too  long  ago: 

Mr.  Moss. —  Now  then,  before  there  was  any  legislation,  it 
would  have  been  necessary  for  the  City  to  build  its  own  subways, 
isn't  that  your  imderstanding  of  it?  It  took  legisaltion  to  cut 
loose.    A.  Yes. 

Q.  And  the  first  bill  was  called  the  Private  Capital  Bill ;  then 
there  was  some  little  thing  I  have  forgotten  just  what  it  was,  that 
came  into  it.    A.  You  mean  the  Elsburg  Bill  ? 

Q.  Then  came  the  Wagoner  Bill,  which  someone  discovered  was 
necessary  after  the  City  had  practically  agreed. 

Stenator  Thompson. —  The  primary  purpose  was,  that  the  mat- 
ter was  submitted  to  Justice  Blackmore  and  he  couldn't  decide 
on  it. 
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ilr.  Moss. —  He  lield  his  decision  until  the  Wagoner  Bill  was 
passed.  So  that  in  the  first  place  it  required  legislation.  Now, 
after  legislation  had  been  obtained  which  would  enable  private 
capital  to  come  in,  the  next  question  was,  supposing  that  the  city 
was  inclined  to  build  the  subway  whether  it  had  the  capital  or  the 
debt  limit  sufficient  to  issue  the  bonds  for  it.  Do  you  remember 
the  addresses  of  Mayor  Gaynor  and  Comptroller  Prendergast  in 
the  campaign  of  1909,  and  of  the  other  candidates  toO',  where  the 
ability  of  the  City  to  do  this  work  was  affirmed  loudly,  affirmed 
and  promises  were  made  by  these  candidates  upon  the  strength 
that  the  City  was  able  and  would  build.  You  remember  that? 
A.    (Mr.  Belmont.)     Yes,  I  remember  in  a  general  way. 

Q.  Do' you  remember  that  in  the  latter  part  of  the  year  1909, 
the  latter  part  of  the  McClellan  Administration,  it  was  reported 
very  generally  in  the  newspapers  that  the  administration  was  using 
up  the  debt  limit  by  large  expenditures  ?    A.  Yes. 

Q.  I  will  introduce  some  newspaper  articles  on  that  subject — ■ 
one  or  two  of  them  as  examples,  before  we  close  this  session.  Did 
you  make  any  inquiries  yourself  in  order  to  have  an  opinion 
whether  it  was  true  or  not  that  the  debt  limit  was  thus  being  dis- 
sipated? A.  ISTo,  no  private  inquiries  of  my  own.  No,  I  didn't 
examine  it  accurately. 

Q.  There  were  some  very  heavy  expenditures,  I  believe.  From 
what  I  have  looked  at  the  record  I  find  some  very  heavy  expendi- 
tures in  the  latter  part  of  the  McClellan  Administration.  But 
it  wasn't  very  long  before  an  anniouncement  was  made  by  Comp- 
troller Metz  that  there  was  a  large  debt  limit.  It  wasn't  very  long 
before  a  decision  came  out  through  the  evidence  before  General 
Tracy,  showing  that  there  was  a  lot  of  money  in  sight,  and  then 
there  were  the  additions  from  year  to  year  by  the  natural  increase, 
and  then  the  extraordinary  additions  by  the  increase  of  the  as- 
sessed valuation  unider  Mayor  Gaynor.  Of  course  you  have  a  gen- 
eral recollection  of  all  these  things.  A.  Yes,  but  constant  con- 
troversy at  which  they  arrived  at  their  conclusions  — ^ 

Q.  And  when  thees  gentlemen  asserted  that  there  were  large 
dc'ht  limits,  and  that  they  were  creating  large  debt  limits,  and  that 
tliei'6  were  going  to  be  large  debt  limits,  the  contrary  was  asserted 
on  the  other  side,  wasn't  it  ?    A.  I  believe  so. 
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Q.  Didn't  the  people  who  were  interested  in  and  associated  with 
the  Interborough  Company  join  generally  in  the  claim  that  there 
was  not  the  debt  limit  that  was  claimed?    A.  I  can't  answer  that. 

Q.  If  there  had  been  a  sufficient  debt  limit  in  sight,  accepted  as 
a  fact  by  the  City  authorities,  then  it  would  have  been  difficult 
for  men  who  had  pledged  themselves  to  build  by  the  City,  it 
would  be  difficult  for  them  to  avoid  that  promise,  wouldn't  it  ?  A. 
I  presume  so,  yes, 

Q.  Now,  don't  you  know  that  there  was  a  strong  and  a  steady 
effort  made  to  cut  down  the  apparent  debt  limit  so  that  those  who 
were  urging  the  City  officials  to  construct  the  subway  would  be 
met  with  the  proposition,  "  The  City  hasn't  funds  to  do  it  ?  A. 
I  couldn't  answer  you  that. 

Q.  I  ask  you  the  fact  —  Wasn't  that  discussed  ini  meetings? 
A.  People  when  they  are  advancing  arguments  always  draw  upon 
the  most  favorable  interpretation  they  can  give  to  support  their 
own  side. 

Q.  To  be  sure.  A.  And  to  go  into  the  merits  of  that  discussion 
I  couldn't  assist  you. 

Q.  But  wasn't  there  a  settled  policy  in  the  Interborough  Com- 
pany, of  which  you  had  knowledge,  to  depreciate  the  debt  limit  of 
the  City  ?    A.  'No,  I  don't  know  anything  about  that. 

Q.  Wasn't  it  your  desire  that  there  should  be  an  arrangement 
made  in  line  with  your  propositions  that  the  City  should  help  the 
company  and  the  company  help  the  City  ?  A.  N"o,  that  grew  by 
itself  through  the  impossibilities  of  the  various  propositions  that 
were  made.  Mr.  Moss,  the  development  of  a  thing  of  that  kind  is 
impossible  to  explain. 

Q.  I  presume  that  is  so,  but  I  have  a  definite  line.  I  know 
what  ques-tions  I  am  going  to  ask  you,  and  I  am  going  to  follow 
them  right  along  and  you  will  see.  If  the  subways  were  built  by 
the  City  alone,  there  would  not  be  the  profitable  field  for  the  banker 
that  turned  out  in  the  Dual  System,  would  there?  A.  I  don't 
think  that  follows. 

Q.  Wait  a  minute.  If  the  City  had  constructed  and  built  these 
subways  and  had  raised  the  money  to  do  it,  they  would  have  issued 
their  bonds  and  those  bonds  would  have  been  marketed.  That  is 
so,  isn't  it?     A.  Yes,  sir. 
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Q,  And  those  bonds  would  iiave  lad  to  sell  at  a  hundred, 
wouldn't  they?  A.  They  would  have  had  to  sell  them  to  the 
public. 

Q.  They  would  have  to  be  offered  at  a  hundred,  and  City  bonds 
seldom  carry,  they  don't  carry,  more  than  four  and  a  half  per 
cent,  interest,  do  they  ?  A.  It  depends  on  —  you  mean  the  limit 
of  the  rate  of  interest  —  they  didn't  used  to  carry  that.  That 
was  only  done  under  stress. 

Q.  But  if  the  City  had  decided  to  build  the  subway  itself,  it 
then  would  have  had  to  issue  bonds,  and  the  bankers  would  have 
had  to  subsribe  for  them  at  a  hundred  or  over.  Isn't  that  so  ?  A. 
They  couldn't  have  sold  them  unless  they  had. 

Q.  Exactly.  They  would  have  been  withdrawn.  And  four  and 
one-half  per  cent,  would  have  been  a  high  rate  of  interest.  ISTow, 
under  the  present  arrangement,  under  this  dual  arrangement, 
where  the  company  has  issued  the  bonds,  the  bankers  have  taken 
them. at  93%.  It  has  been  so  arranged  that  the  moneys  were  taken 
and  depoisted  with  the  bankers,  so  that  they  have  had  heavy  bal- 
ances upon  which  they  have  received  interest.  It  has  been  so  ar- 
ranged that  the  bankers  have  had  the  benefit  of  syndicating  and 
marketing,  and  all  of  the  benefit  of  the  bonds  rise  to  110,  that  is 
mentioned  in  the  agreement  —  or  any  other  figures.  And  in  ad- 
dition to  that,  the  transaction  being  with  the  company  as  a  com- 
pany, the  bankers  by  this  method  have  secured  a  hold,  a  control, 
of  the  railroads  that  they  would  not  have  had  if  the  City  had  con- 
structed them.  Isn't  that  so  ?  A.  Why,  you  are  stating  opinions, 
Mr.  Moss,  that  would  imply  that  this  whole  transaction  was  a 
question  of  the  bankers  —  that  they  choose  a  course  that  they 
preferred.    That  isn't  the  fact.    You  know  that  as  well  as  I  do. 

Q.  No,  I  don't  know  it.  A.  Well,  then  you  ought  to.  Because 
the  development  of  the  subways  on  the  part  of  the  City  would 
have  been  an  impossibility  imder  those  circumstances.  The  City 
would  have  probably  impaired  its  credit  very  seriously  if  it  had 
been  obliged  to  issue  at  that  time  the  equivalent  of  what  it  cost 
to  build  these  subways.  It  couldn't  have  sold  its  securities  without 
increasing  the  rates  of  interest,  as  you  say.  It  would  have  affected 
all  the  securities  that  it  had  sold  in  the  past,  and  in  fact  it  couldn't 
have  sold  them  at  all,  probably.     And  it  is  the  City  that  was  oh- 
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liged  to  seek  another  method.     The  City  acted  in  its  own  interest. 

Q.  Mr.  Belmont,  the  City's  credit  is  behind  this  proposition, 
and  if  the  City  had  built  these  subways  on  the  Tri-Borough  or  any 
other  plan  it  wouldn't  have  been  compelled  to  build  this  whole 
outlying  region  with  comparatively  small  trunk  lines  and  immense 
feeders  that  are  going  to  congest  the  trunk  lines  sooner  or  later. 
It  wouldn't  have  been  compelled  to  do  that.  It  could  have  built 
as  it  went  along,  just  as  Mayor  Gaynor  said  it  wouldn't  do. 

N"ow  I  come  back  to  that  proposition  that  you  made.  Isn't  this 
really  a  bankei-s'  proposition  ?  Mr.  Prendergast  said  yes,  the  City 
practically  had  to  take  the  terms  that  the  bankers  made.  A.  If  it 
wanted  to  build  subways,  because  it  was  under  — 

Q.  It  practically,  on  this  dual  business,  it  had  to  take  the  terms 
that  the  bankers  made.  As  Mr.  Morgan  the  other  day  said,  "When 
the  Interborough  joined  hands  with  J,  P.  Morgan  and  Company, 
it  made  an  invincible  proposition."     It  had  to  go  through. 

Now,  I  have  traced  the  way,  I  think,  by  my  suggestions,  along 
the  two  lines;  I  have  shown  you  that  the  City  would  have  had  to 
build  but  for  the  legislation  and  but  for  the  depreciation  of  the 
debt  limit.  The  legislation  and  depreciation  of  the  debt  limit  were 
the  truer  faults  credited  the  situation  where  the  City  was  ap- 
parently forced  into  a  combination  with  the  bankers.  But  the  re- 
sult of  it  was  a  bankers'  proposition  —  the  bankers  on  the  inside 
of  it  and  the  bankers  in  control.  A.  Mr.  Moss,  if  you  want  to  build 
a  house  and  you  go  to  an  architect  and  a  contractor  to  build  your 
house,  you  call  that  an  architect's  or  a  contractor's  proposition. 
You  have  to  pay  the  architect  what  he  requires,  and  the  contrac- 
tor what  he  requires. 

Q.  It  is  not  a  precise  situation,  because  the  architectural  trade 
is  open  and  the  banker's  trade  is  closed.  A.  In  essence  it  is  ex- 
actly the  same. 

Q.  ISTo,  there  are  hundreds  and  thousands  of  good  architects 
practicing,  without  any  combinations  as  far  as  I  know,  and  with- 
out any  Architects'  Trust.  But  it  is  different  in  the  banking  sit- 
uation.   A.  It  depends  upon  the  size  of  the  building. 

Q.  The  architect  doesn't  supply  the  funds  for  the  building  — 
the  banker  does. 
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'Now,  I  have  referred,  Mr.  Belmont,  I  have  referred  to  a  bank- 
ers' combination,  and  I  do  it  not  simply  upon  hearsay  but,  for 
lack  of  something  more  in  order  to  save  time,  I  do  it  on  the  report 
of  the  Pujo  Committee,  which  I  have  in  my  hand  here — -the 
findings  of  the  Pujo  Committee,  and  based  upon  the  evidence 
which  it  took.  And  that  committee  has  found  that  this  banking 
power  is  centered  in  those  six  concerns  that  I  have  mentioned,  in 
close  association.  And  it  has  traced  out  their  associations,  all 
of  which  you  will  find  in  their  report.  And  by  reference  to  that 
report  I  find  that  the  combination  of  Morgan  &  Company,  and 
Kuhn,  Loeb  &  Company,  practically  controlled  the  public  utility 
of  this  city,  so  far  as  bankers  can  do  it ;  and  you  can  see  what  they 
do  in  the  Interborough  and  the  B.  E.T.  situation.  And  I  named 
these,  if  I  am  wrong  it  can  be  corrected :  The  American  Telegraph 
and  Telephone  Company  —  I  am  only  speaking  now  of  public 
utilities  -7-  Morgan,  and  Kuhn,  Loeb  &  Company,  The  Hudson 
and  Manhattan  Tubes — financed  originally  by  Morgan,  continued 
and  I  presume  now  by  Kuhn,  Loeb,  Consolidated  Cas  Company, 
The  Morgan  Syndicate.  And  in  that  Consolidated  Gas  Company 
you  find  it  slipping  over  to  the  ISTational  City  Bank,  where  there 
is  a  strong  Standard  Oil  and  Rockefeller  control ;  B.  K.  T.,  Kuhn, 
Loeb  &  Co.,  Interborough,  J.  P.  Morgan  &  Company.  ISTow,  tak- 
ing Mr.  Morgan's  testimony,  that  when  he  joined  hands  with  In- 
terborough it  became  invincible,  taking  the  fact  that  Morgan  & 
Company  and  Kuhn,  Loeb  &  Co.,  who  are  the  backers  of  the  B.  R. 
T.,  are  in  close  association ;  taking  into  consideration  that  so  close 
was  the  arrangement  in  B.  R.  T.  that  they  took  their  money  and 
became  liable  for  interest  for  it,  on  forty  million  dollars,  from 
Kuhn,  Loeb  &  Co.,  before  the  contracts  were  arrived  at;  it  is  upon 
that  basis  that  I  asked  you  the  question,  Whether  this  was  not  a 
bankers'  proposition  —  this  putting  of  the  Dual  Subway  con- 
tracts through.  A.  I  don't  consider  it  in  that  light-  Of  course 
the  City  wanted  to  build,  and  it  was  necessary  for  them  to  build 
a  system,  and  they  couldn't.  Mr.  Moss,  you  have  got  to  have 
inf onnation ;  bankers  are  not  people  that  put  their  money  in  any- 
thing and  keep  it  there.     They  can't  do  it. 

Q.  Of  course  not.  A.  They  have  got  to  have  something  which 
they  can  dispose  of,  and  it  has  got  to  be  based  upon  a  sound  busi- 
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ness  principle.  For  investment,  you  can't  have  a  temporary,  a 
merely  temporary,  prospect.  You  have  got  to  have  something  per- 
manent. So  that  this  matter  of  dealing  with  the  subways,  was 
based  upon  what  would  make  a  lasting  and  sound  business  enter- 
prise. It  is  a  banker's  business  to  see  that,  and  that  was  the  con- 
trolling element  in  it,  and  a  sound  business  enterprise  was  es- 
tablished. 

Q.  But  Mr.  Belmont,  I  have  just  read  you  the  letters  written 
by  Mr.  Shonts  to  the  Mayor  containing  the  threat  of  J.  P.  Morgan 
&'  Company  to  withdraw  if  the  Interborough  business  wasn't  put 
through.  ISTow,  there  was  notice,  Mr.  Belmont,  there  was  notice 
to  the  City  authorities  — •  give  them  what  is  due  to  them  —  there 
was  notice  to  the  City  authorities  that  if  they  didn't  do  business 
with  the  Interborough  Company,  J.  P.  Morgan  &  Company  would 
withdraw  —  and  that  meant  the  withdrawal  from  the  field  of  the 
combination,  because  on  the  testimony  which  we  have  had,  the 
members  of  the  combination  do  not  fight  each  other.  And  I  am 
wondering  what  it  was  that  Mayor  Gaynor  referred  to  in  his 
"  damnable  rascality  "  letter,  Mr.  Chairman,  when  he  said  "  The 
City  is  being  overreached  by  a  few  financiers  of  great  ability." 
Was  it  a  cry  of  distress,  after  all,  of  a  man  who  had  made  promises 
and  knew  he  had  made  promises,  to  the  edectroate  of  the  City, 
and  knew  he  had  made  promises,  to  the  electorate  of  the  City, 
and  knew  of  the  threats,  and  knew  of  the  situation,  and  knew 
what  the  bankers  would  do  if  he  didn't  conform  to  their  wishes. 
I  don't  know  what  that  clause  meant,  but  it  looks  very  significant. 
And  if  it  were  true  that  Mr.  Prendergast  said  to  Mr.  Mayor,  "  I 
expect  to  have  Mr.  Miller's  testimony  on  this  subject,  there  are 
such  powerful  influences  behind  the  Interborough,"  what  was  it 
he  meant?  ISTow,  the  combination,  the  syndicate  which  backed 
up  the  B.  E.  T.,  according  to  the  testimony  that  came  in  yesterday, 
was  the  Central  Trust  Company,  Kuhn,  Loeb  &  Company,  Kidder 
Peabody  &  Company,  National  Shawmut  Bank,  Boston  Safe  De- 
posit and  Trust  Company,  Merchants  National  Bank,  Old  Colony 
Trust  Company. 

Mr.  Belmont. —  Mr.  Moss,  would  you  like  to  have  me  give  you 
in  very  simple  words  the  conditions  about  Morgan  &  Company 
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and  the  InterboTOUgh  ?  That  will  perhaps  make  it  a  little  clearer 
to  you.  You  can  understand  that  the  Interborough  couldn't  go 
into  a  negotiation  to  build  partly  with  private  capital ;  it  has  its 
securities  turned  into  money,  and  the  City  without  having  knowl- 
edge where  the  company  had  all  those  securities.  It  couldn't  do 
that,  and  so  it  went  to  the  only  firm  that  had  resources  large  enough 
to  insure  anything  like  so  enormous  a  sum  as  was  required.  That 
was  the  condition;  and  so  they  went  to  Morgan  and  Morgan 
said  Yes,  naturally  we  will  stand  ready  to  furnish  the  necessary 
capital  if  the  transaction  is  satisfactory  to  us.  That  is,  in  a  gen- 
eral way.  Now,  there  was  no  absolute  obligation  on  the  part  of 
the  Interborough  that  they  were  to  avail  of  that  offer.  They 
couldn't  avail  of  it  unless  they  get  the  transaction  through.  During 
all  that  time  the  terms,  the  idea  of  how  to  carry  out  a  general 
scheme  for  the  biiilding  of  subways  went  on,  subject  to  negotia- 
tions ;  terms  were  changed,  so  much  so  that  concession  after  con- 
cession was  made  by  the  Interborough  in  the  early  negotiations, 
until  really  it  didn't  look  as  if  it  was  such  a  very  sound  trans- 
action for  a  banking  house  to  take  securities  and  dispose  of  them. 
And  yet  the  option  practically  was  left  open.  In  other  words,  the 
word  of  Mr.  Morgan  was  considered  sufficient  —  and  it  was  suffi- 
cient, just  as  good  as  if  it  had  been  a  matter  of  contract.  And 
I  presume,  and  as  I  remember,  that  they  talked  to  the  end  of  their 
patience  on  the  subject,  that  this  couldn't  be  considered  an  in- 
definite option  that  could  be  handled  at  will,  and  if  it  didn't  go 
through  that  then  they  could  come  back  with  a  new  proposition. 
I  mean  to  say  that  the  latitude  given  to  the  Interborough  in  its 
negotiations  was  very  great,  and  then  if  you  will  recall  these  nego- 
tiations finally  failed,  and  the  Interborough  withdrew.  Mr.  Shonts 
told  you.  We  were  unwilling  to  go  on  negotiating  any  more,  and 
being  put  in  a  false  position  before  the  public,  that  we  were  offer- 
ing propositions  that  were  unprofitable  for  the  City,  were  con- 
stantly being  rejected,  had  been  made  the  subject  of  negotiation, 
as  we  thought,  and  had  been  agreed  to.  And  so  then  it  was  taken 
up  by  other  parties  altogether,  Mr.  Loeb  and  the  Pennsylvania 
Road,  and  those  varied  as  they  went  along.  And  yet  the  practical 
option  of  the  Interborough  on  that  large  sum  remained. 
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Those  were  the  conditions,  and  when  this  contract  was  carried 
through  the  details  of  that  negotiation  the  Interborough  had  not 
so  very  much  to  do  with  it.  It  finally  gave  its  consent  and  agreed 
to  it. 

Q.  But  what  the  Interborough  gave  up  the  B.  R.  T.  got  in  the 
division  of  things,  and  the  Interborough  was  backed  by  Morgan 
and  the  B.  K.  T.  Avas  backed  by  Kuhn,  Loeb  &  Company.  And 
those  were  the  _  two  most  powerful  factors  in  the  combination, 
whichever  way  it  went,  the  near  combination  controlled. 

I  agree  with  everything  said,  only  that  it  was  a  bankers'  proposi- 
tion, and  they  controlled  the  City. 

Session  suspended  until  2  :30. 


AFTERISrOOISr  SESSIOIT. 

The  Committee  came  to  order  at  2 :30  p.  m.,  Senator  Lawson 
presiding. 

The  witness,  August  Beljmont  resumed  the  stand. 

Mr.  Moss. —  I  promised  to  introduce  two  or  three  newspaper 
articles  of  the  latter  part  of  1909,  showing  the  discussions  about 
the  debt  limit.  Here  ar©  two  or  three  of  them  as  examples :  The 
World,  October  23rd,  1909;  American,  December  9th,  1909; 
American,  December  11th,  1909. 

Mr.  Belmont. —  Are  they  articles  or  editorials  ? 

Mr.  Moss. —  They  are  articles  —  news  articles. 

Mr.  Belmont. —  ISTot  signed  ? 

Mr.  Moss. —  ISTo,  just  reading  matter.  One  of  them  is  a  quota- 
tion from  the  speech  of  Mr.  Gaynor,  which  I  will  read : 

(IsTew  York  American,  Dee.  9,  1909.     W.  J.  Gaynor's  speech 
before  "  Southern  Society.") 
(Reads.) 

"  He  declared  that,  with  the  approval  of  the  constitutional 
amendment  eliminating  bonds  issued  for  the  construction  of 
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subways  tLe  city  was  free  from  the  financial  dictation  of  any 
group  of  capitalists,  and,  having  the  whip  hand  at  last,  in- 
tended to  use  it  to  its  own  advantage. 

"  He  added  that  corporations  constructing  new  subways, 
if  private  capital  were  to  be  used,  must  make  up  their  minds 
to  '  take  the  lean  with  the  fat,'  and  that  they  would  not  be 
allowed  to  built  the  profitable  lines  in  Manhattan  leaving  the 
City  to  '  build  the  fag  ends  in  Brooklyn,  Queens  or  the  remote 
sections  of  the  Bronx.' 

"  The  city  is  now  in  a  position  to  build  them,  if  the  present 
outgoing  government  does  not  with  its  last  breath  pass  every 
proposed  scheme  before  it,"  he  said.  "  The  fine  names  be- 
hind one  scheme  to  purchase  land  in  the  name  of  charity 
should  stamp  it  with  distrust." 

(New  York  World,  Oct.  23rd,  1909.    Page  10.)     $100,000,000 
for  new  subways. 

"  ]Sr.  Y.  City  has  a  debt  margin  of  $100,000,000  which  it 
may  devote  to  subways  or  any  other  improvements  the  Board 
of  Estimate  may  elect. 

"  This  was  judicially  established  yesterday  by  the  decision 
of  the  Court  of  Appeals  on  the  Report  of  Gen.  Benj.  F. 
Tracy,  the  referee  appointed  over  a  year  ago  to  ascertain 
the  debt  limit.  The  court  lopped  off  $51,446,066  from  the 
debt  margin  as  found  by  Gen.  Tracy.  Gen.  Tracy  found  that 
on  June  30,  1908,  the  city  had  a  debt  margin  of  $106,205,- 
714.66  and  with  the  reduction  made  by  the  higher  court  $54,- 
759,646  was  left. 

"  Since  Gen.  Tracy's  figures  were  prepared,  nearly  $50,- 
000,000  has  been  added  to  the  debt  margin  by  the  new  tax 
levy,  so  that  according  to  the  statement  of  Comptroller  Metz 
last  night  the  city  has  at  present  an  unused  borrowing  capac- 
ity of  $100,000,000  in  round  figures. 

"  This  lifts  the  embargo  from  the  subway  projects  and 
other  city  improvements  which  have  been  held  up  for  two 
years  pending  official  determination  of  the  City's  borrowing 
capacity.     The  Board  of  Estimate  is  now  at  liberty  to  au- 
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thorize  the  awarding  of  the  contracts  for  the  Fourth  Avenue 
subway,  which  were  held  up  by  injunction  in  the  ease  decided 

"  The  political  effect  of  the  decision  may  be  far-reaching. 
It  was  suggested  last  night  that  Tammany  in  control  of  the 
Board  of  Estimate  may.  steal  a  march  on  its  political  oppon- 
ents by  voting  out  the  Fourth  Avenue  subway  project  in  the 
face  of  an  election  and  thus  make  a  ten  strike  with  Brooklyn 
voters. 

"  The  decision  establishes  the  city's  debt  limit  for  the 
first  time  in  years.  Heretofore  every  city  expert  has  differed 
about  it.  A  year  ago,  fearing  the  debt  limit  would  be  ex- 
ceeded Comptroller  Metz  stopped  certifying  the  new  con- 
tracts, and  announced  he  would  only  certify  contracts  for 
absolutely  necessary  improvements  until  he  got  a  decision  of 
the  higher  courts.  The  decision  yesterday  was  a  knockout 
for  his  view  as  to  the  debt  limit.  At  the  time  the  matter  was 
referred  to  Gen.  Tracy,  Metz  contended  that  the  city  had  a 
margin  of  about  $1,000,000. 

"  Comptroller  Metz  himself  was  understood  to  be  behind 
the  injunction  holding  up  the  Fourth  Avenue  subway  con- 
tracts. Jefferson  M.  Levy,  David  Meyer  and  the  Fleisch- 
man  Realty  Company  got  the  injunction  on  the  ground  that 
if  the  contracts  were  awarded  the  debt  limit  would  be  ex- 
ceeded. Gen.  Tracy,  as  referee  held  hearings  covering  a 
period  of  months,  and  finally  reported  that  the  debt  limit 
was  $106,205,714  on  June  30    of  last  year. 

"  The  court  reverses  Gen.  Tracy's  finding  on  two  important 
questions  in  dispute.  The  court  reverses  him  in  holding 
that  all  contracts  must  be  charged  against  the  debt  limit  as 
soon  as  they  are  certified  to  and  registered  in  the  Comptrol- 
ler's oifice,  and  not  as  the  work  is  completed  from  time  to 
time.  Gen.  Tracy  held  that  contracts  did  not  become  a  charge 
against  the  debt  limit  except  for  the  amount  of  the  work 
done. 

"  The  second  point  on  which  Gen.  Tracy  is  overruled  is 
that  relating  to  the  inclusion  in  the  debt  limit  of  the  city's 
securities  which  it  owns  itself  and  holds  in  the  sinking  fund, 
to  redeem  maturing  obligations  later  on.  The  court  holds  that 
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these  securities  must  be  included  in  the  computation  of  tlio 
debt  limit. 

"  The  result  of  the  court's  findings  is  that  $54,400,000  of 
city  contracts,  which  are  outstanding,  must  be  included  in 
the  computation  of  the  debt  limit.  This  follows  the  practice 
of  Comptroller  Metz  and  to  that  extent  is  a  vindication  of 
the  comptroller. 

"  '  As  a  result  of  the  decision,'  said  Metz,  '  I  shall  leave 
my  successor  a  borrowing  capacity  of  $100,000,000  in  round 
figures-  It  may  be  a  few  millions  more  than  that.  There 
are  two  things  which  the  city  badly  needs  —  schools  and  sub- 
ways. The  Fourth  Avenue  subway  may  be  a  good  thing  if 
we  settle  all  the  questions  relating  to  easements  so  that  the  - 
city  shall  not  be  stung  for  several  millions  of  dollars  for  dam- 
ages.' " 

(ISTew  York  American,  Dee.  11,  1909,  page  3.) 

"City  Will  Have  no  Money  for  Subways  When  McGlellan 
Goes." 

"  John  Purroy  Mitchell,  president  elect  of  the  Borough  of 
Manhattan,  and  who  will  be  a  member  of  the  ne-xt  Board  of 
Estimate  and  Apportionment,  yesterday  saw  this  done  at  a 
meeting  of  that  body: 

"  Fifteen  million  dollars  voted  f ot  the  water  tunnel  in  five 
minutes  as  the  climax  of  the  McClellan  Ashokan  dam  scan- 
dal. 

"  Appropriations  involving  an  outlay  of  at  least  $25,000,- 
000  and  possibly  $50,000,000  jammed  through  in  the  face 
of  great  opposition. 

"  More  than  200  men  forced  to  retire  to  the  rear  of  the 
room  where  they  had  gathered  to  oppose  the  plan  regarding 
the  Mayor's  $200,000,000  Catskill  water  scheme. 
"  City  debt  Jan.  1,  1904,  when  McClellan  took 

office $334,266,745 

"  City  debt  Dec.  1,  1909 705,735,985 

"  Estimated  debt  when  McClellan  retires 785,000,000 

"  Increase  in  city  debt  by  McGlellan 430,733,255 

"  Mayor  McClellan  is  to  end  his  second  administration  as 
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he  began  his  first,  six  years  ago,  with  apparent  disregard  for 
the  oity  debt  and  consequent  burdens  upon  taxpayers  and  the 
next  administration;  besides  obliterating  all  available  sums, 
whicjh  were  to  have  been  used  for  new  subways. 

"  He  is  the  head  of  the  Board  of  Estimate  and  the  Sinking 
Fund  Commission.  The  City's  money  is  being  spent  with 
a  lavishness  and  extravagance  which  astonishes  even  the  older 
experts,  who  are  accustomed  to  unusual  liberality  by  the  out- 
going administration. 

"  During  the  last  month  the  McClellan  administration  has 
practically  obliterated  the  debt  limit  of  $85,000,000  fixed  by 
the  Court  of  Appeals  in  passing  upon  the  finding  of  General 
Tracy,  referee  appointed  to  fix  definitely  the  city's  borrowing 
capacity. 

"  More  than  a  score  of  schemes  averaging  between  two  and 
three  millions  each  have  been  put  through  the  Board  of  Esti- 
mate, and  the  aldermen  are  meeting  semi-weekly  to  approve 
authorization  of  corporate  stock  adopted  by  the  Board  of 
Estimate. 

"  According  to  uncontradicted  reports,  the  main  reason  for 
this  extravagance  is  to  leave  the  next  administration  helpless 
to  build  subways.  At  the  rate  the  administration  is  going 
it  will  leave  less  than  $5,000,000  of  the  present  debt  limit 
available  for  the  next  administration.  The  margin  is  al- 
ready reduced  to  $15,000,000  according  to  the  Comptroller's 
figures,  and  to  much  less  than  this  by  other  figures.  The  bal- 
ance will  be  exhausted  practically,  by  plans  now  before  the 
Board  of  Estimate  to  be  passed  on  before  January  1. 

"  Comptroller  Metz  would  not  discuss  Mayor  elect  Gay- 
nor's  letter  of  warning  against  further  extravagance.  He  ap- 
peared amazed  because  Mr.  Gaynor's  letter  was  published  be- 
fore he  received  it.    He  will  send  his  reply  today. 

"  While  the  constitutional  amendment  releasing  bonds  is- 
sued for  subway  and  dock  improvements  found  to  be  self- 
sustaining,  will  go  into  effect  January  1,  enemies  of  new  sub- 
ways are  questioning  the  meaning  of  the  amendment  on  self- 
sustaining. 

"As  the  present  subway  is  self-sustaining,  the  $45,00,000 
6—17 
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issued  for  its  construction  will  be  deducted  by  the  Comptrol- 
ler's experts  at  once.  This  sum  alone  is  certain  as  there  are 
many  docks  not  self-sustaining. 

"  One  of  the  first  questions  Gaynor  and  Prendergast  must 
determine  is  whether  this  amendment  refers  to  '  docks  as  a 
whole/  or  whether  a  distinction  may  be  made  between  docks 
which  pay  a  revenue  and  those  which  do  not. 

"  Sieores  of  docks  are  operated  at  a  loss,  and.  the  question 
has  been  raised  that  under  the  amendment  adopted  all  bonds 
issued  for  docks  must  remain  in  the  debt  limit.  Others  say 
al]  profitable  docks  must  be  taken  out,  and  that  thus  about 
$100,000,000  will  be  released. 

"  Even  if  the  $100,000,000  is  released  it  hardly  will  en- 
able the  city  to  go  on  with  the  Tri-borough  Subway  with  its 
own  capital,  as  the  estimated  cost  is  $85,000,000  which  would 
leave  only  $15,000,000  for  new  schools,  police  stations,  fire 
houses,  and  other  improvements. 

"  According  to  Comptroller  Metz,  at  the  Board  of  Esti- 
mate yesterday,  the  City's  borrowing  capacity  Nov.  1  was 
$69,000,000.  Since  that  more  than  $50,000,000  has  been 
authorized  and  the  aldermen  have  confirmed  many  of  the 
issues.  In  addition  the  Comptroller  has  at  least  $10,000,000 
involved  in  various  plans,  on  which  he  will  report  favorably 
before  January  1. 

"  Allan  Robinson,  in  opposing  the  purchase  of  a  seaside 
park  and  convalescent  hospital  before  the  board  yesterday 
noted  the  manner  in  which  the  debt  limit  was  dwindling. 
His  figures  were  based  upon  figures  from  Lawson  Purdy, 
president  of  MeClellan's  Board  of  Taxes  and  Assessments. 

"  Mr.  Eobinson  shows,  in  addition  to  the  amounts  author- 
ized, those  under  consideration.    Here  are  the  figTires. 

"  Authorization  since  ISTovember  1 : 

Contracts  certified  about $7,000,000.00 

New  Municipal  Subway 7,500,000.00 

Fourth  Avenue   Subway ,.  .  16,000'.000.00 

Charitable  purposes 2,250,000.00 

Seaview  Hospital .  1,350,000.00 

School  Building  about .  7,327,000.00 
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Eeimbursements,  street  and  park  opening  fund. .  .  6,160,000.00 

Manhattan  Bridge  Approach  awards 2,000,000.00 

Children's  Court 150,000.00 

Zoological  Park 115,000.00 

Van  Courtlandt 144,000.00 

66th  St.  transverse  road  repairs 40,000.00 

Change  of  grade — ^damage  commission 18,850.00 

Frank  E.    Gore  and   Daniel  Henman,   claims  on 

Manhattan  Bridge  work 41,682.62 

Improvement  of  property  in  E.  101st  St 21,000.00 

Storehouse,  Dept.  of  Sewers,  Brooklyn 12,500.00 


Total  authorized $50,130,030.62 

"  Authorization  recommended  to  the  board  yesterday : 

Drainage  and  sewerage,  Bronx.  .  . $15,000.00 

ISTew  Bridge  —  Central  Park 25,000.00 

Department  of  education.  Central  Depository.  .  .  .         600,000.00 

Eunds  for  street  and  park  opening .         125,656.60 

New  headquarters  —  Board  of  Health 850,000.00 

Eockaway  Seaside  Park 1,500,000.00 

Total  recommended $3,115,636.60 

"  There  are  still  in  the  hands  of  the  Comptroller  for  report 

the  following,  requests  for  corporate  stock  issues : 

Fire  protection  —  school  buildings , $1,000,000.00 

ISTew  schoolhouse,  Clarkson  &  W.  Houston  Sts 130,000.00 

Completion  new  Bellevue  pavilions 2,228,104.73 

New  refuse  distructors,  Richmond   ■.  .  9,000.00 

Bldg.  on  Hart's  Island 750,000.00 

Acquiring  property  in  Brooklyn 15,4'3'6.60 

Improving  new  Bellevue  grounds 25,000.00 

Equipment  of  school  buildings 2,040,900.00 

Electrical  plant  Randall's  &  Black.  Island 230,000.00 

New  Bldg.  —  fire  alarm  telegraph  —  Bronx 100,000.00 

County  Jail  Wall  — ■  Richmond 96,000.00 

Total $6,675,241.33 

"  Request  —  pending,  but  not  made : 
Department  of  Corrections $2,200,000.00 
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Grand  Total. 

Corporate  stock  issues  authorized , $50,120,032.62 

Issues  to  be  recommeaded 3,115,636.60 

In  hands  of  Comptroller  for  report.  . .  .i 6,675,241.33 

Requests  pending ■ 2,200,000.00 

Total $62,110,910.55 


<'  < 


Comptroller  Metz  sought  to  explain  these  figures  by  say- 
ing they  did  not  include  amounts  authorized  for  the  Board  of 
Water  Supply,  which  do  not  apply  to  the  debt  limit.  His 
statements  were  off-set,  however,  by  the  fact  that  Mr.  Eobin- 
son  estimated  the  debt  limit  at  $78,000,000  on  November  1, 
while  the  Comptroller  declared  flatly  that  it  was  $69,000,000. 
In  submitting  this  statement  Mr.  Robinsoni  said,  '  If  the  is- 
sues recommended  by  the  Gomptroller  are  made  and  the  re- 
quests in  his  hands  and  pending,  granted  the  City's  borrow- 
ing capacity  January  1  on  the  basis  that  it  was  $70,000,000 
ISTovember  1  will  be  $7,884,089.45.  On  the  basis  that  it 
was  $60,000,000  the  limit  will  not  only  have  been  wiped  out, 
but  will  have  been  exceeded  by  $2,110,910.55.' 

"  According  to  figures  obtained  at  the  finance  department 
yesterday  the  actual  debt  limit  is  less  than  $30,000,000  with 
new  authorizations  and  contracts  to  be  submitted  within  the 
next  few  days  to  bring  it  down  to  $15,000,000.  Meanwhile 
the  board  continued  its  appropriations  up  to  the  last  moment 
and  fixed  hearings  oni  other  expensive  propositions  for  next 
week  and  December  23  to  more  than  exhaust  the  balance." 

(New  YoTk  Press,  December  11,  1909.) 

"  City's  Debt  Limit  is  Narrowing  Fast. 
"  There  was  another  raid  on  the  borrowing  power  cf  the 
city  by  the  outgoing  Board  of  Estimate  yesterday.  Since 
Tammany  Hall  and  its  Democratic  allies  discovered  on  No- 
vember 1  by  reports  from  those  whose  duty  it  is  to  keep  their 
fingers  on  the  pulse  of  the  voters  that  they  were  to  be  wiped 
out  in  the  Municipal  election,  the  Board  of  Estimate  has  au- 
thorized in  round  figures  the  issuance  of  $25,000,000  of  ap- 
propriate stock.     Of  that  amount  $10,219,116.02  was   au- 
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thorized  between  November  1  and  December  4  inclusive. 
Of  tbis  $10;159,116.02  was  for  various  municipal  purposes 
and  $60,000  for  water.  Not  a  dollar  was  authorized  for 
rapid  transit  or  for  public  libraries. 

"  In  the  meeting  of  the  board  yesterday  there  were  further 
authorizations  of  corporate  stock  aggregating  $14,657,01Y.80. 
Of  that  amount  $13,036, 38il. 20  was  authorized  by  unanimous 
vote  for  six  sections  of  the  Fourth  Avenue  subway.  The 
other  authorizations  were  $600,000  for  a  central  supply  de- 
pository for  the  Department  of  Education,  $855^000  for  a 
site  for  the  Health  and  Tenement  House  Departments,  $110,- 

000  for  the  street  and  park  openings  fund,  $25,000  for  a 
bridge  in  Central  Park,  $15,636.80  for  the  acquisition  of  real 
estate  in  Front  Street,  Brooklyu,  and  $15,000  for  drainage 
and  sewerage  plants  in  the  Bronx.  Of  the  $14,657,017.80, 
$1,465,636  requires  the  approval  of  the  Board  of  Aldermen 
before  the  authorization  will  be  of  full  effect. 

"  The  effort  of  the  outgoing  Board  of  Estimate  seems  to 
be  to  vote  away  as  much  of  the  city's  credit  as  it  can,  and  thus 
place-  the  incoming  administration  in  a  position  in  which  it 
will  not  have  th^  borrowing  leeway  needed  to  carry  out  its 
pledges^  relating  to  rapid  transit  and  other  large;  projects 
demanded  by  the  voters.  It  is  admitted-  millions  of  dollars 
in  tho-se  authorizations  do  not  count  yet  against  the  debt 
limit.  They  will  do  so,  however,  when  approved  by  the 
Bbard  of  Aldermen  and  certified  by  the  Comptroller. 

"  The  ^  Bureau  of  Miinicipal  Research  has  been  keeping 
tabs  on  the  Board  of  Estimate.  Figures  compiled  by  it  show 
that  from  January  1  to  July  30,  inclusive,  the  Board  au- 
thorized $63,361,093.9-2  of  corporate  stock. 

"  Of 'that  $19,950,192.96  was  for  various  municipal  pur- 
poses; $120^000  for  -rap-id  transit,  $43,118,892.96  for  water, 
and  $252^,'000  for  public  library  purposes.  From  July  1  to 
October  31,  inclusive,  the  board  authorized  $15,920,908.79 
of  corporate  stock,  of  which  $6,867,953.08  was  for  various 
municipal  purposes,- $5','5 95. 000  for  rapid  transit  and  $3,457,- 
986.70  for  water.     The  aggregate!  fdr 'the  period  from  Jan. 

1  to  December  4  is  ,$89,641,117.72.     Of  that  $36,977,268.06 


518        Investigation  op  Public  Service  Commissions 

was  voted  for  various  municipal  purposes,  $5,775,000  for 
rapid  transit,  $6,636,849:66  for  water  and  $252,000  for 
public  library  purposes.  With  the  $14,657,017.80  author- 
ized at  the  meeting  yesterday  the  total  authorizations  of  capi- 
tal stock  to  date  this  year  are  $104,298,135.32. 

"  ISTo  attention  was  paid  by  Mayor  MeOlellan,  Comptrol- 
ler Metz  and  other  members  of  the  board  yesterday  to  the 
known  disapproval  of  Mayor-elect  Gaynor  and  his  associ- 
ates in  the  incoming  administration  of  the  big  authorizations 
now  being  made  by  officials  about  to  go  out.  Comptroller 
Metz  was  asked  whether  he  had  done  anything  about  the  Gay- 
nor letter  asking  for  information  on  the  debt  limit  and  the 
corporate  stock  authorizations. 

"  '  I  have  not  yet  received  Judge  Gaynor's  letter '  Metz 
said  '  This  is  evidently  one  of  the  cases  where  the  press  re- 
ceived a  communication  before  it  had  been  received  by  the 
person  to  whom  it  was  addressed.' 

"  The  question  of  the  close  approach  to  the  debt  limit  by 
the  huge  authorizations  was  brought  up,  however,  by  Allan 
Robinson  of  the  Allied  Real  Estate  Interest.  When  opposing 
the  purchase  of  Rockaway  Park  property  for  a  tuberculosis 
hospital,  Robinson  said  the  debt  limit  margin  is  too  narrow 
to  justify  such  an  expenditure.  He  said  that  on  October 
24th  last.  Comptroller  Metz  said  the  margin  was  $90,- 
000, 

" '  And  on  November  1,  according  to  President  Purdy,  it 
was  between  $60,000,000  and  $70,000,000'  Robinson  con- 
tinued, '  Since  November  1  this  board  has  obligated  the  City 
to  spend  $50,120,032.12  and  $3,113,613.36  is  on  the  calendar 
to-day.  There  is  still  in  the  hands  of  the  Comptroller  an  ag- 
gregate of  proposals  which  foot  up  to  about  $6,000,000,  mak- 
ing a  total,  if  acted  upon  favorably,  to  January  1,  of  $62,- 
110,910.55.  The  city  may  find  itself  with  a  borrowing 
margin  of  only  $9. 000,000  by  January  1. 

"  '  You  don't  take  into  account,'  Metz  said,  '  that  those 
amounts  do  not  become  chargeable  against  the  city  debt  limit 
until  they  have  been  passed  upon  by  the  Board  of  Aldermen 
or  certified  by  the  Comptroller,  or,  where  they  have  been 
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passed,  that  same  will  not  become  a  charge  against  the  debt 
limit  for  years.' 

'And  you  forget,'  Borough  President  Coler  said  to  Metz, 
'  that  the  Court  of  Appeals  has  declared  that  contracts  do 
become  chargeable  against  the  debt  limit  in  full  as  soon  as 
they  are  certified.' 

"  '  Well,'  Mayor  McClellan  said,  '  there  will  be  an  in- 
crease of  margin  after  the  first  of  the  year  as  a  result  of  the 
adoption  of  the  constitutional  amendment.' 

" '  Yes,  the  debt  limit  margin  will  be  increased  some 
$110,000,000  by  that,'  Metz  said. 

''After  that  discussion,  the  Eockaway  Park  acquisition 
proposition  failed  to  get  the  requisite  number  of  votes.  The 
plan  to  establish  a  big  tuberculosis  hospital  on  the  beach  was 
opposed  by  many  Rockaway  Beach  folk  and  by  Borough 
President  Grosser  of  Queens.  They  said  it  is  not  wanted  and 
would  be  a  great  detriment. 

"  The  Bureau  of  Municipal  Research  expresses  opinion 
the  borrowing  margin  of  the  new  administration  will  not  be 
less  than  $65,000,000.  The  bureau  says  that  more  import- 
ant than  authorizations  is  the  actual  execution  and  regis- 
tration of  contracts  which  are  added  to  the  debt.  Since  Oc- 
tober 31,  the  Comptroller  has  registered  $2,153,031.  If  the 
borrowing  margin  on  October  31  was  approximately  $65,- 
000,000,  the  bureau  holds  the  contracts  registered  since  that 
time  reduce  it  to  $63,000,000.  The  authorization  of  $33,- 
000,000  since  October  31  will  have  to  be  met  sometime,  but 
they  are  not  immediate  liabilities.  Unless  rescinded,  a  cauti- 
ous Board  of  Estimate  would  not  count  on  more  than  $30,- 
000,000  borrowing  margin  on  January  1  next. 

"  '  Those  figures  do  not  include '  the  bureau  adds,  '  ap- 
proximately $130,000,000  which  will  become  available  for 
subway  and  dock  purposes,  provided  the  constitutional 
amendment  was  approved.' 

"  The  Board  approved  the  Southern  Boulevard  and  Whit- 
lock  Avenue  rapid  transit  route  in  the  Bronx,  proposed  by 
the  P.  S.  0.  It  discussed  the  South  Shore  traction  fran- 
chise but  could  take  no  action  because  of  Justice  Seabury's 
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injunetion.  Tie' question'  waslaid  over  until  December  23d. 
A  representative  of  the  Citizens'  Union  said  the  proposed 
modiiications  would  deduct  $267,000  from  the  special  fran- 
chise taxes. 

"  The  board  approved  the  big  water  tunnel  plan  of  the 
Board  of  Water  Supply  for  Manhattan  and  the  Bronx  and 
the  changes  affecting  the  other  boroughs.  Decision  was 
reached  to  back  the  P.  S.  C.  in  its  fight  against  the  Second 
Avenue  Railway  electrifying  its  practically  abandoned  tracks 
in  Worth  Street.  Coler  blocked  a  resolution  to  permit  street 
cleaning  commissioner  Edwards  to  advertise  for  bids  for  snow 
removal  '  by  the  area  and  also  by  the  load.'  " 

Mr.  Moss. —  Statements  of  fact  of  course  are  subject  to  being 
established  by  proof. 

We  were  speaking  of  the  syndicate  that  took  the  bonds  of  the 
B.  K.  T.,  the  names  of  which  I  have  read  off.  By  referring  tO'  the 
Directory  of  Directors,  I  find  that  in  the  directorate  of  the  Cen- 
traT  Trust  Company,  James  0.  Brady,  whom  I  suppose  you  may 
know,  is  a  brother  of  Anthony  Brady,  and  James  IsT.  Wallace, 
both  directors  of  the  B.  K.  T.  or  subordinates  thereof ;  Jacob  H. 
S'chifF,  of  Kuhn,  Loeb  &  Co.,  and  William  A.  Bead,  director  of 
the  Interborough.  The  Ifational  Sliawmut  Bank  and  the  Old 
Colony  Tinist  Company,  according  to  the  report  of  the  Pujo  com- 
mittee, are  associated  with  tee,  Higginson  &  Company,  and 
Kidder,  Peabody  &  Company,  who  are  in  the  six  that  were  named 
as  controllers  of  the  financial,  situation.  While  I  have  this  report 
in  my  hands  I  want  to  quote,  a  little  from  it.  It  is  entitled, 
"Report  of  the  Committee  appointed  pursuant  to  House  resolu- 
tions 4:29  and  504  to  investigate  the  concentration,  of  control  of 
money  and  credit."     Dated  February  18th,   1913. 

At  page  56,  section  entitled  Section  4  —  Agents  of  Concentra- 
tion: 

"  It  is  a  fair  deduction  from  the  testimony  that  the  most 
active 'agents  in  forwarding' and  briirging- about  the  concen- 
tration of  control  of  money"  and- credit  through' one  or  another 
of  the  processes  above'  descrrbed'  have  been  and'  are — 
J.  P.  Morgan- &- Co. 
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First  National  Eank  of  New  York. 

National  City  Bank  of  New  York. 

Lee,  Higginson  &  Co.,  of  Boston  and  New  York. 

Kidder,  Peabody  &  Co.,  of  Boston  and  New  York. 

Kuhn,  Loeb  &  Co. 
"Just  ten  lines  (in  report  of  Pujo  Committee)  wkich  com- 
pose the  near  syndicate  of  tlie  Interborough,  and  Kuhn,  Loeb 
&  Company,  who  are  the  head  of  the  financing  of  the  B. 
R.  T." 

On  page  79  of  this  report,  under  the  section  entitled,  "Kuhn, 
Loeb  &  Company,"  is  this  statement: 

"  Affiliations  with  Pennsylvania  Railroad.—  From  1907 
to  1912  the  firm  purchased  alone  from  this  company  four  se- 
curity issues,  aggregating  $75,000,000,  and  in  conjunction 
with  other  bankers,  one  issue  of  $40,000,000  and  three  issues 
of  a  subsidiary,  the  Pittsburg,  Cincinnati,  Chicago  ■&  St. 
Louis  Railway,  aggregating  $13,000,000.  In  1905,  associated 
with  J.  P.  Morgan  &  Co.,  it  purchased  an  issue  of  $100,- 
000,000,  and  from  1899  to  1905,  in  association  with  Speyer 
&  Co.,  nine  issues,  agregating  $126,000,000. 

On  page  83,  referring  to  the  combination  of  Morgan  &  Com- 
pany, First  National  Bank  and  National  City  Bank,  is  this  state- 
ment: 

"  Second:  In  1910  Mr.  Morgan,  in  conjunction  with  both 
]\Ir.  Baker,  his  long-time  associate,  and  Mr.  Stillman,  head 
of  the  National  City  Bank,  purchased  from  Mr.  Ryan  and 
the  Harriman  estate  $51,000,  par  value,  of  the  stock  of  the 
Equitable  Life  Assurance  Society,  paying  therefor  what  Mr. 
Ryan  originally  paid  with  interest  at  5  per  cent. —  about 
$3,000,000^ — the  investment  yielding  less  than  one-eighth  of  1 
per  cent.  Mr.  Stillman  and  Mr.  Baker  each  agreed  to  take 
a  one-fourth  interest  in  the  purchase  if  requested  to  do.  so  by 
Mr.  Morgan.    No  such  request  has  yet  been  made  by  .him. 

"  No  sufficient  reason  has  been  given  for  this  transaction, 
nor  does  any  suggest  itself,  unless  it  was  the  desire  of  these 
gentlemen  to  control  the  investment  of  the  $504,000,000  of 
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assets  of  this  company,  or  the  disposition  ol  the  bank  and 
trust  company  stocks  which  it  held  and  was  compelled  by 
law  to  sell  within  a  stated  time." 

You  will  recall  Mr.  Gillespie's  connection  with  the  Equitable 
Company  and  also  with  the  Liberty  Bank,  which  is  tied  in  with 
these  associations  of  which  I  am  speaking. 

On  pages'  84  and  85  : 

"  Third :  About  a  year  later  Mr.  Stillman  and  Mr.  Baker, 
pursuant  to  an  understanding  between  them  and  J.  P.  Mor- 
gan &  Co.,  purchased  approximately  one-half  of  the  holdings 
of  the  Mutual  and  Equitable  Life  Insurance  Companies  in 
the  stock  of  the  National  Bank  of  Commerce,  amounting  al- 
together to  some  42,200  shares.  Mr.  Baker  being  a  member 
of  the  finance  committee  of  the  Mutual,  it  was  arranged  that 
he  should  purchase  the  Equitable's  stock  —  about  15,250 
shares  —  and  Mr.  Stillman  the  Mutual's.  Pursuant  to  the 
understanding,  Mr.  Stillman  turned  over  10,000  shares  to 
Morgan  &  Co.,  who  already  owned  Y,000  shares.  Mr.  Baker 
kept  5,000  shares,  turned  over  5,000  to  the  First  Security 
Co.,  and  distributed  the  rest  among  various  persons ;  3,000 
shares  were  allotted  by  Mr.  Stillman  and  Mr.  Baker  to  Kuhn, 
Loeb  &  Co." 

On  page  90 : 

"  Kelations  between  ]\Iorgan  &  Co.,  First  National  Bank, 
National  City  Bank,  Lee  Higginson  &  Co.,  Kidder,  Peabody 
&  Co.,  and  Kuhn  &  Co. — besides  the  group  composed  of 
Morgan  &  Co.  and  the  First  National  Bank  and  the  National 
City  Bank,  the  principal  banking  agencies  through  which  the 
greater  corporate  enterprises  of  the  United  States  obtain 
capital  for  their  operations  are  the  international  banking 
firms  of  Kuhn,  Loeb  &  Co.,  of  New  York,  and  Kidder,  Pea- 
body  &  Co.  and  Lee  Higginson  &  Co.,  of  Boston  and  New 
York. 

"  While  it  does  not  appear  that  these  three  last-named 
houses  are  affiliated  with  the  group  consisting  of  the  first 
three  in  so  definite  and  permanent  a  form  of  alliance  as  that 
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existing  between  the  latter,  it  is  established  that  as  issuing 
houses  they  do  not  as  a  rule  act  independently  in  purchasing 
security  issues  but  rather  in  unison  and  co-operation  with  one 
or  more  members  of  that  group,  with  the  result  that  in  the 
vastly  important  service  of  arranging  credits  for  the  great 
commercial  enterprises  of  the  country  there  is  no  competi- 
tion or  rivalry  between  those  dominating  that  field,  but  vir- 
tually a  monopoly  the  terms  of  which  the  borrowing  corpora- 
tions must  accept. 

"  The  full  extent  to  which  they  participate  in  one  another's 
issues  does  not  appear,  owing  to  the  absence  of  data  as  to 
the  names  of  underwriters,  other  than  in  strictly  joint-ac- 
count transactions  of  the  issues  of  securities  made  by  Messrs. 
Morgan  &  Co.,  Kuhn,  Loeb  &  Co-,  the  First  National  Bank, 
and  the  !N"ational  City  Bank.  The  distinction  between  the 
eases  in  which  one  of  the  banks  or  banking  houses  assumes 
the  relation  of  an  underwriter  of  an  issue  of  securities  made 
by  one  of  the  others  and  that  in  which  they  act  in  joint  ac- 
count is  that  in  the  former  case  underwriters  do  not  share  in 
the  primary  bankers'  profit,  but  insure  the  former  against 
loss,  while  in  the  case  of  a  joint  account  they  are  partners 
and  as  such  share  in  the  original  risks  and  profits. 

"  The  course  of  business  is  for  the  house  acquiring  from  a 
corporation  the  right  of  purchasing  or  underwriting  an  issue 
of  its  securities  to  offer  participations  in  the  purchase  or 
underwriting  to  one  or  more  of  the  associates  named.  Tak- 
ing as  an  illustration  the  latest  issue  of  the  American  Tele- 
phone &  Telegraph  Co.,  the  method  of  procedure  is  thus  de- 
scribed in  the  testimony  of  Mr.  Schiff.     (R.,  1664:" 

Q.  And  is  there  not  an  issue  now  in  course  of  offer  to  the  pub- 
lic, of  American  Telephone  &  Telegraph  bonds  ?    A.  There  is. 

Q.  Advertised  in  the  last  few  days  ?  A.  In  course  of  offer  to 
the  stockholders ;  not  the  public. 

Q.  They  are  in  course  of  offer  to  the  stockholders  and  if  the 
stockholders  do  not  take  them,  are  they  then  to  be  offered  to  the 
public?     A.  Then  the  underwriting  syndicate  will  have  to  take 
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them,  and  whether  they  will  offer  them  to  the  public  or  not^  I  do 
not  know. 

Q.  But  it  is  an  issue  that  is  publicly  offered  to  the  stockholders  ? 
A.  It  is  going  to  be  publicly  offered  to  the  stockholders. 

Q-  What  is  the  amount  of  that  issue?  A.  I  believe  it  is  be- 
tween $60,000,000  and  $70,000,000. 

Q.  It  is  $67,000,000,  is  it  not?  A.  It  may  be  $67,000,000;  I 
do  not  recall. 

Q.  Is  that  a  joint-account  transaction  between  Morgan,  Kidder, 
Peabody,  and  yourselves?  A.  It  is  a  joint  account  transaction 
between  Morgan's,  First  National  Bank,  the  ISTational  City-  Bank, 
Kidder,  Peabody  &'  Co.,  and  Baring  Bros.,  and  ourselves. 

Q.  Baring  Bros.,  of  London?     A.  Yes. 

Q.  Take  that  as  an  illustration;  who  made  the  deal  with  the 
company  ?    A.  I  believe  J.  P.  Morgan  &  Co. 

Q.  And  they  invited  you  to  participate  on  joint  account  with 
these  other  houses  ?     A.  They  did. 

On  page  89,  referring  to  the  group  that  I  have  mentioned: 

"  Fourth,  as  regards  the  greater  public  utility  corpora- 
tions. 

"  (a)  American  Telephone  &  Telegraph  Co. :  One  or 
more  members  of  the  group  are  stockholders,  have  three"  repre- 
sentatives in  its  directorate,  and  since  1906,  with  other  asso- 
ciates, have  marketed  for  it  and  its  subsidiaries  security  is- 
sues in  excess  of  $300,000,000. 

"  (b)  Chicago  Elevated  Railways:  A  mennber  of  the 
group  has  two  officers  or  directors  in  common  with  the  com- 
pany, and  in  conjunction  with  others  marketed  for  it  in  1911 
security  issues  amounting  to  $66,000,000. 

"  (c)  Consolidated  Gas  Co.  of  New  York:  Members  of 
the, group  control  this  company  through  majority  representa- 
tion on  its  directorate. 

"  (d)  Hudson  &  Manhattan  Railroad :  One  or  more  mem- 
bers of  the  group  marketed  and  have  large  interests  in  the 
securities  of  this  company,  though  its  <  debt  is  now  being  ad- 
justed  by  Kuhn,  Loeb  &  Co. 

"  (e)   Interborough  Rapid  Transit  Co.  of  New  York:    A. 
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member  of  the  group  is  the  banker  of  this  company,  and  the 
group  has  agreed  to  market  its  impending  bond  issue  of 
$170,000,000. 

"  (f )  Philadelphia  Eapid  Transit  Co. :  Members  of  the 
group  have  two  representatives  in  the  directorate  of  this  com- 
pany. 

"  (s)  Western  Union  Telegraph  Co. :  Members  of  the 
group  have  seven  representatives  in  the  directorate  of  this 
company.-" 

On  page  101,  following  a  table  of  some  ten  pages  of  securities 
traced  through  the  different  members  of  this  combination  of  six, 
whose  names  we  have  read,  it  goes  on  to  say : 

"  From  this  it  appears  that  since  1905,  under  joint  ar- 
rangements with  Morgan  &  Co.,  the  First  National  Bank, 
or  the  l^ational  City  Bank,  sometimes  with  one,  sometimes 
with  another,  sometimes  with  all,  Lea-Higginson  &  Co.  have 
participated  in  the  marketing  of  upward  of  80  security  issues 
aggregating  about  $950,000,000;  Kidder  Peabody,  $1,000,- 
000,000,  and  Kuhn,  Loeb  &  Co.  in  the  marketing  of  upward 
of  60  issues,  aggregating  over  $1,000,000,000. 

"'It  was  admitted  by  Mr.  Davison,  of  Morgan  &  Co.,  and 
other  bankers  that  the  practice  of  banking  houses  becoming 
in  effect  partners  in  the  purchasing  and  underwriting  of 
securities  instead  of  acting  independently  of  one  another  is 
a  development  of  recent  years.  Mr.  Davison  testified  as  fol- 
lows (R.,  1854,  1855)  : 

This  relates  to  Lee,  Higginson,  mostly,  and  I  don't  think  it  is 
necessary  to  read  it. 

"Mr.  Schiff  said,  page  1688  (R,  1688) :" 

Q.  Don't  you  know  that  most  of  the  Morgan  issues  in  the  past 
fewyears  have  been  made  jointly ;  that  is,  that  the  City  Bank  has 
participated  in  them'  with  the  First  National  ?    A.  I  do. 

Mr.  Schiff  is  a  director  of  the  National  City  Bank. 

On, page  102,  after  testimony: 

"  Moreover,  the  banking  houses  which  have  joined  in  the 
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plan  of  co-operation  comprise  the  principal  mediums  through 
which  the  greater  corporations  of  the  country  obtain  their  sup- 
plies of  capital. 

"  The  charge  for  capital,  which,  of  course,  enters  univer- 
sally into  the  prices  of  commodities  and  of  service,  is  thus  in 
effect  determined  by  agreement  amongst  those  supplying  it, 
and  not  under  the  check  of  competition.  If  there  be  any 
virtue  in  the  principle  of  competition,  certainly  any  plan  or 
arrangement  which  prevents  its  operation  in  the  performance 
of  so  fundamental  a  commercial  function  as  the  supplying  of 
capital  is  peculiarly,  injurious. 

"  The  possibility  of  competition  between  these  banking 
houses  in  the  purchase  of  securities  is  further  removed  by 
the  understanding  amongst  them  and  others  that  one  will  not 
seek  by  offering  better  terms  to  take  away  from  another  a 
customer  which  it  has  theretofore  served,  and  by  the  corol- 
lary of  this,  namely,  that  where  given  bankers  have  once  satis- 
factorily united  in  bringing  out  an  issue  of  a  corporation 
they  shall  also  join  in  bringing  out  any  subsequent  issue  of 
the  same  corporation.  This  is  described  as  a  principle  of 
banking  ethics." 

On  page  104,  quoting  the  testimony  of  Mr.  Davison  of  Morgan 
&  Company: 

"  Q.  Have  you  not  within  the  last  few  weeks  also  taken 
an  issue  of  $67,000,000  of  American  Telephone  &  Telegraph 
Co.  Bonds  jointly  with  Lee-Higginson  and  other  banking 
houses  ?    A.  No. 

"  Q.  You  participated  with  them  in  that  issue  ?  A.  Ex- 
cuse me,  I  was  going  to  answer  your  question.  I  think  with 
others,  not  including  Lee-Higginson  &  Co.  as  principals,  but 
with  Kidder,  Peabody  &  Co.,  the  First  National,  the  Na- 
tional City  Bank,  Baring  Bros.  &  Co.  (Ltd.),  of  London,  and 
Morgan-Granfell  (Ltd.),  of  London,  we  have  underwritten  an 
issue  of  $67,000,000  of  American  Telephone  &  Telegraph 
Co.  bonds. 

"  Q.  Are  they  the  same  parties  ■ —  A.  I  beg  your  pardon 
—  and  Kuhn,  Loeb  &  Co. 


JRepoet  of  Joint  Legislative  Committee  52Y 

"  Q.  Are  they  the  same  bankers  or  banking  houses  with 
which  you  had  previously  undexwritten  issues  of  the  Ameri- 
can Telephone  &  Telegraph  Co.  ?  A.  Exactly ;  and  that  is 
a  complete  answer  to  your  question. 

"  Q.  You  have  together  underwritten,  I  think,  $150,000,- 
000  of  those  bonds,  have  you  not?     A.  That  is  my  recollec- 
tion." 

Mr.  Schiff's  testimony  is  quoted  on  the  same  page: 

"  Q.  Have  you  any  instance  in  mind  in  which  in  the  last 
five  years  you  have  invaded  the  field  of  Messrs.  Morgan  & 
Co.  or  they  have  invaded  yours  ?    A.  I  have  not." 

(Reads  from  report,  pp.  104,  105.) 

"  This  custom,  by  whatever  name  it  be  called,  and  the  prac- 
tice of  these  great  banking  houses  which  it  supplements  of 
purchasing  security  issues  in  concert  and  not  independently 
can  not  have  any  other  effect  than  the  suppression  of  com- 
petition in  the  purchasing  of  such  securities,  and  the  creation 
of  a  combination  or  community  of  interest  which  may  grant 
or  withhold  credit  as  it  wills  and  whose  terms  borrowing  cor- 
porations must  accept." 

N'ow,  from  the  same  report,  page  72,  I  will  read  the  names  of 
the  principal  stockholders  of  the  iN'ational  City  Bank  of  New  York, 
among  them  J.  P.  Morgan  &  Company,  15,000;  Kidder,  Peabody 
&  Co.,  with  1,000 ;  William  Rockeifeller,  10,000 ;  John  D.  Rocke- 
feller, 1,750 ;  Jacob  H.  Schiff,  500. 

On  page  81 : 

"  Before  becoming  partners  in  Morgan  &  Co.,  Mr.  Davison 
and  Mr.  Lamont,  two  of  the  most  active  members  of  the  firm, 
were  vice-presidents  of  the  First  National  Bank,  and  still 
remain  directors. 

"Next  to  Mr.  Baker,  Morgan  &  Co.  is  the  largest  stock- 
holder of  the  First  National,  owning  14,500  shares,  making 
the  combined  holdings  of  Mr.  Baker  and  his  son  and  Morgan 
&  Co.  about  40,000  shares  out  of  100,000  outstanding." 
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CoMPTEOLLEE  Peendeegast  comes  to  tlie  stand. 

Senator  Thompson. —  Since  the  Comptroller  was  before  the 
Committee  this  morning,  at  which  time  I  had  no  report  from  Mr. 
Morse  at  all,  I  sent  for  Mr.  Morse  and  he  saw  me  about  half-past 
twelve,  before  adjournment,  and  he  gave  me  his  report,  which  he 
has  not  yet  reduced  in  the  usual  form  of  reports  that  he  mates  to 
the  Committee  in  writing ;  and  there  is  only  one  item  in  the  report 
that  the  Chair  desired  information  concerning,  and  so  far  as  I 
understand  now,  from  the  facts  before  the  Committee,  is  of  any 
value  to  our  investigation  —  and  that  may  not  be  —  it  is  in  rela- 
tion to  income  that  the  Comptroller  has  from  the  lands  company 
of  Depew,  formerly  The  Depew  Improvement  Company.  And  so 
this  is  the  custom  in  these  matters  that  we  have  gone  into,  matters 
of  a  strictly  private  nature,  that  naturally  show,  because  the  items 
are  long,  we  don't  show  them  because  they  are  of  no  use  to  the 
Committee;  and  I  called  on  the  Comptroller  and  told  him  what 
there  was  about  that  that  appeared  to  be  of  any  interest  to  the 
Committee,  and  so  he  has  consented  to  come  here  this  afternoon 
and  make  an  explanation ;  and  he  is  here  for  that  purpose. 

Will  you  just  tell,  Mr.  Comptroller  —  it  appears  that  you  have 
income  from  the  lands  company  of  Depew,  and  that  is  a  concern 
—  I  don't  like  to  make  any  intimations  —  which  is  controlled 
by  Chauncey  M.  Depew  — 

Mr.  Prendergast. —  He  is  a  stockholder. 

Q.  What  we  up  our  way  call  a  "  New  York  Central  concern." 
A.  (Mr.  Prendergast.)  Of  course  I  don't  know  what  you  call  a 
"  New  York  Central  concern  "  up  your  way,  but  I  know  there  is 
no  reason.     We  don't. 

Q.  It  is  one  in  which  Mr.  Depew  is  interes,ted,  and  Mr.  Vander- 
bilt?  A.  JSTo',  no  member  of  the- Vanderbilt  family  has  an  inter- 
est, except  one  by  marriage.    But  he  is  dead. 

Q.  Who  are  the  oiScers?  A.  The  officers  are,  William  H. 
Hotehkiss,  president ;  William  A.  Prendergast,  secretary  and  gen- 
eral manager ;  and  Henry  B.  Anderson,  treasureer  —  Mr.  Ander- 
son, of  Anderson  and  Anderson. 

Q.  Who  are  the  principal  stockholders  ?  A.  The  principal 
stockholders  are:  Henry  B.  Anderson,  William  Vincent  Astor, 
Nicholas  Biddle,  Chauncey  M.  Depew,  Chauncey  M.  Depew,  Jr., 
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Eugene  E.  Feirris,  Moses  J.   Wright,   Frederick  C.  Whitridge, 
Marie  De  Witt  Jesup,  E.  A.  Webb. 

Q.  Mr.  Morse's  report  to  me  was  that  simply  since  you  had  re- 
ceived approximately  $8,000  from  that  investment.  A.  I  have 
the  figures  definitely.  Since  I  have  been  Comptroller  I  have  re- 
ceived $6,195.71  since  the  first  of  January,  1910 ;  or  at  the  muni- 
ficient  rate  of  about  a  thousand  dollars  a  year. 

Mr.  Morse. —  Isn't  the  principal  part  of  that  - —  A.  The  prin- 
cipal part  is  one  settlement  at  the  end  of  the  fiscal  year  of  1911, 
of  $4,378.22,  due,  in  fact,  to  one  of  those  extraordinary  dispensa- 
tions of  Providence,  when  a  large  piece  of  useless  property  was 
burned  down  and  we  collected  the  full  insurance,  and  the  fire  was 
regarded  as  a  sale,  and  Mr.  Hotchkiss  and  I  became  the  bene- 
ficiaries of  it. 

Q.  (Senator  Thompson)  Can  I  look  at  that  list  of  directors 
again  ?     A.  Surely. 

Q.  That  is  Providence  all  right?  A.  Do  you  want  me  to  tell 
my  connection  with  that  ? 

Q.  Yes,  if  you  like.  Of  course  it  comes  up  here,  because  a 
railroad  proposition  is  how  it  occurred  to  us,  and  your  explana- 
tion will  probably  show  to  the  contrary  ?  A.  I  want  to  say,  Mr. 
Chairman,  that  yesterday  morning  I  submitted  to  Mr.  Perley 
Morse  all  my  bank  books  and  check  books  and  other  items  of 
record  and  all  my  private  papers ;  my  check  books'  and  bank  books 
covering  the  period  from  January  Ist,  1910,  when  I  became  Comp- 
troller of  the  City  of  New  York.  I  also  submitted  to  Mr.  Morse 
the  savings  bank  accounts  of  my  wife  and  my  children.  And  I 
want  to  say  —  and  I  want  to  thank  Mr.  Morse  for  the  very  fine 
courtesy  with  which  he  conducted  his  inquiry,  which,  according 
to  his  duty  toward  your  committee,  was  very  thorough;  but  I  can 
assume  under  the  circumstances,  knoAving  me  as  well  as  he  has, 
that  the  situation  may  have  been  somewhat  embarrassing  to  him. 
At'  the  same  time  I  hope  I  relieved  him  from  any  embarrassing 
feelings ;  but  I  know  he  — 

Senator  Thompson. —  Those  remarks  are  respectfully  referred 
to  that  Old  Ladies'  Bookkeeping  Society  of  which  he  (Mr. 
Morse)  was  a  member.    A.  Are  you  going  to  strike  that  from  the 
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record?  Because  I  think  they  are  about  the  only  thing  I  have 
heard  thus  far  that  is  worth  preservation  in  the  record.  Mr. 
Morse  has  made  a  report  to  you,  Mr.  Chairman,  regarding  my 
affairs.  The  item  which  you  have  asked  information  about  is  my 
connection  with  a  concern  called  The  Lands  Company  of  Depeiw. 
In  1902  I  was  appointed  temporary  receiver  of  the  Uepew  Im- 
provement Company.  And  I  wish  to  say  that  my  appointment  was 
not  a  political  appointment  either.  It  was  an  appointment  sug- 
gested by  the  men  who  had  business  interests  and  who  felt  that 
those  business  interests  would  be  protected.  And  for  four  years 
under  the  authority  of  the  court  I  conducted  that  business.  I  do 
believe  that  Mr.  Quackenbush  was  my  attorney  at  one  time.  And 
thus,  you  see,  the  historic  circle  is  established. 

Mr.  Moss. —  Quackenbush  says  this  is  awful. 

Senator  Thompson. —  That  was  an  early  indiscretion. 

Mr.  Prendergast. — •  This  was  before  he  was  with  the  Interbor- 
ough  —  before  he  had  entirely  lost  his  reputation.  And  as  I 
have  said,  I  conducted  this  business  under  the  authority  of  the 
court.  In  1906  a  company  was  formed  for  the  express  purpose 
of  taking  over  the  business  of  the  Depew  Improvement  Company, 
and  that  company  was  called  the  Land  Company  of  Depew.  I  was 
asked  to  become  an  officer  of  that  company.  Mr.  Hotchkiss  of 
Buffalo  was  made  its  president.  I  was  made  its  secretary  and 
general  manager.  So  that  for  a  time,  at  least,  you  can  see  thg 
progressive  element  was  very  strongly  represented  in  the  official 
staff. 

Q.  That  is  what  is  the  matter  with  Depew  now,  I  suppose  ?  A. 
And  we  had  managed  the  business,  and  consequently  T  presume 
those  who  were  interested  in  the  property  wanted  to  avail  them- 
selves of  our  experience  and  our  knowledge  of  the  business  in  its 
further  conduct.  Our  arrangement  with  the  company  is  this  — 
and  it  is  an  arrangement  that  is  established  under  a  contract,  copy 
of  which  I  have  before  me  ■ —  that  Mr.  Hotchkiss  and  I  were  to 
manage  the  business  and  for  a  sole  compensation  for  our  manage- 
ment we  were  to  receive  one-third  of  the  net  profits  realized  from 
the  sales  of  property.     And  we  have  continued  that  arrangement. 
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This  is  the  only  business  connection  which  1  retained  at  the  time 
I  became  comptroller. 

Mr.  Morse. —  You  get  one-half  of  that  one-third  ?  A.  Yes.  I 
retained  this  connection  because  it  was  a  continuing  one,  because 
I  felt  I  had  a  continuing  interest  in  this  property.  I  had  given 
a  good  deal  of  my  time  and  thought  to  it  for  almost  eight  years. 
And  I  felt  that  if  the  property  were  ever  to  be  sold  as  a  whole  or 
there  was  to  be  a  revival  of  business  which  would  make  real  estate 
a  better  investment,  that  because  of  my  efforts  during  eight  years 
that  I  was  entitled  to  become  the  beneficiary  of  any  profit  that 
came  out  of  the  ultimate  sale  of  the  property.  Now,  my  actual 
services  since  I  have  been  Comptroller  have  consisted  in  signing 
checks  for  the  weekly  payroll,  checks  for  supply  accounts,  and  sign- 
ing deeds  and  releases  of  mortgages  and  other  papers  that  have  to 
be  used  in  connection  with  the  real  estate  business.  I  think  I  have 
been  in  the  office  of  the  company  in  this  city  four  times  since  I 
have  been  Comptroller  of  the  City  of  ISTew  York. 

That  is  my  connection  with  this  company,  and  since  January 
1st,  1910,  I  have  received  for  the  fiscal  year  ending  February 
28th,  1910,  $517.45;  for  the  fiscal  year  ending  Eebraary  28th, 
1911,  $1,378.22;  1912,  $314.83;  1913,  $362.05;  1914,  $591.83; 
and  1915,  $31.93;  and  for  1916,  nothing.  Thus  endeth  the  chap- 
ter. 

Mr.  Schuster. — -We  believe  every  word  of  it. 

Senator  Thompson. —  I  have  no  more  questions  to  ask  Mr.  Pren- 
dergast,  unless  Mr.  Moss  has. 

Mr.  Moss. —  I  have  none. 

Mr. ■-. —  Has  that  stock  a  market  value  ? 

Mr.  Prendergast. — '  'No ;  and  I  should  say,  thanks  to  the  sug- 
gestion from  Mr.  NicoU's  remarks,.!  am  not  a  stockholder  in  the 
company,  as  you  know  from  the  list  of  stockholders  I  have  read. 

Senator  Thompson. — The  stock  must  have  some  market  value  ? 
A.  I  presume  it  would  have  a  market  value.  He  meant  stock  that 
is  ?old  on  the  market. 
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Mr.  Belmont. —  You  had  nothing  to  do  with  the  firing  of  the 
building  ?  A.  That  is  one  of  the  questions  that  I  have  to  refuse 
to  answer,  Mr.  Belmont.  (Laughter.)  I  don't  know  who  did  it, 
but  his  name  shall  be  blessed. 

Senator  Thompson. —  I  see  you  have  listed  it  under  Sale  of 
Property?  A.  The  fire?  Well,  that  is  where  fires  are  usually 
listed,  isn't  it  ? 

(Mr.  Prendergast  is  excused.) 

Me.  Belmont  resumes  the  stand. 

Mr.  Moss. —  Have  you  in  mind  the  time  when  you  bought  the 
Pelham  Park  and  City  Island  Railroads  ?  Bo  you  recall  it  ?  A. 
(Mr.  Belmont)     I  can't.     No. 

Mr.  Meoll.—  1901. 

Q.   (Mr.  Moss)  And  sold  to  the  Interborough  about  May,  1902  ? 

Mr.  Nicoll. —  Yes.     They  acquired  it  in  the  year  previous. 

Q.  Now,  I  want  you  to  think  for  a  moment  about  the  time  of 
the  formation  of  the  Inter-Met.  Company  —  at  the  time  that  com- 
pany was  formed,  you  were  among  those  that  were  in  control  of 
the  Interborough  ?     A.   (Mr.  Belmont)  Yes,  sir. 

Q.  And  certain  gentlemen  connected  with  the  Metropolitan 
Street  Railway  Company  were  threatening  to  enter  into  the  sub- 
way field,  weren't  they  ?     A.  Yes. 

Q.  Was  Mr.  Whitney  among  them  then,  or  was  he  dead  ?  A. 
Mr.  Whitney  was  at  that  time  interested  in  it. 

Q.  Whitney  and  Ryan  and  Brady,  Whitteren,  Eltinge,  Berwind. 
A.  They  were  all  interested  in  it. 

Q.  And  the  threat  to  enter  the  subway  field  was  something  that 
had  to  be  taken  seriously  ?  Isn't  that  so  —  you  dealt  with  it  seri- 
ously ?    A.  There  was  evidence,  yes,,  that  they  were  prepared  to. 

Q.  And  the  situation  was  met  and  controlled  by  the  creation 
of  the  Interborough-Metropolitan  Company,  which  took  the  stock 
of  the  Metropolitan  Street  Railway,  and  the  stock  of  the  Inter- 
borough Rapid  Transit  Railway  Company?  A.  No,  not  that. 
They  took  all  the  properties  connected. 
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Q.  But  included  those  two  ?     A.  Yes. 

Q.  It  included  the  surface  and  the  subways,  in  other  words? 
A.  Yes. 

Q.  You  had  examination  of  the  Metropolitan  Street  Railway 
made  before  that  was  accomplished,  didn't  you?     A.  Yes,  sir. 

Q.  And  didn't  Mr.  Stitt  report  to  you  substantially  that  it  was, 
if  not  a  bankrupt  concern,  one  that  was  in  a  weak  condition  finan- 
cially ?  A.  Yes,  but  that  it  was  self-sustaining  —  could  sustain 
itself. 

Q.  Yes.  It  was  about  a  year  afterwards  that  it  went  into  bank- 
ruptcy, wasn't  it  ?    A.  I  don't  know  —  longer  than  that. 

Mr.  JSTicolL—  1907. 

Q.  When  was  the  Interborough  farmed? 

Mr.  Quackenbush. —  March,  1906,  was  the  Inter-M6t.  And 
the  Met.  went  into  the  hands  of  the  receiver  October  1st,  1907.  A. 
(Mr.  Belmont.)'    It  was  about  eighteen  months,  wasn't  it? 

Q.  And  had  the  Interborough  put  in  about  fifteen  million  dol- 
lars to  keep  it  alive  —  or  the  combination  ?  A.  That  wasn't  the 
way.  There  was  a  certain  amount  of  capital  —  working  capital — 
in  the  Inter-Met.  which  was  advanced;  not  to  subsidiary  com- 
panies, but  companies  which  it  controlled. 

Q.  Did  any  of  that  come  from  the  Interborough  Company,  or 
was  it  furnished  privately?  A.  The  advances  were  made  by  the 
Inter-Met.,  not  privately. 

Q.  Out  of  earnings  ?  A.  No,  it  was  the  capital  which  resulted 
from  its  formation.  Wben  the  Inter-Met.  was  formed,  a  certain 
amount  of  capital  was  put  in  the  treasury  from  the  sale  of  its 
securities.  I  don't  recall  the  amount  — ■  some  eight  millions  of 
dollars,  between  eight  and  nine,  I  think  it  was. 

Q.  Well,  the  Inter-Met.  tried  to  hold  up  the  Metropolitan  Street 
Eailway?  A.  It  tried  to  prevent  its  going  into  the  hands  of  a 
receiver,  yes. 

Q.  The  stock  of  the  .Metropolitan  Street  Railway  Company 
ultimately  was  wiped  out  by  foreclosure,  wasn't  it  ?    A.  Yes. 

Q.  And  it  amounted  to  about  sixty-eight  million  dollars  ?  A. 
Yes. 

Q.  Did  the  Interborougb-Met...get  anything  for  that?     A.  No. 

Q.  I  have  a  statement,  before  me  that  it  obtained  fifteen  mil- 
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lion  par  value  of  ISTew  York  Kailway  Company's  stock  at  a  cash 
cost  of  $1,817,000.  Could  that  be  correct?  A.  I  can't  answer 
that  by  memory. 

Q.  Would  it  be  a  transaction  something  like  that  ?    A.  Yes,  sir. 

Q.  That  Inter-Met.  stock  —  a  good  deal  of  it  has  been  bought 
within  the  last  few  years  by  persons  connected  with  the  Inter- 
borough  ?    Isn't  that  so  ?    A.  I  presume  some  of  it. 

Q.  We  have  seen  some  checks  indicating  a  syndicate  of  five 
men  —  Eerwind  testified  to  it  too.  I  don't  think  that  Mr.  Bel- 
mont was  named  as  being  in  this  syndicate.  Freedman  was  one. 
Hedley  was  one.  I  think  Shonts  was  in  it.  Hasn't  the  Inter-Met. 
stock  been  made  more  valuable  by  the  Dual  Subway  contract  — 
at  least  made  to  sell  for  more  —  to  be  looked  upon  with  more 
favor?    A.  Yes,  sir. 

Q.  The  earnings  of  the  Interborongh  have  been  sufficient  to  pay 
the  interest  on  the  bonds.  Were  there  any  bonds  ?  A.  No ;  what 
was  equivalent  to  its  preferred  stock.  There  was  a  readjustment 
of  the  capital  of  the  Inter-Met.,  so  that  its  preferred  stock  receives 
a  dividend,  by  a  slow  exchange  from  a  cumulative  preferred  stock 
to  a  fixed. 

Q.  ISTow,  the  charge  was  made  by  Mr.  G-aynor  in  1909  that  one 
of  the  points  that  were  being  worked  for  by  the  financial  gentle- 
men whom  he  characterized  by  various  terms  was  to  secure  pay- 
ment of  this  interest  in  Inter-Met.  through  itS'  ownership  of  Inter- 
borough  securities,  that  must  be  kept  in  a  paying  conidition  to  pre- 
vent the  whole  thing  from  toppling  over.  That  is  what  I  have 
reference  to,  and  what  I  have  behind  the  question.  A.  I  don't 
get  — 

Mr.  Quackenbush. —  He  talks  about  the  Inter-Met.  four  and  a 
half.  A.  (Mr.  Belmont.)  I  don't  know  whether  that  is  all  clear 
in  your  mind.    If  you  would  like  me  to  explain  that  — • 

Q.  Yes,  I  would;  because  so  much  has  been  said  about  it,  es- 
pecially by  Mr.  Gaynor,  and  a  good  deal  of  it  got  into  the  record 
by  quotations  from  him,  so  I  would  like  to  have  you  explain  it. 
A.  The  Inter-Met.  was  a  holding  company  and  its  preferred  and 
common  stock  was  created,  and  the  owners  of  the  surplus  securi- 
ties and  the  stockholders,  those  who  had  interests  in  the  Interbor- 
rough  and  the  various  other  corporations  that  were  bought  in  con- 
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neotion  with  that  —  they  exchanged  a  certain  proportion  of  their 
securities  for  the  securities  of  the  Inter-Met.,  it  being  voluntary, 
of  course.  There  were  some  of  the  men  who  were  stockholders 
who  remained  outside  and  didn't  exchange  at  all.  As  for  instance, 
in  the  case  of  the  Interborough  stock,  only  something  over  ninety 
per  cent.,  I  think  —  I  recall  it  as  ninety-five,  something  of  that 
kind,  exchanged  their  stock  for  preferred  and  common  stock  ■ —  a 
certain  proportion  of  common  stock  of  the  Inter-Met.  and  of  pre- 
ferred stock.  Those  who  were  interested  in  the  surplus  lines  did 
likewise,  leaving  a  certain  amount  of  stockholders  outside.  In 
the  case  of  the  security  holders  of  the  surface  stock,  when  the  fore- 
closure came,  they  received  practically  nothing.  The  others  who 
had  an  interest  were  kept  alive  by  their  ownership  in  the  Inter- 
Met.,  although  it  represented  a  very  low  value  at  that  time  — 
eight  or  nine  or  ten  for  the  common  which  they  had  taken  at  about 
thirty  and  forty  or  something  of  that  kind  for  the  preferred  which 
they  had  taken  at  about  seventy-five.  That  was  the  way  the  Inter- 
Met,  secured  control  of  the  entire  surface  system,  and  also  the 
Interborough,  which  included  the  elevated  and  the  subways  of 
Queens  County  and  the  Forty-Second  Street  tunnel  and  all  the 
various  propositions. 

The  little  surface  road,  the  City  and  Interborough,  that  was  the 
property  of  the  Inter-Met. ;  when  it  made  the  exchange  with  the 
Interborough  stockholders  it  issued  its  four  and  one-half  per  cent, 
bonds,  and  deposited  its  holdings  of  common  stock  with  those  four 
and  one-half  per  cent,  bonds,  taking  just  twice  the  amount,  and 
delivered  those  bonds  in  exchange. 

Q.  Two  hundred  dollars  bonds  for  one  hundred  dollar  stock? 
A.  Yes,  that  was  what  it  gave.  The  minority  stockholders,  who 
didn't  participate  in  that,  exist  to-day,  and  their  stock  is  what  is 
called  the  common  stock  of  the  Interborough,  and  it  is  quoted  now 
about  three  hundred  and  some  odd. 

Q.  Has  the  common  stock  been  wiped  out  in  any  way  ?  A. 
Of  the  Interborough  ?     Oh,  no. 

Q.  And  of  the  Inter-Met.  ?  A.  No,  they  have  exchanged  for 
present  common  stock. 

Q.  The  formation  of  the  Interborough  Consolidated  —  didn't 
that  have  the  effect  of  wiping  out  the  common  ?     A.  No,  they  ex- 
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changed  their  stock  voluntarily,  and  in  like  manner  the  preferred 
stock.  But  the  preferred  stockholders  of  the  Inter-Met.,  the  ori^- 
nal  ones,  had  accumulated  so  much  unpaid  back  dividends  that  tie 
situation  was  an  impossible  on©  and  they  exchanged  their  five  per 
cent,  cumulative  stock  for  six  per  cent,  stock,  which  didn't  carry 
that  feature  at  all. 

Q.  I  think  that  is  the  substance  of  the  testimony  Mr.  riseher 
gave.  The  tendency  of  the  operation  was  to  destroy  practically 
all  the  value  of  the  common  stock  ? 

Mr.  Quackenbush. —  I  think  I  may  correct  that.  The  common 
stock  of  the  Interborough-Met.  Company  had  a  par  value  of  $lOO 
a  share.  The  common  stock  of  the  Interborough  Consolidated 
Company  has  no  par  value.  Mr.  Belmont. —  But  it  is  the  same 
proportionate  interest  in  the  capital  as  stockholder,  excepting  it 
isn't  measured  by  a  par  value;  but  notwithstanding  that  these  in- 
dividual shares  sell  for  precisely  the  same.  That  is  to  say,  to-day, 
well,  say  17  or  18.  Their  ownership  represents  exactly  the  same 
proportion  of  the  total  capital  they  had  before,  excepting  it  was 
expressed  in  shares  of  $100,  and  now  it  is  expressed  in  shares 
without  any  par  value.     That  is  all. 

Q.  These  Met.  surface  railroad  people  —  they  practically  got 
blackmailed  themselves  in  the  Interborough,  didn't  they,  by  their 
threats  ?    A.  Well,  I  must  leave  that  expression  to  you. 

Q.  Well,  they  forced  the  situation.    A.  ISTo,  no. 

Q.  They  forced  you?    A.  Quite  so. 

Q.  Maybe  that  isn't  blackjacking,  but  we  will  say  it  is  forcing. 
A.  Let  me  explain  that  to  you.  It  is  a  very  simple  thing.  It  ia 
a  matter  of  different  conception  of  the  property  value.  They  had 
properties  here  which  were  profitable  and  which  the  competition 
of  the  subway  and  the  elevated  gradually  would  have  affected. 
From  their  standpoint,  which  was  a  perfectly  understandable  one, 
they  believed,  because  everybody  at  that  time  believed,  that  all 
you  had  to  do  was  to  build  a  subway  in  order  to  make  money  — 
exaggerated  idea ;  that  was  the  idea.  They  were  prepared,  arid 
stated  publicly  that  they  were  prepared,  to  build  subways,  and 
went  so  far  as  to  yield  to  the  general  outcry  for  a  three-cent  fare. 
I  think  you  will  find  a  record  of  a  public  statement  that  was  made 
in  the  newspapers  that  they  were  prepared  to  build  a  subway  wi^ 
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a  three-cent  fare  and  a  free  exchange  between  their  surface  roads 
and  sub  w  a  J. 

Q.  Free  exchange  to  the  surface,  with  a  three^cent  fare!  Do 
you  really  think  that  they  meant  to  do  that?  A.  That  isn't  the 
question.  I  don't  deal  with  suppositions  of  that  kind.  We  deal 
with  what  happened  to  be  the  facts.  They  were  amply  able  to  do 
it  if  they  wanted  to  do  it.  They  had  all  the  facilities  for  capital ; 
and  the  principle  on  which  the  subways  were  built  then  was  this : 
That  the  City  lent  its  credit  —  I  mean  to  say  it  wasn't  done  with 
City  money,  but  lent  its  money  in  this  way.  They  agreed  to  issue 
a  certain  number  of  bonds,  the  principal  and  interest  on  which  the 
operating  company  of  the  subway  practically  guaranteed.  Also 
a:siiildng  fund  attached  so  that  during  the  period  of  the  operation 
of  the  subway,  the  capital  of  the  City,  so  to  speak,  the  bonds  issued 
for  the  purpose,  were  amortized,  you  understand,  and  the  debt 
on  that  subway  disappeared  and  the  title  to  them  remained  in  the 
City  as  at  first,  the  City  owning  them.  That  was  the  principle  on 
which  they  were  built. 

It  was  quite  clear  to  me  and  my  associates  that  if  they  entered 
into  a  transaction  of  that  kind  that  the  ultimate  result  of  it  would 
be  a  failure ;  that  they  would  be  unable  to  run  those  subways  profit- 
able, and.  exchange  with  the  surface  lines  - — •  a  free  exchange  — - 
and  that  they  would  then  go  into  bankruptcy.  The  contract  prob- 
ably— 'although  none  was  ever  made — ^Tvould  probably  have 
the  same  features  as  the- present  contract  has,  the  first  contract 
with  the  Interborough  —  that  in  the  event  of  their  failure  to  pay 
the  interest  on  the  bonds,  the  City  should  pay  for  the  same;  then 
the  City  would,  proceed  to  f oxeclose  and  possess  itself  of  the  sub^ 
way,  with  the  right  either  to  operate  itself,  either  the  right  to 
operate:  itself: or;  to  take  a  new  lessee  and  at  the  same  time  to 
posseesT  itself '  of  the  released  stock  —  that  is,  all  of  the  tangible 
capital  that  belonged  to  the  lessors. 

At  that  time  this  community  had  been  led  by  a  great  many  pub- 
liiBations  in  thie'  papers  and  advocates  of  municipal  ownership,  they 
were  led  to  believe'thfet  the  City  should  own  all  its  public  utili- 
ties-and  operate;:thenr.  You  have  had. some  experience  of  what 
that  means  in  the  ferriee  and  in  other  ways.  Private  capital  can't 
compete  with  operations  on  thepart  of  a  municipality  for' the 
reason  that  private  capital  is  limited  to  what  it  can  earn.     If  it 
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can't  keep  itself  alive  with  its  earnings  it  lias  to  go  out  of  exist- 
ence or  reorganize,  if  it  lias  enough  left,  or  disappear.  Utilities 
operated  by  a  municipality,  if  they  don't  succeed,  fall  back  on  the 
taxpayers  to  fill  the  deficiency,  and  go  right  on.  That  is  a  com- 
petition which  no  private  enterprise  can  possibly  compete  with. 

Q.  I  interject  that  that  is  what  they  will  have  to  do  on  the  Dual 
Subway  project.  A.  I  just  propose  to  tell  you  what  the  Inter- 
Met,  meant  —  what  was  the  meaning  of  its  establishment.  Not  a 
desire  to  control  — • 

Q.  I  think  your  statement  will  be  considered  to  be  valuable. 
I  am  sure  it  will  be  when  we  go  to  make  up  the  report.  I  think  we 
have  needed  that  view  to  be  expressed.  A.  'From  our  point  of  view 
it  was  therefore  a  question  whether  we  should  sit  still  and  let  those 
gentlemen  indulge  in  their  folly  and  bring  about  a  competition  of 
the  City  with  its  own  road,  and  destroy  its  lessor  —  not  its  sub- 
way, but  its  lessor  —  or  whether  we  should  do  what  they  really 
wanted;  because  they  had  a  property  that  something  had  to  be 
done  with  in  order  to  protect  it  against  the  competition  which 
was  growing  on  the  part  of  the  Interborough.  They  either  had  to 
have  a  subway  to  help  them  out,  which  would  take  their  own  busi- 
ness instead  of  taking  ours,  have  that  in  addition  to  their  prop- 
erty, or  they  must  sell  it.  When  we  looked  over  the  property  and 
found  apparently  that  it  would  sustain  itself,  then  it  seemed  wise 
business  to  take  that  property  even  if  we  could  only  carry  it. 
What  I  mean  by  carrying,  whether  we  made  anything  out  of  it  or 
not  — ■  and  take  the  chance  of  having  a  suifiicient  surplus  to  pay 
any  deficiencies,  and  keep  it  alive.  So  far  as  public  interest  was 
concerned,  allow  me,  Mr.  Moss  — ■  I  would  like  you,  Mr.  Moss,  to 
listen  to  this,  because  it  is  important  — 

Q,.  He  was  commenting  upon  your  remarks  as  you  went  along. 
A.  But  so  far  as  the  public  interest  is  concerned,  I  must  admit 
that  from  my  point  of  view,  and  I  think  from  that  of  anybody  who 
has  thought  fully  on  the  subject,  it  was  of  great  benefit  to  the  City 
to  have  a  consolidation  of  that  kind,  because  even  if  it  didn't  pay 
in  itself,  the  surface  lines  were  maintained,  as  they  were,  an  or- 
ganization with  a  free  transfer  for  everybody  in  the  City.  And 
it  was  quite  apparent  at  the  moment  that  those  surface  roads 
broke  up  that  the  free  transfer  would  cease. 
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Senator  Thompson'. —  What  do  you  mean  by  "  free  transfer  ?" 
A.  The  surface  lines  transferred  free  from  one  poTtion  to  the 
other.  For  instance,  instead  of  having  to  pay  a  certain  fare  as 
you  have  to  now  on  the  Third  Avenue  road  or  any  road  within  the 
limits  of  this  city,  tO'  change  from  one  to  the  other,  they  gave  them 
a  transfer ;  that  was  before  the  Inter-Met.  was  organized,  and  we 
continued  that,  and  that  was  one  of  the  reasons  they  were  inter- 
ested—  because  the  stockholders  and  the  controlling  interests  in 
the  surface  lines  had  become  a  part  of  the  Inter-Met. ;  they  were 
stockholders,  then,  of  the  Inter-Met.,  and  they  felt  that  it  would 
be  a  very  unwise  thing  to  allow  this  all  to  break  up,  the  property 
to  go  to  pieces,  the  free  transfers  to  be  destroyed,  and  the  whole 
situation  of  transportation  thrown  into  confusion.  And  that  was 
the  reason,  up  to  the  last  dollar  which  was  in  the  treasury  of  the 
Inter-Met.,  the  effort  was  made  to  sustain  the  credit  of  the  sur- 
face lines.  That  view  stripped  the  treasury  of  every  dollar  it 
had  in  it.  That  that  view  was  correct  was  proved  afterward;  and 
to-day  notwithstanding  that  these  lines  are  individually  perhaps 
a  little  better  managed  now,  and  are  gradually  building  up,  the 
people  of  New  York  are  deprived  of  the  free  transfer.  Their 
transportation,  in  other  words,  costs  them  to-day  a  great  deal  more 
than  it  did  then.  And  if  public  attack  hadn't  been  made  upon  it, 
so  that  the  credit  was  destroyed  in  1907  of  the  Inter-Met.,  al- 
though the  intrinsic  value  was  there,  if  it  wasn't  there  it  couldn't 
to-day  pay  the  interest  on  what  is  equivalent  to  the  preferred 
stock.  You  understand  that  the  intrinsic  value  of  this  combined 
property  to-day  proves  that  those  lines  might  have  been  sustained. 

Q.  (Mr.  Moss.)  Isn't  to-day  the  Interborough  really  support- 
ing the  whole,  or  the  larger  share  of  it  ?  A.  All  that  it  got  after- 
ward through  foreclosure,  it  secured  those  surface  lines  which  it 
now  manages ;  the  others  went  to  their  bondholders  and  are  separ- 
ate organizations.  And  they  collect  their  own  separate  fares  and 
have  no  connection  whatsoever. 

Q.  They  are  cut  out  ?  A.  They  are  cut  out ;  and  it  is  this  that 
follows  —  that  the  very  •  extension  of  rapid  transit  in  the  City 
to-day  again  threatens  those ;  and  if  they  make  money  that  money 
under  no  circumstances  will  be  devoted  to  keeping  for  instance  the 
Third  Avenue  or  any  of  those  lines  alive.  Whereas  if  it  had  been 
a  great  consolidated  system  they  would  have  been  kept  alive  just 
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as  the  Queens  County  Eoad  to-day.  Tie  Qiueens  County  Road 
to-day  loses  a  certain  amount  of  money  every  year  and  yet  the 
people  of  that  section  are  well  served  by  a  corporation  that  if  it 
had  to  stauid  on  its  own  legs  would  be  wiped  out  of  existence,  but 
is  sustained  by  the  Interborough's  earnings.  In  other  words,  if 
the  consolidation  had  been  left  as  it  was,  had  been  sustained  by 
public  opinion  as  it  should  have  been  and  not  be  attacked  so  as  to 
destroy  the  credit  of  the  whole  transportation  concern.  To-day, 
the  transportation  of  New  York,  instead  of  the  profits  all  going 
into  the  Interborough,  would  have  been  distributed  in  sustaining 
a  general  transportation,  both  surface,  elevated  and  subway  in 
the  City,  without  having  had  any  foreclosure,  and  whether  it  was 
at  a  loss  or  not.  In  other  words,  when  you  pay  a  fare  which  was 
a  profit  or  even  excessive  profit  to  one  part  of  the  system,  part 
of  that  would  have  been  devoted  to  sustaining  the  other  part  which 
was  not  paid.  So  instead  of  the  Inter-Met.  as  a  consolidation  be- 
ing condemned,  it  should  have  been  applauded,  because  it  was  in 
the  direction  of  trying  to  give  to  the  City  as  a  consolidated  prop- 
erty service  which  they  can't  have  and  never  will  have  again  to-day. 

Senator  Thompson. —  They  are  pretty  well  consolidated  now. 
A.  Oh,  no.  Here  is  just  the  point:  To-day  the  elevated  road  has 
been  three-tracked  over  Third  Avenue  to  the  extent  that  that 
effects  the  Third  Avenu.e  and  weakens  that  corporation  to  that  ex- 
tent. The  people  there  suffer.  But  if  it  was  a  consolidated  cor- 
poration that  owned  them  all,  and  the  Third  Avenue  was  in  the 
possession  of  the  Interborough  to-day,  it  wouldn't  make  any  differ- 
ence whether  tie  people  preferred  to  ride  on  the  Third  Avenue 
Elevated  or  surface  or  whether  one  paid  or  not  —  all  would  have 
been  operated  to-day. 

Mr.  Quiackenbush. — ^Second  Avenue  is  a  better  one.  It  is 
still  in  the  hands  of  a  receiver,  and  nobody  will  take  it. 

Senator  Thompson. —  What  do  you  have  to  do  with  the  Second 
and  Third  Avenue  lines  ?    A.  We  owned  it- 

Q.  Don't  you  own  it  now?  A.  ISTo.  This  is  what  has. hap- 
pened :  The  surface  lines  through  a  syndicate  consisting  of  Phila- 
delphians  and  certain  of  our  local  capitalists  .gradually  gathered 
together  into  one  consolidated  corporation  and  operated  all  the 
surface  lines  in  the  City. 
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Q.  What  corporation  was  that  ?  A.  That  was  the  Metropolitan 
Street  Railway ;  and  as  a  matter  of  financial  engineering,  through 
which  it  held  and  acquired  a  great  many  of  their  properties,  they 
had  what  was  called  The  Securities  Company.  And  through  that 
they  consolidated  all  the  surface  lines  and  they  were  compelled  by 
law  to  give  free  transfer  —  so  that  you  could  pay  five  cents  and 
ride  all  over  the  City,  backwards  and  forwards,  get  off  at  one 
place  and  get  a  transfer  and  go  anywhere  you  liked,  crosstown, 
ferries,  downtown,  and  everywhere.  That  was  the  property  whioh 
the  Inter-Met.  took  over,  and  the  Inter-Met.  was  organized  in  order 
to  prevent  that  breaking  up  and  tying  itself  up  with  a  set  of  sub- 
ways, separate  subways  under  a  law  which  would  have  finally 
thrown  the  subway  property  into  the  hands  of  the  City,  operated 
by  the  City,  and  then  would  have  come  the  wreck  and  the  ruin  of 
the  present  Interborough.  Tou  understand,  who  are  honest, 
faithful  and  good  tenants  of  the  City's  own  property;  what  Mr. 
Shonts  said  in  one  of  his  letters  there  today  was  very  true^ — • 

Q.  I  thought  you  would  enjoy  hearing  that  letter.  A.  That 
was  very  true  —  that  it  was  unwise  for  the  City  to  take  any  step 
to  destroy  its  own  property  and  to  wreck  its  own  tenants.  That 
was  the  situation,  and  that  is  the  real  meaning  that  has  never  been 
stated  or  made  public;  that  is  the  real  meaning  of  the  establish- 
ment of  the  Inter-Met.  It  was  met  with  hostility  on.  the  part  of 
the  public.  It  entered  into  a  period  of  great  financial  depression, 
when  all  securities  went  to  pieces  and  therefore  the  moment  that 
it  exhausted  the  money  in  its  own  treasury  its  credit  was  gone. 
The  credit  of  all  the  transportation  companies  was  gone,  because 
they  were  being  attacked  all  the  time  by  gentlemen  perhaps  not 
as  indulgent  as  you  gentlemen  now  —  but  the  same  sort  of  thing. 
And  it  destroyed  the  confidence  that  investors  might  have  just 
as  this  particular  investigation  is  checking  the  confidence  that 
people  have  in  the  future  of  transportation  investments  in  this 
City.  The  investor  is  always  disturbed  when  he  finds  his  property 
attacked,  whether  he  thinks  justly  or  unjustly.  So  it  was  that  at 
that  time  no  additional  capital  could  be  raised  in  order  to  have 
kept  the  surface  lines  out  of  difficulty  and  rehabilitate  them.  The 
estimate  I  think  was  made,  Mr.  ISTicoU,  that  when  we  decided  to 
distribute  the  treasury,  it  was  an  estimate  of  about  twenty-two 
millions  of  dollars.     If  instead  of  hostility  at  the  time  there  had 
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been  approval,  instead  of  an  outcry  that  it  was  a  menace  to  tlie 
City's  rights  to  have  a  monopoly,  they  wonld  have  v^elcomed  it  and 
understood  that  they  were  getting  more  through  that  than  if  they 
had  broken  the  system  up,  that  twenty-two  million  of  dollars  would 
have  been  obtainable  and  perhaps  the  period  of  depression  tided 
over,  when  what  has  occurred  today  would  have  occurred  and  saved 
the  property,  and  we  would  have  had  the  surface  lines  running 
today  with  free  transfers.  That  is  only  a  possibility,  like  some  of 
the  statements  you  have  been  suggesting;  but  it  is  not  an  im- 
probability at  all.  That  is  the  real  essence  and  meaning  of  the 
Inter-Met.  It  was  organized  in  order  to  save  the  surface  roads 
from  going  into  the  folly  of  building  subways  under  the  law  as 
it  was  at  that  time,  and  finally  going  to  pieces  with  the  subways 
and  involving  the  whole  property. 

Senator  Thompson. —  You  don't  blame  me  if  I  try  to  get  some 
information  to  finish  this  subject  from  you,  on  finance,  because 
you  have  got  the  experience  and  I  haven't.  But  the  Buffalo, 
Lockport  and  Kochester  Railroad  Company  build  from  Lockport 
to  Rochester  fifty-seven  miles  of  tract.  It  cost  them  approximately 
two  million  dollars.  They  capitalize  it  for  $6,000,000  stock  and 
for  $3,500,000  bonds;  and  they  do  what  they  had  to  do  —  they  go 
into  the  hands  of  a  receiver.  ISTow,  the  receivership  don't  wind 
up  —  by  that  I  mean  that  the  receiver  does  not  sell  the  property 
and  pay  it  over  to  the  owners  of  the  road  and  it  proceeds ;  but  ho 
holds  the  receivership  until  they  have  meetings  of  the  committees 
of  bondholders,  and  they  reduce  the  bonds  to  $2,750,000,  and 
keep  the  common  stock  the  same,  and  discharge  the  receivership; 
and  continue  to  operate,  paying  no  dividends,  managing  to  pay 
the  interest  on  the  bonds.  Now,  why  is  it  when  that  company  can't 
pay  it  now,  nor  for  ten  years  in  the  future  pay  an  interest  on  that 
common  stock,  why  do  they  keep  the  common  stock  alive  with  six 
million  dollars,  after  going  through  that  receivership  ?  A.  Well, 
put  yourself  in  the  place  of  a  stockholder.  You  are  an  owner  and 
supposing  that  you  have  borrowed  money  from  a  certain  party 
and  you  owe  them  $6,000,000  and  you  can't  pay  the  interest  on 
the  loan,  and  they  don't  want  to  take  your  property  —  they  don't 
want  to  do  that.  They  simply  want  to  have  their  own  investment 
kept  alive.    And  you  will  think  that  they  would  be  willing  to  take 
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perhaps  60  per  cent,  of  tliat,  and  you  go  on  and  manage  the  prop- 
erty and  you  are  able  to  do  that,  and  they  are  satisfied  as  creditors 
—  only  having  recourse  to  wiping  out,  if  they  really  want  to  do  it. 
And  they  go  on  and  give  you  a  change.  Usually  they  have  some 
other  junior  security  going  ahead  of  you  that  will  make  your 
property  hold  in  due  course  of  time.  There  is  no  particular  dis- 
advantage as  far  as  you  are  concerned  whether  you  have  all  your 
capital  stock  or  you  reduce  it.  If  it  is  represented  by,  say  your 
holdings  happen  to  be  a  hundred  shares  at  $100  a  share,  there  is 
no  particular  advantage  if  they  reduce  that  to  fifty,  unless  they 
turn  around  and  insist  on  rehabilitating  the  property  that  you 
should  pay  an  assessment;  and  if  you  do  pay  an  assessment,  in- 
stead of  agreeing  to  have  your  stock  reduced,  you  usually  want 
something  that  makes  that  good' to  you  in  case  it  is  very  successful. 
You  will  probably  ask  for  something  to  represent  that.  It  has  the 
meaning  of  not  being  any  particular  advantage ;  but  your  proposi- 
tion to  the  whole  as  a  stockholder,  whether  it  is  represented  by 
a  hundred  cents  on  the  dollar  or  fifty  cents  on  the  dollar,  is  ex- 
actly the  same. 

Q.  In  this  case  it  is  represented  by  nothing  on  the  dollar.  A. 
Supposing,  if  you  are  a  stockholder.  If  it  is  reduced  to  a  dollar, 
it  reduces  everybody  else  to  a  dollar,  and  your  holding  is  exactly 
the  same. 

Q.  ISTow  of  course  in  that  case  they  say  that  it  is  "  watered 
stock."  So  using  that  expression,  there  was  a  road  costing  two 
million,  being  bonded  for  three  and  one  half  million.  There  must 
have  been  "  watered  bonds."  A.  Well,  I  don't  know ;  of  course, 
Mr.  Chairman,  I  would  be  very  glad  to  explain  your  questions,  if 
I  can,  right. 

Q.  You  don't  know  anything  about  this  company,  I  know,  but 
I  do.  Wow,  after  they  reorganized,  as  they  did  reorganize,  and 
discharged  the  receivership,  they  raised  the  rate  of  fare  —  charged 
more  fare  than  they  had  before.  Now  that  was  for  the  purpose  of 
making  a  profit  if  possible  on  the  stock.  Now,  is  the  public  inter- 
ested in  that  transaction  ?  That  is  what  I  want  to  get  from  your 
viewpoint.  Is  the  public  interested  there  as  to  the  fact  whether 
that  road  carries  this  $8,000,000  of  stock  that  never  cost  them 
a  cent  —  in  fact  the  bonds  didn't  cost  them  their  face  originally  — 
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they  are  worth  it  now.  Is  that  fair  to  the  public  to  have  mem 
owning  stock  with  a  par  value,  or  no  value,  par  value  which  they 
think  is  worth  a  hundred  dollars  a  share,  whether  you  call  it  the 
par  value  or  not,  and  have  them  interested  in  making  a  profit  out 
of  the  travelling  public  ?  Is  that  a  fair  thing  to  the  public  ?  A.  I 
can't  answer  such  a  question  as  that,  Mr.  Chairman,  it  is  impos- 
sible.    I  don't  know  the  circumstances. 

Q.  I  have  related  the  circumstances.  A.  But  this  has  to  be 
said  with  regard  to  all  transportation  lines,  so  far  as  the  public  is 
concerned.  You  have  often  se'cn  territories  that  appeared  to  you, 
"  Well,  why  don't  they  build  a  railroad  or  a  trolley  line  there." 
And  the  only  thing  that  would  induce  the  building  of  that  would  be 
the  belief  on  the  part  of  somebody  that  they  could  make  money 
out  of  it.  And  if,  in  entering  upon  the  enterprise  they  can't  en- 
list capital  without  offering  very  unusual  terms,  that  means  that 
they  can't  begin  at  all.  Even  if  they  make  a  mistake,  if  the  people 
who  have  the  capital  make  a  mistake  and  go  in  on  any  kind  of 
terms,  they  create  the  transportation.  They  create  the  transpor- 
tation of  whatever  happens  in  order  to  save  their  franchise,  which 
is  the  only  value  that  they  have.  You  remember  they  have  got  to 
operate.  They  may  not  operate  well  for  lack  of  funds  or  for  lack 
of  good  management;  but  the  existence  of  that  road  is  there,  and 
remains  there  and  in  the  last  analysis  if  the  management  is  so 
bad  it  finally  falls  of  itself,  someone  else  steps  in  and  takes  the 
property  and  the  transportation  continues.  Every  case  is  a  dif- 
ferent one.  But  so  far  as  the  public  is  concerned  the  moment  that 
they  have  created  a  line  of  transportation  that  usually  remains, 
and  sooner  or  later  it  goes  into  hands  where  it  does  become  a  good 
and  serviceable  piece  of  property.  Sometimes,  if  there  wasn't 
a  certain  amount  of  latitude  allowed  in  the  creation  of  capital,  why 
you  wouldn't  have  the  transportation  at  all.  If  that  hadn't  taken 
place  in  the  beginning  in  the  development  of  our  railroads  here  as 
well  as  trolley  lines,  we  never  would  have  had  this  very  large 
amount  of  transportation  which  we  have',  which  is  probably  the 
greatest  for  our  territory  in  the  world,  and  as  they  become  es- 
tablished and  as  they  become  profitable  and  as  they  become  import- 
ant, why  then  the  regulation  of  them  and  the  restrictions  as  to 
creating  capital  can  be  carried  on  and  done  and  improved;  and 
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the  day  will  come  probably  when  our  laws  here  will  be  almost 
like  the  laws  in  Massachusetts.  But  it  can  be  overdone  and  it  is 
well  understood  among  railroad  men  and  it  is  understood  that 
they  were  made  strictly  Massachusetts ;  and  as  a  result  New  Eng- 
land has  suffered  in  transportation,  as  a  result  o£  that.  Because 
if  you  make  those  too  strict,  and  capital  isn't  attracted,  you  can't 
find  fault  with  capital;  because  if  it  doesn't  find  profitable  em- 
ployment in  one  direction  it  will  go  to  another. 

Q.  Should  capital  have  ■ —    A.  Did  I  answer  your  question  ? 

Q.  Yes.  But  should  capital  have  an  earning  power  as  large  as 
two  million,  to  make  it  into  nine  million,  is  it  necessary  to  give 
them  that  much  earning  power  in  order  to  get  development  ?  A. 
I  really  know  nothing  about  this  individual  case. 

Q.  I  ask  you  these  questions  because  I  don't  think  that  case  is 
much  different  than  your  New  York  City  case  wias  when  you  had 
these  New  York  City  surface  railroads.  I  just  think  that  that 
common  stock  at  that  time  was  watered.  I  don't  know.  I  am 
just  going  to  try  and  find  out.  A.  I  was  bom  and  I  have  lived 
there  and  I  don't  think  that  is  the  fact.  In  New  York,  when  I 
was  a  boy,  there  were  about  a  dozen  lines  of  stages,  all  converging 
into  Broadway.  There  wasn't  such  a  thing  as  an  elevated  railway 
in  the  center  of  the  city.  There  was  one  on  Sixth  Avenue  and 
Third  Avenue  and  Second  Avenue,  and  they  were  very  bad.  And 
there  was  nobody  in  New  York  that  had  the  enterprise  to  improve 
them.  The  lines  in  San  Erancisco  were  far  ahead  of  them.  And 
in  Chicago  and  all  the  Western  cities  they  began  to  have  cable 
lines.  And  it  was  outside  capital,  Philadelphia  capital,  which 
came  here  and  began  the  consolidation.  Well,  it  so  happened  that 
there  were  scandals  connected  with  it.  But  the  fact  remains  that 
capital  came  here  to  develop  and  improve  the  transportation.  And 
then  they  were  allowed  to  put  in  the  overhead  system,  or  the 
present  system,  which  is  electric.  And  a  really  good  system  was 
established;  and  as  they  progressed  it  was  exactly  the  same  prob- 
lem that  confronts  the  City  today  —  some  portions  of  the  trans- 
portation would  be  profitable  and  others  were  not  to  be.  And  so 
they  conceived  a  method  of  having  one  general  security  which 
would  enable  them  to  raise  capital  enough  to  establish  all  the 
outlying  lines  whether  they  paid  or  not,  and  have  them  all  evenly 
6—18 
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supported  by  the  one  system.  And  in  order  to  do  that  —  I  think, 
Mr.  Quackenbush,  I  am  explaining  this  right- — in  order  to  do 
that  they  took  capitalization  from  the  small  lines  and  exchanged 
them  and  created  lines  of  marketable  securities,  you  understand; 
and  so  afterwards  a  great  deal  of  fault  was  found  with  that,  be- 
cause they  didn't  seem  to  represent  equal  values,  but  created  the 
capital,  which  enabled  this  entire  system  to  be  electrified,  with 
new  equipment,  modern  equipment,  and  start  and  give  a  thoroughly 
modem  set  of  lines  of  transportation,  with  a  free  transfer.  That 
broke  down,  and  the  excessive  capital,  whatever  it  was,  all  fell  out, 
but  the  lines  remained.  And  the  City  today  possesses  that  trans- 
portation in  not  as  profitable  a  form. 

Q.  All  these  lines  at  that  time  made  a  gross  profit.  That  is, 
their  income  was  more  than  their  operating  expenses?  A.  They 
made  profit,  but  it  was  hard  to  say  how  far  that  went,  because  just 
as  soon  as  they  made  a  certain  amount  of  profit  they  built  addi- 
tional ones,  and  extensions. 

Mr.  Quackenbush. —  Mr.  Belmont  has  made  a  statement  which 
is  entirely  correct  —  that  some  of  the  lines  making  up  that  con- 
solidation were  not  paying.  And  in  answer  to  your  question  just 
now,  to  refresh  Mr.  Belmont's  recollection  of  the  condition  on  the 
Belt  Line,  where  every  passenger  carried  on  the  East  Belt  cost 
nearly  ten  cents  for  the  five  cent  fare  obtained  from  him. 

Mr.  Belmont. —  But  they  supported  the  whole. 

Mr.  Quackenbush. —  But  the  Chairman  thinks  all  paid.     For 

every  passenger  carried  on  the  Belt  Line  east  and  west  there  was 
a  loss. 

Mr.  Belmont. —  An  unsound  piece  of  capitalization  comes  to 
grief  sooner  or  later;  but  if  it  has  created  a  public  utility,  the 
public  utility  goes  on.     It  passes  from  hand  to  hand. 

Mr.  Moss. —  ISTow  the  Senator  has  suggested,  by  way  of  illustra- 
tion, let  me  suggest  the  Edison  Company,  by  way  of  illustration ; 
it  just  happened  to  flash  into  my  mind.  The  Edison  Company, 
if  Mr.  Maltbie  is  correct  —  I  have  read  his  statement  with  a  great 
deal  of  interest  —  is  capitalized  about  four  times,  if  you  under- 
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stand  what  I  mean  by  that.  That  is,  looking  at  the  original  in- 
veistment,  it  has  got  four  times  as  much  capital  as  originally  in- 
vested. Now,  notwithstanding  that  fact,  it  is  a  going  and  a  paying 
concern ;  there  is  no  question  about  its  being  a  money-maker,  and 
about  its  supplying  plenty  of  light  and  electricity  to  the  City. 
Now,  if  a  company  is  able,  even  though  it  overcapitalizes,  to  con- 
tinue without  defaulting  and  to  continue  to  supply  a  good  elecricity 
or  a  good  car  service,  as  the  case  may  be,  do  you  think  that  it  has 
gathered  to  itself  that  intangible  thing  which  can't  be  measured  or 
weighed,  but  which  is  a  value  nevertheless  ,  that  gives  it  a  right  to 
go  on,  and  make  its  payments  of  interest  on  the  bonds  and  its 
dividends  upon  the  stock  as  though  the  three-quarters  had  been 
paid  in  in  cash.  A.  The  success  of  a  corporation  like  that  is  the 
blessing  which  the  people  derive  from  it.     From  the  fact  — 

Senator  Thompson. —  Do  you  mean  its  stockholders  or  the 
patrons  ?  A.  From  the  fact  that  it  is  able  to  expand  its  business, 
and  finally  supply  it  at  wholesale.  Do  you  understand  ?  —  at 
wholesale.  Today,  for  instance,  the  power  of  the  Interborough 
is  supplied  at  a  fraction  of  one  cent ;  and  which,  if  you  attempted 
for  a  small  business  to  create,  costs  you  three  and  four;  and  the 
charge  for  the  consumption  of  it  would  have  to  be  high.  Now,  for 
a  time  —  and  that  has  proved  itself  right  along  in  everything, 
whether  it  is  Standard  Oil,  whether  it  is  oil  or  whether  it  is  elec- 
tricity or  gas,  that  for  a  time  they  are  able  to  maintain  the  high 
price  and  the  large  profit  and  in  their  efforts  to  make  more  they 
are  constantly  cheapening  their  cost  of  production  until  finally  the 
benefit  of  that  to  the  public  gradually  comes  down.  If  it  don't 
come  down  as  an  economic  question  it  is  forced  dowa  by  the  law. 

Mr.  Moss. —  Well,  so  long  as  the  people  are  served  with  a  good 
produce  at  a  price  which  they  can  pay,  and  this  service  is  general 
and  good,  there  is  no  reason  for  the  people  to  object  to  what  they 
sometimes  call  over-capitalization.  A.  Well,  that  has  two  sides. 
There  is  reason  for  limitations,  certainly. 

Q.  Of  course,  that  idea  of  limitation  has  been  put  out  in  the 
Public  Service  Commission  and  it  is  one  of  the  things  this  Public 
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Service  Commission  does,  to  oversee  the  creation  of  new  capital. 
A.  Well,  they  can  carry  that  a  great  deal  too  far  and  make  it  so  it 
is  impossible  to  undertake.  Now,  Mr.  Moss,  yon  mention  Mark- 
ley  ;  you  mention  him  as  an  expert.  I  know  him  very  well.  He 
was  sent  over  as  Secretary  of  the  Commission  that  was  sent  over 
there  to  study  the  subject  of  municipal  ownership.  That  was  a 
privately  conducted  commission,  although  it  had  government  sanc- 
tion and  had  full  access  to  everything  on  the  other  side.  And  I 
suppose  you  know  they  have  three  standard  volumes  on  the  sub- 
ject.    Markley  as  Secretary,  and  at  a  salary  of  $1,500. 

Senator  Thompson. —  You  didn't  mean  to  make  any  insinua- 
tions there  on  the  salary?  A.  Well,  I  think  afterward  when  he 
became  Commissioner  he  received  $15,000  for  the  same  ability. 

Mr.  Moss. —  Well,  his  capital  hadn't  been  inflated. 

Senator  Thompson. —  You  didn't  insinuate  in  the  direction  I 
thought  you  did.  A.  Well,  his  theories  carried  him  too  far.  And 
one  of  the  properties  that  belong  to  the  Inter-Met.,  Fifty-ninth 
Street  road,  when  it  became  necessary  toi  foreclose,  and  it  was 
sold  under  forclosure,  Mr.  Markley  was  responsible  for  carrying 
his  views  in  the  Commission  and  refusing  to  a  capitalization  suf- 
ficient to  rehabilitate  that  road,  and  properly  equip  it,  by  the  In- 
terborough.  So  much  so  that  the  Interborough  was  obliged  to 
forego  its  purchase.  Otherwise  they  would  have  taken  it,  re-equip 
ped  it,  and  been  obliged  under  the  law  to  furnish  a  free  transfer  to 
it.  Instead  of  that  we  had  to  withdraw  and  it  was  bought  by  the 
Third  Avenue  Line,  which  makes  it  an  independent,  totally  inde- 
pendent line,  running  practically  out  of  the  territory  of  the  Third 
Avenue  and  only  meeting  at  one  end.  Whereas  it  tapped  quite 
a  number  of  the  other  lines.  There  is  an  instance  of  over-zeal. 
Mr.  Markley  in  that  particular  instance  didn't  do  a  wise  thing  for 
the  public. 

Mr.  Moss. —  I  am  not  particularly  exploiting  Mr.  Maltbie.  I 
am  only  using  him  on  the  fact  that  he  worked  out  that  the  capital- 
ization was  four  times  the  actual  cash  originally  put  in. 

Is  it  your  idea  that  capital  is  not  excessive  as  long  as  a  com- 
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pany  is  able  to  stand  up  and  do  business  and  render  good  service  ? 
Is  that  the  test?  There'  must  be  a  test  somewhere.  A.  'No,  that 
is  asking  me  to  apply  a  general  principle.  But  I  mean  the  hostil- 
ity is  sometimes  carried  too  far. 

Q.  Mayor  G-aynor  says  the  reason  —  I  suppose  you  have  read 
his  "  Looting  ISTew  York  "  —  he  said  the  reason  why  the  Metro- 
politan Street  Eailway  came  down  with  a  crash  was  that  it  was 
excessively  over-capitalized.  A.  It  wasn't  only  that;  it  was  with 
almost  every  business,  you  might  say,  if  you  will  examine  it; 
when  new  capital  is  put  in,  it  is  always  put  in  on  the  prospect  of 
receiving  remuneration  and  sometimes  it  doesn't.  And  in  that 
case  they  had  set  up  a  corporation  which  they  had  figured  would 
gradually  expand  to  the  value  of  their  capital  and  they  couldn't 
have  placed  it  excepting  in  the  manner  that  they  did.  They  prob- 
ably wouldn't  have  attracted  capital  in  it.  So  that  then  the  com- 
petition — -  you  must  remember  that  when  the  competition  came  it 
was  unexpected.  You  see  they  began  before  electric  tranetion 
had  gone  to  the  point  of  development  which  would  permit  the  es- 
tablishment of  an  underground  road.  At  one  time  thei'e  was  no 
way  of  handling  heavy  units,  such  as  running  in  the  subway  by 
electricity.  The  first  rapid  transit  lines  that  were  planned  were 
underground  steam  roads,  and  with  devices  for  the  absorption  of 
smoke,  etc.  It  wasn't  until  long  afterwards  that  they  were  able  to 
create  traction  through  electricity.  Even  since  the  establishment 
of  the  subway,  the  big  electric  traction  engine  has  developed. 

Q.  I  remember  the  first  experiment  that  was  made  on  the  spur 
on  Thirty-fourth  Street  with  the  electric  motors  on  the  Elevated 
oars.  A.  The  point  is  this:  That  the  competition  which  came 
afterwards  through  the  development  of  new  methods  was  really 
what  about  it  — 

Q.  I  knew  the  engineer  who  was  in  charge  of  those  operations, 
making  the  test,  and  he  said  he  desired  of  being  able  to  apply 
electricity  practically  to  the  operation  of  the  Elevated  Eailroad 
because  the  electricity  seemed  to  be  evaporated.  The  force  has 
been  harnessed  since  that  day.  A.  Don't  you  think  this  is  all  an 
academic  matter  ?     I  really  have  a  great  deal  — 

Q.  My  dear  Mr.  Belmont  you  are  much  to  blame  for  it  if  it  is ; 
because  with  your  delightful  philosophy  you  have  carried  it  out. 
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But  it  looks  to  me  like  this :  That  you  and  your  associates,  having 
a  very  good  subway,  were  forced  to  let  in  a  lot  of  people  that  had 
a  tottering  street  railway,  overcapitalized,  and  tottering,  because 
they  used  a  threat  which  you  didn't  know  but  what  they  might  be 
foolish  enough  to  carry  out.  And  there  came  then  the  Inter-Met 
Company,  in  which  it  has  turned  out  the  Interborough  had  to  do 
the  carrying  work,  and  finally  the  crash  came.  And  now  we  have 
the  speculation  going  on  in  Inter-Met  stock  in  which  some  of  the 
Interborough  directors  have  been  participating.  I  don't  know 
that  you  have,  because  there  is  no  proof  of  that ;  but  some  of  the 
directors  have  been  participating  and  it  looks  as  though  the  specu- 
lative element  in  the  Inter-Met  stock  has  been  created  by  this 
Dual  Contract.  A.  Mr.  Moss,  don't  you  think  that  it  would  be 
well  to  look  at  the  property  itself  and  what  it  means,  and  at  the 
market  values  —  what  they  mean  ? 

Q.  I  am  quite  sure  that  there  is  value.  I  am  quite  sure  there 
is  value,  or  the  Inter-Met  stock  wouldn't  have  any  speculative 
points  at  all.  But  the  question  is  really,  however,  how  far  men 
went  into  the  scheme  for  the  Dual  Subway,  with  an  idea  of  creat- 
ing a  value  for  Inter-Met  stock,  and  how  far  it  has  been  used  in 
that  sort  of  speculation.  A.  Oh,  I  don't  —  the  course  of  the 
stock  was  downward,  and  has  remained  so.  Your  argument  can't 
work  both  ways,  Mr.  Moss.  If  you  are  trying  to  show  here  that 
the  City  had  such  a  disadvantageous  deal  — -  so  you  might  use 
the  vernacular  —  as  you  say  it  had  —  and  trying  to  prove  not  only 
that  it  had  but  there  were  irregular  methods  leading  to  it,  why  if 
that  was  the  fact,  it  must  have  been  of  profit  to  somebody.  The 
mere  intervention  of  bankers  cut  no  figures  in  the  long  run.  I 
mean  if  you  distribute  even  to  what  would  be  equivalent  to  five  per 
cent,  on  the  whole  transaction  of  $150,000,000;  and  you  can  see 
what  that  means,  and  you  can't  find  in  all  these  commissions  and 
profits  and  everything  any  sum  that  is  equivalent  to  that.  If  you 
distributed  that  over  the  ordinary  life  of  a  security  of  fifty  years, 
you  understand,  your  five  per  cent,  distributed  over  fifty  years, 
that  is  never  going  to  be  taxed  on  the  company  again.  The  life 
of  the  security,  we  will  say,  of  fifty  years,  and  of  its  charter,  we 
will  say  —  I  am  talking  only  for  illustration  —  that  is  distributed 
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over  fifty  years;  five  years,  seven  per  cent,  one- tenth  of  one  per 
cent,  per  annum,  that  is  all  that  would  mean,  if  it  was  five  per 
cent.  And  it  isn't  anything  like  that.  That  is  all  the  investor  has 
to  consider.  If  it  is  a  solvent  corporation  all  that  he  has  to  con- 
sider is  that  it  is  something  to  extend  over  the  life  of  the  security. 

Q.  But  the  banker  got  it  all  at  once  ?  A.  But  that  is  all  that 
it  cost  for  creating  its  capital,  and  its  present  property. 

Q.  What  he  gets,  he  gets  at  once;  and  it  is  capital  for  him.  A. 
That  is  all  that  that  would  be  —  a  tax  upon  it ;  and  any  investor 
would  understand  that  perfectly  well,  and  say  that  so  far  as  the 
financial  condition  and  solvency  of  it,  it  cuts  no  ice  at  all.  E"ow 
then,  it  goes  on,  so  that  that  has  very  little  bearing  on  its  value 
as  an  investment.  The  question  is  whether  its  earnings  are  able 
to  sustain  it  in  the  long  run.  As  a  matter  of  fact,  if  you  take  the 
capitalization  and  its  present  earnings,  it  wouldn't  be  able  to  un- 
less it  responded  to  an  average  increase  right  straight  along.  That 
appears  to  be  sufficient  and  if  anybody  examines  the  property  to 
find  that  it  looks  as  if  it  was  going  to  be  able  not  only  to  pay  the 
interest  on  these  five  per  cent,  bonds,  but  enough  to  pay  the  divi- 
dends on  its  stock  and  something  over  and  above.  ITow  that  would 
apparently  make  an  investment  that  would  be  sure  of  its  return 
of  five  per  cent,  on  the  bonds  for  the  next  fifty  years  or  the  life 
of  any  investor.  In  the  same  way,  this  consolidated  preferred  six 
per  cent,  on  that  and  as  a  result  of  the  dividend,  because  it  can't 
pay  that  unless  it  has  already  paid  the  dividends  on  the  four  and 
one-half  per  cent,  bonds  of  the  Inter-Met.  ISTow  if  that  is  the 
case  why  then  are  those  not  of  greater  value  in  the  market  ?  The 
fives  are  selling  below  par — ^five  per  cent,  bonds,  as  secure  as 
that,  for  the  transportation  of  this  City,  selling  below  par.  The 
four  and  a  half,  there  is  a  voluntary  sinking  fund  attached  to  it, 
so  that  there  is  something  like  over  three  million  already  toward 
the  retirement  of  those  —  seventy  millions  of  those  already.  Four 
and  one-half,  they  are  selling  below  75  —  73.  The  Consolidated 
Preferred,  which  depends  upon  the  surplus,  and  apparently  able 
to  sustain  it;  examining  the  surplus  which  the  Interborough  had, 
it  is  likely  to  continue  that.  Six  per  cent,  sells  at  75,  yielding 
the  holder  7  per  cent.  The  common  stock  sells  at  17,  and  there 
is  even  some  margin  over  and  above  that.    If  a  person,  at  the  rate 
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of  accumulating  interest  —  ttat  is  if  they  put  that  in  their  box 
to  stay  there  —  we  will  say  to  double,  it  would  take  about  ten 
years;  and  to  make  it  five  times  the  amount,  which  would  be 
equivalent  to  par,  you  understand,  would  take  something  like 
thirty  years.  And  then  if  it  became  par  at  that  time,  if  you  let 
it  lie  there,  the  accumulation  of  interest  we  will  put  at  20,  would 
make  it  worth  par.  Then  you  wouldn't  have  lost  anything,  l^ow, 
with  the  prospect  sometimes  of  that  being  able  to  earn  something, 
they  still  have  no  interest;  the  investor  has  no  interest  there,  ap- 
parently. They  are  much  below  their  intrinsic  value  and  why  do 
you  suppose  it  is  ?  Because  just  as  proceedings  of  this  kind  frighten 
the  investor,  he  doesn't  want  to  become  a  stockholder  of  a  corpora- 
tion that  is  constantly  the  subject  of  official  attack,  of  accusation 
on  the  part  of  the  State  or  the  City,  of  malfeasance  in  ofiice,  of 
diversion  of  funds.  "  They  have  destroyed  the  credit  of  my  prop- 
erty ;  they  will  pursue  them  in  some  way,  and  some  way  or  other 
they  will  take  away  what  apparently  seems  to  be  a  profitable  un- 
dertaking." And  that  is  the  reason  why  investors  don't  go  iruto 
those  enterprises  more,  and  that  is  the  reason  for  the  low  — ' 

Q.  Pardon  me,  if  I  interject  here;  because  I  think  your  testi- 
mony was  that  the  price  of  these  Inter-Met.  securities  has  in- 
creased since  the  Dual  Contracts.    A.  But  you  must  remember  — 

Q.  That  is  so.  It  is  the  Dual  Contracts  that  has  put  new  life 
into  the  Inter-Met.  A.  But  it  has  made  the  construction  of  a 
complete  system  possible  in  the  City  of  New  York. 

Q.  That  is  a  different  question.  A.  If  the  State  and  if  the 
municipality  hadn't  continued  its  hostility  against  this  property 
under  the  first  start  of  the  contract,  what  is  called  Contract  N"o.  1, 
the  City  would  have  built  an  extension  five  years  after  the  begin- 
ning of  the  work,  in  1905,  would  have  built  the  extension  down  the 
west  side  and  up  the  east  side,  and  on  the  terms  of  the  first  con- 
tract, and  with  no  Dual  System  and  with  much  greater  advantage. 
That  was  offered  by  the  corporation.  But  the  "  World,"  "Ameri- 
can "  or  "  Journal,"  all  these  papers  cried  for  "  prohibiting  the 
City  from  investing  any  further  capital "  they  called  it.  It  was 
simply  lending  its  credit.  But  that  private  enterprise  should  be 
the  only  one  permitted  to  enter  the  field  of  transportation  in  New 
York.    Well,  the  Elsburg  Bill  was  passed ;  and  not  a  step  forward 
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was  taken  —  not  a  step.  And  yet  they  would  have  had  that  trans- 
portation long  ago;  and  the  very  conditions  that  prevail  to-day 
in  the  over-crowding  are  purely  and  simply  the  result  of  official 
astigmatism  in  this  City.  They  have  stood  in  the  way  of  the 
natural  development  of  the  transportation  of  the  City,  and  have 
forced  this  corporation  to  go  on,  wait  until  it  was  finally  able  to 
expand  its  transportation.  But  in  the  meanwhile  this  has  oc- 
curred—  over-crowding  has  occurred  for  which  it  isn't  respon- 
sible; and  the  very  excessive  over-crowding,  if  you  call  it  so,  is 
the  result  of  the  City's  own  shortsigitedness. 

Senator  Thompson. —  Your  idea  is  if  the  Government  could  let 
you  have  those  franchises  you  could  pay  a  hundred?  A.  E"0',  I 
am  a  great  believer  in  wise  government  regulation;  but  it  can 
only  be  .done  by  men  of  a  long  tenure  of  office  who  understand 
something  of  the  subject  before  they  go  into  it,  practically,  and 
ihave  only  the  interests  of  their  corporation  and  the  public  in  their 
minds,  and  not  that  of  their  own  political  advancement. 

Mr.  Moss. —  If  these  views  be  correct  - — • 

Senator  Thompson. —  This  political  advancement  business  I 
want  to  speak  about.  Do  you  know  very  many  people  that  get 
advanced  very  far  that  are  unfriendly  to  coTporations  while  they 
are  in  office  ?  A.  Mr.  Chairman.  I  neither  am  advocating  friend- 
liness or  unfriendliness;  intelligence,  justice. 

Q.  Well,  I  am  in  favor  of  that  myself.  But  I  am  frank  to  say 
that  my  experience  in  politics  don't  show  me  that  people  in  office 
that  are  unfriendly  to  transportation  and  public  utility  corpora- 
tions advance  much.  A.  Well,  I  think  they  advance  so  far  — 
take  the  advancement  of  MeCall  of.  the  Interstate  Commerce  Com- 
mission, resulted  entirely  from  the  early  hostility  to  corporations. 

Q.  (Mr.  Moss.)  If  they  advance  after  in  office  much,  you  will 
find  they  were  friendly  to  corporations  while  in  office.  A.  They 
'  may  through  both  channels.  And  I  think  the  most  thankless  posi- 
tion is  a  public  official  in  the  situation  of  this  kind,  who  does 
exact  justice  and  does  his  real  duty  and  attends  to  business  and 
doesn't  attract  attention  excepting  by  the  merit  of  his  work.  But 
those  sort  of  men  are  not  left  in  office. 
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Q.  (Mr;  Moss.)  Why  was  it  that  your  brother  attacked  these 
positions  which  you  have  mainitained  here,  in  The  Verdict.  Your 
brother  attacked  in  The  Verdict,  published  a  whole  lot  of  things 
contrary  to  that  in  The  Verdict  —  the  weekly  paper.  Didn't  you 
ever  see  it  ?  A.  Well,  I  don't  like  to  comment  on  that.  My  brother 
is  dead. 

Q.  Were  you  associated  with  him  at  that  time?    A.  No. 

Q.  You  mean  to  say  that  that  did  not  represent  your  view  — 
didn't  have  your  sanction  ?  —  what  your  brother  did  ?  A.  'No. 
With  all  due  respect  for  my  brother,  he  was  not  a  man  of  business 
experience  at  all.  That  paper  was  published  as  a  venture,  and  I 
never  had  anything  to  do  with  it. 

Q.  It  had  remarkable  cartoons  and  remarkable  articles  bearing 
upon  these  very  periods  we  have  been  talking  about.  Until  I  saw 
them  again,  I  thought  that  Mr.  Gaynor's  attacks  upon  the  situation 
were  the  most  pungent  things  I  had  seen ;  but  those  old  "  Verdict " 
numbers  seemed  to  go  even  further  than  he  went.  A.  You  thought 
I  was  interested. 

Q.  I  didn't  know  I  was  asking  you  whether  you  were.    A.  No. 

Q.  When  did  The  Verdict  cease  that  kind  of  attack  which  we 
have  referred  to?  Wasn't  it  about  when  you  got  control  of  the 
subway  ?  A.  I  don't  recall.  I  really  don't ;  and  I  don't  think, 
Mr.  Moss  —  I  rather  you  wouldn't  ask  me  questions  about  The 
Verdict,  the  publication  of  my  brother.    He  is  no  longer  alive. 

Senator  Thompson. —  Let's  take  another  proposition :  A  man 
in  your  employ,  now,  Quigg  — ■    A.  In  my  employ  ? 

Q.  Well,  he  is  in  the  employ  of  the  railroad  in  which  you  are 
a  member  of  the  board  of  directors.  He  went  out,  and  according 
to  the  history,  started  public  sentiment  against  certain  corpora- 
tions.   A.  He  is  one  of  the  high  presses  of  acceleration. 

Q.  He  did  that  because  some  other  corporation  wanted  him  to, 
didn't  he  ?  A.  Well,  yes ;  I  think  all  that  history,  that  is  a  mass 
of  history. 

Q.  I  know,  but  it  has  a  bearing  on  the  proposition  of  the  in- 
vestigation, as  to  what  they  might  bring  out,  you  know.  A.  Well, 
in  what  sense  could  my  evidence  be  of  any  service  to  you  ?  I  don't 
think  — 

Q.  Well,  an  agitation  is  sometimes  valuable  to  a  corporation. 
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A.  You  know  you  told  me  yourself  a  little  while  ago,  in  the 
morning  session,  that  if  you  were  my  press  agent  you  would  get 
this  thing  straight  before  the  public. 

Q.  I  think  that  is  true.  My  idea  of  you  might  not  be  entirely 
reflected  in  the  questions  I  ask  here;  but  that  might  not  change 
my  idea  on  questions  as  to  how  corporations  should  be  permitted 
to  capitalize.  And  I  haven't  an  idea  on  the  subject  yet  that  I  am 
ready  to  stand  for;  but  I  wanted  to  pursue  the  inquiry  that  I 
made  when  I  made  the  illustration  of  that  railroad  up  the  state, 
which  is  a  new  one.  Wasn't  it  a  fact  that  their  common  stock 
represented  this  franchise  ?     A.  Which  ?  —  of  the  Inter-Met.  ? 

Q,  Those  of  these  street  railroads?  A.  I  think,  if  their  his- 
tory was  absolutely  taken  into  consideration  their  capitals  were 
wiped  out  several  times. 

Q.  iN'ow,  when  a  company  gets  in  operation,  as  you  say,  the 
first  thing  they  do  is  to  strive  to  decrease  the  cost  of  the  product. 
A.  We  were  talking  then  about  a  public  utility  that  produced  elec- 
tricity. 

Q.  Yes,  that  is  true.  They  strive  to  decrease  the  cost,  then 
they  try  to  cover  that  by  an  increased  capitalization,  because  that 
is  an  increased  earning  power,  and  they  try  to  capitalize  to  cover 
it.  A.  There  is  no  fixed  rule  about  those  matters,  and  it  is  very 
different  nowadays  from  what  it  was  then.  We  were  in  the 
throes  of  development;  we  are  now  no  longer;  we  are  in  a  condi- 
tion of  perfecting. 

Q.  Take  the  New  York  iEdison  case,  for  instance,  if  you  like. 
A.  But  we  have  our  lighting  works,  we  have  our  water  works,  we 
have  everything.  This  is  a  process  of  perfecting,  of  refining  and 
perfecting.    It  is  not  the  same  period  at  all. 

Q.  I  understand.  But  here  we  have  got  them  here.  They  have 
got  a  real  investment  of  possibly  $25,000,000;  their  capitaliza- 
tion is  over  $150,000,000;  their  gross  earning  is  over  $20,000,- 
000  a  year.  They  make  for  half  a  cent  approximately,  for  two- 
thirds  of  a  cent  approximately,  what  they  sell  for  eight  cents. 
Now,  isn't  it  time  that  the  public  had  some  interest  in  that  thing  ? 
Shouldn't  there  be  a  time  that  the  price  that  the  public  pay  in 
should  be  reduced?  In  other  words,  shouldn't  the  public  get 
some  benefit  of  the  inventive  genius  that  has  gone  in  to  perfect 
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tlie  safety  of  the  article?  That  is  what  I  was  trying  to  drive  at. 
A.  I  would  rather  not  express  an  opinion  in  a  general  way  like 
that.     The  public  does  get  benefit  from  anything. 

Q.  They  get  the  right  to  use,  if  they  pay  foT  it.  But  shouldn't 
the  public  have  some  benefit  Itt  dollars  and  cents?  A.  You  know 
these  are  economic  questions,  and  I  really  don't  think  I  would  like 
—  we  have  already  been  discussing  — 

Q.  I  am  only  going  to  ask  you  one  more  question :  If  they  do 
capitalize  the  franchise,  if  they  do  cover  all  the  expense  of  con- 
struction and  all  the  lawyers'  fees  and  all  the  engineers'  fees  and 
the  bonds,  and  they  do  issue  the  stock  for  the  profit,  which  you  say 
is  the  intrinsic  value,  should  they  be  permitted  to  incorporate, 
and  shouldn't  they  be  held  to  an  accountability  and  a  fair  profit 
on  the  money  invested  ?    A.  Well,  they  are. 

Q.  Should  they  be  permitted  to  go  any  further?  A.  And  this 
Dual  System  is  precisely  what  you  have  got,  excepting  that  the 
preferential  feature  came  in  in  order  to  protect  the  capitalists 
taking  the  risk,  and  up  to  a  certain  point  of  earning  power.  Out- 
side of  that  they  are  limited  —  this  very  corporation  is  limited. 
And  when  it  goes  beyond  a  certain  amount,  the  municipality  will 
receive  the  difference ;  and  because  it  doesn't  come  in  two  or  three 
years  it  doesn't  mean  that  it  won't  come  in  the  very  early  part  of 
its  life. 

Q.  It  is  incorporated,  and  covers  twenty-four  companies,  ac- 
cording to  this  chart.  The  first  company.  The  Interborough  Con- 
solidated, takes  in  The  New  York  Railways  and  The  Interbor- 
ough  Rapid  Transit ;  and  those  three  companies  have  a  combined 
capitalization  of  $327,073,000.  And  each  one  of  the  other  com- 
panies have  a  capitalization  in  bonds  which  is  probably  added  to 
that  capitalization.  The  people  have  got  to  pay  so  as  to  give  an 
earning  on  that  capitalization.  A.  I  don't  know  what  your  ques- 
tion means.  If  you  followed  the  principle  which  you  tried  to 
establish,  as  a  matter  of  fact,  Mr.  Chairman,  because  these  are 
economic  questions  and  they  would  cover  volumes  if  you  discussed 
them  enough.  But  if  you  went  on  the  principle  that  the  moment 
that  that  corporation  or  an  individual  was  successful  and  made 
a  profit  that  you  considered  excessive,  over  and  above  what  you 
think  they  are  entitled  to,  and  then  it  should  be  distributed  to  the 


Report  of  Joint  Legislative  Committee  557 

public ;  on  that  principle  you  ought  to  share  in  the  losses  of  those 
that  go  the  other  way.  And  you  can  go  so  far  as  to  paralyze  the 
interest  of  capital.  Capital,  you  remember,  is  not  represented  by 
these  great  aggregations  that  you  gentlemen  are  criticizing. 

Q.  I  am  not  criticizing  it.  A.  They  can't  pass  from  one  transac- 
tion to  another.  In  other  words,  supplying  the  capital  for  the  de- 
velopment, too.  The  enterprise  is  in  one  direction  to  the  other. 
They  can't  pass  from  one  to  the  other  unless  those  enterprises  are 
successful ;  and  the  placing  of  the  capital  is  only  possible  provided 
those  enterprises  become  successful.  The  day  that  they  place  en- 
terprises that  do  not,  from  that  moment  the  investor  leaves  them, 
and  — 

Q.  Some  of  these  enterprises  here  that  are  not  successful,  they, 
are  incorporated  in,  and  — '  A.  They  are  all  giving  service  to 
the  public. 

Q.  I  know,  but  they  are  not  successful  corporations.  A.  But 
they  are  all  being  maintained  by  the  courts,  and  on  the  part  of  tlie 
corporation  which  is  successful. 

Q.  What  does  The  Subway  Realty  Company  give  to  the  public  ? 
A.  It  yields  something  like  6  per  cent,  on  the  investment.  I  don't 
know  the  exact  amount,  but  through  the  release  of  the  hotel  which 
was  built  upon  it,  I  think  it  is  a  6  per  cent  investment.  They 
have  got  quite  a  large  surplus.  ISTow,  that  goes  to  the  general 
fund.  !N"ow,  supposing  that  the  surplus  that  ran  over- — 1  am  only 
taking  a  supposable  case  — ■  that  when  we  reach  the  point  when 
that  surplus  runs  over  and  the  City  derives  a  benefit,  this  is  one 
of  the  elements  that  helps  to  reach  it.  Every  subsidiary  company 
that  pays,  it  passes  up  into  the  general  funds  of  the  company  and 
is  applicable  to  the  payment  of  its  fixed  charges,  its  interest  on 
its  securities;  and  then  what  is  left  over  after  all  that  is  done, 
under  the  present  preferential  system,  the  City  becomes  a  bene- 
ficiary, so  — 

■  Q.  Some  of  these  here  don't  pay.  A.  'Some  of  them  don't  pay, 
but  they  may  grow  into  it;  but  in  the  meanwhile  they  are  held 
up  in  a  state  of  efficiency.  Take  the  Queens  County,  for  instance. 
Q.  And  the  successful  company  has  got  to  carry  the  unsuccess- 
ful. A.  "When  the  Queens  County  is  obliged  under  the  law  to 
maintain  its  system,  it  does  it.  It  is  required  under  the  law  to 
pay  its  taxes;  it  does.    It  is  obliged  to  pay  its  men;  it  does.     In 
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other  words,  it  is  a  growing  concern,  and  it  doesn't  make  any  dif- 
ference whether  it  is  losing  money  or  not;  it  is  maintained.  And 
as  its  condition  improves,  if  it  ever  does,  to  the  point  of  earning, 
it  will  help  this  whole  situation  to  that  extent,  and  also  push  the 
earnings  up  to  the  point  where  the  City  gets  in.  Now  if  on  the 
other  hand  somebody  comes  along  and  offers  the  Interhorough  a 
sufficient  price  for  it  and  chooses  to  take  it,  believing  that  when 
managing  well  that  they  can  make  money,  they  can  consolidate 
it  and  do  something  with  it;  and  we  receive  for  that  a  certain 
amount;  the  proceeds  of  that  capital  would  have  to  be  invested 
and  the  interest  on  it,  whatever  it  may  be,  the  interest  — 

Q.  We  are  taking  our  time  along  matters  where  we  agree.  A. 
You  can't  cut  out  the  supporting  character  of  every  one  of  those. 

Q.  We  agree  to  that  providing  all  of  these  capitalizations  mean 
real  money.  If  they  do  then  you  are  perfectly  right ;  if  they  don't, 
if  they  are  capitalized  from  nothing  or  next  to  nothing  or  over- 
capitalized, then  there  is  a  chance  for  discussion  That  is  the 
only  thing  I  care  to  discuss.  But  I  agree  with  you  if  you  have  got 
a  real  investment  of  a  million  dollars  and  incorporate  for  ten 
million  dollars,  the  question  is  whether  the  public  hasn't  a  right 
in  there  somewhere  to  stop  the  earning  capacity.  A.  What  was 
the  accumulated  interest  on  the  preferred  stock  of  the  Inter-Met.  ? 

Mr.  Quackenbush. —  43% — between  seven  and  eight  years. 
A.  Yes,  here  is  what  you  sometimes  omit  to  think  about.  Now, 
talking  about  preferred  stock,  you  must  remember  that  the  hold- 
ers of  preferred  stock  have  that  in  their  boxes.  Those  that  held 
it  from  the  beginning,  without  its  paying  anything,  and  at  five 
per  cent.,  it  accumulated  interest  for  these  years  of  waiting, 
amounting  to  43  per  cent,  on  their  capital.  And  some  of  the 
stocks  that  you  were  talking  about,  when  they  are  held  sometimes 
for  years,  without  any  possible  return  whatever ; '  if  you  take  an 
investment  of  that  kind,  $50,000  or  something,  put  it  into  a  box 
and  wait  ten  or  twenty  years  and  take  it  out  and  figure  that  you 
have  lost  five  per  cent,  per  annum  on  that,  and  you  want  that 
back,  you  take  your  pencil  and  see  what  you  think  that  stock 
ought  to  be  worth. 

Q.  I  have  got  some  stock,  Mr.  Belmont,  in  a  door  company, 
and  it  don't  pay  anything,  and  I  can't  possibly  get  any  legisla- 
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tion  anyw'iere  to  raise  the  price  of  doors.  If  I  could  I  could  make 
that  pay.  A.  Well,  you  will  never  be  able  to  devise  any  legisla- 
tion that  is  going  to  force  investors  to  put  their  money  in  things 
that  don't  attract  them.  That  was  the  purpose  of  the  Elsburg 
Company. 

Q.  But  that  door  company,  if  I  can  make  a  135%  a  month,  I 
think  I  am  entitled  to  it,  because  I  take  a  chance.  But  a  railroad 
company  presents  a  different  proposition.  There  you  have  got 
the  public  franchise,  you  have  got  the  benefit  of  the  legislation  of 
the  public  creating  a  monopoly  for  you,  and  as  a  compensation 
back  to  the  public  Sihouldn't  you  be  limited  in  your  profit  ?  That 
is  the  question.-  A.  Mr.  Chairman,  if  we  continue  these  lessons 
on  economics  you  might  be  able  to  arrive  at  a  profit. 

Q.  Well,  your  opinion  is  valuable  along  the  line,  because  we 
are  not  going  to  make  any  Socialist  ticket  report  if  we  can  help  it. 
We  would  like  to  make  an  intelligent  one. 

Mr.  Schuster. — -Mr.  Belmont,  you  don't  like  to  give  opinions, 
but  I  think  this  would  be  helpful  to  the  Committee  along  certain 
lines:  Would  it  be  feasible  to  permit  public  utility  corporations 
operating  companies,  companies  holding  franchises,  to  issue  aliquot 
share  stock,  just  simply  nominally,  no  par  value?  A.  That  is 
what  was  done  in  the  Inter-Met. 

Q.  But  that  can't  be  done  by  a  public  service  corporation.  It 
is  only  business  corporations  that  are  permitted  under  the  statutes 
of  the  State  of  New  York  to  do  that.  A.  You  mean  the  direct 
stock  of  a  public  service  corporation? 

Q.  They  are  expressly  excluded  in  the  statute.  A.  I  don't  know. 
This  is  a  method  that  is  quite  recent  and  has  to  be  in  practice 
sometime  before  it  benefits  and  the  wisdom  of  it  all  can  be  estab- 
lished. 

Q.  Would  there  be  an  insurmountable  objection  to  no  par  value 
shares  to  be  sold  along  side  of  par  value  shares  in  the  market  ?  A. 
Well,  you  see,  par  values  — •  I  keep  repeating  that  —  it  retains  its 
relative  interest  in  the  property  through  a  no  par  value  shares ;  you 
can't  change  that.  If  he  is  one-twentieth  of  the  whole  thing  he 
remains  one-twentieth,  no  matter  what  you  do. 

Q.  That  is  the  object  of  the  question.  The  dollar  mark  on  your 
share  of  stock  doesn't  mean  anything  so  far  as  the  market  value  or 
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true  worth  is  concerned.  A.  But  it  is  always  measured  on  the 
principle ;  it  is  always  measured  on  the  same  principle  at  the  pres- 
ent time;  such  is  the  habit  of  it  that  it  usually  assumes  immedi- 
ately an  apparent  value  of  a  hundred  on  the  dollar,  because  it 
makes  a  difference  the  basis  on  which  the  dividend  comes. 

Q.  Wouldn't  it  be  better  to  eliminate  all  question  of  the  decep- 
tive effect  of  the  dollar  mark  ?  A.  I  am  not  prepared  to  say  that ; 
I  don't  think  — ■  I  am  not  prepared  to  say  that  in  so  general  a  way 
as  that. 

Q,  You  have  here  a  large  capitalization  in  dollars  and  cents. 
A.  I  don't  want  to  express  an  opinion  on  that.  It  is  peculiar  in 
its  nature. 

Q.  Isn't  it  a  fact  that  a  large  amount  of  the  apparent  over-capi- 
talization is  simply  the  dollar  sign  on  the  certificates,  and  not  in 
actual  money  value  ?  A.  Yes,  it  has  been  that  in  a  measure.  But 
of  course  it  is  a  danger  —  what  the  law  is  trying  to  effect ;  it  is 
not  so  much  the  original  stockholder,  as  that  they  may  fall  into 
a  misconception  of  this  fall  and  suffer  by  it. 

Q.  The  public  won't  be  easily  gulled,  either  if  he  sees  the  dollar 
sign  on  his  certificate,  or  if  he  doesn't  see  any  dollar  sign.  A.  I 
don't  think  so.    However,  as  I  say,  it  is  too  new  a  subject. 

I  have  got  a  meeting  at  half  past.  (Reads  note.)  I  would  be 
very  much  obliged  if  I  could  be  excused.  I  was  not  expecting  that 
your  sessions  would  be  beyond  this  time. 

Mr.  Moss. —  We  would  be  very  glad  to  suspend.  I  don't  intend 
to  examine  you  very  much  further,  Mr.  Belmont;  we  could  have 
an  intermission  and  take  it  at  some  day  next  week. 

Mr.  Belmont. —  You  see,  of  course,  it  is  meant  that  I  go  to 
the  commencement  at  Harvard,  and  then  I  have  got  a  great  deal 
to  do;  and  while  I  am  very  glad  to  respond  to  your  call,  I  want  you 
to  remember  that  I  can  miss  these  meetings  to"  great  advantage  to 
myself. 

Mr.  Moss.- — We  have  no  desire  to  have  you  here  if  we  can 
arrange  it  otherwise.  I  will  tell  you  —  I  was  engaged  in  court 
yesterday  with  the  understanding  that  you  had  pre-empted  today ; 
why,  I  slipped  in  here  and  I  have  got  to  go  in  tomorrow. 
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Mr.  Belmont. —  I  missed  the  commencement,  and  I  have  prac- 
tically given  np  going  to  New  London  tomorrow. 

Mr.  Moss. —  ISTo,  no,  not  tomorrow. 

Senator  Thompson. —  Saturday  morning. 

There  are  a  few  things  I  want  to  ask.  You  have  been  in  the 
banking  business  quite  a  while;  did  you  ever  make  a  charge  for 
service  in  reference  to  a  loan?  A.  (Mr.  Belmont.)  You  mean 
the  cost  of  a  loan? 

Q.  ISTo.  For  your  service  in  negootiating  a  loan  as  a  banker. 
A.  Oh,  yes. 

Q.  What  is  the  custom  in  that  respect?  A.  Well,  it  depends 
what  kind  it  is.  There  used,  to  be  what  they  called  "  sterling 
loans,"  and  they  would  amount  to  the  mere  commission  — one  per 
cent,  for  six  months.  And  then  bankers'  commission  used  to 
be  for  corporations,  used  to  be  6  per  cent,  and  two  and  one-half 
per  cent,  commission.  That  sort  of  thing  now  has  grown  into 
larger  amounts. 

Q.  But  it  is  a  commission  basis.  Did  you  ever  make  a  flat 
charge  for  service,  like  a  lawyer  makes  ?  A.  Well,  in  a  measure, 
yes.  That  one  that  you  were-  talking  about  was  just  precisely 
that  in  its  nature  —  the  City  Island;  that  was  a  general  com- 
pensation, which  we  measured  ourselves,  and  had  a  right  to.  You 
must  remember  the  curious  thing  about  our  contract  was  that  we 
had  a  right  to  charge  practically  what  we  wanted.  Now,  it  was 
based  on  much  less ;  if  it  had  been  taken  on  the  basis  of  the  entire 
transaction  it  would  have  been  a  great  deal  more.  But  we  thought 
that  was  fair  and  sufficient;  and  the  injustice  of  trying  to  make 
out  that  I  bought  a  cheap  property  and  sold  it  to  a  corporation 
at  a  high  price  —  I  didn't  do  anything  of  the  kind.  I  bought  that 
with  the  knowledge  of  my  associates.  There  wasn't  any  purpose 
of  turning  it  over  to  make  a  profit  out  of  it.  Don't  you  under- 
stand, the  whole  transaction,  as  a  whole,  at  the  time,  I  had  in 
my  hands,  my  firm  had,  not  an  agreement,  but  actual  property, 
that  belonged  to  everybody,  and  turned  it  over,  in  our  hands.  Peo- 
ple only  had  participation  certificates  and  quite  apart  from  the 
personal  risks  that  we  were  taking  for  the  services,  or  everything 
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concerned,  it  didn't  amount  to  very  much.  It  did  not.  And  then 
there  was  the  question  of  future  value.  That  that  should  have  ex- 
panded in  value  doesn't  necessarily  follow  that  I  may  have  kept  it. 

Q.  (Mr.  Moss.)  Does  that  contract  appear  in  your  printed 
papers  ?  Now,  I  find  in  your  discussion  this  morning  that  you  and 
I  were  talking  about  different  things ;  and  the  record  that  I  was 
speaking  about  was  such  a  record  as  we  find  in  our  printed  re- 
ports; but  the  testimony  I  have  never  seen.  'Now,  perhaps  that 
contract  is  something  that  my  attention  has  been  called  to.  A. 
You  mean  the  court  records  ? 

Q.  I  have  seen  the  court  record  as  it  is  printed  in  our  lawbooks, 
but  the  testimony  I  have  not  seen.  A.  In  the  court  record  they 
had  a  copy  of  what  was  called  the  "  syndicate  agreement "  under 
which  we  had  a  right  to  act  without  a  — 

Q.  You  could  charge  anything  you  liked  and  you  could  act  be- 
forehand ?  A.  I  could  have  done  just  what  you  intimated,  which 
was  to  have  bought  that  without  ever  saying  how  much  I  paid  for 
it,  without  ever  taking  my  associates  into  confidence.  And  nothing 
could-  have  been  said. 

Q.  The  form  of  that  agreement  is  what  has  led  to  so  much 
consideration.  It  was  so  unusual  that  it  has  led  us  to  consider. 
A.  No,  it  isn't  an  unusual  feature,  at  all.  It  is  done  constantly. 
But  the  only  reason  why  that  wasn't  disclosed  was  the  reason  that 
I  stated  —  that  if  the  purpose  of  it  had  been  disclosed  and  it  was 
bought  —  I  didn't  recall  until  today,  when  we  were  speaking,  I 
remember  now  that  a  Mr.  MacMillan  managed  it  afterwards.  If 
that  hadn't  been  bought  very  confidentially  and  picked  up  among 
the  stockholders  it  couldn't  have  been  secured  at  all,  because  it  was 
invaluable.  There  wasn't  another  corporation,  there  wasn't 
another  franchise  to  be  had  anywhere,  and  it  had  to  be  done  in 
that  way  —  even  so  much  so  that  it  was  paid  for  indirectly. 

Q.  Have  you  time  for  me  to  read  to  you  two  or  three  questions 
from  a  letter  from  John  A.  Wilson  ?    A.  Oh,  in  Washington  ? 

Q.  Yes.    There  are  two  or  three  questions  in  that  letter. 

Mr.  Quackenbush. —  This  Mr.  Wilson  has  a  question  pending 
involving  these  things. 
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Mr.  Moss. —  I  will  consider  that  with  you,  Mr.  Quackenbush. 

Mr.  Quackenbush. —  He  has  the  courts  open  to  him. 

Mr.  Moss. —  I  don't  want  to  state  it  was  from  Wilson. 

Mr.  Quackenbush. —  Just  a  moment  —  let's  talk  about  that. 

Mr.  Belmont. —  I  shouldn't  want  to  answer  any  questions. 

Mr.  Moss. —  I  will  tell  you  what  I  will  do.  I  will  read  you  his 
statement,  without  asking  you  any  question  at  all,  because  I  would 
like  to  have  you  know  what  is  here.  Do  you  (Mr.  Quackenbush) 
object  to  that? 

Mr.  Quackenbush. —  Oh  no,  not  at  all. 

Mr.  Moss. —  He  says :  The  Interborough  Eapid  Transit  Com- 
pany was  reorganized.  It  has  always  been  operated  under  its  own 
charter.  At  the  time  when  the  City  Island  Road  was  sold  to  it, 
their  charter  was  useless  and  worthless.  They  were  never  used 
by  it  in  any  way.  The  property  was  entered  on  the  Interborough 
Eapid  Transit  Company's  books  and  carried  for  more  than  a  year, 
as  having  cost  $1,500,000,  and  included  in  the  assets  of  the  com- 
pany at  that  figure.  There  was  no  entry  of  any  part  of  the  million 
five  hundred  thousand  dollars  as  having  been  paid  to  August  Bel- 
mont and  Company  for  their  services.  About  the  time  of  the 
Ivins  investigation,  interest  on  the  books  were  changed.  The 
million  and  a  half  in  stock  above  referred  to  was  not  the  once 
so-called  "  promoter's  profit "  realized  by  Belmont  and  his  asso- 
ciates in  the  enterprise.  Besides  that  amount  they  received  of  the 
original  authorized  capital  of  $25,000,000,  $12,100,000  in  stock 
in  payment  for  the  stock  of  the  Rapid  Transit  Counstruction  Com- 
pany, on  which  $3,600,000  had  been  paid  in,  and  which  owned 
an  interest  in  the  MacDonald  contract  No.  1  with  the  City,  and 
which  had  no  other  value,  and  for  the  balance  of  the  MacDonald 
contract,  which  had  cost  nothing.  Belmont  and  the  other  direc- 
tors of  the  Interborough  Rapid  Transit  Company  were  largely 
interested  in  the  MacDonald  part  of  the  contract  and  in  the  stock 
of  the  construction  company  of  which  they  were  directors,  the 
buyers  and  sellers  in  the  transaction  being  the  same  persons.    The 
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net  result  was  that  Belmont  and  Ms  associates  received  an  amount 
of  stock,  this  heing  suhseribed  at  or  above  par,  equal  to  all  the 
money  paid  into  enterprises  by  them,  and  a  bonus  of  $8,228,000, 
besides  large  salaries  as  officers  and  financial  agents  of  the  com- 
pany. 

It  was  said  they  received  $75,000  a  year  as  financial  agents. 
Anyway,  that  comes  in  another  statement  and  that  appears  in  one 
of  Venner's  statements. 

Mr.  Quackenbush. —  They  are  partners  in  the  enterprise.  A. 
(Mr.  Belmont.)  I  won't  go  into  that  at  all.  Pleas©  just  strike 
that  — 

Q.  Those  are  questions,  and  apart  from  John  A.  Wilson,  they 
are  questions.  I  will  tell  you  what  I  am  going  to  do  —  I  am  going 
to  hand  that  letter  to  Mr.  Quackenbush,  if  he  is  willing  to  take  it, 
and  you  can  let  — 

Mr.  Quackenbush. —  We  will  tell  you.  ISTow,  Mr.  Moss,  I  will 
be  very  glad  to  look  it  over ;  but  my  feeling  about  this  is,  as  I  said 
a  moment  ago,  my  disposition  on  behalf  of  the  Interborough  has 
been  to  furnish  to  this  company  everything  that  it  could  possibly 
ask  in  regard  to  the  very  transactions  mentioned  in  this  letter. 
The  sub-committee  have  had  the  utmost  opportunities  to  investi- 
gate, and  I  believe  have  investigated.  But  when  Mr.  Wilson,  to- 
ward whom  I  personally  have  shown  the  utmost  courtesy  and  I 
think  he  certifies  to  it  that  I  am  a  gentleman,  distinguishes  me  in 
that  way  from  some  of  my  associates,  when  he  continues  to  write 
these  letters,  to  associate  himself  with  Venner  and  with  the  law- 
yers who  have  been  engaged  in  the  kind  of  business  that  Venner 
has  been  engaged  in,  and  when  Mr.  Wilson  has  taken  his  present 
lawsuit  to  the  counsel  representing  the  Hearst  newspapers  in  this 
town  for  the  evident  purpose  and  advantage  of  whateiver  that  may 
brino-  to  him  —  I  state  these  facts  to  yoTi  because  the 
action  brought  by  Mr.  Wilson  is  brought  by  Mr.  William 
A.  Devoort,  for  whom  I  also  have  personal  regard  and 
with  whom  I  have  pleasant  relations.  There  is  nothing 
about  this,  in  what  I  say,  that  has  the  slightest  enmity 
sonal  regard  and  with  whom  I  have  pleasant  relations.     There  is 
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nothing  about  this,  in  -what  I  say,  that  has  the  slightest  enmity 
toward  anybody  but  I  do  think  that  when  I  am  faced  with  litiga- 
tion of  that  general  character,  where  the  courts  are  open  to  these 
people  to  determine  these  things  that  they  should  not  be  permitted 
to  use  your  committee  as  a  means  of  examining  us  before  trial. 
Now,  if  they  want  to  examine  Mr.  Belmont  before  trial  in  that 
litigation,  the  code  of  civil  procedure  provides  a  way  which  is 
open  to  them.  But  we  have  got  our  day  in  court  to  be  heard  on 
that. 

Senator  Thompson. —  We  realize  that.  That  is  the  reason 
why  we  take  it  up  in  the  way  we  do. 

Mr.  Quackenbush. —  I  appreciate  that. 

Senator  Thompson. —  We  haven't  called  Mr.  Wilson,  we  haven't 
called..  Mr.  Venner.  We  didn't  avail  ourselves  of  the  service  of 
Mr.  Venner's  lawyer  before  he  died,  although  he  offered  it  to  the 
Committee;  and  we  have  taken  all  the  information  we  could  get 
from  your  side  of  the  house  in  all  the  investigation.  It  has  been 
our  attempt  to  get  our  testimony  from  respectable  soux'ces  whether 
the  testimony  was  respectable  we  will  have  to  leave  to  you.  But 
we  got  it  from  as  respectable  sources  as  we  could-  So  I  wouldn't 
think  it  was  right,  with  Mr.  Wilson  having  litigation  with  you,  to 
put  him  on  the  stand.  But  when  a  suggestion  as  direct  as  that 
comes  we  have  to  take  cognizance  of  it  to  see  whether  it  is  true 
or  not. 

Mr.  Belmont. —  What  is  your  object?    What  is  the  purpose? 

Senator  Thompson. —  To  see  how  much,  if  any,  so-called 
"  watered  "  there  might  be  in  this  large  capitalization,  that  the 
people  have  got  to  pay  out,  and  to  see  whether  or  not  it  is  wise  to 
permit  you  to  continue  to  operate  one  railroad  or  one  system  of 
railroads  with  twenty-four  companies,  or  whether  you  could  get 
that  down  into  one  company,  and  get  it  on  a  i*easonable  business 
basis.  Now,  if  the  people  are  partners,  then  the  public  is  inter- 
ested. If  the  people  are  the  patrons  of  the  road,  and  after  you  get 
a  reasonable  profit  they  are  entitled  to  a  reduction  in  the  price, 
then  the  public  is  interested.    Now,  I  don't  know  whether  we  will 
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get  to  that  or  not;  but  that  is  the  reason  for  looking  in,  and  mak- 
ing the  inquiry. 

Now,  going  back  to  the  time  of  your  City  Island  proposition: 
I  will  give  you  my  idea  of  it.  I  was  not  a  Senator  at  that  time. 
And  at  that  time  we  had  more  strict  legislation  than  at  any  time 
since,  and  a  business  man  could  hardly  live.  And  it  wasn't  the 
business  man's  fault  at  all  that  conditions  were  as  they  were.  It 
was  a  fault  of  legislators,  and  there  wasn't  any  question  about  it. 
They  would  hold  you  up  if  you  came  there,  and  they  could  even  go 
so  far  as  to  introduce  some  legislation  that  would  make  you  come 
if  you  wouldn't  come  otherwise.  That  is  true.  And  it  had  a  bad 
effect.  And  I  have  my  own  personal  opinion  about  your  City  Is- 
land deal,  which  I  think  agrees  with  what  you  think  the  public 
ought  to  think  about  it. 

Mr.  Belmont. —  I  must  give  you  fair  warning,  Mr.  Chairman, 
that  I  am  going  to  refuse  to  answer  any  questions  in  connection 
with  this,  and  I  don't  intend  to  answer  any  questions  respecting 
it  before  the  court,  and  I  am  going  to  decline  to  do  so. 

Q.  We  are  not  going  to  pursue  you  very  far  in  that  direction. 
A.  If  you  want  to  make  a  recommendation  to  the-  Legislature  as 
to  the  laws  governing  the  issue  of  capital  and  overcapitalization 
and  so  forth,  you  can  base  that  on  the  evidence  that  you  find  in 
the  courts  that  are  handling  these  matters.  Because  I  quite  agree 
with  Mr.  Quackenbush  these  questions  are  now  in  litigation,  and 
this  is  not  the  place  to  conduct  — 

Q.  In  so  far,  Mr.  Belmont,  as  they  are  attempting  in  any  way 
to  use  the  Committee  for  the  purpose  of  helping  their  side  of  the 
case,  I  wouldn't  undertake  it. 

Mr.  Moss. —  It  is  simply  a  question  of  getting  information 
from  any  source  whatever  that  is  proper  to  ask,  and  I  want  to  con- 
fer, I  want  to  have  Mr.  Schuster,  whom  I  think  has  a  leveler  head 
than  I  have,  to  confer  with  Mr.  Quackenbush,  and  we  will  see 
what  we  can  work  out  of  the  thing.  It  may  be  an  examination 
of  the  books  can  give  you  what  you  want.  A.  If  Mr.  Quacken- 
bush is  counsel  in  the  matter,  and  he  can  give  you  information, 
very  well.  But  I  am  going  to  decline  to  answer  questions  on  the 
subject. 
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Q.  (Mr.  Moss.)  Now,  if  I  had  asked  you  those  questions  with- 
out your  knowing  they  came  from  Mr.  Wilson —  A.  I  would 
have  declined  to  answer  them. 

Q.  They  are  very  pertinent.    A.  I  don't  think  so. 

Q.  Well,  there  is  where  we  disagree.  I  don't  even  want  to  seem 
to  ask  questions  that  I  knew  came  from  a  source  that  is  in  litiga- 
tion with  you  without  your  knowing  it.  A.  In  the  first  place, 
all  of  these  have  already  been  threshed  out.  The  creation  of  the 
construction  and  the  taking  over  of  that,  all  that  has  all  been 
through  with.    It  was  in  that  investigation  we  had  before. 

Q.  It  certainly  would  be  pertinent,  whether  that  $1,500,000  was 
carried  on  the  books  of  the  company. 

Mr.  Shuster. —  It  is. 

Mr.  Quackenbush. —  We  don't  question  that.  We  are  not  rais- 
ing any  questions  of  pertinence.  The  facts  I  will  give  to  you  in 
any  way  you  want.  But  I  don't  want  John  C.  Wilson  to  continue 
writing  letters  to  this  Committee  and  think  he  is  going  to  get  any- 
thing for  it,  because  I  warn  you  you  will  get  one  every  twenty- 
four  hours.  If  you  once  make  a  start  with  that  gentleman  he  will 
keep  going,  and  you  will  get  one  every  twenty-four  hours.  'Now, 
the  facts  are  ready  for  you  any  time  you  want.  That  is  all  we 
want. 

Mr.  Belmont. —  He  understands  it  very  well.  He  joined  this 
man  Venner,  you  know,  nothing  but  a  common  blackmailer,  and  if 
you  want  to  take  the  trouble  to  read  his  record  — Mr.  Quacken- 
bush, have  you  got  a  copy  of  that  record  of  Venner? 

Mr.  Quackenbush. —  We  have  sent  down  to  the  office  of  Mr. 
NicoU  three  times. 

Mr.  Belmont. —  Because  you  had  better  read  that  record  and 
see  what  kind  of  people  these  are. 

Mr.  Moss. —  Mr.  Belmont,  I  have  been  very  slow  to  take  any- 
thing from  Venner  or  Wilson,  because  they  were  in  litigation 
with  you,  and  you  have  the  proof  of  it  here. 
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Mr.  Eelmont. —  The  only  difference  between  Venner  and  Wil- 
son is  that  on©  is  positively  a  blackmailer  and  the  other  is  only 
equivalent  to  a  partaker.  He  came  in  on  this  thing  to  try  to  profit 
by  it.  He  was  one  of  the  original  stockholders  and  when  I  was 
in  the  management  of  the  company  I  used  to  have  to  answer  letters 
from  him.  I  used  to  have  to  explain  things,  facts  also;  he  was 
imagining  all  sorts  of  irregularities,  and  that  is  his  object — some 
kind  of  recovery,  isn't  it? 

Mr.  Quackenbush. —  Oh,  yes;  he  is  suing  all  the  time,  and  he 
is  in  partnership  with  Venner  and  that  is  all  you  need  to  say  any- 
where in  the  United  States  today.  I  don't  make  any  point  about 
litigation  generally,  I  can  take  care  of  all  the  litigation  that  comes 
along.  If  that  seems  boastful,  I  must  say  it.  But  I  don't  be- 
lieve that  the  Legislature  of  the  State  of  ISTew  York,  represented 
here  in  a  joint  committee,  wants  to  ally  itself  with  people  who  have 
a  reputation  such  as  Venner. 

Senator  Thompson.- — ■  JSTot  only  that,  we  are  perfectly  satisfied 
that  it  is  a  lawsuit. 

Mr.  Belmont. — ■  If  you  read  all  these  things,  then  you  will  see 
what  contemptible  characters  they  are.  They  are  not  the  kind 
of  men  who  are  constructing  and  giving  the  community  anything. 
They  are  parasites.  They  are  trying  to  get  something  out  of  what 
they  think  to  be  an  aAvkward  situation.  They  were  successful. 
That  is  to  say,  they  theatened  litigation  where  the  cost  of  the  liti- 
gation, interfering  with  the  marketing  of  securities,  that  would 
do  so  much  harm,  throwing  a  cloud  over  them,  that  they  have  col- 
lected blackmail.  But  in  this  case,  where  the  character  of  my 
transaction  becomes  a  question,  and  where  even  counsel  said  that 
they  were  quite  ready  to  settle,  I  said  I  never  would  settle  until 
the  matter  went  through  the  courts,  because  I  would  never  allow 
even  the  suspicion  that  I  had  done  anything  that  wasn't  right,  both 
for  my  children  and  my  own  reputation,  and  so  it  went  through 
until  actually  this  matter  was  disclosed,  and  I  never  could  get  it 
before  even  the  newspapers.  I  mean  to  say,  the  whole  thing  was 
explained.  The  value  of  this  franchise.  ISTow,  the  details  and  so 
forth  can  be  twisted  and  turned  simply  because  they  have  to  be 
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kept  under  cover,  until  the  time  cam©  to  disclose  it.  If  you  will 
read  over  the  proceedings  in  the  suit  you  will  find  there,  I  was 
compelled  under  oath  to  disclose  what  happened.  There  you  will 
find  it,  when  I  found  I  had  to  state  it.  I  went  to  Mr.  Whitney 
and  when  I  told  Mr.  Whitney  that  I  had  this  franchise,  then  their 
opposition  ceased.  Don't  you  see  whether  it  was  based  upon  any 
undue  influence  or  not  ?  I  don't  mean  to  intimate,  and  you  can't 
make  me  even  intimate,  but  they  had  a  perfect  right  to  go  to  the 
Legislature  and  try  to  prevent  such  a  situation,  if  they  could  legiti- 
mately, you  understand.  But  the  withholding  from  us  the  fran- 
chise made  it  impossible  to  operate  the  road. 

Q.  (Mr.  Moss)  You  mean  when  you  tried  to  get  a  franchise 
and  couldn't  get  it  ?  A.  Here  was  a  franchise  taken  to  construct, 
a-ceompanied  by  a  company  to  operate,  without  a  legal  means  of 
operation.  Of  course  if  they  could  prevent  that  in  the  legislation, 
as  our  money  began  to  pile  up  in  this  construction,  and  we  were 
confronted  with  inability  to  operate,  what  sort  of  position  would 
we  have  in  the  matter  of  credit  to  get  any  further  means  to  com- 
plete. And  so  when  I  told  Mr.  Whitney  that,  I  said,  "  Mr.  Whit- 
ney, it  doesn't  make  any  difFerenoe  really  whether  that  franchise 
is  granted  or  not.  The  only  thing,  before  a  grant  being  under- 
taken like  this,  to  have  a  miserable  little  franchise  like  that  of  the 
City  Island  road  doesn't  seem  dignified.  If  we  are  put  to  all  that 
trouble  we  will  go  through  with  it,  and  in  the  course  of  time  the 
legislation  will  pass." 

Q.  What  do  you  mean  that  Whitney  let  up  on?  A.  That  is 
only  that  they  were  opposed. 

Q.  You  mean  to  say  he  let  up  in  his  opposition  at  Albany  ?  A. 
Any  opposition  that  they  may  have  exercised  there  ceased.  Don't 
you  see,  there  was  the  value  of  this  property  and  unfortunately 
Mr.  Fischer,  who  was  my  secretary,  tried  to  be  fimny  when  it 
was  a  very  serious  matter,  vsathout  meaning  to  —  I  believe  he  was 
for  years  my  private  secretary,  and  then  became  secretary  of  the 
Interborough,  and  I  left  him  there  on  account  of  his  ability,  and 
he  has  gone  on  with  the  corporation.  But  he  talked  here  about 
that  thing,  you  asked  questions,  and  an  utterly  indefensible  con- 
struction was  put  upon  it;  either  through  ignorance — ^of  course 
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I  wasn't  making  my  secretary  cognizant  of  all  my  affairs.  The 
testimony  referred  to  will  be  found  in  page  439  and  the  following 
pages. 

This  was  what  gave  rise  to  calling  this  a  "  mule  road."  Of 
course  it  had  a  value,  and  while  we  possessed  it  we  tried  to  make 
it  no  value.  We  tried  to  dispose  of  it.  If  it  had  been  connected 
up  with  some  existing  system,  as  it  ultimately  will  be,  it  will  have 
some  serious  value  to  those  who  have  got  it  now.  And  it  had  the 
advantage  at  that  time  of  being  a  perpetual  franchise.  But  it 
wouldn't  have  made  any  difference  if  it  had  any  equipment  or 
anything.  The  whole  and  sole  reason  for  it  was  its  franchise. 
That  is  all.  And  because  of  the  testimony  that  Mr.  Fischer  gave 
here  and  to  the  newspapers  about  a  "  mule  road,"  that  fastened 
upon  it,  it  looked  as  if  I  had  bought  a  miserable  little  mule  road.  A 
miserable  little  plot.  That  shows  the  injustice  that  a  little  thing 
like  that  —  because  of  course  the  papers  always  seize  upon  some- 
thing of  that  kind,  and  as  it  was  most  readable  matter  it  excites 
the  readers  to  think  that  the  transaction  of  that  kind  was  carried 
out  —  buying  something  for  nothing  and  turning  it  over  to  great 
profit,  which  wasn't  the  fact ;  and  when  you  read  that  case  care- 
fully you  will  see  it  wasn't  the  fact.  But  I  will  admit  it  wasn't 
well  handled  in  the  record  of  the  company,  either.  That  was  un- 
fortunate. 

Q.  Mr.  Schuster  has  just  shown  me  a  record  of  the  company  ? 
A.  But  it  was  done  with  the  knowledge  of  the  directors  and  all 
aboard. 

Mr.  Schuster. — The  record  was  submitted  by  the  Interborough 
Rapid  Transit  Company  to  the  sub-committee,  showing  this  entire 
capitalization  and  transaction  with  the  construction  company  as  to 
the  million  five  hundred  thousand  dollars  stock.  A.  If  it  was 
done  without  the  consultation,  without  the  counsel  on  the  subject, 
I  don't  know,  because  I  have  never  seen  it;  I  have  never  seen  it, 
I  only  know  what  the  real  facts  were. 

(Witness  examines  record  submitted  by  Mr.  Schuster.) 

This  is  what  is  stated  as  the  capital  ? 

Mr.  Quackenbush. —  This  is  what  appears  on  the  company's 
books. 
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Mr.  Belmont. —  I  understand  they  carried  that  on  their  books 
that  way.  That  might  be  if  they  carried  that  on  their  books 
wrongly.  That  is  another  thing.  That  is  the  fault  of  the  Comp- 
troller, and  the  Public  Service  Commission  afterwards.  It  should 
have  been  written  down.  Of  course  the  Public  Service  Commis- 
sion afterwards  caused  them  to  write  that  down  to  a  very  small 
amount  and  it  had  ceased  to  have  a  value  after  a  time.  But  herq 
was  the  point :  that  wasn't  "bought  by  me  as  an  individual.  It  was 
bought  under  the  terms,  where  I  was  practically  acting  for  my 
associates,  and  they  knew  all  about  it.  And  certainly  I  was  en- 
titled at  least  to  the  return  of  the  money  which  was  really  laid 
out  for  their  benefit,  quite  apart  from  any  other  services  that  I 
had  rendered.  You  would  have  supposed  from  the  way  they  criti- 
cized on  what  the  devilish  thing  was  worth  as  a  railroad.  It  had 
nothing  to  do  with  it.  I  used  to  laugh  about  it  myself  sometimes, 
because  we  had  this  thing  on  our  hands  and  I  always  used  to  say 
that  I  didn't  know  any  railroad  quite  equal  to  it  excepting  that 
railroad  at  Palm  Beach  with  one  mule,  from  the  breakers  to  the 
house.  It  might  have  been  that,  but  in  putting  that  sort  of  con- 
struction, it  reflected  on  me.  Whereas  in  this  particular  trans- 
action it  was  so  absolutely  above  board  I  didn't  even  avail  abso- 
lutely of  the  right  that  I  had  under  the  contract  of  doing  this  thing 
without  accountability  at  all.  I  had  it  brought  before  my  asso- 
ciates; to  be  sure,  they  were  satisfied  with  my  measure  of  what  I 
was  going  to  take  under  my  contract,  and  they  were  very  well 
satisfied  with  it,  and  they  testified  afterwards  in  Brooklyn  that 
it  was  a  very  small  compensation ;  and  as  a  matter  of  fact  it  was. 
Because  I  acted  —  for  instance  you  talk  about  that  $75,000 ;  why, 
I  was  acting,  working  president  of  that,  of  the  construction  com- 
pany, I  signed  all  the  checks,  I  was  just  as  familiar  with  the  work- 
ings of  that,  and  I  had  to  abandon  a  great  deal  of  attention  to  my 
own  business  and  leave  it  to  my  partners.  And  remember,  that 
was  until  the  thing  appeared  successful.  "When  it  was  an  accom- 
plished fact  and  a  settled  fact  I  said,  "  That  is  what  I  would  like 
to  have  — •  is  the  satisfaction."  Then  followed  after,  and  it  seems 
it  was  in  the  winter,  and  the  transfer  was  made  then,  and  the 
action  of  the  board  was  simply  after  the  corporation  became  an 
actual  corporation,  it  was  nothing  but  a  property  in  our  hands, 
as  managers  of  a  syndicate.    This  letter  treats  of  suppositions,  not 
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facte.  Somebody  asked  me,  why  don't  you  tell  tlie  story  tliat  you 
asked  me  to  explain  the  other  day,  because  the  newspapers  are 
doing  you  an  injustice — somebody  that  is  close  to  your  commit- 
tee. "  Why,"  I  said,  "  the  very  paper  that  you  are  connected  with 
has  persisted  in  it."  And  I  said,  "  This  publication  was  sent  to 
them,  and  here  it  is  all  described  here. 

ISTow,  remember  Mr.  Moss,  that  in  the  first  this  was  a  service  — 
one  of  the  services  was  to  find  a  method  which  I  explained  to  you ; 
that  method,  of  having  a  public  contract  secured  without  the  inter- 
vention of  the  sureties,  all  of  which  refused  to  go  on,  and  so  in 
order  not  to  have  a  transfer,  you  understand,  of  the  contract.  The 
assignment  of  the  contract,  which  would  have  made  it  impossible 
if  the  construction  company  took  it.  We  said  we  would  be  satis- 
fied if  the  contractor  agreed  to  make  the  payments,  and  so  the 
contract  remained  regularly  with  M'acDonald;  but  MacDonald 
then  from  that  moment  ceased  to  be  anything  but  equivalent  to 
a  salaried  officer  of  the  company.  You  see,  he  was  equivalent  to 
it.  And  so  that  went  on.  That  was  the  way  it  was.  When  it 
became  necessary  to  deposit  the  first  million  dollars,  I  gave  my 
cheek  to  my  brother  and  my  brother  deposited.  That  wasn't 
charged  and  so  it  went  on  —  the  making  and  the  enlarging  and 
organization  of  this  piece  of  business;  giving  it  my  whole  time 
and  attention,  and  when  the  time  came  and  I  was  to  take  and 
turn  this  all  over  a  finished  product,  I  said,  "  I  want  that.  That 
is  what  I  think  I  am.  entitled  to  have."  And  they  said,  "  Very 
well,  we  are  very  well  satisfied."  All  that  testimony  you  will 
find.  That  is  the  meaning  of  it.  ISTot  the  City  Island  road.  This 
was  a  part  to  show  them  that  that  part  was  a  simple  reimburse- 
ment for  their  benefit  of  $173,000  and  the  rest  would  have  been 
a  compensation.  Don't  you  see,  therefore,  the  moment  that  they 
bark  back  to  what  has  been  a  mistaken  conception,  that  this  was  a 
piece  of  property  bought  and  turned  over  in  order  to  make  some 
money  out  of  it.     Then  I  object  to  that. 

Take  a  paper  like  the  New  York  World.  In  the  first  place, 
when  this  whole  business  started,  you  must  remember  that  the 
subway  contract  was  not  one  drawn  by  private  individuals;  it  was 
drawn  by  the  rapid  transit,  with  its  engineers,  a  sort  of  "  Take  it 
or  leave  it  proposition."  Plans  and  evei^thing,  and  they  fixed  the 
capitalization  of  $35,000,000.     They  were  the  ones  that  made 
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that.  And  they  based  on  this :  They  had  inquired  from  all  the 
different  sub-contractors  what  they  would  build  that  for,  giving 
the  specifications,  and  their  best  information  was  that  it  would 
cost  about  twenty-four  —  twenty-five,  I  believe ;  I  believe  it  went 
as  high  as  twenty-seven,  in  the  neighborhood  of  that  number  of 
millions  of  dollars  for  the  construction.  And  having  got  this  out- 
line from  the  different  contractors  they  made  up  their  mind  that 
it  would  be  a  very  attractive  proposition  to  anybody  to  bid  for  the 
construction  of  the  road  and  make  a  profit  of  eight  millions  of 
dollars  on  the  construction.  Do  you  see?  And  then  they  pre- 
scribed a  schedule  and  an  equipment  which  they  estimated  would 
be  about  eight  million  of  dollars.  And  if  you  will  look  back  in 
the  specifications  you  will  find  that  those  are  not  the  specifications 
at  all  that  were  followed  afterwards  for  either  the  equipment,  or 
the  train  schedule,  so  that  it  was  generally  accepted  that  that  was 
what  it  was  going  to  be.  It  cost  about  twenty-four  or  twenty-seven 
millions  and  the  balance  would  be  clean  profit,  which  the  contractor 
could  put  into  his  "  equipment."  Well,  the  surface  people  had  a 
report  made  to  them  which  was  made,  I  understand,  by  Mr.  Brady ; 
that  report  was  to  the  effect  that  there  was  profit  in  the  construc- 
tion but  no  profit  in  the  operation.  Otherwise  they  wouldn't  have 
went  in  it.  When  we  got  fairly  started,  and  we  were  trying  out 
our  style  of  tracks  out  here  on  the  Long  Island  Railroad,  we  had 
quite  a  list  of  good  railroad  men,  when  we  began  to  examine  the 
trained  schedule,  we  got  Mr.  Bryan  over  here,  who  managed  the 
St.  Louis  Terminal,  we  found  that  the  train  schedule  wouldn't 
pay,  and  in  order  to  give  to  it  the  kind  of  schedule  that  would 
carry  the  people  and  pay,  we  would  have  to  have  very  much  larger 
equipment.  Then  we  found  we  had  to  build  very  much  larger 
power  houses,  furnish  greater  power,  and  our  real  estate  cost  us 
a  great  deal  of  money.  Our  budget,  our  first  budget  for  the 
equipment  before  we  began  to  build,  was  seventeen  millions  of 
dollars.  And  then  as  we  went  along  it  grew  to  twenty-four  mil- 
lions of  dollars,  and  at  the  time  of  the  Ivins  investigation  it  ran 
up  nearly  to  twenty-six;  and  they  took  and  cut  out  lawyers'  fees 
and  various  charges  that  were  made  against  the  equipment  appor- 
tioned—  what  you  call  allocation  against  equipment.  They  cut 
out  a -million  or  something  or  other  so  as  to  have  our  books  show 
more  in  accordance  with  what  they  thought  was  proper  although 
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that  money  had  been  spent,  and  according  to  my  way  of  thinking, 
belonged  to  the  equipment.  We  believed  our  equipment  cost  so 
much.  They  kept  harping  on  that  —  the  New  York  World  did, 
harping  on  this  question  of  the  cost  of  the  equipment.  It  was  only 
eight  millions  of  dollars.  And  they  kept  attacking  us  on  the  state- 
ment, I  repeated,  saying  that  our  equipment  had  cost  us  nearer 
twenty-four  and  it  was  at  that  time.  Then  I  was  allowed  space 
to  make  a  statement,  by  Mr.  Pulitzer  himself.  Five  days  after- 
ward I  was  at  Palm  Beach  and  I  was  asked  again  about  the  same 
thing,  and  it  had  just  about  the  same  effect  as  the  other.  That 
is  what  they  do,  because  it  didn't  suit  them.  They  were  attacking 
the  corporation,  and  it  didn't  suit  them  to  tell  the  truth,  excepting 
to  tell  it  just  long  enough  so  as  to  give  me  an  opportunity,  but 
just  as  soon  as  the  effect  of  that  was  gone  they  began  again,  in 
just  the  same  way;  and  so  it  went  on,  and  as  far  as  the  public 
mind  is  concerned,  it  never  was  allowed  to  believe  that  any  such 
an  amount  was  put  into  the  equipment  of  the  subway  until  the 
Ivins  Commission  brought  it  out  —  not  in  the  way  of  justification, 
but  criticizing  the  booking,  and  forcing  us  to  pass  to  another  ac- 
count expenditures  that  were  made  and  carried  it  up  to  twenty- 
six  millions  and  something  instead  of  twenty-three  or  twenty-four. 
But,  however,  there  was  a  proof  of  the  correct  statement  that  I 
made,  and  which  the  president  wouldn't  accept.  They  were  talk- 
ing then,  you  know,  that  there  was  the  Elsberg  Bill  and  all  that 
legislation,  and  they  were  carrying  on  a  regular  campaign.  Now, 
in  the  same  way,  in  order  to  establish  this,  this  was  published ;  and 
yet  I  have  been  obliged  to  go  on  the  stand  several  times  to  tell  this 
story  over.  That  was  done  in  1904.  It  was  for  the  same  reason 
that  there  was  this  constant  misrepresentation. 


"Ahstract  from  '  Interhorough  Rapid  Transit  (The  Subway) 

In  New  Yorh.' 

(Introduction,  pp.  13-21.) 

Inteoduction. 

"  The  completion  of  the  rapid  transit  railroad  in  th«  bor- 
oughs of  Manhattan  and  The  Bronx,  which  is  popularly 
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known  as  the  "  Subway,"  lias  demonstrated  that  imderground 
railroads  can  be  built  beneath  the  congested  streets  of  the 
city,  and  has  .made  possible  in  the  near  future  a  comprehen- 
sive system  of  subsurface  transporation  extending  throughout 
the  wide  territory  of  Greater  ISTew  York. 

"  In  March,  1909,  when  the  Mayor  with  appropriate  cere- 
monies broke  ground  at  the  Borough  Hall,  in  Manhattan,  for 
the  new  road,  there  were  many  well-informed  people,  includ- 
ing prominent  financiers  and  experienced  engineers,  who 
freely  prophesied  failure  for  the  enterprise,  although  the  con- 
tract had  been  taken  by  a  most  capable  contractor,  and  one  of 
the  best  known  banking  houses  in  America  had  committed 
himself  to  finance  the  undertaking. 

"  In  looking  at  the  finished  road  as  a  completed  work,  one 
is  apt  to  wonder  why  it  ever  seemed  impossible  and  to  forget 
the  difficulities  which  confronted  the  builders  at  the  start. 

"  The  railway  was  to  be  owned  by  the  city,  and  built  and 
operated  under  legislation  unique  in  the  history  of  muni- 
cipal governments,  complicated,  and  minute  in  provisions 
for  the  occupation  of  the  city  streets,  payment  of  moneys  by 
the  city,  and  city  supervision  over  construction  and  opera- 
tion. Questions  as  to  the  interpretation  of  these  provisions 
might  have  to  be  passed  upon  by  the  courts,  with  delays, 
how  serious  none  could  foretell,  especially  in  New  York 
where  the  crowded  calendars  retard  speedy  decisions.  The 
experience  of  the  elevated  railroad  corporations  in  building 
their  lines  had  shown  the  uncertainty  of  depending  upon 
legal  precedents.  It  was  not,  at  that  time,  supposed  that  the 
abutting  property  owners  would  have  any  legal  ground  for 
complaint  against  the  elevated  structures,  but  the  courts 
found  new  laws  for  new  conditions  and  appealed  out  new 
property  rights  of  light,  air  and  access,  which  were  made 
the  basis  for  a  volume  6f  litigation  unprecedented  in  the 
courts  of  any  country. 

"  An  underground  railroad  was  a  new  condition.  None 
could  say  that  the  abutting  property  owners  might  not  find 
rights  substantial  enough,  at  least,  to  entitle  them  to  their 
day  in  court,  a  day  which,  in  this  State,  might  stretch  into 
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many  months,  or  even  several  years.  Owing  to  the  magnitude 
of  the  work,  delay  might  easily  result  in  failure.  An  eminent 
judge  of  the  Ifew  York  Supreme  Court  had  emphasized  the 
uncertainties  of  the  situation  in  the  following  language: 
"  Just  what  are  the  rights  of  the  O'wners  of  property  abutting 
upon  a  street  or  avenue,  the  fee  in  and  to  the  soil  underneath 
the  surface  of  which  has  been  acquired  by  the  city  of  ISTew 
York,  so  far  as  the  same  is  not  required  for  the  ordinary- 
city  uses  of  gas  or  water  pipes,  or  others  of  a  like  character, 
has  never  been  finally  determined.  We  have  now  the  ecsample 
of  the  elevated  railroad,  constructed  and  operated  in  the  city 
of  ISTew  York  under  legislative  and  municipal  authority  for 
nearly  twenty  years,  which  has  been  compelled  to  pay  many 
millions  of  dollars  to  abutting  property  owners  for  the  ease- 
ment in  the  public  streets  appropriated  by  the  construction 
and  maintenance  of  the  road,  and  still  the  amount  that  the 
road  will  have  to  pay  is  not  ascertained.  What  liabilities  will 
be  imposed  upon  the  city  under  this  contract;  what  injury 
the  construction  and  operation  of  this  road  will  cause  to  abut- 
ting property,  and  what  easements  and  rights  will  have  to  be 
acquired  before  the  road  can  be  legally  constructed  and  op- 
erated, it  is  impossible  now  to  ascertain.' 

"  It  is  true,  that  the  city  undertook  'to  secure  to  the  con- 
tractor the  right  to  construct  and  operate,  free  from  all  rights, 
claims,  or  other  interference,  whether  by  injunction,  suit  for 
damages,  or  otherwise  on  the  part  of  any  abutting  owner  or 
other  person.'  But  another  eminent  judge  of  the  same  court 
had  characterized  this  as  '  a  condition  absolutely  impossible 
of  fulfillment,'  and  has  said :  '  How  is  the  city  to  prevent 
interference  with  the  work  by  injunction  ?  That  question  lies 
with  the  courts ;  and  not  with  the  courts  of  this  State  alone, 
for  there  are  cases  without  doubt  in  which  the  courts  of  the 
United  States  would  have  jurisdiction  to  act,  and  when  such 
jurisdiction  exists  they  have  not  hitherto  shown  such  reluc- 
tance in  acting.  *  *  *  That  legal  proceedings  will  be 
undertaken  which  will,  to  some  extent  at  least,  interfere  with 
the  progress  of  this  work  seems  to  be  inevitable.*     *     *' 
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"  Another  difficulty  was  that  the  Constitution  of  the  State 
of  ISTew  York  limited  the  debt-incurring  power  of  the  city. 
The  capacity  of  the  city  to  undertake  the  work  had  been 
much  discussed  in  the  courts,  and  the  Supreme  Court  of  the 
State  had  disposed  of  that  phase  of  the  situation  by  sug- 
gesting that  it  did  not  make  such  difference  to  the  munici- 
pality whether  or  not  the  debt  limit  permitted  a  contract  for 
the  work,  because  if  the  limit  should  be  exceeded,  '  no  lia- 
bility could  possibly  be  imposed  upon  the  city,'  a  view  which 
might  comfort  the  timid  taxpayers  but  could  hardly  be  ex- 
pected to  give  confidence  to  the  capitalists  who  might  under- 
take the  execution  of  the  contract. 

"  Various  corporations,  organized  during  the  thirty  odd 
years  of  unsuccessful  attempts  by  the  city  to  secure  under- 
ground rapid  transit,  claimed  that  their  franchises  gave  them 
vested  rights  in  the  streets  to  the  exclusion  of  the  neiw  en- 
terprise, and  they  were  prepared  to  assert  their  rights  in  the 
courts.  (The  underground  Railroad  Company  of  the  City 
of  Wew  York  sought  to  enjoin  the  building  of  the  road  and 
carried  their  contest  to  the  Supreme  Court  of  the  United 
States  which  did  not  finally  decide  the  questions  raised  until 
March,  1904,  when  the  subway  was  practically  complete.) 

"  Rival  transportation  companies  stood  ready  to  obstruct 
the  work  and  encourage  whomever  might  find  objection  to 
the  building  of  the  road. 

"  New  York  has  biennial  elections.  The  road  could  not  be 
completed  in  two  years,  and  the  attitude  of  one  administra- 
tion might  not  be  the  attitude  of  its  successors. 

"  The  engineering  difficulties  were  well-night  appalling. 
Towering  buildings  along  the  streets  had  to  be  considered, 
and  the  streets  themselves  were  already  occupied  with  a  com- 
licated  network  of  subsurface  structures,  such  as  sewers, 
water  and  gas  mains,  electric  cable  conduits,  electric  surface 
railway  conduits,  telegraph  and  power  conduits,  and  many 
vaults  extending  out  under  the  streets,  occupied  by  the  abut- 
ting property  owners.  On  the  surface  were  street  railway 
lines  carrying  a  very  heavy  traffic  night  and  day,  and  all 
the  thoroughfares  in  the  lower  part  of  the  city  were  congested 
with  vehicular  traffic. 
6—19 
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"  Finally,  the  city  was  unwilling  to  take  any  risk,  and  de- 
manded millions  of  dollars  of  security  to  insure  the  com- 
pletion of  the  road  according  to  the  contract,  the  terms  of 
which  were  most  exacting  down  to  the  smallest  detail. 

"  The  builders  of  the  road  did  not  underestimate  the  magni- 
tude of  the  task  before  them.  They  retained  the  most  ex- 
perienced experts  for  every  part  of  the  work,  and,  perfecting 
an  organization  in  an  incredibly  short  time,  proceeded  to 
surmount  and  sweep  aside  difficulties.  The  result  is  one  of 
which  every  citizen  of  New  York  may  feel  proud.  Upon  the 
completion  of  the  road  the  city  will  own  the  best  constructed 
and  best  equipped  intraurban  rapid  transit  railroad  in  the 
world.  The  efforts  of  the  builders  have  not  been  limited  by 
the  strict  terms  of  the  contract.  They  have  striven,  not  to 
equal  the  best  devices,  but  to  improve  upon  the  best  devices 
used  in  modern  electrical  railroading,  to  secure  for  the  travel- 
ing public  safety,  comfort,  and  speedy  transportation. 

"  The  road  is  off  the  surface  and  escapes  the  delays  inci- 
dent to  congested  city  streets,  but  near  the  surface  and  ac- 
cessible, light,  dry,  clean,  and  well  ventilated.     The  stations 
and  approaches  are  commodious,  and  the  stations  themselves 
furnish  conveniences  to  passengers  heretofore  not  heard  of  on 
interurban  lines.     There  is  a  separate  express  service,  with 
its  own  tracks,  and  the  stations  are  so  arranged  that  passen- 
gers may  pass  from  local  trains  to  express  trains,  and  vice 
versa,  without  delay  and  without  payment  of  additional  fare. 
Special  precautions  have  been  taken  and  devices  adopted  to 
prevent  a  failure  of  the  electric  power  and  the  consequent  de- 
lays of  traffic.    An  electro  pneumatic  block  signal  system  has 
been  devised,  which  excels  any  system  heretofore  used  and  is 
unique  in  its  mechanism.     The  third  rail  for  conveying  the 
electric  current  is  covered,  so  as  to  prevent  injury  to  pas- 
sengers and  employees  from  contact.     Special  emergency  and 
fire  alarm  signal  systems  are  installed  throughout  the  length 
of  the  road.     At  a  few  stations,  where  the  road  is  not  near 
the  surface,  improved  ocsalators  and  elevators  are  provided. 
The  cars  have  been  designed  to  prevent  danger  from  fire,  and 
improved  types  of  motors  have  been  adopted,  capable  of  sup- 
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plying  great  speed  combined  with  complete  control.  Strength, 
utility,  and  convenience  have  not  alone  been  considered,  but 
all  parts  of  the  railroad  structures  and  equipment,  stations, 
power  house,  and  electrical  substations  have  been  designed 
and  constructed  with  a  view  to  the  beauty  of  their  appearance, 
as  well  as  to  their  efficiency. 

"  The  eO'mpletion  of  the  subway  marks  the  solution  of  a 
problem  which  for  over  thirty  years  baffled  the  people  of  'New 
York  City,  in  spite  of  the  best  efforts  of  many  of  its  fore- 
most citizens.  An  extended  account  of  Rapid  Transit  Legis- 
lation would  be  out  of  place  here,  but  a  brief  glance  at  the 
history  of  the  Act  under  the  authority  of  which  the  subway 
has  been  built  is  necessary  to  a  clear  understanding  of  the 
work  which  has  been  accomplished.  Erom  1850  to  1865  the 
street  surface  horse  railways  were  sufficient  for  the  require- 
ments of  the  traveling  public.  As  the  city  grew  rapidly,  the 
congestion  spreading  northward,  to  and  beyond  the  Harlem 
River,  the  service  of  surface  roads  became  entirely  inade- 
quate. As  early  as  1866,  forty -two  well  known  business  men 
of  the  city  became,  by  special  legislative  Act,  incorporators 
of  the  ISTew  York  City  Central  Underground  Railway  Com- 
pany, to  build  a  line  from  the  City  Hall  to  the  Harlem  River. 
The  names  of  the  incorporators  evidenced  the  seriousness  of 
the  attempt,  but  nothing  came  of  it.  In  1873,  also  by  special 
Act,  Cornelius  Vanderbilt  and  others  were  incorporated  as 
The  Hew  York  City  Rapid  Transit  Company,  to  build  an 
underground  road  from  the  City  Hall  to  connect  with  the 
ISTew  York  &  Harlem  Road  at  59th  Street,  with  a  branch  to 
the  tracks  of  the  ISTew  York  Central  Road.  The  enterprise 
was  soon  abandoned.  Numerous  companies  were  incorpor- 
ated in  the  succeeding  years  under  the  general  railroad  laws, 
to  build  underground  roads,  but  without  results ;  among  them 
the  Central  Tunnel  Railway  Company  in  1881,  The  New 
York  &  New  Jersey  Tunnel  Railway  Company  in  1883,  The 
Terminal  Underground  Railway  Company  in  1886,  The  Un- 
derground Railroad  Company  of  the  City  of  New  York  (a 
consolidation  of  the  two  last  companies)  in  1886,  and  The 
Rapid  Transit  Underground  Railroad  Company  in  1897. 

"  All  attempts  to  build  a  road  under  the  early  special  char- 
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ter  and  later  under  the  general  lavs  having  failed,  the  city 
secured  in  1891  the  passage  of  the  Rapid  Transit  Act  under 
"which,  as  amended,  the  subway  has  been  built.  As  originally 
passed  it  did  not  provide  for  municipal  ownership.  It  pro- 
vided that  a  board  of  five  rapid  transit  railroad  commissioners 
might  adopt  routes  and  general  plans  for  a  railroad,  obtain 
the  consents  of  the  local  authorities  and  abutting  property 
owners,  or  in  lieu  of  the  consents  of  the  property  owners  the 
approval  of  the  Suprme  Court ;  and  then,  having  adopted  de- 
tail plans  for  the  construction  and  operation,  might  sell  at 
public  sale  the  right  to  build  and  operate  the  road  to  a  cor- 
poration, whose  powers  and  duties  were  defined  in  the  Act, 
for  such  period  of  time  and  on  such  terms  as  they  could.  The 
Commissioners  prepared  plans  and  obtained  the  consents  of 
the  local  authorities.  The  property  owners  refused  their  con- 
sent ;  the  Supreme  Court  gave  its  approval  in  lieu  thereof,  but 
upon  inviting  bids  the  Board  of  Rapid  Transit  Railroad  Com- 
missioners found  no  responsible  bidder. 

"  The  late  Hon.  Abram  S.  Hewitt,  as  early  as  1884,  when 
legislation  for  underground  roads  was  under  discussion,  had 
urged  municipal  ownership.  Speaking  in  1901,  he  said  of 
his  efforts  in  1884 : 

"  '  It  was  evident  to  me  that  underground  rapid  transit 
could  not  be  secured  by  the  investment  of  private  capital,  but 
in  some  way  or  other  its  construction  was  dependent  upon  the 
use  of  the  credit  of  the  City  of  New  York.  It  was  also  ap- 
parent to  me  that  if  such  credit  were  used,  the  property  must 
belong  to  the  city.  Inasmuch  as  it  would  not  be  safe  for  the 
city  to  undertake  the  construction  itself,  the  intervention  of 
a  contracting  company  appeared  indispensable.  To  secure 
the  city  against  loss,  this  company  must  necessarily  be  re- 
quired to  give  a  sufiicient  bond  for  the  completion  of  the 
work,  and  be  willing  to  enter  into  a  contract  for  its  continued 
operation  under  a  rental  which  would  pay  the  interest  upon 
the  bonds  issued  by  the  city  for  the  construction,  and  pro- 
vide a  sinking  fund  sufficient  for  the  payment  of  the  bonds 
at  or  before  maturity.  It  also  seemed  to  be  indispensable 
that  the  leasing  company  should  invest  in  the  rolling  stock 
and  in  the  real  estate  required  for  its  power  houses  and  other 
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buildings  an  amount  of  money  sufficiently  large  to  indemnify 
tlie  city  against  loss  in  case  the  lessees  should  fail  in  their 
undertaking  to  build  and  operate  the  railroad.' 

"  Mr.  Hewitt  became  Mayor  of  the  city  in  1887,  and  his 
views  were  presented  in  the  form  of  a  bill  to  the  Legislature 
in  the  following  year.  The  measure  found  practically  no 
support.  Six  years  later,  after  the  Rapid  Transit  Commis- 
sioners had  failed  under  the  Act  of  ISiQl,  as  originally  drawn, 
to  obtain  bidders  for  the  franchise,  the  ISTew  York  Chamber 
of  Commerce  undertook  to  solve  the  problem  by  reverting  to 
Mr.  Hewitt's  idea  of  municipal  ownership.  Whether  or  not 
municipal  ownership  would  meet  the  approval  of  the  citizens 
of  Isew  York  could  not  be  determined;  therefore,  as  a  pre- 
liminary step,  it  was  decided  to  submit  the  question  to  a 
popular  vote.  An  amendment  to  the  Act  of  1891  was  drawn 
(Chapter  752  of  the  Laws  of  1894),  which  provided  that  the 
qualified  electors  of  the  eity  were  to  decide  at  an  annual 
election  by  ballot,  whether  the  rapid  transit  railway  or  rail- 
ways should  be  constructed  by  the  city  and  at  the  public's  ex- 
pense, and  be  operated  under  lease  from  the  city,  or  should 
be  constructed  by  a  private  corporation  under  a  franchise  to 
be  sold  in  the  manner  attempted  unsuccessfully,  under  the 
Act  of  1891,  as  originally  passed.  At  the  fall  election  of 
1894,  the  electors  of  the  city,  by  a  very  large  vote,  declared 
against  the  sale  of  a  franchise  to  a  private  corporation  and  in 
favor  of  ownership  by  the  city.  Several  other  amendments, 
the  necessity  for  which  developed  as  plans  for  the  railway 
were  worked  out,  were  made  up  to  and  including  the  session 
of  the  Legislature  of  1900,  but  the  general  scheme  for  rapid 
transit  may  be  said  to  have  become  fixed  when  the  electors 
declared  in  favor  of  municipal  ownership.  The  main  provi- 
sions of  the  legislation  which  stood  upon  the  statute  books  as 
the  Rapid  Transit  Act.  when  the  contract  was  finally  exe- 
cuted, February  21,  1900,  may  be  briefly  summarized  as  fol- 
lows: 

"  (a)  The  Act  was  general  in  terms,  applying  to  all  cities 
in  the  State  having  a  population  of  over  one  million ;  it  was 
apeoial  in  effect  because  'New  York  was  the  only  city  having 
such  a  population.     It  did  not  limit  the  Rapid  Transit  Com- 
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missioners  to  the  building  of  a  single  road,  but  authorized 
the  laying  out  of  successive  roads  of  extensions. 

"(b)  A  board  was  created  consisting  of  the  Mayor,  Comp- 
troller, or  other  chief  financial  officer  of  the  city;  the  presi- 
dent of  the  Chamber  of  Commerce  of  the  State  of  New  York, 
by  virtue  of  his  office,  and  five  members  named  in  the  Act; 
William  Steinway,  Seth  Low,  John  Clafin,  Alexander  E.  Orr, 
and  John  H.  Starin,  men  distinguished  for  their  business  ex- 
periences, high  integrity,  and  civic  pride.  Vacancies  in  the 
board  were  to  be  filled  by  the  board  itself,  a  guaranty  of  a 
continued  uniform  policy. 

"  (c)  The  board  was  to  prepare  general  routes  and  plans 
and  submit  the  question  of  municipal  ownership  to  the  elec- 
tors of  the  city. 

"  (d)  The  city  was  authorized,  in  the  event  that  the  elec- 
tors decided  for  city  ownership,  to  issue  bonds  not  to  exceed 
$50,000,000  for  the  construction  of  the  road  or  roads  and 
$5,000,000  additional,  if  necessary,  for  acquiring  property 
rights  for  the  route.  The  interest  on  the  bonds  was  not  to 
exceed  3V2  per  cent. 

"  (e)  The  Commissioners  were  given  the  broad  power  to 
enter  into  a  contract  (in  the  case  of  more  than  one  road,  suc- 
cessive contracts)  on  behalf  of  the  city  for  the  construction  of 
the  road  with  the  person,  finn,  or  corporation  which  in  the 
opinion  of  the  board  should  be  best  qualified  to  carry  out  the 
contract,  and  to  determine  the  amount  of  the  bond  to  be 
given  by  the  contractor  to  secure  its  perform'ance.  The  essen- 
tial features  of  the  contract  were,  however,  prescribed  by  the 
Act.  The  contractor  in  and  by  the  contract  for  building  the 
road  was  to  agree  to  fully  equip  it  at  his  own  expense,  and  the 
equipment  was  to  include  all  power  houses.  He  was  also  to 
operate  the  road,  as  lessee  of  the  city,  for  a  term  not  to  ex- 
ceed fifty  years,  upon  terms  to  he  included  in  the  contract 
for  construction,  which  might  include  provision  for  renewals 
of  the  lease  upon  such  terms  as  the  board  should  from  time 
to  time  determine.  The  rental  was  to  be  at  least  equal  to  the 
amount  of  interest  on  the  bonds  which  the  city  might  issue  for 
construction  and  one  per  cent,  additional.     The  one  per  cent. 
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additional  miglit,  in  the  discretion  of  the  tioard,  be  made 
contingent  in  part  for  the  first  ten  years  of  the  lease  upon 
the  earnings  of  the  road.  The  rental  was  to  he  applied  by  the 
city  to  the  interest  on  the  bonds  and  the  balance  was  to  be 
paid  into  the  city's  general  sinking  fund  for  payment  of  the 
city's  debt  or  into  a  sinking  fund  for  the  redemption  at  ma- 
turity of  the  bouds  issued  for  the  construction  of  the  rapid 
transit  road,  or  roads.  In  addition  to  the  security  which 
might  be  required  by  the  board  of  the  contractor  for  con- 
struction and  operation,  the  Act  provided  that  the  city  should 
have  a  first  lien  upon  the  equip^ment  of  the  road  to  be  fur- 
nished by  the  contractor,  and  at  the  termination  of  the  lease 
the  city  had  the  privilege  of  purchasing  such  equipment  from 
the  contractor. 

"  (f )  The  city  was  to  furnish  the  right  of  way  to  the  eon- 
tractor  free  from  all  claims  of  abutting  property  owners.  The 
road  was  to  be  the  absolute  property  of  the  city  and  to  be 
deemed  a  part  of  the  public  streets  ajud  highways.  The  equipr 
ment  of  the  road  was  tO'  be  exempt  from  taxation. 

"  (g)  The  board  was  authorized  to  include  in  the  contract 
for  construction  provisions  in  detail  for  the  supervision  of 
the  city,  through  the  board,  over  the  operation  of  the  road 
under  the  lease. 

"  One  of  the  most  attractive  —  and,  in  fact,  indispensable 
features  of  the  scheme  —  was  that  the  work  of  construction, 
instead  of  being  subject  to  the  conflicting  control  of  various 
departments  of  the  City  Government,  with  their  frequent 
changes  in  personnel,  was  under  the  exclusive  supervision  and 
control  of  the  Rapid  Transit  Board,  a  conservative  and  con- 
tinuous body  composed  of  the  two  principal  officers  of  the 
City  Government,  and  five  merchants  of  the  very  highest 
standing  in  the  community. 

"  Provided  capitalists  could  be  found  to  undertake  such  an 
extensive  work  under  the  exacting  provisions,  the  scheme  was 
an  admirable  one  from  the  taxpayers'  point  of  view.  The 
road  would  cost  the  city  practically  nothing  and  the  obliga- 
tion of  the  contractor  to  equip  and  operate  being  combined 
with  the  agreement  to  construct  furnished  a  safeguard  aiyainst 


584        Investigation  of  Public  Sebvice  Commissions 

waste  of  the  public  funds  and  insured  the  prompt  completion 
of  the  road.  The  interest  of  the  contractor  in  the  successful 
operation,  after  construction,  furnished  a  strong  incentive 
to  see  that  as  the  construotion  progressed  the  d.6tails  were  con- 
sistent with  successful  operation  and  to  suggest  and  consent 
to  such  modifications  of  the  contract  plans  as  might  appear 
necessary  from  an  operating  point  of  view,  from  time  to  time. 
The  rental  being  based  upon  the  cost  encouraged  low  bids,  and 
the  lien  of  the  city  upon  the  equip'ment  secured  the  city 
against  all  risk,  once  the  road  was  in  operation. 

"  Immediately  after  the  vote  of  the  electors  upon  the  ques- 
tion of  municipal  ownership,  the  Rapid  Transit  Commission- 
ers adopted  routes  and  plans  which  they  had  been  studying 
and  perfecting  since  the  failure  to  find  bidders  for  the  fran- 
chise under  the  original  Act  of  1891.  The  local  authorities 
approved  them,  and  again  the  property  owners  refused  their 
consent,  making  an  application  to  the  Supreme  Conrt  neces- 
sary. The  court  refused  its  approval  upon  the  ground  that 
the  city,  owing  to  a  provision  of  the  constitution  of  the  State 
limiting  the  city's  power  to  incur  debt,  would  be  unable  to 
raise  the  necessary  money.  This  decision  appeared  to  nullify 
all  the  efforts  of  the  public  spirited  citizens  composing  the 
Board  of  Rapid  Transit  Commissioners  and  to  practically 
prohibit  further  attempts  on  their  part.  They  perservered, 
however,  and  in  January,  1897,  adopted  new  general  routes 
and  plans.  The  consolidation  of  a  large  territory  into"  the 
Greater  'New  York,  and  increased  land  values,  warranted  the 
hope  that  the  city's  debt  limit  would  no  longer  be  an  objec- 
tion, especially  as  the  new  route  changed  the  line  so  as  to  re- 
duce the  estimated  cost.  The  demands  for  rapid  transit  had 
become  more  and  more  imperative  as  the  years  went  by,  and 
it  was-  fair  to  assume  that  neither  the  courts  nor  the  muni- 
cipal authorities  would  be  overzealous  to  find  a  narrow  con- 
struction of  the  laws.  Incidentally,  the  constitutionality  of 
the  rapid  transit  legislation,  in  its  fundamental  features,  had 
been  upheld  in  the  Supreme  Court  in  a  decision  which  was 
affirmed  by  the  highest  court  of  the  State  a  few  weeks  after 
the  board  had  adopted  its  new  plans.  The  local  authorities 
gave  their  consent  to  the  new  route;  the  property  owners,  as 
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on  the  two  previous  occasions,  refused  their  consent;  the 
■Supreme  Court  gave  its  approval  in  lieu  thereof;  and  the 
board  was  prepared  to  undertake  the  preliminaries  for  letting 
a  contract.  These  successive  steps  and  the  preparation  of  the 
terms  of  the  contract  all  took  time;  but  finally,  on  November 
15,  1899,  a  form  of  contract  was  adopted  'and  an  invitation 
issued  by  the  board  to  contractors  to  bid  for  the  construction 
and  operation  of  the  railroad.  There  were  two  bidders,  one 
of  whom  was  John  B.  McDonald,  whose  terms  submitted  un- 
der the  invitation  were  accepted  on  January  15,  1900 ;  and, 
for  the  first  time,  it  seemed  as  if  a  beginning  might  be  made 
in  the  actual  construction  of  the  rapid  transit  road.  The 
letter  of  invitation  to  contractors  required  that  every  pro- 
posal should  be  accompanied  by  a  certified  cheek  upon  a  Na- 
tional or  State  Bank,  payable  to  the  order  of  the  Comptroller, 
for  $150,000,  and  that  within  ten  days  after  acceptance,  or 
within  such  further  period  as  might  be  prescribed  by  the 
board,  the  contract  should  be  duly  executed  and  delivered. 
The  amount  to  be  paid  by  the  city  for  the  construction  was 
$35,000,000,  and  an  additional  sum  not  to  exceed  $3,750,000 
for  terminals,  station  sites,  and  other  purposes.  The  con- 
struction was  to  be  completed  in  four  years  and  a  half,  and 
the  term  of  the  lease  from  the  city  to  the  contractor  was  fixed 
at  fifty  years,  with  a  renewal,  at  the  option  of  the  contractor, 
for  twenty-five  years  at  a  rental  to  be  agreed  upon  by  the  city, 
not  less  than  the  average  rental  for  the  then  preceding  ten 
years.  The  rental  for  the  fifty-year  term  was  fixed  at  an 
amount  equal  to  the  annual  interest  upon  the  bonds  issued  by 
the  city  for  construction  and  1  per  cent,  additional,  such  1 
per  cent,  during  the  first  ten  years  to  be  contingent  in  part 
upon  the  earnings  of  the  road.  To  secure  the  performance 
of  the  contraot  by  Mr.  McDonald  -the  city  required  him  to 
deposit  $1,000,000  in  cash  as  security  for  construction,  to 
furnish  a  bond  with  surety  for  $5,000,000  as  security  for 
construction  and  equipment,  and  to  furnish  another  bond  of 
$1,000,000  as  continuing  security  for  the  performanGe  of  the 
contra.ct.  The  city  in  addition  to  this  security  had,  under 
the  provisions  of  the  Kapid  Transit  Act,  a  first  lien  on  the 
equipment,  and  it  should  be  mentioned  that  at  the  expiration 
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of  the  lease  and  renewals  (if  any)  the  equipment  is  to  be 
turned  over  to  the  city,  pending  an  agreement  or  arbitration 
upon  the  question  of  the  price  to  he  paid  for  it  hy  the  city. 
The  contract  (which  covered  about  200  printed  pages)  was 
minute  in  detail  as  to  the  work  to  be  done,  and  sweeping  pow- 
ers of  supervision  were  given  the  city  through  the  Chief  En- 
gineer of  the  Board,  who  by  the  contract  was  made  arbiter 
of  all  questions  that  might  arise  as  to  the  interpretation  of  the 
plans  and  specifications.  The  city  had  been  fortunate  in  se- 
curing for  the  preparation  of  plans  the  services  of  Mr.  Wil- 
liam Barclay  Parsons,  one  of  the  foremost  engineers  of  the 
country.  For  years  as  Chief  Engineer  of  the  board  he  had 
studied  and  developed  the  various  plans  and  it  was  he  who 
was  to  superintend  on  behalf  of  the  city  the  completion  of 
the  work. 

"  During  the  thirty-two  years  of  rapid  transit  discussion 
between  1868,  when  the  ISTew  York  City  Central  Under- 
ground Company  was  incorporated,  up  to  1900,  when  the  in- 
vitations for  bids  were  issued  by  the  city,  every  scheme  for 
rapid  transit  had  failed  because  responsible  capitalists  could 
not  be  found  willing  to  undertake  the  task  of  building  a  road. 
Each  year  had  increased  the  difficulties  attending  such  an 
enterprise  and  the  scheme  finally  evolved  had  put  all  of  the 
risk  upon  the  capitalists  who  might  attempt  to  finance  the 
work,  and  left  none  upon  the  city.  Without  detracting  from 
the  credit  due  the  public-spirited  citizens  who  had  evolved 
the  plan  of  municipal  ownership,  it  may  be  safely  asserted 
that  the  success  of  the  undertaking  depended  almost  entirely 
upon  the  financial  backing  of  the  contractor.  When  the  bid 
was  accepted  by  the  city  no  arrangements  had  been  made  for 
the  capital  necessary  to  carry  out  the  contract.  After  its  ac- 
ceptance, Ml".  McDonald  not  only  found  little  encouragement 
in  his  efforts  to  secure  the  capital,  but  discovered  that  the 
surety  companies  were  unwilling  to  furnish  the  security  re- 
quired of  him,  except  on  terms  Impossible  for  him  to  fulfill. 

"  The  crucial  point  in  the  whole  problem  of  rapid  transit 
with  which  the  citizens  of  New  York  had  struggled  for  so 
many  years  had  been  reached,  and  failure  seemed  inevitable. 
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Tlie  requirements  of  tlie  Rapid  Transit  Act  were  rigid  and 
forbade  any  solution  of  the  problem  which  committed  the 
city  to  share  in  the  risks  of  the  undertaking.  Engineers  might 
make  routes  and  plans,  lawyers  might  draw  legislative  acts, 
the  city  might  prepare  contracts,  the  question  was  and  al- 
ways had  been :  Can  anybody  build  the  road  who  will  agree 
to  do  it  and  hold  the  city  safe  from  loss  ? 

"  It  was  obvious  when  the  surety  companies  declined  the 
issue  that  the  whole  rapid  transit  problem  was  thrown  open, 
or  rather  that  it  always  had  been  open.  The  final  analysis 
had  not  been  made.  After  all,  the  attitude  of  the  surety 
companies  was  only  a  reflection  of  the  general  feeling  of 
practical  business  and  railroad  men  towards  the  whole  ven- 
ture. To  the  companies  the  proposition  had  come  as  a  con- 
crete business  proffer  and  they  had  rejected  it. 

"At  this  critical  point,  Mr.  McDonald  sought  the  assistance 
of  Mr.  August  Belmont.  It  was  left  to  Mr.  Belmont  to  make 
the  final  analysis,  and  avert  the  failure  which  impended. 
There  was  no  time  for  indecision  or  delay.  Whatever  was  to 
be  done  must  be  done  immediately.  The  necessary  capital 
must  be  procured,  the  required  security  must  be  given,  and 
an  organization  for  building  and  operating  the  road  must  be 
anticipated.  Mr.  Belmont  looking  through  and  beyond  the 
intricacies  of  the  Rapid  Transit  Act,  and  the  complications 
of  the  contract,  saw  that  he  who  undertook  to  surmount  the 
difiiculties  presented  by  the  attitude  of  the  surety  companies 
must  solve  the  whole  problem.  It  was  not  the  ordinary  ques- 
tion of  financing  a  railroad  contract.  He  saw  that  the  re- 
sponsibility for  the  entire  rapid  transit  undertaking  must  be 
centered,  and  that  a  compact  and  effective  organization  must 
be  planned  which  could  deal  with  every  phnse  of  the  sitnn- 
tion. 

"  Mr.  Belmont  without  delay  took  the  matter  up  directly 
with  the  Board  of  Rapid  Transit  Railroad  Commissioners, 
and  presented  a  plan  for  the  incorporation  of  a  company  to 
procure  the  security  required  for  the  performance  of  the  con- 
tract, to  funish  the  capital  necessary  to  carry  on  the  work, 
and  to  assume  supervision  over  the  whole  undertaking.     Ap- 
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plication  was  to  be  made  to  the  Supreme  Court  to  modify  the 
requiremeats  with  respect  to  the  sureties  by  striking  out  a 
provision  requiring  the  justification  of  the  sureties  in^  double 
the  amount  of  liabilities  assumed  by  such  and  reducing  the 
minimum  amount  permitted  to  be  taken  by  each  surety  from 
$500,000  to  $256,000.  The  new  corporation  was  to  execute 
as  surety  a  bond  for  $4,000,000,  the  additional  amount  of 
$1,000,000  to  be  furnished  by  other  sureties.  A  beneficial 
interest  in  the  bonds  required  from  the  sub-contractors  was 
to  be  assigned  to  the  city  and,  finally,  the  additional  amount 
of  $1,000,000,  in  cash  or  securities,  was  to  be  deposited  with 
the  city  as  further  security  for  the  performance  of  the  con- 
tract. The  plan  was  approved  by  the  Board  of  Eapid  Transit 
Eailroad  Commissioners,  and  pursuant  to  the  plan,  the  Rapid 
Transit  Subway  Construction  Company  was  organized.  The 
Supreme  Court  granted  the  application  to  modify  the  require- 
ments as  to  the  justification  of  sureties  and  the  contract  was 
executed  February  21,  1900. 

"As  president  and  active  executive  head  of  the  Eapid 
Transit  Subway  Construction  Company,  Mr.  Belmont  per- 
fected its  organization,  collected  the  staff  of  engineers  under 
whose  direction  the  work  of  building  the  road  was  to  be  done, 
supervised  the  letting  of  sub-contracts,  and  completed  the  fi- 
nancial arrangements  for  can-ying  on  the  work. 

"  The  equipment  of  the  road  included,  under  the  terms  of 
the  contract,  the  rolling  stock,  all  machinery  and  mechanisms 
for  generating  electricity  for  motive  power,  lighting,  and 
signaling,  and  also  the  power  house,  sub-stations,  and  the 
real  estate  upon  which  they  were  to  be  erected.  The  magni- 
tude of  the  task  of  providing  the  equipment  was  not  gener- 
ally appreciated  until  Mr.  Belmont  took  the  rapid  transit 
problem  in  hand.  He  foresaw  from  the  beginning  the  im- 
portance of  that  branch  of  the  work,  and  early  in  1900,  im- 
mediately after  the  signing  of  the  contract,  turned  his  at- 
tention to  selecting  the  best  engineers  and  operating  experts, 
and  planned  the  organization  of  an  operating  company.  As 
early  as  May,  1900,  he  secured  the  services  of  Mr.  E.  P. 
Bryan,  who  came  to  ITew  York  from  St.  Louis,  resigning  as 
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vice-president  and  general  manager  of  the  Terminal  Rail- 
road Association,  and  began  a  study  of  the  construction  work 
and  plans  for  equipment,  to  the  end  that  the  problems  of 
operation  might  be  anticipated  as  the  building  and  equip- 
ment of  the  road  progressed.  Upon  the  incorporation  of  the 
operating  company,  Mr.  Bryan  became  vice-president. 

"  In  the  spring  of  1902  the  Interborough  Rapid  Transit 
Company,  the  operating  railroad  corporation  was  formed  by 
the  interests  represented  by  Mr,  Belmont,  he  becoming  presi- 
dent and  active  executive  head  of  this  company  also,  and 
soon  thereafter  Mr.  McDonald  assigned  to  it  the  lease  or 
operating  part  of  his  contract  with  the  city,  that  company 
thereby  becoming  directly  responsible  to  the  city  for  the 
equipment  and  operation  of  the  road,  Mr.  McDonald  remain- 
ing as  contractor  for  its  construction.  In  the  summer  of  the 
same  year,  the  Board  of  Rapid  Transit  Railroad  Commis- 
sioners having  adopted  a  route  and  plans  for  an  extension 
of  the  subway  under  the  East  River  to  the  Borough  of 
Brooklyn,  the  Rapid  Transit  Subway  Construction  Company 
entered  into  a  contract  with  the  city,  similar  in  form  to  Mr. 
McDonald's  contract,  to  build,  equip,  and  operate  the  exten- 
sion. Mr.  McDonald,  as  contractor  of  the  Rapid  Transit 
Subway  Construction  Company,  assumed  the  general  super- 
vision of  the  work  of  constructing  the  Brooklyn  extension ; 
and  the  construction  work  of  both  the  original  subway  and 
the  extension  has  been  carried  on  under  his  direction. 
The  work  of  construction  has  been  greatly  facilitated  by  the 
broad  minded  and  liberal  policy  of  the  Rapid  Transit  Board 
and  its  chief  engineer  and  counsel,  and  by  the  co-operation 
of  all  the  other  departments  of  the  City  Government,  and  also 
by  the  generous  attitude  of  the  Metropolitan  Street  Railway 
Company  and  Its  lessee,  the  New  York  City  Railroad  Com- 
pany, in  extending  privileges  which  have  been  of  great  as- 
sistance in  the  prosecution  of  the  work.  In  January,  1903, 
the  Interborough  Rapid  Transit  Company  acquired  the  ele- 
vated railway  system  by  lease  for  999  years  from  the  Man- 
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hattan  Railway  Company,  thus  assuring  harmonious  opera- 
tion of  the  elevated  roads  and  the  subway  system,  including 
the  Brooklyn  extension. 

"  The  corporators  of  the  Interborough  Eapid  Transit  Com- 
pany were  William  H.  Baldwin,  Jr.,  Charles  T.  Barney, 
August  Belmont,  E.  P.  Bryan,  Andrew  Freedman,  James 
Jourdan,  Gardiner  M.  Lane,  John  B.  McDonald,  DeLancey 
ISTicoll,  Walter  G.  Oakman,  John  Peirce,  Wm.  A.  Bead,  Cor- 
nelius Vanderbilt,  George  W.  Wickersham,  and  George  W. 
Young. 

"  The  incorporators  of  the  Rapid  Transit  Subway  Con- 
struction Company  were  Charles  T.  Barney,  August  Belmont, 
John  B.  McDonald,  Walter  C.  Oakman,  and  William  A. 
Read. 


Mr.  Belmont. —  I  don't  know  whether  I  have  another  copy  of 
that.    This  is  my  only  copy. 

Senator  Thompson. —  The  stenographer  will  run  that  into  the 
record  at  this  point. 

Mr.  Quaekenbush. —  If  you  want  to  leave  that  one  to  the  steno- 
grapher, I  know  that  we  have  one  that  I  can  substitute.  But  if 
that  has  any  notes  or  anything  — 

Mr.  Belmont. —  It  doesn't  go  into  so  much  detail,  but  it  de- 
scribes what  happened,  and  the  refusal  of  the  different  sureties. 
It  doesn't  speak  of  the  City  Island  Road,  but  you  will  find  here 
on  the  last  page,  in  the  Spring  of  1902,  the  operating  rail- 
road corporation  was  formed,  I  becoming  president  and  active 
executive  head.  Mr.  McDonald  retained  his  legal  characteristics 
as  contractor.  Then  I  think  that  was  cancelled  after  you  came 
in  (Mr.  Quaekenbush). 

Mr.  Quaekenbush. —  Yes. 

Mr.  Belmont. —  And  the  whole  meaning  of  it  was  that  we  had 
to  keep  him  in  that  way  in  order  to  go  on  his  bond.  And  for  that 
service  alone  —  I  recall  that  so  well  because  Mr.  Sheppard,  who 
was  a  counsel  for  the  Commission,  came  to  my  office  and  said, 
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"  Mr.  Belmont,  this  isn't  quite  regulax.  I  don't  see  how  we  can 
approve  this  transaction."  Because  I  had  been  talking  to  Mr. 
Orr  about  it  and  I  told  him  unless  that  was  done  the  way  I  sug- 
gested, the  way  that  we  got  the  contract,  that  is,  we  were  assured  of 
the  contract  by  that  agreement  with  McDonald  through  which  he 
made  the  payments,  which  had  certain  risks  in  itself,  in  case  of 
his  death,  I  said,  "  We  are  willing  to  take  that  risk  as  a  business 
risk.  And  unless  you  agree  to  that,  unless  you  are  willing  to 
accept  that,  this  subway  can't  be  built.  It  is  impossible  to  build  it. 
There  are  no  sureties  which  can  be  gotten  anywhere,  and  the  only 
way  that  you  can  do  it  is  to  allow  those  who  are  going  to  undertake 
this  work  to  be  the  bondsman."  This  Sheppard  as  a  lawyer  didn't 
like  that,  and  no  lawyer  would  like  that,  because  there  was  a  ditch 
there,  you  know.  There  was  a  legal  ditch  in  this  thing.  And  I 
told  Mr.  Shepperd,  "  If  you  will  attend  to  the  legal  part  of  it  we 
tkd.  Do  you  want  to  upset  this  or  don't  you?"  This  subway 
would  not  have  been  built  and  it  would  never  have  been  built  at 
that  time  by  any  other  form.  That  explains  this  here,  and  the 
danger  that  existed  —  there  was  my  risk  too.  Suppose  it  had 
failed  and  afterwards  stockholders  and  so  forth,  would  have  said, 
"  Why  was  that  risk  taken  ?  —  that  method  instead  of  assigning 
the  contract  and  having  it  absolutely  in  hand  —  simply  making  an 
agreement  with  the  contractor  that  we  would  build  the  thing  with 
our  money  and  agree  to  take  the  payments  as  they  came. 

Senator  Thompson. —  I  think  you  are  right  about  that. 

Mr.  Belmont. —  I  want  you  to  understand. 

Senator  Thompson.- —  I  will  put  in  the  record  my  idea  — that 
you  are  entitled  to  the  public  approbation  for  the  part  you  dis- 
played in  that. 

Mi.  Belmont. —  I  don't  care  anything  about  that,  although  I 
don't  want  a  misconception  and  some  idea  to  be  allowed  to  go 
abroad  and  even  encouraged  by  some;  any  compensation  that  I 
received  was  not  only  earned,  but  was  not  at  all  commensurate  with 
the  risks  taken. 

Senator  Thompson. —  And  you  are  not  to  blame  because  it 
will  live  up  to  the  business  part.     That  part  we  have  already  set- 
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turned  out  more  successful  thaji  was  anticipated ;  and  now  you 
are  entitled  to  credit.  You  went  on  and  took  your  risk  as  the 
conditions  were  at  that  time;  conditions  are  different  today.  JSTow 
so  far  as  you  are  concerned  that  is  true.  But  let's  take  the  proposi- 
tion which  is  more  up  to  date  —  of  the  financiers,  Morgan  and  as- 
sociations, Kuhn,  Loeb  &  Company,  Kidder,  Peabody  &  Company, 
whoever  they  are,  they  come  into  a  situation  where  they  talk  ab- 
solutely no  risk,  they  run  no  chance  whatever,  and  they  make  more 
money  than  you  did ;  making  all  this  without  going  to  the  risk  you 
want  to.  ITow,  there  is  a  difference  between  you  and  those  condi- 
tions, and  the  conditions  that  are  here  today.  If  it  is  any  good  to 
you,  that  is  my  opinion,  and  I  am  going  to  put  it  into  the  record 
now. 

Mr.  Belmont. —  That  isn't  quite  —  these  larger  interests  that 
have  taken  hold  of  this  thing  had  risks  to  run. 

Senator  Thompson. —  You  see,  when  I  try  to  be  a  press  agent 
for  you,  you  won't  let  me. 

Adjournment  to  June  23,  1916,  at  11  o'clock. 

Mr.  Moss. —  In  connection  with  the  testimony  of  Mr.  Belmont, 
there  is  placed  on  file  a  memorandum  made  by  the  auditor  of  the 
Interborough  Rapid  Transit  Company,  which  now  follows: 

(The  agreement  to  which  Mr.  Belmont  referred  in  his  testimony 
is  read  by  counsel  from  memorandum,  as  follows:) 

"  And  the  bankers  are  specifically  authorized  and  im- 
powered  themselves  to  purchase  any  stock  of  such  corporation 
or  corporations,  and  after  such  purchase,  with  accountability 
in  respect  thereof,  to  sell  the  same  to  the  operating  company 
for  such  price  as  they  may  deem  reasonable  and  profitable." 

A  further  clause  releases  the  underwriter  from  any  responsi- 
bility for  legal  or  other  mistakes.  The  contract,  in  other  words, 
appears,  to  place  those  who  go  into  such  a  narrangement  at  the 
mercy  of  the  underwriter. 

(Referring  to  extracts  from  newspapecrs  inserted  into  the  rec- 
ord.) The  extracts  from  newspapers  are  entered  in  the  record  not 
as  proof  of  the  facts  herein  stated,  but  as  ecsamples  of  the  printed 
discussions  of  the  periods  of  their  dates. 
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JUNE  23,  1916. 

Municipal  Building,  ISTew  York  City. 

The  Committee  came  to  order  at  11  oSclock  a.  m.,  Senator 
llhompson  presiding. 

Senator  Thompson. —  I  would  like  to  put  in  evidence  this  "  Im- 
perial Consolidated  System,"  compiled  April  1st,  1916,  showing 
the  chart  of  the  Interborough  and  its  companies. 

(Ehxihit  chart  "  Imperial  Consolidated  System,"  offered  in 
evidence  June  23rd,  placed  in  record  June  22nd.) 

Testimony  of  Howaed  Abel. 

Howard  Abel,  being  recalled  as  a  witness,  testified  as  fol- 
lows : 

Examination  by  Mr.  Schuster: 

Q.  Have  you  a  copy  of  the  form  of  certificate  of  indebtedness 
that  you  testified  regarding  the  other  day  ?    A.  Yes,  sir. 

Q.  You  don't  happen  to  have  the  form  of  the  Brooklyn  Heights 
certificate,  do  you  ?     A.  They  are  all  substantially  the  same. 

Q.  The  witness  produces  document  purporting  to  be  a  form 
of  certificate  of  indebtedness  used  by  the  subsidiary  companies  of 
the  Brooklyn  Rapid  Transit  System  in  financing  their  expendi- 
tures through  the  Brooklyn  Eapid  Transit  Company.  That  is 
fair,  isn't  it  —  that  way  of  putting  it  ?  A.  "  In  financing  their 
expenditures,"  yes. 

Q.  I  offer  this  in  evidence  and  ask  to  have  it  marked  as  Exhibit 
No.  1  — 

"Certificate  of  Indebtedness,  No...!..,  Transit  Development 
Company  here^by  certifies  that  for  value  received  it  is  indebted 
to  Brooklyn  Eapid  Transit  Company  in  the  sum  of  $ .... ,  which 
it  agrees  to  pay  on  demand  on  presentation  of  this  certificate, 
properly  endorsed,  with  interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  date  hereof,  to  be  paid  semi-annually,  on  the  first 
day  of  January  and  July  each  year.  The  proceeds  of  this  certi- 
ficate of  indebtedness  have  been  used  by  the  corporation  executing 
this  certificate  in  acquiring  or  improving  the  property  hereinafter 
described,  which  is  now  held  by  said  corporation  in  trust  for  the 
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purposes  hereinafter  set  forth;  all  of  which  expenditures  are  ad- 
ditional to  those  covered  by  certificates  of  indebtedness  of  said  cor- 
poration, ISTos.  1  to  ....  inclusive.  The  following  is  a  list  of 
property  acquired  or  improvements  made  as  aforesaid :" 

Then  follows  a  blank  space,  doubtless  meant  to  fill  in  the  de- 
scription of  the  properties  and  so  forth  acquired,  or  the  improve- 
ments made  as  referred  to  in  the  body  of  the  certificate.  After 
which  certificate  continues : 

"  This  certificate  is  one  of  a  ceries  of  certificates  of  indebtedness 
numbered  consecutively  from  "  1 ''  upwards,  heretofore  issued  and 
to  be  issued  hereafter  by  said  Transit  Development  Company 
pursuant  to  the  terms  of  its  agreement  with  the  Brooklyn  Rapid 
Transit  Company,  dated  March  29th,  1907,  and  secured  as  agreed 
therein  by  its  mortgage  of  even  date  therewith,  to  the  Central 
Trust  Company  of  ISTew  York,  and  deposited  and  to  be  deposited 
with  said'  Central  Trust  Company  of  New  York  pursuant  to  the 
terms  of  and  as  provided  in  said  agreement  of  March  29th,  1907, 
mortgage  of  even  date  therewith,  and  the  mortgage  of  said  Brook- 
lyn Rapid  Transit  Company  to  the  Central  Trust  Company  of 
jSTew  York,  dated  July  1st,  1902.  It  is  agreed  between  the  holder 
of  this  certificate  and  the  said  Transit  Development  Company 
that  all  of  the  property  described  in  said  certificates  so  deposited 
shall  be  held  in  trust  by  the  Transit  Development  Company  for 
the  payment  of  said  certificates  of  indebtedness  pursuant  to  the 
terms  of  the  agreement  and  mortgages  before  mentioned. 

In  witness  whereof,  the  Transit  Development  Company  has 
caused  these  presents  to  be  executed  by  its  President,  and  its  cor- 
porate seal  to  be  hereinto  affixed  and  attested  by  its  Secretary, 
this  .  .  day  of 

Signed,  Transit  Development  Company,  by ... , 

President,  attest ,  Secretary. 

This  form  of  certificate,  Mr.  Abel,  is  identical  with  the  excep- 
tion of  name  and  possible  references  to  contracts  and  their  dates, 
by  the  Brooklyn  Heights  Company  and  any  of  the  other  corpora- 
tions for  which  the  Brooklyn  Rapid  Transit  Company  furnishes 
finance  of  expenditure  ?  A.  I  think  your  exceptions  —  I  will  say 
yes.     But  to  make  it  absolutely  correct,  I  think  I  should  mention 
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that  some  of  the  companies  don't  have  a  mortgage  to  secure  the 
certificate  as  is  the  case  in  the  Transit  Development  Company. 

Q.  Does  the  Brooklyn  Heights  ?  A.  I  don't  think  so.  But  in 
the  case  of  the  Transit  Development  Company  and  one  or  two 
of  the  other  companies,  there  are  mortgages  securing  this  certifi- 
cate. 

Q.  And  you  do  use  a  certificate  of  indebtedness  with  the  other 
companies,  do  you  not  ?  A.  Yes,  the  same  method  obtains  for  all 
the  companies. 

Q.  And  they  are  put  under  the  same  trust  agreement  ?  A.  Pre^ 
cisely. 

Q.  Between  the  B.  K.  T.  and  the  Central  Trust  Company  ?  A. 
Yes. 

Q.  And  are  all  treated  alike,  regardless  of  the  company  from 
which  they  come?     A.  Yes,  sir. 

Q.  Have  you  a  copy  of  the  agreement  referred  to  in  this  cer- 
tificate between  the  Transit  Development  Company  and  the  Brook- 
lyn Eapid  Transit  Company,  dated  March  29th,  1907?  A.  I 
think  Mr.  Williams  has  a  copy. 

Q.  I  offer  in  evidence  copy  of  an  instrument  produced  by  Mr. 
Williams,  counsel  to  the  Brooklyn  Rapid  Transit  Company,  being 
an  agreement  made  the  29th  day  of  March,  190Y,  by  and  between 
Transit  Development  Company  and  Brooklyn  Rapid  Transit  Com- 
pany and  the  Central  Trust  Company  of  New  York,  and  being  the 
agreement  referred  to  in  the  form  of  the  certificate  of  indebtedness 
just  read,  and  ask  to  have  that  marked  as  an  exhibit.  Exhibit  No. 
2. 

Is  there  a  like  agreement  of  trust  affecting  the  certificates  of  in- 
debtedness between  the  Brooklyn  Heights  Railroad  Company  and 
the  Brooklyn  Rapid  Transit  Company  ?     A.  No. 

Q.  Is  there  any  agreement  in  writing  between  the  Brooklyn 
Heights  and  the  Brooklyn  Rapid  Transit  Company  with  regard 
to  the  certificates  of  indebtedness  ?  A.  There  is  an  agreement  be- 
tween the  Brooklyn  Heights  and  the  Brooklyn  Rapid  Transit 
Company  in  reference  to  the  furnishing  of  moneys  for  the  im- 
provement of  Brooklyn  City  lines? 
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Q.  You  say  "  the  Brooklyn  City  lines."  A.  That  is,  the  Brook- 
lyn City  Kailroad  Company"  lines. 

Q.  And  did  you  bring  that  with  you  ?    A.  JSTo,  I  did  not. 

Q.  Mr.  Yeomans  agreed  the  other  day  to  furnish  that.  A.  You 
asked  Mr.  Yeomans  for  a  copy  of  the  Brooklyn  City  lease  the 
other  day. 

Mr.  Williams. —  I  don't  think  he  understood  he  was  to  present 
a  copy  of  the  agreement. 

Q.  You  will  furnish  us  with  a  copy  ?  A.  (Mr.  Abel)  If  you 
wish. 

Q.  Do  you  recall  the  date  of  that  agreement?     A.  1896. 

Q,  Agreement  dated  the  year  1896  between  the  Brooklyn  Bapid 
Transit  Company  and  the  Brooklyn  Heights  Railroad  Company, 
and  a  copy  of  which  will  be  furnished  by  the  witness.  Now,  that 
agreement  provides  for  its  method  of  finance  by  the  certificate  of 
indebtedness  ?  A.  It  tells  a  long  story  in  reference  to  this  Long 
Island  traction. 

Q.  Simply  to  be  chronologically  orderly  in  this  matter,  I  wanted 
to  get  this  point  into  the  record.  E"ow,  Mr.  Abel,  will  you  de- 
scribe for  the  Committee  the  process  of  creating  these  certificates, 
and  carry  us  right  through  from  the  beginning  to  the  lodging  of 
this  certificate  with  the  Central  Trust  Company,  as  briefly  as  you 
can  give  it  to  us  ?  A.  "When  any  work  is  about  to  be  undertaken, 
the  department  concerned  outlines  the  character  of  the  work  to 
be  done,  and  submits  a  form  of  authorization  describing  the  work; 
and  that  then  comes  to  the  accounting  department  to  be  classified 
as  to  whether  it  is  chargeable  to  capital  or  to  expense ;  and  so  soon 
as  the  work  has  been  duly  approved  by  the  departments  concerned 
and  the  president  or  the  vice-president  as  the  case  may  be,  having 
first  probably  been  authorized  by  the  executive  committee  if  it  is 
a  large  undertaking.  And  then  as  from  month  to  month  those 
expenditures  are  made,  the  accounting  department  sets  forth  the 
items  on  these  forms.  They  are  then  submitted  to  the  board  of 
directors  or  executive  committee,  authorized  by  said  committee 
and  are  then  transmitted,  are  then  sold  by  the  respective  com- 
panies to  the  Brooklyn  Eapid  Transit  Company  at  their  face 
value.     The  Brooklyn  Rapid  Transit  Company  having  acquired 
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these,  authorizes  the  trustee  to  authenticate  bonds  to  an  equivalent 
amount  to  cover.  The  executive  committee  of  the  Brooklyn  Rapid 
Transit  Company  or  its  board  of  directors  having  duly  sanctioned 
the  purchase  of  these  certificates  that  have  been  submitted,  they 
are  then  pledged  with  the  Central  Trust  Company  of  I^ew  York 
as  collateral  to  the  Brooklyn  Rapid  Transit  Company's  4  per  cent. 
mortgage,  and  the  Brooklyn  Rapid  Transit  4  per  cent,  bonds  are 
issued  against  these  certificates.  I  might  add  that  when  the  mort- 
gage was  created  in  1902,  those  bonds  had  a  convertible  clause  for 
a  number  of  years,  and  because  of  that  feature  the  company  was 
able  to  sell  these  4  per  cent,  bonds  at  an  attractive  basis. 

Q.  Those  were  convertible  into  capital  stock  of  the  Brooklyn 
Rapid  Transit  Company  at  par  ? .  A.  Yes,  sir,  and  all  but  about 
3,000,000  of  an  issue  of  about  36,000,000  have  been  so  converted. 

Q.  That  convertible  right  of  course  has  now  ceased  ?  A.  Yes. 
sir. 

Q.  And  any  additional  bonds  that  are  issued  will  be  without 
any  right  to  convert  into  capital  stock  under  that  agreement.?  A. 
As  the  agreement  stands  now. 

Q.  When  those  bonds  are  sold,  are  they  sold  at  par  or  at  the 
then  prevailing  market  value  ?  A.  Those  4  per  cent,  bonds  were 
sold  as  low  as  75  and  as  high  as  101.  The  discount  was  taken  out 
of  the  surplus  profits  of  the  B.  R.  T.  system,  except  for  the  first 
million,  and  that  was  charged  against  the  cost  of  securities.  All 
other  discount  has  been  taken  out  of  earnings.  It  amounts  to 
about  $6,000,000. 

Q.  And  that  was  taken  out  of  the  earnings  of  the  Brooklyn 
Rapid  Transit  Company,  and  not  out  of  the  companies  which  may 
have  issued  the  certifi^cate  ?  A.  It  was  taken  out  of  the  Brooklyn 
Rapid  Transit  Company? 

Q.  Now  the  Brooklyn  Rapid  Transit  Company  continues  to  col- 
lect the  interest  accruing  from  time  to  time  on  these  certificates 
of  indebtedness,  and  that  goes  into  their  income  account  ?  A.  Yes, 
sir. 

Q.  .That  mortgage  iwas  the  mortgage  under  which  these  certifi- 
cates were  pledged  as  coBateral?     A,  Dated  July  1st,  1902, 

Q.  And  that  is  a  morlgage  running  to  the  Central  Trust  Com- 
pany as  trustee  for  the  holders  of  the  bonds  which  you  have  de- 
scribed?   A.  Yes,  sir. 
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Q.  This  $150,000,000  mortgage  runs  for  how  long?  A.  Until 
2002. 

Q.  And  as  the  underlying  bonds,  first  mortgage  bonds,  fall  due, 
it  is  expected  that  they  will  be  taken  up  by  a  sale  of  bonds?  A. 
That  the  mortgage  provides  for. 

Q.  I  will  offer  that  in  evidence,  and  if  you  will  furnish  us  with 
a  copy,  will  ask  to  have  it  marked  as  an  exhibit. 

Referring  to  a  statement  prepared  for  the  committee  pursuant 
to  its  letter  of  February  29th,  1916 :  You  sold  J.  P.  Morgan  & 
Company  in  1909,  $5,000,000  worth  of  those  bonds,  did  you  not? 
A.  We  sold  Morgan  five  million,  I  think,  at  that  time. 

Q.  Do  you  have  a  copy  of  that  ?  A.  I  don't  have  it  with  me, 
no.  ''■'!'! 

Q.  That  is  the  statement  on  page  3  of  the  Price-Waterhouse 
report.  Now,  can  you  tell  us  the  basis  on  which  that  five  million 
was  sold  to  Morgan  &  Company  ?  As  I  understand  it,  those  are 
4  per  cent,  bonds.  Do  you  recall  the  basis  on  which  these  were 
sold  ?  •  Do  you  know  whether  there  was  an  agreement  at  that  time  ? 
You  were  with  the  company,  were  you  not  ?  A.  Yes,  I  have  been 
with  the  company  a  long  time,  and  I  have  had  a  lot  of  transac- 
tions. 

Q.  Can  you  recall  whether  there  was  an  agreement?  A.  Mor- 
gan &  Company  have  sold  bonds  from  time  to  time  and  I  think 
in  that  transaction  they  probably  got  them  at  TO. 

Q.  They  bought  those  at  70  ?  A.  I  would  have  to  look  at  the 
record. 

Q.  Was  that  a  basis  —  was  that  on  an  increased  basis  of  in- 
terest, calling  for  a  prepayment  ?  A.  No,  they  were  sold  flat.  I 
think  Morgan  got  a  per  cent,  commission.  I  don't  know  whether 
it  was  2  per  cent,  or  not. 

Q.  I  notice  that  you  seem  to  carry  on  your  books,  according  to 
the  statement  of  Price,  Waterhouse  &  Company,  which  I  will  read 
at  page  3 :  "  Bonds,  first  refunding  4  per  cent,  gold  mortgage 
bonds  were  issued  to  J.  P.  Morgan  &  Company  for  sale,  $5,- 
000,000  —  March,  1908,  $2,000,000;  April,  1908,  $2,500,000; 
January,  1909,  $500,000 ;  total,  $5,000,000.  Cash  proceeds,  $3,- 
503,618.75.    Discount  and  commission,  $1,496,381.25."     Do  you 
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know  what  was  the  rate  of  commission  paid  to  Morgan  on  that 
deal  ?  A.  May  I  look  at  that  a  minute  ?  *  *  *  On  Appendix 
2,  Question  3,  in  this  pamphlet  that  you  have  handed  me,  there 
is  an  amount  of  $90,000,  which  would  be  2  per  cent,  on  four  and 
a  half  million,  paid  to  Morgan  as  a  commission  on  the  sale  of 
bonds  in  March,  1908.  I  don't  see  any  reference  to  the  last  five 
hundred  thousand.  I  don't  recall  as  to  just  how  those  were  sold 
—  whether  at  the  same  rate  or  at  a  different  rate.  I  would  have 
to  consult  the  records. 

Q.  That  probably  was  the  prevailing  rate  in  the  year  1909.  If 
the  rate  was  2  per  cent.,  then  a  hundred  thousand  dollars  would 
be  the  outside  amount.  On  the  whole  five  million  it  would  have 
amounted  to  —     A.  $100,000  on  the  whole  five  million,  yes. 

Q.  And  the  remainder,  $1,396,000  odd  thousand  dollars  repre- 
sents a  discount?  A.  The  difference  between  par  and  the  pro- 
ceeds. 

Q.  Now,  that  wasn't  interest?  A.  These  are  long-time  bonds. 
That  is  a  different  story.  They  were  not  sold  on  an  interest 
basis ;  they  were  sold  at  a  flat  price.  It  wasn't  a  question  of  bor- 
rowing money  at  a  certain  rate  of  interest  and  giving  a  form  of 
security  to  suit  the  banker's  convenience ;  they  took  what  we  had, 
a  4  per  cent,  long-term  bond.  It  wasn't  a  G-year  5  per  cent,  note 
on  a  6  per  cent,  basis;  it  was  a  4  per  cent,  long-term  bond,  and 
a  hundred  years  to  run.     They  took  them  at  a  flat  price. 

Q.  And  that  is  discount,  of  course?  A.  That  is  a  discount  on 
the  principal  of  the  indebtedness. 

Q.  But  was  it  effected  in  any  way  by  the  term  of  the  instru- 
ment ?  A.  I  think  the  negotiations  might  have  had  something  to 
do  with  that. 

Q.  You  don't  recall  whether  there  was  any  writing  between 
Morgan  &  Company  and  the  B.  R.  T.  in  regard  to  this  sale  of 
bonds?     A.  I  presume  there  was. 

Q.  Will  you  look  and  see  whether  there  was  a  form  of  contract 
or  letters  constituting  a  contract  in  reference  to  that,  please,  and 
furnish  them  to  us  Monday.  These  certificates  of  indebtedness  are 
without  any  specific  or  definite  term  of  payment?  A.  On  de- 
mand. 
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Q.  Now  you  have  converted  into  capital  stock,  bonds.  What  is 
the  transaction  when  you  sell  the  bonds  instead  of  converting  them 
into  stock  ?  What  has  been  the  result  there  ?  You  would  receive 
the  market  price  for  the  bonds,  would  you,  ordinarily  ?     A.  Yes. 

Q.  And  that  market  price  —  was  that  taken  by  the  Brooklyn 
Rapid  Transit  Company  to  reimburse  its  treasury?     A.  Yes. 

Q.  But  the  certificates  of  indebtedness  still  remained  as  au  out- 
standing obligation  unpaid  on  the  books  of  your  company?  A. 
On  the  books  of  the  constituent  company  that  created  the  debt 
and  affords  the  security  for  the  bond  to  the  Brooklyn  Rapid 
Transit  Company,  and  are  held  in  the  custody  of  the  trustee  of 
the  mortgage. 

Q.  Well,  what  treatment  does  the  proceeds  of  the  sale  of  those 
bonds  receive  on  your  books  —  that  is,  the  Brooklyn  Tiapid  Tran- 
sit Company's  books?  A.  The  Brooklyn  Rapid  Transit  Com- 
pany creates  its  debt  and  Issues  bonds  and  charges  the  bank  to 
whom  it  sold  them,  and  the  bank  that  paid  the  bill,  and  there  is 
an  end  to  the  transaction. 

Q.  But  you  still  continue  to  carry  on  your  books  as  a  capital 
asset  the  certificate  of  deposit?     A.  Why  certainly. 

Q.  And  also  have  the  cash  in.  your  treasury  representing  the 
par  value  of  that  certificate  or  the  market  value  of  the  bond?  A. 
For  our  own  bond,  we  must  get  the  certificate  first  of  all,  and  we 
have  to  borrow  the  money  to  buy  the  certificate  before  we  sell 
the  bond  or  take  it  from  our  earnings. 

Q.  It  is  the  same  as  if  the  certificate  of  indebtedness,  had  passed 
into  the  hands  of  the  holder  of  the  bonds?  A.  The  certificate  of 
indebtedness  is  the  indebtedness  of  the  individual  company ;  it  is 
bought  by  another  company  and  it  is  pledged  as  security  for  that 
other  company's  debt  creation,  and  is  held  in  trust  for  the  bene- 
fit of  the  bondholder  to  the  Brooklyn  Rapid  Transit  Company.  It 
can't  be  cancelled  until  it  is  paid. 

Q.  But  you  continue  to  be  the  owner  and  holder  of  the  certifi- 
cate? A.  The  Brooklyn  Rapid  Transit  Company  continues  to 'be, 
the  equitable  own€sr ;  and  the  trustee'  of  the  Brooklyn,  Rapid  Tran- 
sit Company's  mortgage  is  the  actual  holder, 

Q.  But  you  continue  to  carry  the  amo'unt  of  the  certificate  of 
indebtedness  as  a  credit  asset?    A.  Certainly. 
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Q.  And  you  have  outstanding  a  bond  that  you  have  sold  to  re- 
imburse your  treasury  ?    A.  Yes,  sir. 

Q.  For -the  amount  of  that  certificate?    A.  Yes,  sir. 

Q.  Is  that  the  method  with  regard  to  all  of  the  subsidiary  com- 
panies financing  through  the  Brooklyn  Rapid  Transit  Company? 
A.  They  sell  certificates  of  indebtedness  to  the  Brooklyn  Rapid 
Transit  Company. 

Q.  In  addition  to  that  the  Brooklyn  Rapid  Transit  Company 
makes  expenditures  and  advances  in  behalf  of  the  subsidiary  com- 
panies which  are  in  the  form  either  of  open  accounts  receivable  or 
of  bills  receivable?  A.  Well,  if  the  advances  are  in  connection 
with  the  capital  improvement,  except  for  some  special  reason,  a 
certificate  of  indebtedness  would  issue.  That  special  reason  might 
be  where  we  wanted  to  issue  extension  bonds  perhaps  in  some  of 
our  companies  that  have  an  open  mortgage,  and  we  might  not  is- 
sue certificates  of  indebtedness  for  those,  preferring  to  issue  the 
mortgage.     But  that  would  be  exception  rather  than  the  rule. 

Q.  Well,  is  there  any  charging  off  any  where  in  books  of  the 
Rapid  Transit  Company,  any  deduction  whatsoever  when  you  sell 
a  bond  and  receive  the  cash  with  respect  to  these  certificates  of 
indebtedness  ?  A.  I  don't  just  understand  what  you  mean.  I 
don't  see  why  the  Brooklyn  Rapid  Transit  Company,  simply  be- 
cause it  sells  its  refunding  mortgage  bonds  and  gets  the  money  for 
them,  would  turn  around  for  some  other  asset  that  has  nothing 
whatsoever  to  do  with  the  transaction. 

Q.  Now,  in  bookkeeping  terms,  if  I  get  this  clear,  when  the 
Brooklyn  Rapid  Transit  Company  acquires  one  of  these  certifi- 
cates, say  of  $1,0'00,  you  would  set  up  on  the  debit  side,  to  improve- 
ments, probably  classified,  that  thousand  dollars?  A.  ^ATien  you 
say  "  You,"  who  do  you  mean  ? 

Q.  Brooklyn  Rapid  Transit  Company.  A.  ISTo.  The  Brooklyn 
Rapid  Transit  Company  would  charge  on  its  books,  certificates  of 
indebtedness  receivable. 

Q.  And  against  the  company  issuing  it,  would  you  carry  any 
account  for  that  company  ?    A.  Yes,  designates  the  certificate. 

Q.  Now,  you  in  turn  take  that  certificate,  and  lodge  it  with  the 
Trust  Company  under  the  mortgage,  and  then  sell  a  bond  and  re- 
ceive, we  will  say,  a  thousand  dollars?  You  sell  it  at  par?  A. 
Yes. 


602        Investigation  of  Public  Seevice  Commissions 

Q.  You  receive  a  thousand  dollars  in  each.  Now,  that  thousand 
dollars  is  in  no  way  credited  against  the  certificate  of  indebtedness, 
of  course?  A.  We  settle  the  liability  for  the  bond  that  we  sell; 
we  charge  cash  for  the  proceeds. 

Q.  And  you  have  also  the  credit  against  the  company  issuing 
the  certificate  of  indebtedness  of  a  thousand  dollars?  A.  We 
charge  our  investment  account  with  the  certificates  of  indebtedness 
that  we  have  bought. 

Q.  Now,  when  you  have  converted  one  of  those  bonds  which 
were  issued  against  a  certificate  into  capital  stock  —  A.  We  can- 
cel the  debt  for  the  bond  and  we  create  a  debt  for  the  stock. 

Q.  But  the  certificate  of  indebtedness  remains  as  security  ?  A. 
Yes,  for  the  bonds  that  remain  outstanding. 

Q.   Those  bonds  carry  4  per  cent.  ?    A.  Yes,  sir. 

Q.  And  the  Brooklyn  Rapid  Transit  Company  is  receiving  6 
per  cent,  for  the  money  ?    A.  Yes,  sir. 

Q.  So  that  there  accrues  there,  there  might  accrue  there,  on  a 
par  transaction,  2  per  cent,  income?  A.  Supposing  that  the 
Brooklyn  Eapid  Transit  Company  can  sell  a  4  per  cent,  bond  at 
par ;  but  you  can-  go  into  the  niarget  and  buy  those  4  per  cent, 
bonds  to-day  at  80. 

Q.  Your  experience  has  demonstrated  that  it  costs  you  about  6 
per  cent.,  does  it,  to  handle  those  bonds  ?  A.  When  the  bonds  had 
the  convertibility  feature,  the  speculative  element  prompted  peo- 
ple to  take  them  on  a  better  basis  than  6  per  cent. 

Q.  Naturally.  Well,  now  that  the  speculative  element  is  re- 
moved, you  are  limited  to  the  market  value?  A.  We  haven't  sold 
any  since. 

Q.  Whatever  bonds  have  been  issued  in  that  way,  you  have  re- 
tained in  your  treasury  ?    A.  Yes,  sir. 

Q.  And  June  30,  1915,  that  aggregated  $5,096,000,  according 
to  this  balance  sheet  statement.  A.  They  had  more  than  that,  In 
quoting  that  five  million  figure,  yoii  have  disregarded  the  bonds 
they  have  pledged  as  collateral,  of  which  there  are  ten  million  of 
the  issue  for  the  rapid  transit  improvements. 

Q.  That  would  appear  in  your  balance  sheet  ?  A.  Yes,  it 
would  appear  in  our  balance  sheet. 

Q.  Under  what  heading  does  that  appear?  A.  Collateral  to 
secure  loans  of  the  Brooklyn  Eapid  Transit  Balance  Sheet. 
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Q.  I  find  here  under  Bond  Investments,  Collateral  to  Secured 
Loans,  $5,937,000.    A.  May  I  look  at  that  a  minute? 

Q.  I  beg  your  pardon — That  was  for  1909.  In  1915  it  was 
$'53,000,000.  That  includes  all  your  collateral,  including  what 
is  left  of  the  $60,000,000  of  bonds  you  bought  from  the  'New  York 
Municipal,  does  it?  A.  That  would  include  the  $40,000,000 
bonds  of  the  'New  York  Municipal,  which  are  hypothecated  by  the 
Brooklyn  Eiapid  Transit  Company  as  a  security  to  its  note  issue 
made  in  behalf  of  the  New  York  Municipal. 

Q.  Your  remaining  $20,000,000  of  New  York  Municipal  were 
not  sold  until  after  June  30,  1915.     A.  Yes,  sir. 

Q.  So  that  a  ten  million  bonds  which  you  speak  of  as  being 
lodged  as  collateral  is  included  in  this  $53,000,000  as  of  June 
30th?     A.  Yes,  sir. 

Q.  Now,  in  conversion  of  those  bonds,  certificates  of  indebted- 
ness still  remain  lodged  with  the  trustee  on  discharge;  does  that 
trust  agreement  protect  that  capital  stock  in  any  way  ?  Has  that 
some  mortgage  right?  A.  The  capital  stock  protects  the  tnistee 
rather  than  the  reverse.  You  have  got  the  stockholders  to  put  in 
all  that  money  which  reinforces  the  bond. 

Q.  You  didn't  understand  my  question.  I  probably  didn't 
make  it  clear.  Your  bonds  outstanding  of  course  are  protected  by 
the  value  of  those  certificates  of  indebtedness  ?    A.  Yes. 

Q.  That  is  the  security,  the  .property  that  is  secured.  Now,  from 
time  to  time  you  lodged  with  the  Trust  Company  under  that  mort- 
gage something  like  thirty  millions  in  value  of  amount  of  those 
certificates  of  indebtedness,  and  issued  your  bonds.  The  holders 
of  those  bonds,  so  long  as  it  remained  a  bond,  that  bond  was  pro- 
tected by  lien  on  those  certificates.  Now,  when  they  convert  that 
bond  and  it  is  surrendered  into  stock,  and  they  receive  their  stock 
certificate,  that  stock  certificate  has  no  lien,  is  a  credit  on  the  values 
of  those  certificates.  A.  All  the  stockholders  are  on  a  parity.  Of 
course  they  have  no  right  of  foreclosure  the  same  as  the  bondhold- 
ers would  have. 

Q.  So  that  that  allows  the  outstanding  bonds  —  ?  A.  It  makes 
the  outstanding  bonds  so  much  better. 

Q.  In  that  you  have  converted  an  obligation  secured  by  a  lien 
into  an  unsecured  lien  into  the  form  of  capital  stock?     A.  Inci- 
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dentally  you  have  cut  out  an  obligatory  interest  charge  for  an  op- 
tional dividend. 

Q.  I  should  think  that  that  situation  would  make  a  very  secure 
investment  out  of  your  4  per  cent.,  and  therefore  the  market  price 
ought  to  be  augumented  by  that  fact.  A.  Yes,  but  4  per  cent,  is  a 
very  low  rate,  and  in  1902  money  wasn't  worth  so  much  as  it  is 
now.  Lots  of  bonds  were  selling  at  a  4  per  cent,  basis;  and  it  is 
very  rare  that  you  will  find  a  security  to-day  that  sells  as  low  as 
4  per  cent. 

Q.  Do  you  know  what  the  market  on  those  four  per  cents  are 
to-day?    A.  About  80. 

Q.  So  that  would  yield  the  purchaser  of  those  bonds  about  5 
per  cent.  So  that  the  Brooklyn  Rapid  Transit  Company  has  a 
margin  of  income  out  of  the  interest  from  these  certificates  of  in- 
debtedness over  and  above  the  cost  of  financing  those  certificates  ? 
A.  It  depends  on  what  it  sells  the  bonds  for. 

Q.  Even  when  they  sell  at  80,  they  have  got  approximately  one 
per  cent?  A.  If  the  Brooklyn  Rapid  Transit  Company  sells  a 
4  per  cent,  bond  at  80  and  gets  6  per  cent,  on  the  security  it  buys, 
it  has  a  margin  of  1  per  cent. 

Q.  Have  those  bonds  ever  sold  below  ?  A.  Yes ;  I  am  not  sure 
whether  they  sold  at  70  — ^  I  know  they  sold  at  75,  and  I  think 
they  did  sell  at  70.  As  to  selling  below,  I  don't  think  the  company 
ever  sold  much  below  70.    But  they  sold  in  open  market  at  56. 

Q.  But  the  company  didn't  have  to  sell  at  any  such  price?  A. 
Fortunately  not. 

Q.  Is  the  Brooklyn  Rapid  Transit  Company  accumulating  any 
funds  to  take  care  of  the  depreciation  and  possible  loss  on  this  ?  A. 
I  don't  understand  why  you  ask  that  question.  The  Brooklyn 
Rapid  Transit  Company  is  secured  in  its  purchase  of  these  certi- 
ficates, and  as  to  any  depreciation,  the  only  depreciation  it  could 
have  would  be  in  its  security  holdings.  The  Brooklyn  Rapid  Tran- 
sit Company  doesn't  make  a  practice  of  writing  its  securities  up 
and  down.  If  it  did  it  could  perhaps  write  considerable  securities 
up.    It  charges  the  actual  cost  on  its  books. 

Q.  The  reason  I  asked  that  question  is  because  of  the  very  un- 
usual character  of  such  a  certificate,  running  interminable,  pos- 
sibly for  a  hundred  years,  during  which  time  the  very  properties 
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that  are  created  will  all  be  wiped  out.  A.  Bj  the  terms  of  the  cer- 
tificate, the  property  must  be  maintained,  and  we  can't  charge  one 
dollar  to  capital  that  isn't  a  proper  capital  charge.  The  Public 
Service  Commission  have  the  right  — ■ 

Q.  What  supervision  is  there  over  the  transaction  of  the  Brook- 
lyn Rapid  Transit  Company  by  any  authority  to  determine 
whether  or  not  they  are  maintaining  their  value  in  their  plants  ? 
A.  When  you  speak  of  the  Brooklyn  Rapid  Transit  Company  do 
you  mean  the  Brooklyn  Rapid  Transit  system  ? 

Q.  No,  I  mean  the  Brooklyn  Rapid  Transit  Company.  It 
makes  its  responsibility  to  the  trustee  to  see  that  the  properties 
are  maintained.  A.  The  Brooklyn  Rapid  Transit  Company  buys 
these  undertakings  of  all  the  different  constituent  companies,  and 
each  constituent  company  undertakes  to  maintain  the  integrity  of 
each  certificate  it  sells. 

Q.  I  understood  you  to  say  that  the  Brooklyn  Rapid  Transit 
Company  in  its  trust  agreement  undertakes  to  see  that  these  prop- 
erties are  maintained?  A.  The  Brooklyn  Rapid  Transit  Com- 
pany agrees  to  buy  the  securities  that  these  different  companies 
shall  issue. 

Q.  IsTow,  all  of  the  companies  issuing  certificates  of  indebted- 
ness under  this  plan  —  are  they  all  subject  to  supervision  by  the 
Public  Service  Commission  ?  A.  The  Transit  Development  Com- 
pany is  not.    I  think  that  is  the  single  exception. 

Q.  That  is  the  only  one.  All  the  rest  are  subject  to  super- 
vision of  the  Public  Service  Commission  ?    A.  Yes. 

Q.  I  don't  remember  whether  I  asked  you  the  other  day  or  not, 
but  I  am  going  to  ask  you  again,  do  you  know  whether  or  not  the 
Public  Service  Commission  exercises  any  supervision  whatsoever 
over  the  amount  and  character  of  the  expenditures,  the  debt  of 
which  is  evidenced  by  these  certificates  of  indebtedness  ?  A.  The 
same  as  any  other  capital  expenditure,  irrespective  of  what  the 
debt  is  evidenced  by,  the  Public  Service  Commission  has  it  scruti- 
nized. 

Q.  But  you  do  not  have  to  go  to  the  Commission  for  authority 
for  the  Brooklyn  Heights  or  any  of  these  public  service  corpora- 
tions to  have  them  authorize  expenditures  or  the  issue  of  securities  ? 
A.  m. 
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Q.  And  all  of  these  certificates,  so  far  as  any  of  the  public  ser- 
vice corporations  are  concerned  in  your  system,  are  only  issued 
for  capital  improvements  and  acquisitions  of  property?  A.  That 
is  all. 

Q.  Does  each  of  the  public  service  corporations  in  your  sys- 
tem make  any  provision  whatsoever  to  take  care  of  the  deprecia- 
tion on  their  plants  ?    A.  Yes,  sir. 

Q.  And  is  your  agreement  with  those  corporations  such  that 
any  sinking  fund  or  reserve  of  those  companies  is  likewise  pledged 
under  your  agreement  or  mortgage?  A.  I  don't  know  of  any 
sinking  fund  provisions  except  in  the  case  of  the  Nassau  there  is 
a  small  sinking  fund  on  certain  Nassau  bonds,  and  there  is  sink- 
ing fund  on  Coney  Island  Brooklyn  bonds  that  have  been  issued. 

Q.  Do  I  understand  that  there  is  no  provision  made  for  amortis- 
ing these  certificates  or  in  some  way  providing  means  of  ultimately 
paying  them  off  ?  A.  JSTo,  but  there  is  no  provision  for  paying  off 
a  certificate,  the  creator  of  it  would  have  the  option,  if  he  could 
get  the  money  on  any  more  favorable  basis  to  pay  it  out.' 

Q.  And  the  holder,  the  trustee,  has  the  option  of  calling  the  pay- 
ment of  the  certificate  at  any  time?    A.  The  trustee  does  not. 

Q.  Who  has  that  option?  A.  The  Brooklyn  Bapid  Transit 
Company  would  have  the  option. 

Q.  But  in  order  to  be  availed  of  the  benefits  of  the  security, 
represented  by  those  certificates,  do  you  mean  to  say  the  trustee 
would  have  no  right  to  demand  payment?  A.  All  the  trustee 
can't  demand  payment  so  long  as  there  is  no  default  under  the 
mortgage,  so  long  as  the  terms  of  the  mortgage  are  lived  up  to, 
the  trustee  is  simply  the  custodian  of  the  collateral,  and  he  has  no 
right  of  foreclosure.  He  has  a  right  of  foreclosure  in  certain 
events. 

Q.  Well,  let  us  assume  that  the  Brooklyn  Rapid  Transit  Com- 
pany would  refuse  to  demand  payment  when  the  trustee  had 
knowledge  and  all  the  bondholders  had  knowledge  that  there  was 
being  a  waste  of  the  profits,  thereby  depreciating  the  security  that 
those  certificates  represent,  would  he  have  no  powers  under  this 
mortgage  ?  A.  Now  you  are  asking  me  to  pass  on  a  legal  proposi- 
tion. 
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Q.  I  assumed  that  that  must  be  expressly  provided  for  in  the 
mortgage.  Isn't  he  given  all  the  rights  of  protecting  the  collateral  ? 
A.  Yes. 

Q.  And  could  if  an  occasion  arose  demand  payment  from  any 
of  those  companies?  A.  It  would  be  necessary  to  protect  the 
security. 

Q.  You  see  it  is  entirely  possible  for  one  of  these  operating 
companies  to  go  into  insolvency  and  still  "not  affect,  or  yet  in  any 
way  a  default,  under  the  mortgage  which  the  Brooklyn  Rapid 
Transit  Company  has.  A.  I  think  you  are  suggesting  unnecessary 
troubles,  because  the  Brooklyn  Eapid  Transit  Company  bondhold- 
ers, of  whom  there  are  only  three  million  four  hundred  odd  thous- 
and dollars  at  present  outside  of  the  bonds  that  are  in  the  treasury 
is  secured  by  — 

Q.  There  is  no  discussion  of  that.  I  don't  question  the  funda- 
mental strength  of  this  security  at  all.  I  don't  know  that  I  ques- 
tion anything  about  it.  But  the  transaction  I  think  you  will  con- 
cede is  not  a  customary  and  usual  method  of  finance.  A.  It  is 
unusually  conservative. 

Q.  That  may  be-  But  that  it  is  better  than  the  customary 
method  — 

Mr.  Woody. — Yoo  have  a  copy  of  the  mortgage.  There  are  cer- 
tain provisions  under  this  mortgage  which  could  be  foreclosed  and 
the  exact  details  as  to  this  security  —  A.  The  trustee  can't  move 
under  the  mortgage  unless  there  is  a  default,  unless  there  is  some 
fraud. 

Q.  I  am  convinced  that  the  old  method  of  finance  is  not  neces- 
sarily the  sine  qua  non  of  all  wisdom  for  all  time,  and  you  may 
have  a  system  here  that  is  superior ;  and  if  so  it  is  important  that 
this  Committee  understand  it,  as  it  may  affect  thedr  recommenda- 
tions. A.  If  we  hadn't  had  this  system  of  finance,  we  neve-r  would 
have  been  able  to  have  gone  out  and  borrowed  $40,000,000  for 
this  subway  undertaking.  It  was  the  very  fact  that  the  B.  E.  T. 
refunding  bonds  had  been  converted  and  stock  taken  in  their  place 
which  enabled  us  to  sell  the  bankers  these  notes. 

Q.  Do  you  consider  that  your  situation  is  peculiar  and  unusual 
by  reason  of  the  multiplicity  of  corporations  that  you  have  to 
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maintain,  or  is  it  a  system  —  A.  I  wouldn't  characterize  it  that 
way.    I  think  it  is  extremely  simple. 

Q.  Tour  method  here  of  finance  could  be  adopted  by  other  cor- 
porations?   A.  Certainly. 

Q.  Although  not  like  situated  ?    A.  Certainly. 

Q.  Of  course  a  single  corporation  couldn't  do  it,  but  two  or 
more  could,  that  were  dominated  or  controlled  and  owned  by  one  ? 
A.  A  single  corporation  can  issue  a  bond  and  then  convert  them 
into  stock  and  then  issue  its  stock  to  sell  the  stock. 

Q.  Oh,  yes,  they  can  do  all  those  things.  But  you  are  issuing 
here  a  demand  paper  that  in  all  probability  will  remain  unre- 
deemed and  unpaid  for  the  period  of  a  hundred  years,  and  that 
is  rather  an  unusual  situation,  that  is  all.  A.  The  Brooklyn 
Rapid  Transit  Company  insists  on  a  demand  note  and  the  prob- 
ably wouldn't  loan  the  money  if  they  didn't  get  a  demand  note. 

Q.  I  simply  wish  to  say  that  if  there  is  any  information  that 
might  be  helpful  to  the  Committee  in  understanding  this  method 
of  finance,  I  would  be  gratefxil  for  it ;  because  I  will  say  for  my- 
self that  I  am  interested  in  what  I  have  already  learned  of  it,  and 
I  would  like  to  know  all  about  it,  if  I  could.  A.  The  Brooklyn 
Rapid  Transit  Company  reinforced  itself  financially  by  asking 
its  stockholders  to  forego  any  dividends  for  a  period  of  about 
thirteen  or  fourteen  years,  and  some  of  the  stockholders  have  paid 
as  high  as  $5,300  a  share  for  their  stock  and  didn't  get  any  divi- 
dends for  ten  or  twelve  years.  In  the  meantime  the  Brooklyn 
Rapid  Transit  Company  had  issued  a  four  per  cent  convertible 
bond  which  was  subsequently  exchanged  for  stock  and  that  conver- 
sion placed  the  Brooklyn  Rapid  Transit  Company  in  a  very  strong 
financial  position. 

Q.  Now,  Mr.  Abel,  in  going  over  the  records  furnished  us  by 
your  accountants,  Messrs.  Price,  Waterhouse  &  Company,  I  find 
the  answer  to  some  of  those  questions,  particularly  question  7  — 
Dates,  Names  and  Amounts  of  All  Payments  from  January  1, 
1908,  to  date.  To  Special  Counsel  for  Services  Rendered,  etc ;  I 
find  itemized  in  this  statement  a  large  amount  of  expenditures  for 
legal  services,  which  seems  to  pertain  to  some  litigation  between 
the  Brooklyn  Heights  Railroad  Company  and  the  Brooklyn  City 
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Kailroad  Company  —  that  is,  between  the  lessor  and  the  lessee  of 
the  Brooklyn  City  Eailroad  Company's  properties.  That  was  a 
litigation,  as  I  understand,  that  in  some  way  revolved  around  the 
certificates  of  indebtedness  or  expenditures  for  which  certificates 
of  indebtedness  were  issued.  A.  'No  sir,  it  grows  out  of  the  lease 
of  the  Brooklyn  City  Eailroad  which  was  made  as  of  February  14, 
1893,  in  favor  of  the  Brooklyn  Heights  Eailroad  and  was  opera- 
tive when  certain  conditions  had  been  met,  one  of  which  was  the 
depositing  of  the  guarantee  fund  of  four  million  odd  dollars.  The 
agreement  didn't  therefore  really  become  operative  until  sometime 
in  June,  1913 ;  in  the  interim  the  Brooklyn  City  had  made  certain 
capital  expenditures.  It  had  made  certain  expenditures  and 
charged  to  capital  which  were  not  considered  capital  charges. 

Q.  That  is,  the  Brooklyn  City  ?  A.  The  lessors.  And  an  ac- 
counting was  asked  for  and  this  lawsuit  ensued.  The  case  was 
given  to  a  referee  and  the  investigation  by  the  referee  took  several 
years.  And  the  payment  of  that  fee,  that  has  been  referred  to, 
was  for  services  of  counsel  extending  over  a  period  say  from  about 
1896,  I  think  it  was,  until  about  1913  or  '14,  I  am  not  sure  which. 
When  it  finally  terminated,  we  got  a  judgment,  or  the  Brooklyn 
Heights  Eailroad  Company  get  a  judgment  from  the  Brooklyn 
City  for  something  like  $1,800,000  and  the  interest  that  accrued 
on  that  judgment  amounted  to  about  $1,400,000.  The  case  was 
appealed  and  the  Appellate  Division,  I  think,  of  the  Supreme 
Court,  reversed  the  judgment  as  to  the  interest  and  allowed  the 
principal.  And  the  case  was  taken  to  the  Court  of  Appeals  and 
whilst  it  was  pending  in  the  Court  of  Appeals  a  compromise  was 
made  with  the  Brooklyn  City  and  the  entire  obligation  disposed 
of  for  $1,Y50,000  or  thereabouts. 

Q.  Approximately  in  conformity  with  the  opinion  in  the  Court 
of  Appeals,  or  the  decision  in  the  Court  of  Appeals  ?  A.  It  never 
reached  a  decision  in  the  Court  of  Appeals. 

Q.  I  mean  the  Appellate  Division;  the  amount  compromised 
was  approximately  the  amount  that  would  have  been  allowed  ?  A. 
Substantially  so,  yes- 

Q.  There  was  no  part  of  that  that  was  for  expenditures  made  by 
the  Brooklyn  Heights  Eailroad  Company?     Those  expenditures, 
6—20 
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as  I  understand  it,  were  made  by  the  lessor  ?  A.  This  allowance 
was  for  the  shortcomings  of  the  Brooklyn  City  under  the  provi- 
sions of  its  lease  to  the  Brooklyn  Heights.  At  the  time  the  lease 
was  made  the  Brooklyn  City  created  a  bond  issue,  the  proceeds 
to  be  used  for  the  electrification  of  their  horse-car  lines  and  some 
of  this  money  had  not  in  the  judgment  of  the  lessee  been  used  as 
the  contract  contemplated  it.  As  a  consequence,  this  lawsuit  en- 
sued. 

Q.  Well  now,  the  amount  included  in  that  judgment,  that  ac- 
crued to  the  Brooklyn  Heights  Kailroad  Company,  and  was  paid 
by  the  Brooklyn  City?  A.  The  Brooklyn  City  paid  that  in  in- 
stallments, I  think. 

Q.  I  got  the  impression  that  this  was  one  of  those  transactions 
growing  out  of  the  expenditures  in  behalf  of  the  Brooklyn  City. 
A.  You  might  have  gotten  that  impression  if  you  had  had  the 
records.  I  don't  know  just  what  you  have  got.  It  is  my  recollec- 
tion that  when  thois  agreement  of  settlement  was  made,  it  was  stip- 
ulated that  if  the  payment  of  $1,750,000,  a  part  of  it  should  go 
to  diminish  the  charges  on  the  Brooklyn  Heights  books  against  the 
Brooklyn  City,  and  the  balance  was  a  credit  to  the  Brooklyn 
Heights  Profit  and  Loss  Account,  representing  the  interest  on  the 
amount  of  the  judgment. 

Q.  And  the  decision  of  the  Appellate  Division — they  cut  out 
there  the  interest?    A.  That  they  did  for  the  time  being,  yes. 

Q.  ISTow  is  there  any  part  of  that  transaction  that  is  in  any 
way  tied  up  with  any  certificates  of  indebtedness  held  by  the 
Brooklyn  Rapid  Transit  Company  or  its  trustee?    A.  Wo,  sir. 

Q.  And  could  in  no  way  affect?  A.  ISTo.  It  antedated  the 
Brooklyn  Rapid  Transit's  mortgage  ten  years  —  six  years,  any- 
way. 

Q.  Well,  I  am  glad  to  have  that  explanation.  ITow,  is  there 
any  possibility  of  any  of  the  subsidiary  companies  issuing  those 
certificates  questioning  their  amount  or  validity  in  any  way  ?  Are 
there  any  defenses  against  them  that  you  know  of  or  have  any 
defenses  arisen  or  controversies  arisen  between  the  Brooklyn 
Rapid  Transit  and  any  of  its  subsidiary  companies  ?    A.  ISTo,  sir. 
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Q.  I  am  not  looking  at  the  analysis  of  your  corporate  surplus 
of  the  Brooklyn  Heights  Kailroad  Compajiy  and  I  notice  this  item 
in  the  statement  or  analysis  for  the  year  ending  June  30,  1915 : 
"  Transfer  of  surplus  to  Brooklyn  Rapid  Transit  Company,  $1,- 
000,000."    What  is  that  —  surplus  earnings  ?    A.  Yes,  sir. 

Q.  And  is  there  some  agreejnent  resting  between  the  Brooklyn 
Heights  Eailroad  Company  and  the  Brooklyn  Eapid  Transit  Com- 
pany providing  for  that?  A.  The  Brooklyn  Heights  Eailroad 
Company  hypothecated  the  Brooklyn  City  lease  as  security  to  col- 
lateral trust  notes  in  1894,  I  think,  three  or  four.  There  was  a 
default  on  the  notes  and  they  were  sold  at  foreclosure,  and  the 
Brooklyn  Eapid  Transit  Company  bought  them ;  and  in  that  way 
the  Brooklyn  Eapid  Transit  Company  bought  all  the  profits  and 
earnings  arising  from  the  Brooklyn  City  lines. 

Q.  And  what  was  the  amount  of  these  trust  certificates  issued  ? 
A.  I  don't  remember. 

Q.  And  what  is  their  term  ?    A.  That  I  don't  know. 

Q.  And  for  the  purchase  of  those,  they  paid  a  cash  or  made 
some  allowance  for  expenditures  ?  A.  The  Brooklyn  Eapid  Tran- 
sit Company  bought  at  foreclosure  these  certificates  of  indebted- 
ness with  the  collateral  that  went  with  them,  and  a  part  of  the 
collateral,  with  the  profits  which  the  Brooklyn  Heights  might  de- 
rive from  the  operation  of  the  Brooklyn  City  lease. 

Q.  That  already  had  been  hypotliecated  prior  to  the  time  that 
the  Brooklyn  Eapid  Transit  Company  became  the  owner  of  the 
capital  stock  of  the  Brooklyn  Heights  ?     A.  Yes,  sir. 

Q.  And  that  was  done  to  protect  your  stock  holdings,  I  take  it  ? 
A.  What  do  you  mean  —  "  done  to  protect  the  stock  holdings  "  ? 

Q.  Your  ownership  —  these  were  sold  at  public  sale  under  a 
foreclosure  of  trust  agreement  ?  A.  The  Brooklyn  Eapid  Transit 
Company  bought  it  as  an  investment,  I  suppose,  at  the  time. 

Q.  Were  they  in  control  at  that  time  —  at  the  time  of  the  fore- 
closure and  sale  of  the  Brooklyn  Heights  ?    A.  No,  sir. 

Q.  One  of  the  methods  of  acquisition  of  that  property  for  its 
control  on  the  part  of  the  Brooklyn  Rapid  Transit  ?  A.  I  don't 
know  what  led  up  to  the  transaction.  All  I  know  is  what  trans- 
pired.    The  indebtedness  was  secured  by  the  profits  from  the 
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operation  of  the  Brooklyn  City  lease  and  the  notes  were  defaulted 
on  and  they  were  sold  at  foreclosure  and  the  Brooklyn  Kapid 
Transit  happened  to  be  the  buyer. 

Q.  Do  you  recall  what  year  that  was  ?  A.  I  don't  know  whether 
it  was  1893  or  '4  —  back  in  the  early  nineties. 

Q.  I  notice  the  same  item  in  1915  amounted  to  $700,000,  and 
that  comes  under  the  same  terms  ?    A.  Yes,  sir. 

Q.  So  that  all  of  the  earnings,  net  eamigs,  surplus  earnings,  of 
the  Brooklyn  Heights  Railroad  Company  gets  into  the  treasury 
of  the  Brooklyn  Eapid  Transit  Company  ?     A.  Yes,  sir. 

Q.  And  by  the  surplus  earnings,  that  is,  after  deducting  the  in- 
come deduction,  do  you  have  income  deductions  to  take  care  of 
those  things  ?    In  other  words,  it  is  a  net  surplus  ?     A.  Yes,  sir. 

Q.  That  seems  to  have  run  through  all  of  the  years  covered  by 
Price,  Waterhouse  investigations?  A.  I  don't  know  whether  the 
amount  was  there  every  year. 

Q.  There  was  a  surplus  paid  to  the  Brooklyn  Rapid  Transit  — 
$65,000  ?     A.  Whatever  those  reports  show  is  correct. 

Q!  Oh,  I  don't  doubt  that.  Mr.  Abel,  is  there  any  acknowledg- 
ment or  permanent  record  of  any  character  of  an  evidential  na- 
ture which  establishes  the  so-called  "  equity "  of  the  Brooklyn 
City  road  construction,  amounting  to  five  million  three  hundred 
eighty  odd  thousand  dollars,  as  carried  on  the  books  of  the  Brook- 
lyn Rapid  Transit  Company?  In  other  words,  what  is  the  evi- 
dence that  establishes  that  asset  ?  A.  The  payment  of  the  money 
by  the  Brooklyn  Rapid  Transit  to  the  Brooklyn  Heights  from 
time  to  time  and  the  Heights  in  trun  spending  it  for  those  pur- 
poses. 

Q.  So  that  it  is  dependent  upon  the  agreements  and  understand- 
ings of  the  Brooklyn  Heights  Railroad  Company  with  the  Brook- 
lyn Rapid  Transit  Company?    A.  Yes,  sir. 

Q.  ISTot  by  reason  of  any  acknowledgment  or  evidence  of  in- 
terest binding  upon  the  Brooklyn  City  Railroad  Cbmpany  as  such  ? 
A.  !N"o ;  the  Brooklyn  City  would  come  in  under  the  terms  of  its 
lease  to  the  Brooklyn  Heights  in  February,  1893,  in  the  event  of 
the  termination  of  the  Brooklyn  City  lease. 

Q.  Have  you  that  lease  with  you  ? 
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Mr.  Williams. —  I  think  Mr.  Woody  has. 

Q.  Is  this  lease  in  printed  form,  so  that  we  could  have  this 
copy  put  in  evidence  ?    A.   (Mr.  Abel)  I  think  you  can  have  that. 

Q.  I  offer  in  evidence  as  an  exhibit,  copy  of  lease  dated  Febru- 
ary 14,  1893,  between  the  Brooklyn  City  Eailroad  Company  and 
the  Brooklyn  Heights  Eailroad  Company ;  Exhibit  jSTo.  3. 

Was  this  lease  ever  recorded  ?  A.  I  presume  so.  Isn't  there 
a  reference  at  the  back? 

Mr.  Woody. —  It  may  not  be  printed  in  there,  but  I  know  it  is 
recorded. 

Mr.  Abel. —  That  is  the  lease  out  of  which  this  lawsuit  ensued. 

Q.  This  lease  covers  all  of  the  properties  of  every  name  and 
nature,  apparently,  of  the  Brooklyn  City  Eailroad  Company,  ex- 
cepting the  franchise  right  and  privilege  of  the  lessor  to  be  a 
corporation  and  necessary  for  its  continued  existence  and  oragni- 
zation  as  such;  and  is  for  a  term  of  999  years  from  its  date, 
February  4th,  1893.  At  the  time  of  taking  over  this  lease,  was 
this  an  electric  railroad  ?    A.  It  was  in  process  of  electrification. 

Q.  And  has  under  the  operation  of  the  Brooklyn  Heights  Eail- 
road been  completed  in  its  electrification  and  operated  as  such 
for  several  years  ?     A.  Yes,  sir. 

Q.  Do  you  know  whether  the  Brooklyn  City  Eailroad  Company 
reports  to  the  Public  Service  Commission  ?     A.  They  do. 

Q.  But  its  transactions  do  not  pass  under  your  supervision  in 
any  way  ?  A.  The  Brooklyn  City's  transactions  simply  consist  in 
paying  the  rent  and  paying  the  stockholders  their  dividend  and 
the  bondholders  their  interest. 

Q.  This  lease  of  course  was  entered  into  prior  to  the  organiza- 
tion of  the  Public  Service  Commission  ?    A.  Yes,  sir. 

Q.  The  rental  under  this  lease  is  at  the  rate  of  10  per  cent,  net 
per  annum  upon  the  capital  stock  of  the  lessor,  from  time  to  time 
outstanding,  not  in  excess  of  $12,000,000  ?  A.  And  the  interest 
from  time  to  time  outstanding  on  its  bonded  indebtedness,  which 
shall  not  exceed  $6,925,000. 

Q.  That  rental  is  paid  quarterly  ?    A.  Yes,  sir. 

Q.  And  the  cost  of  keeping  up  the  corporate  existence  ?  Any 
indebtedness  issued  by  the  Brooklyn  City  Eailroad  Company  in 
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excess  of  the  mortgage  indebtedness  allowed  under  this  lease,  the 
lease  is  in  no  wise  subject  to  any  such  subsequent  mortgage?  A. 
The  Brooklyn  City  has  nothing  it  can  mortgage  except  the  cash 
it  gets. 

Q.  It  has  the  right  to  mortgage?  A.  I  don't  think  that  the 
City  can  injunction  this  property.  There  is  a  provision  in  the 
mortgage  that  as  from  time  to  time  the  existing  debt  matures,  the 
renewal  debt  may  be  created  which  shall  not  exceed  the  interest 
rate  then  obtaining. 

Q,  I  asked  you  the  other  day  whether  you  could  state  even  ap- 
proximately how  much  of  the  moneys  advanced  by  the  Brooklyn 
Rapid  Transit  Company  on  account  of  the  Brooklyn  Heights  Kail- 
road  Company  had  gone  into  the  improvement  of  its  properties 
under  this  lease,  belonging  to  the  Brooklyn  City  Railroad  Com- 
pany. Have  you  any  —  A.  I  can  give  you  the  amount  ex- 
pended by  the  Brooklyn  Heights  and  probably  9'9  per  cent,  of  it 
came  from  the  Brooklyn  Rapid  Transit  Company,  distinguishing 
between  the  two  propositions  as  you  have  suggested.  Do  you  see 
what  I  mean?  Some  of  this  money  may  have  come  from  the 
Brooklyn  Heights  own  treasury  and  not  have  come  from  the  Brook- 
lyn Rapid  Transit  Company,  and  if  I  quote  from  the  balance 
sheet,  I  must  quote  it  as  they  appear  irrespective  of  where  the 
money  came  from. 

Q.  You  think  that  at  least  99  per  cent,  of  whatever  the  Brook- 
lyn Heights  records  show  was  expended  upon  the  properties  of 
the  Brooklyn  City  Railroad  Company,  was  furnished  by  the 
Brooklyn  Rapid  Transit  Company  in  certificates  ?  A.  Yes,  sir. 
That  would  be  true  as  to  the  entire  expense.  Now  as  between  the 
Brooklyn  Heights  and  the  Brooklyn  City  the  Brooklyn  Heights 
expenditures  on  its  own  lines  after  December  31st,  1909,  was 
$483,914;  the  expenditures  by  the  Brooklyn  Heights  as  of  June 
30,  1915,  irrespective  of  capital  expenditures  prior  to  December 
31st,  1906,  which  is  a  divisional  date  to  comply  with  the  require- 
ments of  the  Public  Service  Commission,  is  $263,914.39;  and 
expenditures  on  its  own  lines  since  that  date,  $1,596.13,  for  street 
railway  capital  expenditures.  And  I  think  that  should  be  desig- 
nated as  intangible,  although  the  word  isn't  sbown  here. 
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This  $1,506.13:  That  wasn't  any  of  it  expended  or  incurred 
for  the  benefit  of  the  Brooklyn  City  Eailroad  Company  property, 
so  I  don't  care  about  it.  A.  iSTo,  sir.  And  the  tangible,  $28,- 
172.35.  As  to  expenditures  on  the  leased  lines,  which  is  the 
Brooklyn  City  lines,  at  June  30,  1915.  But  irrespective  of  it  ap- 
pearing antedating  December  31st,  1908,  was  $7,551,451.31.  And 
expenditures  on  the  Brooklyn  City  lines  since  December  31st, 
1908,  is  $12,044,258.82. 

Q.  Eighty-two?     A.  Yes. 

Q.  That  brings  you  right  down  to  date,  of  June  30,  1915  ?  A. 
Yes.     Roughly,  $9,600,000. 

Q.  That  is  over  nine  million  and  a  half  for  which  certificates 
were  issued ;  the  properties  created  or  the  improvements  made  ac- 
crue to  the  Brooklyn  City  Railroad  Company.  That  goes  to  en- 
hance the  value  of  the  Brooklyn  City  Railroad  Company's  prop- 
erties?   A.  Yes,  sir. 

Q.  I  believe  by  some  of  your  intercorporate  agreements  that  you 
mentioned  the  other  day,  the  City  Railroad  Company  and  the  B. 
R.  T.,  should  anything  happen,  the  Brooklyn  City  Railroad  Com- 
pany and  the  B.  R.  T.  will  in  some  way  be  able  to  protect  itself 
on  those  certificates  and  expenditures  and  acquire  the  properties  ? 
A.  The  Brooklyn  Heights  is  required  to  reflect  on  its  books.     Yes. 

Q.  Wow  is  this  nine  and  a  half  million  and  better  any  part  of 
the  equity  in  the  Brooklyn  City  Railroad  construction  that  is  set 
forth  as  an  item  ?    A.  Yes,  sir,  that  forms  a  part  of  it. 

Senator  Thompson. —  Mr.  Abel,  I  show  you  a  voucher,  'So. 
1100,  Long  Island  Loan  and  Trust  Company,  Borough  of  Brook- 
lyn, and  paid  to  the  order  of  Phillip  J.  Britt,  $2,000.  That  was 
for  a  retainer  in  the  action  of  the  Admiralty  Realty  Company 
against  the  Bradley  Contracting  Company,  William  -T.  Gaynor  and 
others. 

Q.  Who  did  he  represent  ?    A.  That  I  don't  know. 

Q.  That  was  for  services  in  the  Admiralty  Realty  case?  A. 
As  a  retainer. 

Q.  You  don't  know  whether  he  represented  the  B.  R.  T.  or 
whether  he  represented  one  of  the  others  ?    A.  That  I  can't  tell. 

Q.  Can  you  tell,  Mr.  Woody? 

Mr.  Woody. —  He  was  retained  by  us,  represented  our  com- 
pany. 
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Q.  Bait  wto  did  lie  represent  as  a  matter  of  record  in  the  law- 
suit ?  A.  I  think  he  made  out  a  brief  and  it  was  filed  by  us  in 
the  Admiralty  case. 

Q.  Does  he  appear  as  an  attorney  of  record  in  the  case? 

Mr.  Woody. —  ISTo. 

Q.  I  will  offer  that  voucher  in  evidence,  Exhibit  Wo.  4 :  Long 
Island  Loan  &  Trust  Company,  to  the  order  of  Charles  A.  Collin, 
$3,800,  August  21st,  1912,  special  legal  services  in  Admiralty 
Realty  case,  the  Ryan  case  and  the  Hooper  case  to  test  the  consti- 
tutionality of  the  Brooklyn  Union  Railroad  preferential  and  sub- 
way in  the  Brooklyn  Union  Railroad  Company.  Do  you  know 
who  Mr.  Collin  represented  ?     A.  The  B.  R.  T. 

Q.  Did  he  appear  as  the  attorney  of  record  ?    A.  'No. 

Q.  Here  is  another  one.  May  16,  1914.  Morgan  J.  O'Brien, 
$2,500,  services  rendered  in  the  matter  of  litigation  affecting  Dual 
System  Rapid  Transit  contract.  That  was  the  same  litigation, 
wasn't  it? 

Mr.  Woody. —  Yes. 

Q.  This  O'Brien  was  charged  to  Construction  "  B."  What 
does  that  mean?  A.  That  is  to  differentiate  between  the  con- 
struction account  subject  to  the  Dual  Contract  and.  other  items. 
This  did  not  go  in  as  part  of  the  cost  under  the  contract. 

Q.  I  don't  see  any  suspense  account  on  your  vouchers. 

Mr.  Morse. —  Isn't  Construction  "  B  "  the  same  as  "  Other 
Expenses  ?"     A.  That  is  a  general  heading. 

Q.  Construction  "  B  "  practically  means  the  same  thing  ?  A. 
I  don't  know. 

Q.  It  is  items  held  in  suspense  ?    A.  That  would  be  it,  probably. 

Senator  Thompson. —  So  that  this  is  suspense  ? 

Q.  And  this  charge,  A.  Collin,  was  charged  to  subways.  What 
does  that  mean?  A.  That  means  that  forms  part  of  the  cost  in  the 
subway  contract. 

Senator  Thompson. —  It  means  direct  charge  to  cost      A.  Yes. 
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Q.  And  the  Britt  was  charged  to  subways,  the  same  thing?  A. 
(Mr.  Abel.)     Yes. 

Q.  We  have  here  a  bill  of  Cravath  &  Henderson  for  profes- 
sional services  to  Kuhn,  Loeb  &  Company,  $295,284.49.  One 
half  is  the  proportion  of  the  ISTew  York  Municipal  Railway  cor- 
poration, $12,642.25  was  paid  November  7th,  1913.  Is  that 
correct?     A.  Yes. 

Q.  Where  was  the  other  hundred  —  you  paid  Kuhn,  Loeb  & 
Company  one-half  ?    A.  I  don't  know. 

Q.  As  I  take  it,  it  wasn't  some  other  subsidiary  company  that 
paid  the  other  half?  A.  No,  we  simply  assumed  one-half  the 
bill. 

Q.This  bill  was  paid  by  you  to  Kuhn,  Loeb  &  Company,  of  $1,- 
642,25?  A.  Yes,  sir;  but  this  forms  no  part  of  the  cost  of  the 
subway  contract. 

Q.  That  is  charged  to  suspense.  Groups  A  to  E  inclusive  ?  What 
does  that  mean?  A.  This,  notwithstanding  that,  Mr.  Yeomans 
said  O.  K.  but  not  out  of  bond  proceeds,  but  inadvertently  it  was 
so  charged  and  then  taken  out. 

Q.  It  was  first  charged  to  Construction  "  B  ?"  A.  It  was 
charged  to  Construction  under  the  subway  contract,  and  then  it 
was  taken  out  and  recharged  to  B. 

Q.  It  was  first  them  charged  to  Fixed  Capital  ?    A.  Yes. 

Q.  And  then  it  was  taken  out  on  January  1st,  1909,  by  a  jour- 
nal entry  and  charged  to  Construction  "  B,"  which  you  have  al- 
ready explained?    A.  Yes. 

Q.  So  it  stands  in  that  Construction  "  B  "  account  ?  Here  is 
another  bill,  of  Joline,  Larkin  &  Rathbone.  Who  are  they?  A.- 
Counsels  for  the  trustee  of  the  mortgage. 

Q.  That  is  $50,000.  That  is  for  sevrices  rendered  in  connec- 
tion with  contract  between  B.  R.  T.  on  one  part  and  your  com- 
panies and  others,  the  other  part. 

Mr.  Williams. —  They  rendered  services  during  the  entire  sub- 
way negotiations. 

Q.  Evidenced  by  letters  dated  June  10th,  and  including  all 
services  rendered  to  the  Central  Trust  Company  as  trustee  in  con- 
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nection  with  matters  connected  therewith,  $50,000.  That  was 
paid  April  14,  1913.  Is  that  correct?  A.  Yes,  sir,  and  forms  no 
part  of  the  cost. 

Q.  I  understand.  It  was  charged  to  the  JSTew  York  Municipal 
Kailway  corporation,  $50,000.  Well,  where  is  the  ISTew  York 
Municipal  Eailway  Corporation  charge  for  that?  A.  Charges 
to  Construction  "  B  "  and  carries  it  in  suspense. 

Q.  Then  here  is  another  one,  of  services,  to  Spooner  &  Cotton. 
Who  are  they  —  lawyers  ?     A.  Counsel  for  Kuhn,  Loeb. 

Q.  Well,  they  make  this  bill  direct  to  you,  for  professional 
services,  as  counsel  for  the  purchasers  of  notes.  In  regard  to  mort- 
gages and  contracts  of  the  New  York  Municipal  Eailway  corpora- 
tion connected  with  the  construction  operation,  $35,000;  and 
that  was  paid,  Cheek  ISTo.  596.  Who  did  that  check  go  to  ?  You 
paid  it  direct  to  Spooner  &  Cotton,  didn't  you?  A.  Paid  it  to 
Spooner  &  Cotton. 

Q.  Then  their  bill  was  rendered  direct  to  you  ?  Spooner  &  Cot- 
ton didn't  render  the  bill  to  anybody,  only  you?  A.  They  ren- 
dered it  to  the  purchaser  of  the  notes,  but  under  our  obligation  to 
assure  the  expenses  in  connection  with  the  financing. 

Q.  I  think  that  means  a  bill  rendered  by  Spooner  &  Cotton  to 
the  Brooklyn  Rapid  Transit  Company.  Of  course,  they  say,  To 
services  as  counsel  for  notes,  but  they  make  out  a  bill  to  you,  don't 
they  ?    You  paid  it  direct  to  them  ?    A.  Yes. 

Q.  That  is  charged  to  the  New  York  Municipal  Railway  cor- 
poration. What  have  they  got  it  charged  to?  A.  To  Suspense 
and  Construction. 

Q.  Was  this  litigation  between  the  Brooklyn  Heights  ?  A.  It 
is  a  lawsuit  that  grew  out  of  the  construction  of  this  lease,  which 
is  in  evidence  —  Pebruaryj  1893. 

Q.  We  have  that  in  the  record  this  morning.  The  Brooklyn 
City  Railway  Company  is  the  owner  of  certain  railroad  proper- 
ties that  is  operated  under  a  lease  by  the  Brooklyn  Heights  Rail- 
road Company;  and  it  is  an  elaborate  lease  and  is  marked  as  an 
exhibit. 

Senator  Thompson. —  How  much  does  that  litigation  cost?     It 
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costs  something  like  a  hundred  thousand  dollars  for  lawyers'  fees. 
A.  It  costs  more  than  that. 

Q.  (Mr.  Schuster.)  That  litigation  started  back  in  '83  or 
something  like  that. 

Senator  Thompson. —  Those  accounts  were  all  paid  prior  to 
1909,  those  lawyers'  bills  ?  A.  'Not  prior  to  1909.  These  special 
bills,  these  big  items  you  speak  of,  were  paid  when  the  litigation 
was  wound  up,  and  we  collected  this  judgment. 

Q.  When  was  that?    A.  I  think  in  1913. 

Q.  What  was  that  charged  to?     A.  Profit  and  Loss. 

Q.  (Mr.  Schuster.)  There  weren't  any  of  those  counsel  that 
you  paid  that  were  counsel  for  the  Brooklyn  City  Railroad  peo- 
ple ?    A.  IsTot  if  we  know  it. 

Q.  There  is  a  real  difference  there.  The  Brooklyn  City  Rail- 
road Company,  the  owners  of  that,  are  entirely  distinct  from  the 
Brooklyn  Rapid  Transit  Company.  Mr.  Woody. —  Which  don't 
own  a  share  of  their  stock. 

Mr.  Schuster. —  That  is  one  of  those  lease  propositions,  where 
the  owners  of  the  property  are  outside  of  the  circle. 

Senator  Thompson. —  The  lawyers  for  the  B.  R.  T.  act,  then, 
just  the  same  as  they  do  when  they  come  before  the  Committee 
here  and  find  Cedarstrom  on  the  stand. 

Suspension  until  2 :30. 


AFTERNOON  SESSION. 

The  Committee  came  to  order  at  2 :30  "p.  m. 

Me.  Abel  resumed  the  stand. 

Examination  by  Mr.  Schuster: 

Q.  Mr.  Abel,  are  there  not  agreements  with  the  Brooklyn 
Heights  Company  and  the  other  corporations  issuina;  certificates 
of  indebtedness  to  the  Brooklyn  Rapid  Transit  Company,  similar 
to  the  one  introduced  here  this  morning,  between  the  Development 
Company  and  the  —    A.  Not  in  all  cases. 
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Q.  With  some  of  these  there  is  no  agreement  at  all  ?  A.  Not 
of  that  nature. 

Q.  Was  it  the  practice  of  the  Transit  Development  Company 
and  the  others,  prior  to  the  twenty-ninth  day  of  March,  one  thou- 
sand nine  hundred  and  seven,  to  issue  these  certificates  of  indebted- 
ness?   A.  Yes,  sir. 

Q.  That  system  started  in  1902,  when  you  issued  the  million 
five  hundred  thousand  dollar  mortgage?  A.  That  system  started 
with  the  refunding  mortgage  of  1902. 

Q.  So  that  at  the  time  that  this  trust  agreement  between  the 
Transit  Development  Company  and  the  Brooklyn  Rapid  Transit 
Company  was  executed,-  in  1907,  the  development  company  had  is- 
sued and  sold  to  the  Brooklyn  Rapid  Transit  Company  between 
thirteen  and  fourteen  million  dollars  worth  of  such  certificates? 
A.  I  believe  so. 

Q.  And  those  certificates  were  for  the  first  time  secured  under 
such  an  agreement  mortgage?  A.  I  think  the  idea  was  that  that 
indenture  might  strengthen  the  security. 

Q.  And  this  indenture  limits  the  amount  of  such  issue  to  twenty 
millions?     A.  I  think  so. 

Q.  Can  you  state  what  other  companies  besides  the  Transit  De- 
velopment Company  have  a  vsTitten  agreement  with  the  Brooklyn 
Rapid  Transit  Company  with  regard  to  this  trust  agreement  ?  A. 
I  think  one  of  the  companies  that  was  merged  into  the  ISTew  Yoi'k 
Consolidated  Railroad  Company,  namely,  the  Ganarsie  Railroad 
Company,  gave  a  mortgage  in  substantially  the  same  form  as  the 
one  given  by  the  Transit  Development  Company  to  secure  its  certi- 
ficates of  indebtedness. 

Q.  Do  you  recollect  what  the  limitation  on  that  was  ?  A.  ISTo, 
I  do  not. 

Q.  This  limitation  of  twenty  millions  of  certificates,  in  the  ag- 
gregate, only  applies  to  those  to  be  issued  by  the  Development 
Company?     A.   Under  the  terms  of  that  instrument. 

Q.  Now  then,  the  only  other  limitation  would  be  such  limita- 
tions as  would  be  specified  in  other  agreements  with  the  different 
companies?  A.  Well,  it  is  a  long  time  since  1  read  that  instru- 
ment, but  I  think  it  obligates  the  Brooklyn  Riapid  Transit  Com- 
pany to  buy  the  certificates  of  the  Transit  Development  Company 
up  to  an  amount  of  $20,000,000,  and  if  the  Transit  Development 
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Company  should  want  to  borrow  $40,000,000  the  Brooklyn  Rapid 
Transit  Company  would  have  the  right  to  make  a  new  deal. 

Q.  But  the  only  ultimate  limitation  on  the  amount  of  such  cer- 
tificates that  may  be  absorbed  or  purchased  by  the  Brooklyn  Eapid 
Transit  Company  is  the  face  amount  of  its  note  bonds  remaining 
unsold  at  any  one  time?  A.  I  don't  see  what  relationship  that 
has. 

Q.  Well,  they  can  buy  certificates  of  indebtedness  up  to  a  hun- 
dred million  ?  A.  They  can  buy  certificates  of  indebtedness  for 
an  unlimited  amount  if  they  had  the  money. 

Q.  But  in  order  to  put  them  imder  the  mortgage  they  couldn't 
exchange  certificates  for  bonds  to  exceed  a  hundred  million  dol- 
lars ?    A.  They  could,  but  they  wouldn't  be  apt  to. 

Q.  ISTow,  under  the  provisions  of  this  development  company's 
agreement,  the  Rapid  Transit  Company  is  limited  in  its  exchange 
of  bonds  for  certificates  to  the  actual  cost  to  the  Rapid  Transit 
Company  of  the  acquisition  of  those  certificates,  or  the  purchase 
price.  Is  that  the  situation?  A.  The  Brooklyn  Rapid  Transit 
Company  can  only  issue  its  bonds  to  the  extent  of  its  actual  ex- 
penditures. 

Q.  That  is  the  actual  cost  of  the  Brooklyn  Rapid  Transit  Com- 
pany of  acquiring  its  certificates  ?  And  that  is  true  with  regard 
to  all  the  companies  ?  A.  Yes.  So  much  so  that  although  under 
the  Public  Service  and  Interstate  Commerce  regulations,  we  have 
the  right  to  charge  a  salvage  on  the  cost  of  construction  where  work 
is  done  say  through  such  an  intermediary  as  the-  Transit  Develop- 
ment Company.  We  have  never  done  so;  so  that  no  question  could 
be  raised  that  we  were  violating  the  terms  of  the  B.  R.  T.  mort- 


Q.  I  want  to  know  whether  or  not  there  is  any  part  of  these  ex- 
penditures that  are  getting  into  the  capital  account  through  these 
certificates,  showing  which  is  tangible  and  which  is  intangible? 
A.  Yes,  sir,  they  are  all  classified. 

Q.  That  is,  classified  so  far  as  the  Public  Service  corporation  — 
A.  Classified  so  far  as  the  Transit  Development  Company  is.  It 
is  done  exactly  as  though  it  were  to  report  to  the  Commission. 

Q.  Have  you  any  records  here  that  will  show  the  aggregate 
amount  of  certificates  held  by  the  Brooklyn  Rapid  Transit  Com- 
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pany,  showing  whieli  part  consists  of  intangible  assets  and  which 
part  is  tangible  ?    A.  No,  I  have  not. 

Q.  In  order  to  arrive  at  that,  we  would  have  to  study  each  cer- 
tificate or  the  —  A.  You  would  have  to  summarize  the  detail  of 
the  certificates. 

Q.  Well  now,  in  describing  the  property  in  the  certificates  which 
Ave  have  in  evidence,  can  you  teU  us  what  is  filled  in  here  in  this 
blank  space  —  give  us  something  that  is  typical  of  the  most  of 
those  certificates  ?  A.  I  can  give  you  one  that  is  filled  out  —  that 
is,  I  will  loan  it. 

Q.  I  assume  that  it  is  worth  money.  A.  It  will  help  to  keep 
our  files  intact. 

Q.  I  notice  that  in  this  certificate  you  include  taxes  under  the 
classification  of  land.  That  is  taxes  that  are  paid  out  by  the  De- 
velopment Company  ?  A.  That  is  in  connection  with  the  purchase 
of  a  piece  of  property,  I  presume. 

Q.  In  connection  with  property  known  as  Section  16,  Block 
5400,  Lot  1.  A.  It  wouldn't  be  a  current  tax.  That  might  be  an 
assessment  of  some  kind. 

Q.  This  was  an  assessment  for  a  certificate?  A.  And  that  is 
in  keeping  with  the  Public  Service  Commission's  classification  of 
accounts  of  the  railroad  companies. 

Q.  Are  these  certificates  in  any  way  submitted  to  the  Commis- 
sion, or  do  they  attempt  to  exercise,  so  far  as  the  Public  'Service 
companies  in  your  system  are  concerned  ?  A.  Those  certificates 
are  not  submitted  to  the  Commission,  but  all  the  detail  that  is  em- 
braced in  those  certificates  is  submitted  to  the  Commission  and  in 
as  great  detail  as  the  certificate  itself. 

Q.  Is  that  done  how  frequently?  A.  Annually.  In  our  an- 
nual report  we  give  them  the  detail  of  all  capital  charges  dis- 
tributed according  to  their  classification. 

Senator  Thompson. —  The  way  you  submit  it  to  the  Commission 
is  by  virtue  of  your  annual  report  ?  A.  In  that  form,  from  month 
to  month,  from  quarter  to  quarter,  then  what  has  been  charged  to 
capital  account  by  the  increase  of  our  assets  as  shown  in  the  bal- 
ance sheet. 

Senator  Thompson. —  You  don't  have  to  get  their  approval  on 
these?    A.  No,  we  do  not. 
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(Senator  Thompson. —  And  don't  as  a  matter  of  fact?    A.  ISTo. 

Senator  Thompson. —  So  by  means  of  this,  you  can  increase 
your  capital  without  the  approval  of  the  Public  Service  Commis- 
sion? A.  We  can  increase  our  capital  for  the  time  being.  But 
if  we  charge  anything  into  capital  that  is  improper  to  the  Public 
Service  Commission,  we  can  be  required  to  come  out. 

Senator  Thompson. —  How  can  they  do  that  ?  A.  By  criticiz- 
ing our  reports.  In  the  detail  that  we  furnished,  you  will  find  in 
some  of  the  years,  where  the  capital  account  has  been  credited  with 
items  of  construction,  because  of  the  Public  Service  Commission's 
criticism.  In  their  judgment  they  are  not  included  as  capital 
charges ;  but  they  were  included  from  our  standpoint.  If  the  Pub- 
lic Service  Commission  rules  otherwise,  then  we  take  our  medicine 
and  take  them  out. 

Senator  Thompson. —  You  do  it  by  virtue  of  an  assumed  criti- 
cism of  your  annual  report  ?    A.  We  do  it  as  the  outcome  of  that. 

Senator  Thompson. — ■  There  is  nothing  in  the  Public  Service 
Law  that  acquires  them  to  approve  or  not  to  approve  the  annual 
report  ?    A.  I  don't  think  there  is. 

Senator  Thompson. —  As  far  as  the  Public  Service  Commision 
Law  is  concerned,  it  strikes  me  that  by  that  scheme  you  could  in- 
crease your  capital  stock  without  applying  to  the  public  Service 
Commission.  A.  If  we  undertake  to  get  the  consent  of  the  Pub- 
lic Service  Coramission  every  time  we  have  to  spend  a  dollar,  we 
might  just  as  well  stop. 

Senator  Thompson. —  That  is  what  most  of  the  companies  do. 
Here  is  a  company  operating  in  Queens.  They  could  hardly  get 
along.  In  fact,  they  have  had  an  application  pending  for  several 
years  before  the  Public  Service  Commission  would  approve  it.  A. 
I  didn't  know  there  was  a  Public  Service  Commission  in  Queens 
that  was  getting  along. 

Senator  Thompson. —  The  Public  Stervice  Commission  won't 
even  authorize  their  capital,  so  they  can't  have  any  capital.  But 
you  organize  the  B.  R.  T.  which  is  a  holding  corporation  and  you 
can  issue  a  mortgage  of  a  hundred  fifty  million  without  applying 
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to  the  Public  Service  Commission.  A.  Senator,  we  are  not  doing 
anything  different  sin<;e  the  organization  of  the  Public  Service 
Commission  than  we  did  five  years  before  they  were  created. 

Senator  Thompson. —  I  appreciate  that.  But  I  just  was  com- 
menting on  what  can  be  done. 

Mr.  Woody. —  We  didn't  borrow  the  money  to  run  these  com- 
panies from  the  B.  R.  T.  We  would  have  to  borrow  it  from  some 
bank  or  trust  company. 

Senator  Thompson. —  But  by  your  incorporating  a  holding  com- 
pany, that  company  can  issue  a  mortgage  for  a  billion  if  they  want 
to,  and  the  Public  Service  Commission  hasn't  anything  tt)  do  with 
it.  A.  We  might  run  into  a  proposition  where  we  would  have  a 
deadlock  with  the  Commission.  We  charge  this  prepaid  interest 
under  the  subway  contract  the  cost  of  construction.  Mr.  Schuster 
intimates  that  that  is  not  a  capital  charge.  AVe  would  have  to 
thrash  that  out  and  stop  work  whilst  it  was  determined. 

Senator  Thompson. —  By  this  means  you  annul  the  provisions 
of  the  Public  Service  Law  which  requires  the  approval  of  the  Pub- 
lic Service  Commission  on  the  capitalization.  A.  The  Public 
Service  Commission  gives  us  the  right  to  issue  capital  expenditures 
if  the  indebtedness  doesn't  run  for  more  than-  a  year. 

Senator  Thompson. — ■  But  by  this  means  yon  can  run  it  without 
the  Public  Service  Commission. 

Mr.  Woody. —  You  overlook  this  —  they  prescribe  the  form  of 
your  accounts,  the  way  you  shall  keep  your  books,  and  if  you 
charge  anything  more  to  capital  than  you  ought  to.  they  can  make 
you  eliminate  it  and  they  do  do  it.  That  controls  the  capital  — 
that  is  the  capital  which  the  public  is  interested  in,  as  to  what  you 
shall  earn  on. 

Senator  Thompson. —  You  take  yoiir  Suspense  Account  ■ —  A. 
We  don't  issue  certificates  for  that. 

Senator  Thompson. —  IsTo,  but  you  must  have  considerable  Sus- 
pense Account.     How  much  do  you  carry  in  your  Suspense  Ac- 
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count,  under  Construction  "  B  "  ?     A.  We  haven't  anything  but 
what  has  beein  shown  in  our  reports  to  you. 

Senator  Thompson. —  I  understand  that.  But  I  want  to  know 
how  much  it  was.  A.  Probably  seven  or  eight  hundred  thousand 
dollars.     It  is  made  up  of  two  or  three  items. 

Senator  Thompson. —  Those  are  items  that  are  there  because 
you  don't  know  what  to  do  with  them  ?  A.  We  know  where  they 
belong  under  the  Public  Service  Commission  classification ;  but 
they  don't  happen  to  fit  the  terms  of  the  subway  contract. 

Senator  Thompson. —  The  only  object  of  a  Suspense  Account  is 
a  case  where  there  is  an  item  that  can  be  charged  to  one  of  two  ac- 
ccounts,  and  you  don't  know  which  one  to  charge  it  to.  Isn't  that 
the  only  object  of  a  suspense  account? 

Senator  Lawson. —  Isn't  it  suspended  until  the  Public  Service 
Commission  through  its  Chief  Engineer  decides  in  the  predeter- 
minations as  to  where  it  really  should  be  charged  to  ?  A.  ISTo,  that 
would  be  true  as  to  items  that  you  can't  allocate  to  any  particular 
line,  in  which  that  was  spread  over  the  whole  undertaking.  But 
these  items  that  the  Senator  was  discussing  are  not  in  that  cate- 
gory. These  are  items  which  are  legitimate  capital  expenditures, 
and  we  have  asked  the  Public  Service  Commission  for  a  stock  is- 
sue to  cover  those.  But  that  won't  affect  the  contract  with  the 
City  —  wont's  affect  the  City's  interest  one  particle. 

Senator  Lawson. —  But  eventually  they  will  be  charged  some- 
where. They  won't  remain  in  a  suspense  account  forever,  even 
though  capital  stock  is  issued.  A.  I  suppose  if  stock  is  issued 
for  them,  then  they  automatically  go  into  the  Capital  Account. 

Senator  Lawson. —  Then  they  cease  to  be  in  the  suspense  ac- 
count. A.  This  is  an  element  that  you  are  overlooking  in  this 
whole  proposition  —  in  this  contract  we  have  made  with  the  City, 
we  are  amortizing  in  thirty-nine  years,  or  undertaking  to  amortize 
the  entire  debt  so  that  if  the  City  wants  to  take  over  the  lines,  it 
takes  them  over  without  he  expenditure  of  one  dollar  in  thirty- 
nine  years.    So  far  as  the  cost  is  concerned,  as  to  lines  that  are  not 
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taken  over,  they  will  be  amortized ;  and  it  is  a  degree  of  conserva- 
tion in  finance  that  I  have  never  heard  of. 

Q.  To  pay  for  it  in  thirty-nine  years  is  unusual  in  a  thing  of 
that  character.  A.  We  are  doing  it  for  the  City  too,  and  the  City 
of  New  York  gets  a  50  per  cent,  participation  in  all  our  existing 
lines. 

Q.  (Mr.  Schuster)  The  Transit  Development  Company  sells 
power  to  your  operating  companies,  does  it  not  ?    A,  Yes,  sir. 

Q.  Are  those  power  costs  ever  paid  for  in  these  certificates  — 
do  they  ever  get  into  any  certificate  ?  A.  Oh,  no,  those  are  operat- 
ing expenses. 

Q.  ISTow,  when  the  Development  Company  constructs  improve- 
ments, or  one  of  the  operating  companies  on  its  property,  is  the 
certificate  issued  by  the  Development  Company  for  the  expendi- 
ture or  by  the  owning  company  ?     A.  By  the  owning  company. 

Q.  And  does  that  certificate  include  the  profit?  A.  There  is 
no  profit  on  construction. 

Q.  Well,  you  said  the  other  day  that  it  was  charged  5  per  cent. 
A.  No,  on  maintenance ;  nothing  on  construction. 

Q.  No  profit  whatever  on  construction?     A.  No,  sir. 

Q.  How  about  equipment?     A.  Same  thing. 

Q.  You  purchase  equipment  ?    A.  And  it  goes  in  at  actual  cost. 

Q.  Do  you  turn  over  the  equipment  by  actual  transfer  or  un- 
der lease?  A.  There  are  some  cases  where  the  Transit  Develop- 
ment Company  owns  roUoing  stock  that  is  leased;  but  in  the  case 
that  you  first  cited,  where  the  Transit  Development  Company 
makes  an  improvement  on  property  of  a  railroad  company,  that 
railroad  company  pays  the  Transit  Development  Company  actual 
cost  in  cash,  and  the  owning  company  forthwith  reimburses  itself 
through  the  issue  of  a  certificate  of  indebtedness,  which  it  sells  to 
the  B.  E.  T. 

Q.  What  is  its  source  of  profit?  A.  The  transit  Development 
Company  gets  10  per  cent,  on  the  manufactured  cost  of  power 
to  cover  its  depreciation,  obsolescence,  interest,  or  anything  else; 
and  its  other  cource  is  5  per  cent,  on  the  maintenance  and  upkeep 
of  the  railroad  properties. 
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Q.  And  all  that  mainteaiance  and  upkeep  is  taken  care  of  out 
of  income  ?    A.  Yes,  sir. 

Q.  Do  they  issue  any  certificates  for  money  borrowed?  A. 
They  do  not. 

Senator  Lawson. —  Does  the  Transit  Development  Company 
own  those  power  stations  that  generate  the  power?  A.  Some  of 
them. 

Senator  Lawson. —  That  is  separate  from  the  operating  com- 
panies ?  A.  Separate  ownership,  but  they  are  all  operated  in 
unison. 

Senator  Lawson. —  I  didn't  know  before  that  the  Transit  De- 
velopment Company  owned  any  part  of  these  plants.  A.  In  1902, 
in  connection  with  the  development  of  property,  we  wanted  a  com- 
pany that  had  no  bonded  indebtedness,  so  that  that  could  give  a 
certificate  of  indebtedness  which  would  be  a  first  lien  on  property, 
so  that  the  Brookly  Eapid  Transit  Company's  bonds  would  be 
better  secured  than  they  would  if  the  railroad  company  had  to 
finance  these  big  undertakings  and  give  a  third  or  fourth  or  fifty 
or  sixth  or  seventh  mortgage.  It  is  a  convenience  rather  than 
anything  else. 

Senator  Lawson. —  Are  there  many  of  those  power  stations 
owned  by  the  Transit  Development?  A.  The  Williamsburg  sta- 
tion and  the  central  power  station  are  ovraied  by  the  Transit  De- 
velopment Company.  Those  are  the  two  most  modem  stations. 
And  they  own  some  substations. 

Senator  Thompson. —  Speaking  of  power  —  how  do  you  make 
your  power  —  by  the  same  sort  of  a  plant  the  Interborough  has  ? 
A.  We  have  some  direct  current  stations,  and  we  have  some  alter- 
nating stations. 

Senator  Thompson. —  Do  you  generate  your  power  from  the 
steam  turbine  wheels  ?    A.  Yes. 

Senator  Thompson. —  Have  you  got  any  excess  capacity?  A. 
At  certain  hours  of  the  day,  yes.  But  not  as  you  mean  it.  That  is, 
we  haven't  excess  to  sell  to  anyone  else  at  the  time  of  our  maxi- 
mium  load. 
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Senator  Thompson. —  You  have  an  off-peak  capacity  ?    A.  Yes. 

Q.  But  on  the  peak  —  you  run  your  capacity  of  the  plant  to  the 
peak  ?  A.  I  say  we  have  no  excess  capacity.  We  have  some  mar- 
gin, so  that  if  a  machine  gives  out,  we  have  another  to  take  up  the 
load.     But  I  mean  nothing  beyond  a  reasonable  factor  of  safety. 

Senator  Thompson. —  Have  you  ever  had  an  offer  for  the  excess 
off-peak  power  ?    A.  We  have  never  been  in  the  market  to  sell. 

Senator  Thompson. —  Have  negotiations  ever  been  attempted 
to  purchase  it?  A.  No.  I  think  there  has  been  discussed  the 
question  of  exchanging  power  with  the  Interborough,  when  we 
come  over  the  Manhattan  with  some  of  our  subway  lines;  but  I 
don't  know  just  the  stage  of  those  negotiations. 

Senator  Thompson. —  Have  you  ever  had  any  offers  or  repre- 
sentations from  outside  people  to  take  up  the  question  of  purchas- 
ing your  off-peak  power  ?  A.  I  don't  think  so,  and  I  don't  know 
that  they  would  be  entertained  if  we  did.  The  Transit  Develop- 
ment Company  sells  its  power  at  the  station,  and  it  has  no  right 
to  sell  power  through  the  streets. 

Senator  Thompson. —  Suppose  it  came  way  over  to  buy  it  at  the 
station.  They  would  have  a  right  to  sell  it  from  there,  wouldn't 
they?  A.  I  don't  think  our  load  fluctuates  as  the  lighting  com- 
panies lead  would ;  so  that  we  would  have  an  off-peak  load  for  a 
long  enough  period  of  time  to  make  it  of  any  value  to  anyone. 

Senator  Thompson. —  That  wasn't  my  question.  My  question 
was  whether  there  has  been  any  offers  or  any  suggestions  that  you 
ever  heard  of  of  anybody  buying  it  outside.  A.  ISTot  that  I  know 
of. 

Q.  I  understand  that  your  board  of  directors  contains  one  of  the 
directors  of  the  electric  light  company,  doesn't  it?  A.  I  don't 
know  whom  you  refer  to. 

Senator  Lawson. —  Mr.  Brady. 

Senator  Thompson. —  Mr.  Wallace. 

A.  Yes,  they  are  both  our  directors. 

Q.   (Mr.  Schuster)  Is  all  of  the  power  used  by  the  Brooklyn 
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Eapid  Transit  system  manufactured  by  the  Development  Com- 
pany ?  A.  I  was  trying  to  refresh  my  memory  as  to  whether  we 
bought  any  from  outside  sources.  I  don't  think  in  recent  years 
we  have  bought  any.  There  was  a  time  seven  or  eight  years  ago 
when  we  had  a  shortage  of  power  and  used  to  buy  it  from  the  Edi- 
son Company ;  before  the  Coney  Island  Brooklyn  was  included  in 
the  Erooklyn  Rapid  Transit  system,  we  used  to  sell  power  to  them. 
I  don't  know  that  we  ever  bought  any  from  them. 

Q.  What  I  mean  is  are  any  of  these  other  operating  companies 
furnishing  power,  or  have  you  any  such  situation  as  is  known  as 
"  jointly  produced  power  "  ?  A.  We  call  it  all  jointly  produced 
power,  because  that  is  what  it  is.  The  Transit  Development  Com- 
pany's plants  are  pooled  with  the  plants  of  the  other  companies  and 
all  operated  collectively.  And  the  agreement  under  which  the 
power  is  manufactured  provides  for  a  pooling  of  the  costs.  Now, 
if  any  of  the  railroad  companies  that  were  obligated  to  furnish 
power,  like  the  Brooklyn  Heights  was  to  the  Van  Brunswick,  or  to 
the  Coney  Island  and  Brooklyn,  or  to  any  other  company  at  the 
time  of  this  agreement,  and  that  company's  continued  to  supply 
power,  it  would  do  it  simply  as  an  agent  of  the  Transit  Develop- 
ment Company,  and  whatever  it  collected,  it  would  account  to  the 
Transit  Development  Company  for.  If  on  the  other  hand  any  of 
the  railroad  companies  should  buy  any  power  from  an  outside 
source  it  charges  that  cost  to  the  Transit  Development  Company, 
so  that  the  Transit  Development  Company  takes  up  and  reflects 
the  whole  transaction  in  its  accounting  to  the  constituent  com- 
panies. 

Q.  IsTow  in  the  setting  up  of  the  power  account,  you  are  not  per- 
mitted under  the  rules  of  uniform  system  to  include  that  profit  as 
part  of  the  charge,  but  that  must  be  set  up  in  some  other  account  — 
the  profit  kept  separate.  A.  The  accounting  classification  doesn't 
make  any  such  provision.  So  far  as  the  individual  companies  are 
concerned,  it  pays  so  much  for  the  power,  and  so  far  as  it  is  con- 
cerned, its  power  is  what  is  called  purchase  power,  just  the  same 
as  if  you  bought  it  from  tlie  Edison  Company. 

Q.  You  are  dealing  with  the  Transit  Development  Company;  it 
is  jointly  produced  power,  but  when  you  arc  dealing  from  an  ac- 
countancy point  of  view  with  the  accounting  company,  the  public 
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service  company,  then  it  is  purchased  power?  A.  It  is  jointly 
produced  inasmuch  as  the  plants  are  concerned  jointly  in  the  pro- 
duction of  it. 

Q.  What  I  am  getting  at,  you  are  doubtless  familiar  with  these 
rules.  The  Commission  in  its  instructions  seems  to  make  a  dis- 
tinction in  its  requirement  as  to  power  purchased  and  jointly  prO' 
duced  power.  A.  The  Public  Service  Commission  by  its  rulings 
can't  change  a  contract  ttat  antedated  its  existence. 

Q.  So  that  these  contracts  all  antedated  its  existence  and  for 
that  reason  you  are  not  bound  by  these  specific  rules  ?    A.  No,  sir. 

Q.  That  is  the  reason  why  you  don't  conform  ?  A.  I  thing  we 
do  conform  even  at  that.  It  is  purchased  power  so  far  as  the  in- 
dividual company  is  concerned. 

Q.  But  you  are  familiar  with  this  rule,  that  where  the  power  is 
produced  by  another  person  or  corporation  for  the  joint  benefit  of 
the  accounting  corporation,  that  means  the  Public  Service  Cor- 
poration coming  to  the  Commission  and  others  under  an  arrange- 
ment sharing  the  expense  of  production,  as  distinguished  from 
maintenance,  a  portion  of  such  expense  to  be  met  by  the  accounting 
corporation  to  be  charged  to  this  account  ?  A.  That  doesn't  fit  this 
case. 

Q.  Proportion  so'  charged  —  this  doesn't  fit  your  case  ?  A.  It 
doesn't  fit  our  case;  and  if  the  situation  is  such  that  however  muoh 
we  tried  to  follow  that  kind  of  a  regulation,  you  couldn't  comply 
with  it.  You  couldn't  segregate  the  element,  and  that  seems  to 
segregate  it. 

Q.  Now,  referring  to  the  Liabilities  Sheet,  the  General  Balance 
Sheet  for  1915,  of  the  Brooklyn  Rapid  Transit  Company,  I  find 
a  classification  entitled  "  Matured  Coupon  Account,"  which  on 
June  30th,  1915,  was  set  up  as  $1,111,435.  Just  what  does  that 
mean  ?  A.  That  is  something  that  we-  have  to  give  tlie  Public 
Service  Commission.  In  days  gone  by,  before  there  was  a  Public 
Service  Commission  in  New  York  State,  when  we  paid  a  coupon 
we  thought  we  were  through  with  it  —  that  is,  when  we  deposited 
our  money  with  the  trustee  of  a  mortgage  we  considered  the  tran- 
saction as  closed.  The  Public  Service  Commission's  idea  is  that 
your  obligation  isn't  finished  until  you  get  the  coupon.  There- 
fore wien  the  coupon  to-day  comes  around,  we  have  to  set  up  in 
our  books  charging  special  deposits  with  the  money  to  be  paid  to 
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the  banker  and  crediting  the  matured  coupon  account.  You  will 
find  on  the  other  side  an  off-setting  amount.  I  suppose  the  theory 
is  that  the  depository  might  fail  and  the  corporation  would  have 
to  make  good  the  loss. 

Q.  Do  I  understand  that  all  of  that  sum  has  actually  been  paid 
—  that  is,  the  company  has  furnished  the  funds  for  the  trustee  to 
pay  those  coupons?  A.  That  entry  is  not  made  until  the  money 
is  actually  deposited  and  then  as  from  time  to  time  the  coupons 
are  surrendered  to  us,  those  accounts  are  automatically  reduced. 

Q.  Tour  accounts  payable  in  the  year  1915,  June  30th,  stood 
at  $2,2i'73,52'i.51.  A.  That  probably  included  the  -dividend.  I 
think  it  so  states  in  the  balance  sheet.  It  might  not  be  stated  in 
our  annual  reports,  but  that  is  undoubtedly  what  is  in  there, 
covered  by  a  voucher. 

Q.  That  wo'uld  approximate  how  much  of  this  ?  A.  A  little 
over  a  million. 

Q.  And  the  other  current  accounts  payable?  A.  The  other 
might  represent  interest  to  constituent  companies  on  bills  payable, 
and  it  might  represent  a  voucher  that  has  been  drawn  for  interest 
on  B.  R.  T.  5  per  cent  bonds. 

Q.  I  notice  you  have  a  Bills  Payable  classification  here  of  three 
million  seven  hundred  odd  thousand  to  banks  and  trust  companies, 
and  then  to  constituent  companies  $7,000,72'5.  A.  Those  are 
principally  sums  in  respect  to  whidh  interest  would  accrue. 

Q.  In  an  analysis  of  the  corporate  surplus  account  for  1915, 
this  item  of  "Appropriations  to  Special  Suspense,"  $100,000,  of 
1913,  $100,000.     What  is  that?     A.  What  date  is  that? 

Q.  On  June  30th,  19)13.  That  seems  to  be  the  only  year  of  the 
years  that  this  balance  sheet  covers  that  that  item  appeared  on  the 
account.  A.  I  don't  know  whether  that  is  the  hundred  thousand 
dollars  that  was  charged  to  Special  Expense  and  then  to  Profit  and 
Los-s  when  we  closed  the  books. 

Q.  Might  that  be  the  hundred  thousand  dollars  of  "  Special 
Compensation  "  that  was  awarded  to  Mr.  Williams  ?  A.  It  may 
have  been,  and  this  trial  balance  may  have  been  taken  off  before 
the  books  were  finally  closed  by  the  year.  That  amount  ascer- 
tained by  Price,  Waterhouse  was  charged  off  to  Profit  and  Loss. 
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Q.  And  if  this  is  that  special  compensation  to  Mr.  Williams  — 
if  that  was  —  that  is  wihat  was  done  with  it  at  the  end  of  the  fiscal 
year  1913  ?    A.  Yes,  sir. 

Q.  I  will  now  direct  your  attention  to  the  Brooklyn  Rapid 
Transit  Company's  statement  of  Income  Account,  the  years  190'9 
and  '15,  which  we  have  set  up  here  in  a  comparative  statement.  I 
notice  that  in  the  year  1912,  you  have  no  charge  for  salaries  and 
expenses  of  general  officers.  Whereas,  in  1910,  there  is  $50,000 ; 
in  1911,  $30,000  odd  dollars;  in  1913,  $100;  1914,  $25,000;  and 
in  1915,  $36,000.  How  do  you  explain  that  in  1912,  there  was 
no  charge,  and  in  1913  practically  no  salaries  and  expenses  of  gen- 
eral officers  ?     A.  They  probably  din't  pay  any. 

Q.  Do  you  recall  whether  during  that  year  there  was  any  such 
direction  by  the  Board  of  Directors  ?  A.  I  think  that  when  Mr. 
Winter  was  President,  the  Brooklyn  Rapid  Transit  used  to  pay 
his  salary;  but  after  he  left  lihe  service  of  the  company  I  think 
the  constituent  companies  generally  paid  a  part  of  Colonel  Wil- 
liams' salary  as  his  successor,  and  probably  the  Brooklyn  Rapid 
Transit  Company  didn't  pay  him  anyiihing. 

Q.  So  that  in  those  two  years  they  contributed  practically  noth- 
ing to  the  general  officers'  salaries  ?     A.  That  may  be. 

Q.  And  these  amounts  that  are  set  up  in  the  other  years  as  the 
part  of  those  general  expenses  of  the  whole  system  that  the  Brook- 
lyn Rapid  Transit  Company  had  charged  against  it?  A.  In  the 
subsequent  years  the  Brooklyn  Rapid  Transit  Company  probably 
did  pay  something.  I  know  that  for  a  long  time  that  the  members 
of  the  Executive  Committee  didn't  get  any  compensation,  and 
latterly  they  have. 

Q.  These  things  have  been  regulated  more  or  less  by  the  com- 
pany as  it  has  prospered?  A.  I  don't  know  what  the  actuating 
motive  was. 

Q.  Is  it  a  fact  that  in  the  system  you  make  each  part  a  pro'por- 
tionate  share  of  these  general  overhead  expenses  ?  A.  Each  of  the 
officers  get  a  salary  from  the  constituent  companies,  so  that  the 
aggregate  will  represent  the  proper  compensation  for  that  indi- 
vidual. ISTow  we  don't  carry  that  program  all  through  to  the  of- 
fice boy,  but  other  payments  are  distributed  pro  rata. 

Q.  Well,  the  aggregate  of  these  salaries  for  general  officers  is 
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definite  and  fixed  ?    A.  Yes,  sir,  a  statement  of  that  has  been  fur- 
nished you. 

Senator  Thompson. —  If  all  these  companies  were  merged  in 
one,  how  much  would  you  save  in  overhead  expenses  ?  A.  I  don't 
know  that  you  would  save  anything. 

Q.  Don't  you  have  to  have  extra  bookkeeping  on  account  of  so 
many  companies?  A.  I  don't  think  the  bookkeeping  is  made  on 
account  of  so  many  companies.  The  bookkeeping  is  made  on  ac- 
count of  so  many  regulations. 

Q.  (Mr.  Schuster.)  We  are  interested  in  your  point  of  view 
on  that.  You  co^me  in  practical  contact  with  the  effect  upon  your 
company  of  the  requirements,  etc..  of  the  law  or  of  the  Commis- 
sion by  their  rulings.  And  we  will  be  glad  to  have  your  frank  ex- 
pression of  it.  A.  To  give  you  an  illustration  of  what  I  have  in 
mind,  we  have  one  room,  and  I  think  we  have  probably  eight  or 
ten  clerks  who  do  nothing  else  but  figure  mileage  and  oar  seat 
miles.  JSTow,  a  car  seat  mile  isn't  worth  the  paper  it  is  written 
on.  It  means  that  we  have  to  keep  the  mileage  of  each  individual 
car,  give  it  a  rating,  multiply  the  mileage  by  the  rating  of  the  car, 
so  as  to  get  the  number  of  oar  seat  miles  that  are  run.  JSTow,  if 
a  car  travels  a  certain  route,  the  seat  may  be  occupied  half  a 
dozen  times.  It  may  traverse  a  certain  other  route  and  the  seat 
may  be  only  occupied  once.  So  we  are  figuring  car  seat  miles, 
and  it  is  a  meaningless  proposition,  but  it  is  an  order  of  the  Pub- 
lic Service  Commission,  and  we  have  to  obey  it. 

Q.  (Mr.  Schuster.)  Have  you  ever  called  the  attention  of  any 
of  the  Commissioners  to  the  uselessness  —  A.  We  have  called 
their  attention  to  the  burdens,  but  that  didn't  relieve  us. 

Q.  ^Vhose  attention  did  you  call  it  to  — '  the  Commissioners'  or 
the  expert  statistician's  ?  A.  The  expert  statistician,  I  would  take 
that  up  with. 

Q.  But  you  have  never  gone  before  the  Commission  or  laid  be- 
fore them  in  any  concrete  form  how  ridiculous  a  thing  that  is  ?  A. 
No,  but  I  think  they  have  a  well-defined  idea  of  our  views  on  t!he 
subject. 

Q.  Those  rules  in  the  main  were  devised  for  the  Commission- 
ers' approval  and  promulgation  by  their  experts?  A.  The  Com- 
mission authorizes  the  rules. 


634        Investigation  oi'  Public  Seevice  Commissions 

Senator  Thompson. —  Do  thej  keep  that  up  now  ?    A.  Yes,  sir. 

Q.  (Mr.  Schuster.)  Is  there  any  other  thing  you  conceive  of 
as  being  unnecessary  in  their  requirements?  A.  I  think  the 
voluminous  annual  report  that  we  have  to  make. 

Q.  How  long  does  it  take  you  to  get  up  that  report?  A.  You 
haven't  seen  the  instrument  ? 

Q.  I  know  what  they  are.  I  have  seen  the  Interborough.  A. 
It  is  a  regular  Bible. 

Q.  I  am  familiar  with  the  form,  though  I  haven't  seen  your 
report.  A.  It.  is  about  ten  times  as  laborious  as  the  Interstate 
Commerce  Commission  report. 

Q.  Can  you  approximate,  or  do  you  know  how  many  weeks  it 
takes  you  to  prepare  that  annual  report  ?  A.  Well,  I  couldu't  do 
that,  because  we  are  working  on  it  all  through  the  year.  When- 
ever a  clerk  has  any  spare  time,  it  is  his  duty  to  get  ready  a  cer- 
tain section  of  the  annual  report,  to  keep  the  data  ready  so  that 
at  the  end  of  the  year  the  report  can  be  made  within  the  limits 
that  the  regulations  provide.  And  another  thing,  it  comes  at  the 
time  of  year  when  clerks  want  their  vacations,  and  it  is  a  class 
of  work  that  you  can't  put  outsiders  on.  You  have  to  have  the 
trained  clerks  to  get  out  the  data,  and  the  result  is  that  they  have 
to  work  over  time,  and  we  have  to  pay  them  for  that  over  time. 
I  suppose  we  pay  them  four  or  five  hundred  dollars  in  connection 
with  the  annual  report  in  over  time. 

Q.  And  do  you  have  to  hire  any  extra  help  during  the  last 
three  months  of  the  year  ?  A.  Well,  sometimes  we  do  take  on  a 
couple  of  extra  clerks  in  connection  with  the  annual  report;  but 
they  perhaps  do  something  else.  Their  services  in  connection 
with  the  preparation  of  the  report  wouldn't  be  of  very  much  ac- 
count, but  we  can  put  them  on  some  routine  work  and  relieve  the 
man  who  does  know  something  about  it. 

Senator  Thompson. —  I  have  asked  the  Public  Service  Commis- 
sion, and  I  will  ask  you,  what  do  they  do  with  those  annual  reports 
after  they  get  them  ?  A.  I  think  they  take  all  the  statistics  and 
reasemble  them.  And  in  a  report  the  returns  of  the  companies  are 
then  published  in,  I  think,  three  volumes. 

Senator  Thompson. — ■  That  is  three  years  after  1915,  they  get 
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up  a  report  for  that  year.     A.  I  think  the  last  report  we  got  was 
for  1913. 

Mr.  Schuster. —  And  is  that  report  of  any  value  to  you  at  all 
in  your  work  ?  A.  Well,  sometimes  we  refer  to  it  and  try  to  find 
something  that  will  be  of  interest  and  we  fail. 

Q.  Your  experience  is  very  similar  to  Mr.  Gaynor's  of  the  In- 
terborough. 

Senator  Thompson. —  The  B.  E..  T.  don't  report  to  them.  A. 
^0,  sir,  the  New  York  Municipal  reports,  and  the  New  York  Con- 
solidated. 

Mr.  Schuster. — ■  Do  you  believe  that  it  is  possible  to  get  less 
effort  on  the  part  both  of  the  Commission  and  the  reporting  com- 
panies, a  system  tJhat  will  be  uniform  and  still  very  much  simpli- 
fied ?  A.  I  think  if  the  Public  Service  Commission  would  limit 
their  exactions  in  the  form  of  an  annual  report  to  the  balance  sheet 
and  capital  accounts  and  the  operating  statement  without  going 
into  an  endless  amount  of  statistical  data  that  isn't  worth  any- 
thing, it  will  be  a  relief  all  around.  They  call  for  statistical  data 
such  as  these  car  seat  miles,  which  is  of  no  earthly  value  to  us, 
and  I  don't  see  what  value  it  is  to  them. 

Q.  Were  you  handling  the  affairs  of  the  Brooklyn  Rapid  Tran- 
sit's operating  companies  under  the  old  Railroad  Commission? 
A.  Yes,  sir. 

Q.  And  you  accounted  to  that  Commission  annually  ?  A.  Yes, 
sir. 

Q.  Did  you  find  the  accounting  system  under  the  old  Railroad 
Commission  more  serviceable  and  more  economic  ?     A.  Yes,  sir. 

Q.  You  were  able  to  use  their  reports?  A.  We  frequently  re- 
port to  the  Railroad  Commission  reports  to-day,  antedating  1907. 

Q.  And  have  found  lihem  useful  and  valuable  ?  A.  Yes.  we  can 
find  what  we  want. 

Q.  We  have  found  that  same  experience  among  auditors  of 
other  companies  ?  A.  It  took  two  or  three  years  for  a  lot  of  our 
own  people  to  understand  what  these  definitions  meant.  You 
have  asked  about  this  Matured  Coupon  Account.  I  don't  believe 
anybody  outside  of  New  York  State  knows  what  it  means  when 
thev  see  it  in  the  Balance  Sheet. 
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Q.  I  confess  I  don't  imderstajid  it.  A.  The  average  man  sees 
the  liability  and  he  never  looks  on  the  other  side  to  see  the  off- 
setting account. 

Q.  Do  you  know  how  much  it  cost  your  companies  to  comply 
with  the  Public  Service  Commission's  regulations  as  to  reports? 
A.  I  haven't  the  remotest  idea.  You  see  it  not  only  affects  our 
office,  but  it  affects  all  —  the  other  offices  that  we  have  to  call 
upon  for  data.  They  want  tO'  know  how  many  miles  or  feet  of 
cable  have  been  installed  during  the  year,  the  size  of  the  cable, 
the  character  of  the  wire,  the  number  of  poles. 

Q.  You  wouldn't  care  to  even  approximately  state  the  additional 
cost  that  it  makes  to  your  companies?     A.  ITo,  I  wouldn't. 

Q.  Do  you  think  it  is  considerably  more  than  you  would  if  you 
had  a  less  elaborate  system  and  less  exactions  ?  A.  Well,  I  should 
say  that  we  could  save  $20,000  a  year. 

Q.  And  still  satisfy  the  publicity  demand  of  proper  regulation  ? 
A.  I  think  so. 

Q,  Among  the  data  which  has  been  furnished  us  by  Messrs. 
Price,  Waterho'use  &  Company,  in  response  to  the  Committee's 
letter  of  February  29th,  1916,  we  have  here  a  statement  which 
they  have  placed  in  various  groups,  Groups  A  to  G,  and  which 
are  designated  as  Expenditures  by  Authorization.  Now,  does 
that  mean  that  these  are  expenditures  under  either  Contract  4 
or  one  of  the  allied  certificates  ?    A.  This  New  York  Municipal  ? 

Q.  Yes.     A.  Yes,  sir. 

Q.  And  this,  I  take  it,  covers  your  entire  detail  charges  to  ex- 
penditures under  those  certificates  ?  A.  Not  our  entire  detail, 
no';  but  it  covers  the  detail  in  that  form. 

Q.  It  covers  in  elaborate  detail  ?  A.  But  we  furnished  to  the 
Chief  Engineer  of  the  Public  Service  Commission  a  copy  of  every 
voucher,  a  copy  of  every  store-room  order,  a  copy  of  every  pur- 
chasing agent's  order,  and  a  copy  of  every  journal  entry  that  goes 
on  the  books.     This  is  a  sort  of  yearly  summary  that  you  have. 

Q.  But  the  detail  down  to  the  expenses  is  all  furnished  the  Pub- 
lic Service  Commission  ?  A.  Yes,  sir,  and  as  to  labor,  we  furnish 
what  we  call  a  "  Force  Aoconnt "  —  that  is  a  list  sho'wing  by 
badge  number  and  name  and  occupation  and  hours  worked  and  the 
job  that  the  man  is  working  on,  the  amount  charged  to  each  one 
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of  these  authorizations  which  has  first  been  approved  hj  the  Chief 
Engineer  of  the  Public  Stervice  Commission  before  the  work  was 
undertaken,  so  that  they  can  send  men  out  in  the  field,  and  see 
that  the  men  whose  time  we  are  charging  is  on  the  job  —  which 
tbey  do.  After  they  do  that,  they  send  men  over  to  our  oflice  to 
check  back  these  entries  on  the  permanent  books. 

Q.  Have  all  these  matters  been  submitted  for  us  in  determina- 
tions as  well?     A.  Yes,  sir. 

Q.  And  some  of  them  have  already  been  allowed  in  determina- 
tions ?  A.  Everything  up  to  the  date  of  the  last  determination 
of  the  Chief  Engineer,  except  some  trifling  exceptions  of  which  we 
have  given  you  the  particulars. 

Q.  All  these  various  schedules  include  all  of  the  expenditures 
claimed  by  the  ISTew  York  Municipal  up  to  January  31st,  1916, 
or  simply  the  construction  end?    A.  Yes,  sir. 

Q.  It  includes  everything?  A.  Yes,  sir.  That  is,  in  so  far  as 
the  Contract  Four  —  IsTo.  4  —  is  concerned.  That  ignores  these 
items  which  we  have  put  in  suspense  in  Construction  "  B  "  ac- 
count, which  we  don't  expect  to  ever  include. 

Q.  Mr.  Abel,  in  your  testimony  with  regard  to  the  statistical 
requirements  of  the  Commission,  had  you  in  mind  only  the  re- 
quirements that  affect  operation,  or  did  it  also  include  the  vast 
amount  of  construction  that  you  are  now  doing  under  your  Dual 
Contracts  ?  A.  That  is  a  separate  story.  This  is  an  obligation 
of  the  contract,  and  the  regulation  of  the  Commission  isn't  in- 
cluded in  my  criticism. 

.Q.  And  you  hadn't  that  in  mind?  A.  I  think  it  is  a  very 
onerous  proposition,  but  that  is  what  we  agreed  to  in  the  contract. 

Q.  And  all  that  you  said  in  regard  to  the  accountancy  and 
statistical  matters  would  be  a  fact  even  though  there  was  no  Dual 
Contract  in  existence?  A.  Yes,  sir;  because  after  the  construc- 
tion period  is  over,  or  after  we  have  finished  the  construction,  that 
is  now  under  way,  this  will  be  reduced  to  a  minimum,  as  far  as 
the  ISTew  York  Municipal  is  concerned. 

Q.  I  am  now  referring  to  your  General  Balance  Sheet  of  1913- 
15,  ISTew  York  Municipal  Railway  corporation,  and  I  find  in  the 
years  '14  and  '15  under  Miscellaneous  Investments  an  item  "  Se- 
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curities  from  Won-Associated  Compaiiies,"  aggregating  in  '14, 
$1,000,000,  and  in  '15,  $1,005,109.  What  are  those  — from  out- 
side investments  ?  A.  The  ISTew  York  Municipal  deposited  City 
of  ISTew  York  corporate  stock  under  the  provision  of  its  contract 
to  the  extent  of  a  million  dollars. 

Q.  So  that  is  really  a  surety  deposited  under  your  contracts? 
A.  Yes,  sir,  to  the  extent  of  a  million  dollars. 

Q.  I  understand  you  to  say  that  your  Suspense  and  other  Sus- 
pense items  do  not  contain  any  capital  items  chargeable  to  con- 
struction under  the  contracts  ?  A.  Well,  I  wouldn't  say  that,  no. 
As  to  the  items  we  have  charged  to  Construction  "  B,"  that  is  so- 
But  under  Suspense  in  the  Municipal  Balance  Sheet,  there  are  a 
lot  of  items  which  are  put  there  for  the  convenience  of  the  Chief 
Engineer  because  they  can't  be  specifically  allocated  to  specific 
lines  that  the  contract  contemplates,  and  which  will  have  to  be  dis- 
tributed when  the  undertaking  is  completed  and  proportioned  be- 
tween the  diiferent  lines,  our  own  lines  and  the  City-owned  lines 
and  the  equipment  of  City-owned  lines,  and  if  we  were  to  distri- 
bute them  as  we  went  along,  they  would  have  to  be  redistributed 
because  the  Chief  Engineer  wouldn't  consent.  We  asked  the  Chief 
Engineer  at  the  outset  to  agree  on  the  principle  for  distributitng 
those  expenses  and  he  demurred,  because  some  lines  might  take' 
longer  than  other  lines,  he  would  have  to  make  a  redistribution.  I 
think  they  are  shown  in  Group  G  on  that  tabulation.  That  ap^- 
plies  to  interest  and  superintendence  and  engineeiring  and  admin- 
istration, and  items  that  would  apply  generally. 

Q.  Does  the  Other  Suspense  Account  have  in  it  any  items  of 
actual  addition  to  the  property,  of  a  physical  nature?  For  in- 
stance, in  your  third-tracking  there,  you  build  your  structure  'and 
lay  your  tracks  and  your  overhead.  A.  That  doesn't  go  in  Sus- 
pense ? 

Q.  None  of  that  would  get  in  with  Suspense  ?  A.  ISTo. 
Q.  And  whatever  there  is  in  there  in  Expense  is  what  would  be 
fairly  denominated  and  intangible  capital?  A.  ISTot  necessarily. 
If  it  is  any  of  these  items  that  are  of  a  general  nature  and  have  to 
be  distributed  over  the  whole  project,  why  I  wouldn't  call  them  in- 
tangible.    The  Administration  Expense  and  the  Superintendence 
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is  just  a  part  of  a  charge  to  tangible  property  as  the  time  of  the 
man  working  on  the  tract. 

Q.  Anything  that  has  the  nature  of  labor?     A.  Yes. 

Q.  jSTow,  you  have  in  one  of  your  Suspense  Accounts  here,  carry 
the  Debt  Discounfon  $40,000,000  at  3  per  cent. ;  then  immedi- 
ately following  that,  Expenditures  of  Brooklyn  Eapid  Transit 
Company  covered  by  note.  A.  Those  items  in  the  latter  class  are 
the  ones  that  we  have  been  discussing,  the  bankers'  commissions, 
and  so  forth,  which  don't  come  under  all  the  contract. 

Q.  Does  that  include  any  of  the  so-called  "  prepaid  interest  ?" 
A.  That  does  not.  That  discount  item  which  you  have  referred  to 
is  the  3  per  cent,  on  the  ISTew  York  Municipal  Bonds  and  that  is 
taken  up  periodically  by  the  chief  engineers  and  is  part  of  the 
determination. 

Q.  Now  you  have  what  you  deonminate  Other  Suspense,  the 
year  1914,  debt  discount  undistributed,  $1,086,374.46.  A.  That 
is  explained  by  the  fact  that  in  the  first  or  second  determination 
of  the  Chief  Engineer,  we  took  out  of  the  Debt  Discount  Account 
and  distributed  to  the  different  accounts  that  part  which  the  En- 
gineer had  taken  up  in  his  determination ;  but  when  it  was  decided 
that  he  was  going  to  redistribute,  ultimately  it  was  decided  to 
throw  that  back  into  the  Debt  Discount  Account  so  as  to  keep  it 
all  intact  subject  to  redistribution  finally  in  one  transaction,  so  that 
we  wouldn't  be  distributing  and  redistributing. 

Q.  Your  so-called  "  Prepaid  Interest "  on  the  charge  against 
the  itSTew  York  Municipal  by  the  Brooklyn  Eapid  Transit  Com- 
pany is  not  included  in  that  item?  A.  Yes,  that  goes  not  under 
that  item.  That  goes  in  the  Suspense  item  with  all  other  interest 
payments  that  have  to  be  distributed  over  all  the  lines  and  shown 
in  this  grouping. 

Q.  Where  does  that  $1,990,000  odd  appear  in  the  Statement 
here  ?  A.  It  is  probably  included  in  that  expenditure  on  leased 
lines.     It  may  be  in  that  item. 

Q.  ISTow,  I  find  in  those  Other  Suspense,  the  item  Paid  Kuhn, 
Loeb  &  Company  for  the  account  of  Cravath  and  Henderson  for 
special  services,  $12,642.25,  and  also  to  other  legal  services  here, 
these  amounts  are  carried  in  suspene  with  the  ultimate  expectation 
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that  they  will  become  fixed  capital  items?  A.  No,  sir.  What 
date  is  that  ? 

Q.  That  is  June  30,  1915,  the  same  as  on  June  30,  1914.  It 
has  been  carried  through.  A.  That  twelve  thousand  odd  dollars  is 
carried  in  the  Construction  B  account.  We  don't  expect  that  to  be 
included  as  part  of  the  cost. 

Q.  And  will  get  ultimately  into  the  cost  of  construction?  A. 
'No. 

Senator  Thompson. —  Why  not  ?  A.  For  the  same  reason  that 
the  bankers'  commissions  are  not  included. 

Senator  Thompson. —  You  mean  that  you  haven't  applied  yet 

for  it  ?    A.  We  don't  intend  to  apply  for  that. 

Q.  That  is  a  good  answer,  but  it  has  not  yet  been  submitted  to 
the  Public  Service  Commission ;  you  haven't  applied  for  that  yet, 
have  you?  A.  If  by  that  you  mean  submitted  with  the  expecta- 
tion of  it  going  —  no.  We  did  send  a  copy  of  the  voucher  at  the 
time  it  was  passed.  As  I  explained  this  morning,  that  was  in- 
advertently charged  to  fixed  credit  and  subsequently  changed. 

Q.  If  it  shouldn't  be  charged  to  construction,  it  will  be  charged 
to  capitalization,  will  it  not?     A.  Yes. 

Q.  ISJ'ow,  shouldn't  this  be  paid  out  of  earnings?  A.  !N"ot  by 
any  rules  of  accounting  that  have  so  far  been  laid  down. 

Q.  You  think  it  ought  to  be  capitalized  and  you  be  permitted  to 
earn  on  it,  whether  it  is  charged  to  the  city  or  not?  A.  I  don't 
see  how  we  would  be  permitted  to  earn  on  it,  because  if  it  isn't 
charged  on  the  city's  contract,  we  would  have  no  earnings  to 
which  —  that  we  could  apply. 

Mr.  Schuster. —  Do  I  understand  that  your  legal  charges,  you 
contemplate  including  those  in  a  determination  which  would  be 
fixed  capital  under  the  dual  contract?  A.  We  don't  intend  and 
never  did  intend  to  include  those  under  the  Contract  No.  4.  We 
did  ask  the  Public  Service  Commission  to  sanction  a  stock  issue 
to  cover  them,  for  the  reason  that  they  were  capital  charges. 

Q.  The  Commission  hasn't  disposed  of  that  ?  A.  I  don't  know 
whether  they  have  ultimately  disposed  of  it  oi*  not. 
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Mr.  Moss : 

Q.  I  notice  on  the  liability  side  of  this  balance  sheet,  you  have 
a  classification  of  other  accounts  payable  and  audited  vouchers  in 
the  year  1913,  which  seems  to  be  the  only  year  in  which  that  was 
carried.  It  is  to  the  sum  of  $1,358,000  odd.  A.  That  may  be 
coupon  interest,  I  don't  know.  You  see,  if  we  drew  a  voucher, 
that  would  be  represented  as  an  account  payable. 

Q.  I  notice  that  the  ISTew  York  Consolidated  Railroad  Com- 
pany's statement  shows  a  certificate  of  indebtedness  outstanding 
of  fourteen  million,  five  hundred  eighty-eight  thousand,  one  hun- 
dred thirty-four  odd  dollars,  as  of  June  13,  1915.  Is  there  an 
agreement  between  the  New  York  Consolidated  and  the  B.  R.  T.  ? 
A.  ISFo,  sir. 

Q.  And  those  certificates  are  issued  as  a  matter  of  practice 
rather  than  a  formal  agreement?    A.  Yes,  sir. 

Q.  And  it  was  one  of  the  corporations  that  you  contemplated  as- 
sisting when  you  made  your  large  mortgage?  A.  It  was  a  con- 
solidation of  the  Canarsie  and  Sea  Beach  and  Brooklyn  Union. 

Q.  Are  these  issued  under  the  Canarsie  agreement?  A.  Part 
of  them.. 

Q.  The  balance  under  the  general  mortgage  provisions  ?  A. 
Yes,  sir. 

Q.  And  those  are  likewise,  six  per  cent,  interest-bearing  certi- 
ficates ?    A.  Yes,  sir. 

Q.  And  are  substantially  the  same  as  those  in  our  record  ?  A. 
Yes,  sir. 

Q.  Those  are  likewise  demand  papers  ?  A.  Yes,  sir. 
Q.  Is  there  any  limitation  at  all  on  the  amount  of  those  certi- 
ficates that  the  Brooklyn  Rapid  Transit  Company  can  take  by  a 
resolution  of  the  Board  of  Directors  or  anything  like  that  ?  A. 
I  don't  think  so.  Of  course,  the  New  York  Consolidated  wouldn't 
be  apt  to  issue  very  many  now,  because  the  additions  in  improve- 
ments are  other  property  as  well  as  the  'New  York  Municipal, 
and  are  provided  for  under  Contract  ISTo.  4  and  will  be  filed  by 
the  New  York  Municipal. 

Q.  Is  it  the  contemplation  that  any  of  the  proceeds  of  the  sales 
of  the  sixty  millions  of  bonds  by  the  New  York  Municipal  will  be 

used  to  pay  off  these  certificates.     A.  No,  sir. 
6—2] 
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Q.  And  these  certificates  will,  in  all  probability,  continue  on 
indefinitely  as  obligations  of  the  New  York  Consolidated?  A. 
Unless  the  Hew  York  Consolidated  should  find  that  it  can  sell  a 
bond  of  its  own  on  a  more  advantageous  basis. 

Q.  I  notice  an  item  here,  sinking  funds  uninvested,  running 
through  the  various  years.  It  seems  to  be  largest  June  30,  1915 
—  $270,884.50.  Those  funds  are  available,  of  course,  to  yon  by 
the  company  in  its  ordinary  operations?  A.  I  think  that  is  the 
depreciation  fund  that  is  provided  for  under  contract  No.  4,  which 
is  carried  as  a  separate  account. 

Q.  Is  there  any  requirement  that  those  funds  be  invested  ?  A. 
Yes,  there  is  a  provision  in  the  contract  that  they  should  be  in- 
vested, and  since  that  time  they  have  been  invested. 

Q.  So  that  that  situation  has  changed  since  this  statement  was 
made  up  ?     A.  Yes,  sir. 

Q.  You  have  here  the  item  of  interest  and  dividends  receivable, 
as  of  June  30,  1915,  which  was  $97,115.  A.  That  is  probably  in- 
terest on  bills  receivable,  advances  made  to  the  B.  E.  T. 

Q.  That  wouldn't  be  true  of  the  dividend  part.  A.  No,  but  we 
have  to  follow  these  characterizations  that  are  given  us  by  the 
Public  Service  Commission. 

Q.  These  are  arbitrary  classifications  imposed  upon  you  by  the 
Public  Service  rules  ?  A.  You  can  term  it  that.  If  it  is  an  in- 
terest item,  it  goes  under  that  heading.  If  it  is  a  dividend,  it 
goes  under  that  heading. 

Q.  I  don't  wonder  that  they  have  got  you  confused  on  interest 
and  discount.  A.  They  haven't  got  me  confused  on  interest  and 
discount- 

Q.  The  New  Consolidated  Railroad  Company  invests  also  in 
the  stocks  of  some  of  the  associated  companies  of  the  system  ?  A. 
I  don't  think  they  have. 

Q.  I  notice  upon  your  miscellaneous  investments  here,  stocks  of 
associated  companies.  A.  I  take  that  back.  The  New  York  Con- 
solidated does  own  the  stock  of  the  New  York  Municipal.  I 
think  that  is  the  single  exception.     About  $20,000,  is  it  ? 

Q.  Yes.     On  June  30,  1915,  it  was  $200,038.45  balance. 

Mr.  Schuster. —  What  of  the  associated  companies  have  tern- 
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porary   advances   been  made  to?     A.  Brooklyn   Eapid   Transit 
Company. 

Mr.  Moss. —  Is  that  surplus  moneys  that  the  Brooklyn  Kapid 
Transit  Company  borrows  that  from  ?    A.  Yes. 

Q.  Do  they  pay  interest  ?    A.  Yes,  sir. 

Q.  What  rate  ?  A.  Five  per  cent.  They  do  that  so  as  to  put  it 
out  at  a  good  rate,  instead  of  loaning  it  to  the  bankers  at  three  per 
cent. 

Q.  In  your  capital  stock  allowance,  among  the  liabilities  is  a 
stock  liability  for  conversion  which  in  1914  was  $79,000,  and  that 
was  decreased  to  $56,300  in  1915.  What  is  the  explanation  of 
that  ?  A.  When  the  Canarsie  and  the  Sea  Beach  and  the  Brooklyn 
Union  were  consolidated,  the  Consolidated  issued  its  stock  par  for 
par  of  the  three  component  companies'  stock,  and  that  item  repre- 
sents what  you  might  term  the  non-assenting,  unconverted. 

Q.  That  is  gradually  being  converted, ,  I  take  it.  A.  Now  it  is 
very  gradual. 

Q.  In  your  surplus  account  for  the  year  1914  to  1915,  there 
was  an  item  of  the  Brooklyn  Heights  Railroad  Company,  under 
the  provisions  stated  July  1,  1901,  of  $573,976.76.  That  seems 
to  have  been  taken  care  of  in  that  year.  A.  That  is  because  the 
Brooklyn  Heights  at  one  time  was  a  lessee  of  the  Brooklyn  Union, 
and  there  were  a  lot  of  taxes  and  litigation  and  a  lot  of  unadjusted 
items  that  were  finally  wound  up  and  then  an  adjustment  was 
made  and  the  debt  was  satisfied.  That  goes  back  to  1899,  1901, 
and  up  to  1907. 

Q.  The  ISTew  York  Consolidated  Railroad  Company  has  been 
earning  and  paying  substantial  dividends  on  its  common  stock  for 
the  years  1913,  '14  and  '15?     A.  Yes,  sir. 

Q.  In  1913,  they  paid  a  preferred  dividend  of  eleven  per  cent., 
1914,  seven  per  cent.,  1915,  ten  per  cent.  What  is  the  guaranteed 
annual  dividend  on  that  preferred  stock  ?  A.  There  is  no  guaran- 
teed dividend  at  all.  The  rate  of  distribution  now  is  ten  per  cent., 
but  it  isn't  guaranteed  and  it  isn't  cumulative. 

Q.  There  are  no  stated  percentages  of  dividends  ?  A.  The  com- 
mon and  preferred  share  equally  after  the  preferred  gets  the  fir-^t 
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five.  That  is  pursuant  to  the  terms  of  reorganization  of  the  Brook- 
lyn Union  Elevated  at  the  time  of  its  foreclosure. 

Q.  The  New  York  Consolidated  Eailroad  doesn't  manufacture 
any  of  its  power  at  all?     A.  ISTo,  sir. 

Q.  Had  you  added  to  your  lines  or  your  equipment  materially 
in  1914  over  that  of  1913  ?    A.  Not  materially,  no. 

Q.  I  notice  an  increase  of  your  power  purchased  in  1914  over 
1913  of  $63,387.  A.  I  wouldn't  call  that  a  material  increase. 
The  price  of  coal  might  account  for  that.  Sometimes  our  power 
charges  for  coal  alone  vary  twenty-five  or  thirty  thousand  dollars 
a  month. 

Q.  So  that  there  was  nothing  exceptional  in  the  surplus  ?  A. 
Since  the  Fourth  Avenue  Subway  has  been  in  operation,  our  con- 
sumption per  care-mile  has  increased  because  of  the  larger  units 
used.  Of  course,  we  have  added  the  operation  of  the  city-owned 
lines  since  1913,  the  Center  Street  loop  and  the  Fourth  Avenue 
Subway,  and  that  would  increase  the  power  consumption. 

Senator  Lawson. —  Colonel  Williams  said  there-  was  a  gentle- 
man present  the  other  day  who  can  give  us  some  information  on 
this  news-stand  privilege  question  that  was  operated  by  your  com- 
pany. I  think  I  see  the  gentleman  over  there.  I  wish  at  this  time 
he  would  give  the  Committee  the  benefit  of  his  knowledge,  so  that 
we  may  have  it  on  the  record. 

(To  Mr.  Abel.)  Can  you  give  the  Committee  a  statement  as 
to  how  the  news-stand  privileges  are  operated  by  yonr  Brooklyn 
companies,  what  privileges  are  given,  what  is  paid  to  it,  and  just 
a  brief  resume  of  how  you  conduct  the  news-stand  end  of  it  in  com- 
parison with  the  Interboro  method  ?  A.  We  organized  a  separate 
company,  called  the  Broadway  Subways  and  Home  Boroughs 
Company,  to  handle  the  advertising,  and  that  company  appoints  its 
agents,  its  different  news-stands  and  pays  them  a  salary  of  a  com- 
mission on  the  sales. 

Q.  Is  that  a  subsidiary  of  the  B.  E.  T.  ?  A.  The  B.  E.  T.  owns 
the  stock  of  the  Broadway  Subway  and  Home  Boroughs  Company, 
and  the  earnings  of  the  elevated  operations  are  kept  distinct  from 
the  earnings  of  the  surface  operations,  and  the  surface  revenues 
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are  divided  among  the  companies  on  a  milegae  basis,  and  the 
earnings  of  the  elevated  lines  all  go  to  the  Consolidated.  That  is 
a  slight  inequality  there,  because  some  of  the  elevated  cars  operate 
over  the  Gravesend  Avenue  and  the  New  Utrecht  to  Nassau.  It  is 
such  a  small  element  that  when  w©  made  the  contract,  we  didn't 
provide  for  all  the  accounting  of  those  companies,  but  it  is  such  a 
small  matter  that  we  don't  know  that  we  ever  will. 

Q.  Do  they  maintain  stands  on  the  Center  Street  loop  and 
Fourth  Avenue,  too?  A.  I  don't  know  whether  they  have  them 
on  the  Center  Street  loop  or  not. 

Q.  They  have  them  on  the  platforms  leading  to  the  loop.  A. 
They  may  have  them. 

Q.  What  is  the  status  of  those  stands  ?  Are  they  operated  by  a 
subsidary  corporation?  A.  Any  news-stand  on  any  of  our  lines, 
Broadway  or  subway,  are  operated  by  us. 

Q.  Has  any  provision  been  made  with  reference  to  the  partici- 
pation in  the  profits  of  the  city-o'wned  line  with  the  city.  A.  That 
all  goes  into  the  pool  now. 

Q.  Was  there  a  contract  made  by  the  subsidiary  company  and 
the  B.  K..  T.  similar  to  a  contract  made  between  the  Interboro  and 
the  Ward  &  Grow  that  you  heard  testified  to  the  other  day?  A. 
Xo.  This  company  handles  the  advertising  and  vending  privileges 
themselves  directly  to  the  consumers,  whereas  the  Interboro  lets 
its  privileges  to  Ward.     That  is  the  difFerence. 

Mr.  Woody. —  In  other  words,  we  get  all  that  there  is  made  out 
of  this. 

Q.  Do  you  contemplate  that  any  part  of  the  profit  that  is  de- 
rived from  the  stands  and  the  privileges  on  the  city-owned  prop- 
erties shall  eventually  go  to  the  City  of  New  York? 

Mr.  Abel. —  It  goes  into  the  pool  in  which  the  city  is  a  partner, 
it  doesn't  matter  whether  it  is  advertising  in  an  elevated  car  or  on 
an  elevated  station.  Every  dollars  that  has  been  taken  in  of  that  na- 
ture goes  into  the  pool  in  which  the  city  participates. 

Q.  What  are  the  charges  to  these  various  publications  and 
magazines  for  the  privilege  of  being  displayed  on  these  stands,  do 
you  know?     A.   That  I  don't  know. 
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Q.  Who  does  know  ?  A.  The  man  who  has  charge  of  the  adver- 
tising would  know  that. 

Q.  Is  there  any  restriction  as  to  the  size  of  the  news-stands  or 
as  to  the  location?  A.  Those  things  are  generally  regulated  by 
the  necessities  of  the  operating  department.  In  days  gone  by, 
when  we  let  the  contract,  we  used  to  allot  space  to  the  advertising, 
with  the  reservation  that  we  could  curtail  it  at  any  time. 

Q.  But  now,  controlling  your  own  company,  you  can  do  any- 
thing you  please  with  it  ?    A.  Yes. 

Q.  Who  can  give  us  the  information  with  reference  to  the 
charges  that  are  made  to  these  different  publications,  if  any 
charges  are  made  ?    A.  I  think  Mr.  Gunderson  could,  probably. 

Q.  We  would  like  to  hear  from  Mr.  Gunderson  so  as  to  have  our 
record  complete. 

Senator  Thompson. —  The  adjournment  of  the  session  this  after- 
noon completes  one  year's  seiwice  of  this  Committee  to  the  City 
of  New  York. 

Intermission. 

The  witness  is  recalled. 

Q.  (Senator  Thompson.)  Is  there  anybody  in  the  Public  Ser- 
vice Commission  that  ever  read  one  of  those  reports  from  one  end 
to  the  other  —  that  is,  that  is  alive  ?  A.  I  don't  think  anybody 
ever  has  read  it  through  from  end  to  end,  because  our  examination 
is  not  made  by  a  single  man,  it  is  parceled  out  to  different  men. 

Q.  Do  you  work  it  into  any  systematic  form  —  into  any  result 
that  you  could  take  up  and  read  and  understand  ?  A.  Yes,  the 
abstract  of  it  is  published  in  the  Commission's  printed  report  and 
contains  the  most  essential  information  that  is  put  in  theire. 

Q.  What  you  regard  as  essential.  You  compile  it  and  boil  it 
do-\'im.  A.  The  idea  is  to  boil  it  down  and  to  omit  details  that  are 
not  regarded  as  absolutely  — 

Q.  (Mr.  Schuster.)  What  is  the  reason  for  asking  for  those 
details  that  you  don't  regard  as  essential?  A.  They  are  needed 
for  the  information  of  the  Commission. 

Q.  In  what  particular?  A.  There  may  be  something  in  there 
that  wouldn't  come  up  for  five  years,  and  then  it  might  be  of  the 
utmost  importance. 
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Q.  Can  you  recall  an  instance  of  that  character  in  your  ex- 
perience with  the  Commission  ?  A.  I  know  of  it  in  the  case  of 
the  application  of  the  Dry  Dock  Company,  Broadway  and  Bat- 
tery Railway  Company,  for  the  sale,  for  the  permission  of  the 
Commission  to  issue  some  refunding  bonds ;  practically  every  scrap 
of  information  that  was  contained  in  the  reports  of  the  company 
to  the  State  authorities  was  presented  to  the  State  engineers  and 
later  to  the  Board  of  Railroad  Commissioners  for  the  entire  period 
of  its  existence  was  used.  We  found  that  the  information  that 
those  reports  contained  with  regard  to  ■  the  physical  property  of 
gTeat  value  to  show  whether  — 

Q.  The  purpose  of  the  report  is  that  for  usage  in  capital  eases. 
Is  that  the  idea  of  that  report?  A.  That  is  only  one  purpose. 
But  they  are  used  in  rate  cases,  and  in  service  oases.  There  is  not 
a  week  that  passes  in  which  we  don't  have"  some  case  with  regard 
to  service  on  some  particular  street  car  lines  and  counsel  for  the 
Commission  wants  information  with-  regard  to  the  number  of  cars, 
the  number  of  passengers,  the  amount  of  traffic  on  those  lines,  and 
that  information  is  derived  from  this  annual  report  and  from  the 
monthly  reports. 

Q.  Xow  Mr.  Abel  to-day  was  asked  the  question  with  regard 
to  the  utility  and  benefit  of  this  system,  and  among  other  things 
that  he  mentioned  in  the  requirements  was  a  report  on  the  car  seat 
miles,  condition  of  companies.  What  is  the  object  of  asking  for 
that  ?  A.  I  am  preparing  a  statement  to-day  for  the  use  of  the 
Commission  in  regard  to  giving  transfers  between  a  surface  line 
belonging  to  the  Xassau  Electric  Railroad  Company  and  the  Sub- 
way line  belonging  to  the  City  and  operated  by  the  Company  as  a 
part  of  the  leased  lines  under  Contract  ~No.  4,  in  regard  to  the  cost 
of  passenger  transportation  relative  cost  of  passenger  transporta- 
tion on  the  Nassau  and  on  the  Subway  lines.  Now  our  unit  of 
measure,  the  most  usual  unit  of  measure  of  cost  for  transporta- 
tion for  street  railways  is  the  car  mile,  the  cost  to  move  a  car  one 
mile.  But  if  you  are  comparing  cars  on  one  line  which  seat 
twenty  people  with  cars  on  another  line  which  seat  sixty  or  eighty 
people  your  car  mile  cost  is  not  a  satisfactory  unit.  The  seat  mile 
however  is  a  unit  that  affords  a  better  basis  of  comparison. 

Q.  Doesn't  the  seating  right  with  your  car  all  the  time?  A. 
The  seat  goes  with  the  car,  and  if  you  compile  —  let  me  give  an 
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example :  Supposing  you  have  a  car  mile  cost  of  twenty- five  cents 
on  twQ  lines,  and  in  one  case  you  are  running  a  fifty-seat  passenger 
car  and  in  the  other  ease  a  twenty-five  seat  passenger  ear.  jSTow 
the  cost  per  passenger  in  those  cases,  in  one  case  would  practically 
be  half  the  cost  per  paasnger  in  the  other,  although  the  car  mile 
cost  is  exactly  the  same. 

Q.  But  what  particular  advantage  is  that  knowledge  either  to 
the  company  or  the  public  ?  A.  Why  it  is  absolutely  necessary  to 
make  any  analysis  of  your  transportation  costs  of  carrying  pas- 
sengers. 

Q.  Is  it  not  the  object  of  this  statistical  matter,  and  all  of  your 
statistical  requirements  to  effect  publicity  of  the  corporate  tran- 
sactions?    A.  That  is  one  of  the  ob-jects. 

Q.  Isn't  that  the  principal  object  ?  A.  Yes,  it  is  the  principal 
obg'ect. 

Q.  Isn't  it  the  paramount  object?  A.  I  should  say  it  is  the 
principal  object.  I  don't  think  it  is  the  exclusive  object.  Any 
statistician  or  accountant  who  wants  to  make  an  analysis  of  costs 
has  got  to  have  that  information  whether  he  is  employed  in  the 
Commission  or  employed  by  some  outside  firm. 

Q.  What  particular  public  benefit  is  such  exact  knowledge  of 
the  cost  of  the  operation  of  the  car?  Wherein  does  that  benefit 
the  public  either  as  an  investor  or  otherwise?  A.  In  any  contest 
between  groups  of  investors,  where  it  is  necessary  to  analyze  costs, 
that  information  would  be  very  valuable,  and  — 

Q.  How  would  that  in  any  way  affect  the  capital  issue  ?  A. 
It  wouldn't  necessarily  affect  the  capital  issue. 

Q.  How  would  it  affect  in  any  way  the  decision  of  a  rate  case  ? 
A.  It  would  affect  accounting  between  groups  of  investors,  be- 
tweesa  some  reorganization  committee  of  bondholders,  for  example, 
which  might  have  a  claim  on  the  profits  for  a  certain  period,  and 
where  there  are  leases  of  the  bonds,  the  question  of  the  profits 
arising  under  the  lease  is  a  question  that  has  been  before  various 
groups  of  investors  in  the  City  very  directly,  and  both  the  seat  mile 
and  the  car  hour  and  unit  are  used  by  accountants  in  maldng  such 
analysis. 

Q.  Have  you  any  statistics  that  indicate  to  what  extent  these 
annual  reports  and  the  other  statistical  matter  required  by  your 
department  are  used  by  investors  and  bankers  and  brokers?     A. 
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Why,  we  print  a  thousand  copies  of  the  pampUet  containing  the 
sunxoiary  of  important  reports,  and  those  thousand  copies  are 
called  for  bj  bankers  and  investors  and  the  public. 

Q.  And  those  usually  average  about  two  years  in  their  publica- 
tion after  the  report  is  filed  ?  A.  ISTo,  sir,  the  summary  for  the 
quarter  ending  in  March  has  been  published,  was  published,  well, 
a  week  or  two  ago. 

Q.  You  mean  your  bound  volume  ?  A.  No,  that  is  a  quarterly 
pamphlet. 

Q.  How  long  have  you  been  issuing  a  quarterly  pamphlet?  A. 
That  was  started,  I  think,  in  1908  or  1909. 

Q.  How  can  you  issue  a  quarterly  pamphlet  on  an  annual  state- 
ment ?  A.  The  quarterly  pamphlets  are  on  the  basis  of  quarterly 
report. 

Q.  Do  you  require  in  addition  to  the  annual  report  a  quarterly 
report?    A.  A  quarterly  report  and  a  monthly  report. 

Q.  As  detailed  ?    A.  The  monthly  report  is  a  four-page  report 

Q.  And  what  does  that  require  of  the  corporations  that  are  re- 
porting to  you?  A.  That  requires  a  statement  of  revenue  and 
operating  expenses  and  the  trafiic  data  —  on  each,  the  earning  amd 
expenses  for  the  entire  company  and  the  traffic  data  on  each  car 
line  —  each  car  line  or  route.  The  New  York  Railway  Company, 
for  example,  operates  some  fifteen  or  twenty  ear  lines  or  routes. 
Vre  asked  them  to  report  the  number  of  ears  operated  on  each 
group,  the  number  of  car  miles,  the  number  of  trips,  the  number 
of  car  seat  miles,  the  number  of  passengers  carried,  the  number 
of  transfers  given  — 

Q.  Do  they  have  to  give  you  that  ear  seat  mile  record  every 
month  ?     A.   Every  month. 

Q.  What  is  your  quarterly?  A.  The  .quarterly  is  mainly  a 
statement  of  financial  condition  —  that  is  it  contains  the  balance 
sheet,  it  contains  the  balance  sheet  and  the  summary  of  the  in- 
come account. 

Q.  Now  are  there  any  other  reports  besides  the  monthly  quart- 
erly and  annual  reports  required  of  these  corporations  ?  A.  Those 
are  the  only  ones  required  generally  of  all  companies.  There  are 
some  special  reports  required  in  particular  instances  —  and  there 
are  some  reports  required  by  other  departments,     l^or  example, 
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there  is  a  semi-annual  report  as  to  cars  purchased  and  oars  retired, 
which  is  required  by  the  Inspection  Bureau ;  and  there  are  account 
reports  also  required  but  I  don't  handle  those. 

Q.  Are  any  of  these  companies  required  to  report  to  you  daily  ? 
A.  Some  of  them  are  required  to  report  daily.  The  lessee  of  the 
City  Subway  reports  daily  as  to  the  number  of  tickets  sold  on  the 
subway  and  on  each  of  the  four  elevated  lines. 

Q.  That  is  the  result  of  the  Subway  Contracts?  A.  I  should 
say  yes. 

Q.  And  not  as  a  matter  of  regulation  ?  A.  We  use  it  for  both 
purposes;  but  primarily  it  would  come  as  a  result  of  the  muni- 
cipal contract. 

Q.  Is  this  the  most  simpliiied  workable  form  that  can  be  devised 
for  effective  regulation  ?  A.  Yes,  sir.  I  say  that  without  any 
qualification  that  embodies  the  experience  that  we  have  accumu- 
lated in  eight  years.  It  is  a  smaller  report  than  is  required  by  the 
Interstate  Commerce  Commission  of  the  steam  railroads. 

Q.  What  evils  does  that  prevent  in  the  way  of  corporate  man- 
agement and  corporate  capitalization  from  this  ?  A.  That  is  not 
susceptible  of  any  specific  answer  further  than  it  does  give  the  facts 
and  so  far  as  the  policy  of  publicity  is  to  give  facts,  it  may  pre- 
vent evils  in  corporate  management. 

Q.  Do  the  Commissioners  ever  read  any  of  these  reports  ?  A. 
I  don't  know. 

Senator  Thompson. —  I  had  supposed  that  we  wouldn't  have 
any  more  trouble  of  questioning  of  personality  in  this  investiga- 
tion. We  remember  that  back  in  the  Gillespie  times  that  the  peo- 
ple were  asked  to  bring  papers  before  the  Committee  attempted 
to  tell  the  Committee  who  to  send  for  the  investigation.  There 
were  certain  persons  that  they  were  not  pleased  to  get  the  in- 
formation to  be  brought  to  the  attention  of  the  Committee.     I 

don't  care  particularly  about  with  the  Mayor  of  the 

City,  but  when  the  Mayor  of  the  City  attempts  to  tell  this  Com- 
mittee who  they  shall  send  to  look  at  the  public  records  in  the 
City  Hall,  I  think  they  have  a  right  to  disagree.  To-day  the 
Committee  sent  a  man,  one  of  the  attaches  of  the  Committee,  to 
the  City  Hall  to  look  through  certain  records,  and  the  word  came 
back  that  the  Mayor  would  refuse  to  allow  that  particular  man  to 
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examine  tke  records.     I  think  that  the  Committee  has  the  right 
to  elect  its  own  assistants,  Mr.  Chairman. 

Senator  Lawson. —  I  agree  with  that. 

Senator  Thompson. —  Without  interference  even  from  the 
Mayor  of  the  City.  I  am  willing  to  move  out  of  the  City  Hall 
when  the  Sinking  Fund  Commissioners  want  to  meet  in  it.  Now 
I  want  to  subpoena  the  issuing  in  the  morning  of  the  records. 

Mr.  Stehuster. —  Dr.  Weber,  the  investigation  of  the  financing 
methods  of  the  Brooklyn  Eiapid  Transit  system  were  before  us  to- 
day, and  we  find  that  while  the  Brooklyn  Rapid  Transit  Company 
is  not  required  to  account  or  report  in  any  way  to  the  Public  Ser- 
vice Commission,  it  dominates  certain  important  public  service 
corporations.  Are  you  familiar  with  their  methods  of  financing 
these  public  service  corporations,  particularly  as  to  the  issue  of 
what  they  denominate  certificates  of  indebtedness  ?    A.  Yes,  sir. 

Q.  You  have  studied  tb.at  system,  have  you,  as  they  use  it  ?  A. 
I  am  familiar  with  it  as  it  is  in  the  reports. 

Q.  Are  you  familiar  with  the  fact  tbat  those  certificates  of  in- 
debtedness while  payable  on  demand  will  be  likely  to  run  for  a 
long  period  of  years  unredeemed  and  unpaid?  A.  Yes,  that  is 
a  fact. 

Q.  And  are  you  familiar  with  the  fact  that  those  certificates 
are  only  issued  for  what  are  deemed  fixed  capital  items,  such  as 
the  acquisition  of  properties  and  the  improvement  of  the  facili- 
ties of  corporations  who  issue  them?  A.  That  is  my  understand- 
ing. 

Q.  What  supervision  or  investigation  is  made  by  the  Commis- 
sion or  any  of  its  departments  in  respect  to  the  expenditures  that 
are  evidenced  by  these  certificates  of  indebtedness?  A.  I  don't 
know  of  any. 

Q.  Has  the  commission  any  power  or  control  whatsoever  over 
those  expenditures  and  the  setting  up  of  those  capital  items  ?  A. 
Yes,  I  think  it  has  certain  powers  arising  under  the  provision  of 
tie  law  wbioh  gives  the  Commission  power  to  prescribe  account- 
ing procedure  and  to  decide  as  to  particular  outlays  or  receipts, 
the  proper  classification  of  particular  outlays  or  receipts. 
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Q.  The  anlj  way  in  which  these  matters  are  brought  tO'  the  at- 
tention of  the  Committee  are  through  the  annual  report  or  some 
of  the  interim  reports  protecting  those  expenditures?  A.  That 
was  true  under  the  Commission's  practice;  no  examination  of 
books  is  regularly  undertaien,  but  such  examination  is  made  only 
in  connection  vAtk  an  investigation  as  to  rates  or  as  to  the  au- 
thorization of  security  issues. 

Q.  Are  you  aware  of  the  fact  that  by  the  filing  of  the  annual 
report  and  the  correction  of  such  criticisms  as  your  department 
might  make  of  such  a  report,  after  a  given  time,  the  company  has 
deemed  acquiescence  on  the  part  of  the  Commission?  A.  ISTo,  I 
don't  think  that  follows. 

Q.  Are  you  aware  that  the  companies  themselves  so  conceive 
the  situation  ?    A.  ISTo,  I  am  not. 

Q.  Are  you  familiar  vpith  the  form  of  the  certificate  of  indebted- 
ness that  they  issue?  Have  you  ever  seen  any  of  them?  A.  I 
don't  recall  at  this  moment. 

Q.  Well,  I  will  show  you  form  of  certificate  of  indebtedness 
which  is  used  by  the  Transit  Development  Company,  a  subsidiary 
of  the  Brooklyn  Rapid  Transit  Company,  and  which  Mr.  Abel 
says  is  substantially  the  same  as  is  used  with  all  of  the  companies. 
"Now,  that  certificate  of  indebtedness  is  a  promise  to  pay  just  the 
same  as  a  note  on  demand,  is  it  not?    A.  Yes,  sir. 

Q.  And  that  woiild  be  its  legal  effect,  in  your  opinion,  would 
it  not  ?  A.  I  don't  know  that  my  opinion  is  worth  as  much  on  a 
question  of  a  commercial  law. 

Q.  But  on  such  an  ordinary  question  we  would  expect  an  ac- 
countant to  know  something.  But  we  will  pass  it  over.  Wherein 
is  this  different  by  the  method  employed  than  the  issue  of  a  bond 
secured  by  a  trustee  to  a  mortgage  for  a  period  of  years  or  secur- 
ing notes.  You  are  aware,  are  you,  that  these  'are  secured  by  mort- 
gage ?  A.  In  some  cases  they  are  secured  by  mortgage  but  not  in 
all  cases: 

Q.  You  know  that  all  of  these  certificates  of  indebtedness  that 
have  been  issued  by  the  allies  or  subsidiary  companies  of  the 
Brooklyn  Eapid  Transit  Company  have  upon  the  acquisition  by 
the  Brooklyn  Eapid  Transit  Company  of  those  certificates  been 
lost  and  pledged  under  its  mortgage,  its  first  refunding  mortgage, 


Repoet  of  Joint  Legislative  Committee  HdS 

with  the  trustee  of  the  Central  Trust  Company,  and  there  held  as 
collateral  security  for  bonds  which  are  issued  for  a  like  amount  ? 
A.  That  is  true,  but  as  to  the  security  for  the  certificates  them- 
selves, it  is  not  true  that  those  certificates  are  secured  by  a  mort- 
gage on  the  property  created  with  the  moneys  derived  from  the 
certificates. 

Q.  That  makes  it  all  the  worse,  then,  doesn't  it?  A.  Unless 
there  is  a  mortgage  to  secure  those  certificates  of  indebtedness,  the 
holder  of  the  certificate,  it  doesn't  seem  to  me,  has  got  anything 
like  the  seciirity  that  he  would  have  it  he  held  a  bond,  a  mortgage 
bond. 

Q.  'No,  but  so  far  as  establishing  a  right  to  c'apital,  isn't  he  by 
this  method  establishing  a  right  to  capital  that  is  beyond  the  con- 
trol of  the  Public  Service  Commission  ?    A.  That  is  true. 

Q.  And  in  actual  effect,  that  is  what  is  being  accomplished 
through  this  method  of  certificates  of  indebtedness  on  the  public 
service  corporations  allied  with  the  Brooklyn  Rapid  Transit  Com- 
pany? A.  It  is,  with  this  qualification,  Mr.  Schuster:  That  if 
a  law  should  be  enacted  forbidding  one  corporation  to  hold  stock 
in  anothea:  corporation,  the  security  of  this  indebtedness  wouldn't 
be  first-class,  because  it  would  have  no  mortgage  security  behind 
it.  The  security  that  they  now  have  is  through  the  stock  con- 
trolled. 

Q.  Well,  if  the  law  were  so  framed  that  it  would  require  the 
holding  company,  like  the  Brooklyn  Rapid  Transit  or  the  Inter- 
borough  Consolidated  to  report  to  the  Public  Service  Commission, 
would  it  strengthen  the  situation  ?  A.  Oh,  absolutely.  No  ques- 
tion about  that.  I  am  sure,  if  you  will  permit  me  to  say,  that  I 
think  that  is  one  of  the  primary  defects  of  the  present  law,  in  that 
it  exempts  holding  corporations  from  the  control  of  the  public  au- 
thorities- 

Q.  The  Commission  has  knovsm,  or  its  department  over  which 
you  are  the  head,  has  known  of  this  process  and  taken  care  of  the 
fixed  capital  expenditures  on  the  part  of  the  New  York  Con- 
solidated and  the  other  operating  corporations  of  the  Brooklyn 
Rapid  Transit  System  for  several  years,  has  it  not?     A.  Yes;  it 
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denied  the  application  of  one  of  the  subsidiary  companies  to  make 
a  mortgage  to  secure  these  certificates  of  indebtedness. 

Q.  On  what  ground  —  do  you  recall  ?  A.  On  the  ground  that 
it  would  permit  the  company  to  issue  an  indefinite  amount  of  in- 
debtedness without  the  approval  of  the  Commission. 

Q.  Thep  are  doing  that  now,  are  they  not  ?  A.  They  are  doing 
it,  but  this  indebtedness  is  not  the  security  of  a  mortgage. 

Q.  But  they  get  the  same  result  and  as  a  matter  of  actual  fact, 
the  holders  of  those  certificates  have  just  as  good  security  as  if  it 
were  a  bond.  Isn't  that  true  now,  just  as  a  matter  of  actual  fact 
and  experience  in  that  proposition  ?  A.  I  don't  think  I  can  quite 
agree  with  that,  because  there  is  always  a  possibility  of  the  enact- 
ment of  a  law  forbidding  one  corporation  to  hold  the  stock  of 
another,  and  in  that  case  these  certificates  would  be  insecure. 

Q.  I  am  asking  you  about  the  fact  today,  not  tomorrow.  A. 
So  long  as  the  stock  controls,  they  are. 

Q.  They  set  up  these  expenditures  and  charge  them  to  their 
fixed  capital  account  and  report  that  to  you  or  to  the  Commission  ? 
A.  Yes,  sir. 

Q.  And  as  we  understand  them,  if  you  don't  criticise  it,  you 
have  accepted  it  and  approved  of  it?  A.  That  is  an  entire  mis- 
take. The  Commission  has  never  given  any  reason  for  that  con- 
clusion at  all.  Whenever  a  company  makes  application  for  con- 
sent to  issue  securities,  the  Commission  goes  back  to  the  books,  the 
original  records,  no  matter  what  reports  have  been  filed  with  the 
r*onimission. 

Q.  (Mr.  Schuster.)  It  has  the  same  effect  so  far  as  the  ap- 
proval of  the  capital  issues  are  concerned  except  that  they  can't 
refund  it  today.  But  here  is  a  certificate,  protected  in  the  hands 
of  a  trustee,  under  a  mortgage  that  by  its  terms  will  run  for  a 
hundred  years  from  its  date.  A.  You  have  got  your  hand  on 
papers,  while  you  speak,  of  corporations  which  we  have  nothing  to 
do  with  —  one  is  the  Transit  Development  Company  and  the 
other  is  the  Brooklyn  Rapid  Transit  Company. 

Q.  (Mr.  Schuster.)  They  are  able  to  finance  and  able  to  es- 
tablish a  record  of  fixed  capital  through  a  period  of  years  that 
inevitably  the  courts  will  recognize,  I  believe. 
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Dr.  Weber. —  And  there  is  also  this  point  —  that  any  thorough- 
going checking  of  capital  expenditures  should  be  made  contem- 
poraneously with  the  expenditures.  There  should  be  an  inspection 
of  the  property- 

Q.  Dr.  Weber,  both  Mr.  Abel,  the  auditor  of  the  Brooklyn 
Eapid  Transit  System,  before  this  Committee,  and  Mr.  Gayuor 
before  the  Sub-committee,  have  testified  that  in  substance  this  an- 
nual report  is  of  no  value  of  them  and  it  is  at  large  cost  that  they 
provide  it ;  that  in  their  opinion,  the  old  system  of  reports  required 
by  the  old  railroad  commission  was  far  more  adequate  as  a  medium 
of  publicity  than  this,  and  far  more  useful  to  them  as  a  working 
tool.  In  fact  they  tell  me  they  don't  use  these,  whereas  they  still 
use  the  others.  A.  In  that  sense,  they  use  this  just  as  much  as 
they  use  the  others.  The  fact  is  those  companies  all  have  in  their 
own  files  monthly  reports  that  give,  so  far  as  operation  is  con- 
cerned, what  we  call  information  every  year  annually. 

Q.  What  have  you  that  you  give  to  the  public  as  large  that  is 
of  any  value  whatsoever  as  a  result  of  this  vast  accumulation  daily, 
monthly,  quarterly  and  annually,  from  these  corporations,  as  far 
as  publicity  is  concerned  ?    A.  We  give  pubdicity  — 

Q.  I  am  trying  to  get  something  that  is  of  use  to  the  man  who 
wants  to  invest  on  his  own  judgment,  and  not  the  man  who  is  going 
to  buy  a  vast  amount  of  securities  examined  by  experts.  What 
benefit  to  the  ordinary  small  investor  that  he  can  iise  his  own 
judgment  in  the  study  of  it  to  determine  whether  he  wants  to  btiy 
a  share  of  stock  or  a  bond  of  any  public  utility  corporation  under 
your  supeiwision  ?  A.  The  average  small  investor  usually  looks 
at  revenue  and  expense  and  especially  net  profits.  We  publish 
every  month  a  statement  showing  the  earnings,  the  operating  ex- 
penses and  divided  between  maintenance  and  other  operations,  and 
the  taxes  and  the  resulting  net  surplus  of  every  company  listed. 
That  monthly  summary  contains  the  information  that  the  average 
investor  will  want  and  that  is  available  from  our  files  within  a  few 
weeks  after  the  close  of  each  month.  If  the  investor  wants  further 
detail  that  appears  in  our  quarterly  pamphlet,  an  eight  page  pam- 
phlet, which  contains  the  balance  sheet,  the  statement  of  the  finan- 
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cial  condition.  Theii  if  he  wants  tO'  go  still  further  and  have  re- 
ports prepared  by  experts,  he  has  got  to  use  the  annual  report. 
Now  those  are  published  in  printed  fomi  where  the  man  can  get 
at  them ;  and  if  he  wants  the  very  latest  results,  which  is  not  usually 
the  case,  because  a  period  of  five  or  six  years,  even  if  it  doesn't 
include  the  last  year,  is  sufficient ;  he  can  get  it  by  coming  to  the 
office  as  a  great  many  of  them  do'  come  there  to  consult  the  reports 
that  have  not  yet  been  printed. 

Q-  How  many  come  there  to  the  office  on  the  average  to  consult 
your  reports  ?     A.  There  would  be  several  a  week. 

Q.  What  do  you  mean  by  several  ?  Do  they  average  one  a  day  ? 
A.  Very  nearly.  But  the  point  is  that  if  we  didn't  publish  these 
monthly  and  quarterly  statements,  there  would  be  a  great  many 
required. 

Q.  How  many  copies  of  those  monthly  reports  do  you  circiilate  ? 
A.  There  is  one  thousand  copies  circulated. 

Q.  Is  there  a  mailing  list?  A.  There  is  a  mailing  list  con- 
taining banking  houses,  investment  houses  — 

Q.  Is  that  mailing  list  kept  upi  from  year  to  year  by  a  special 
request  on  the  part  of  these  banking  houses  ?  A.  I  don't  handle 
that  mailing  list  and  I  couldn't  tell  you. 

Q.  You  don't  know  anything  about  the  detail  of  the  distribu- 
tion of  those  reports,  then,  do  you  ?  A.  ISTo,  I  don't  follow  it  from 
month  to  month.  Requests  for  these  pamphlets  frequently  come  to 
me  and  I  simply  direct  them  to  be  placed  on  the  mailing  list. 

Senator  Lawson. —  Well  now,  Dr.  Weber,  as  an  expert  for  the 
Public  Service  Commission,  I  show  you  the  annual  report  of  the 
New  York  Consolidated  Railroad  Company  for  the  year  ending 
June  30th,  1915,  and  I  will  read  to  you  on  pages  30  and  33,  and 
ask  you  to  give  me  an  explanation  of  how  anyone  reading  this  re- 
port would  glean  any  information  as  to  who  received  this  com- 
mission : 

Under  disposition  of  Stocks  and  Bonds  of  the  Brooklyn  Union 
Elevated  Railroad  Company,  Stocks  and  Bonds  Outstanding,  the 
year  1915,  it  reads:  "  Purposes  for  which  stocks  and  bond«  were 
issued  —  preferred  stock."     Then  on  the  fourth  line  it  says,  "  Is- 
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sued  under  reorganization  plan  for  commission,  $500,000."  Wow, 
$500,000  worth  of  stock  of  the  Brooklyn  Union  Elevated,  was  is- 
sued to  someone  apparently  in  payment  of  the  commissions  for  re- 
organization work.  Does  this  report  show  who  that  $500,000 
was  issued  to?  A.  We  can't  get  into  an  annual  report  all  the 
particulars  as  to  the  security  of  the  revenues  from  the  very  be- 
ginning of  the  company.  If  you  did  you  would  have  a  volume 
several  times  the  size  of  this.  All  that  we  ask  for  it  is  whether  the 
securities  were  issued  for  cash  for  property  or  for  services  or  other 
considerations. 

Senator  Lawson. —  That  doesn't  quite  answer  my  question. 
That  report  shows  to  the  Public  Service  Commission  that  some- 
body received  $500,000  as  commission.  'Now  it  doesn't  show  who 
got  the  $500,000.  It  doesn't  show  for  what  it  was  issued,  except 
it  says,  "  Issued  under  reorganization  plan  for  cash,  second  mort- 
gage and  commission."  ISTow  it  is  very  essential  to  a  prospective 
stockholder  who  wants  information  as  to  the  details  of  a  report  of 
that  railroad  to  know  for  what  these  stocks  were  issued.  If  it  was 
issued  for  a  commission  there  ought  to  be  some  place  in  the  re- 
port to  show  in  detail  what  was  done  to  earn  this  $500,000  of 
stock.  Don't  you  think  so  ?  A.  That  might  be  true  for  the  year 
covered  by  the  report,  but  you  understand  these  securities  were 
not  issued  during  this  year,  but  before. 

'  .''  "'.'^ 

Senator  Lawson. —  All  right.     What  does  the  Public  Service 

Commission  do  when  it  gets  a  report  showing  that  there  was  stock 
issued  in  payment  of  commission  ?  Do  they  ask  for  the  informa- 
tion outside  of  the  report  ?  A.  In  the  first  place,  no  securities  can 
now  be  issued  without  the  consent  of  the  Commission,  and  only 
upon  the  conditions  imposed  by  the  Commission.  One  of  the  con- 
ditions asserted  in  all  of  its  orders  is  a  requirement  that  reports 
shall  be  made  of  the  use  of  the  proceeds  and  those  reports  are  in 
detail. 

Senator  Lawson. —  I^ow,  can  you  tell  us.  Doctor,  under  that 
report,  can  you  turn  to  any  part  of  the  report  and  show  this  Com- 
mittee who  received  that  Commission  of  $500,000,  what  it  was  is- 
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sued  for  and  what  compensation  or  consideration  was  given  to  the 
Brooklyn  Union  Elevated  Eailroad  Company  for  the  $500,000 
worth  of  stock?  A.  JSTo,  because  that  would  be  foreign  to  the 
purposes  of  the  report.  These  securities  were  issued  years  and 
years  ago,  and  you  wouldn't  expect  — 

Senator  Lawson. —  I  don't  so'  consider.  This  is  a  disposition 
of  stocks  and  bonds  of  the  Brooklyn  Union  Elevated,  when  the 
New  York  Municipal  Eailroad  Company  was  organized.  That  is 
evidently  what  the  report  intends  to  convey.  That  is  of  recent  ori- 
gin. A.  This  sheet  represents  the  entire  capitalization  of  the  iN'ew 
York  Consolidated  Eailroad,  and  that  includes  bonds  that  were 
issued  in  1899  and  even  in  1896,  and  stock  that  was  issued  un- 
doubtedly since  the  organization  of  this  company,  in  about  1896. 
Practically  all  of  these  securities  have  been  outstanding  for  fifteen 
years. 

Senator  Lawson. —  If  the  average  investor  wants  to  know  any- 
thing pertaining  to  that  item,  how  does  that  investor  go  about 
seeking  that  information  ?  A.  He  would  have  to  go  to  the  report 
for  the  year  in  which  those  securities  were  issued. 

Q.  What  is  the  idea  of  recapitulating  that  same  amount  of 
statistics  year  after  year  in  an  annual  report  that  something  has 
happened  two  or  three  or  four  years  prior  to  the  report  itself? 
What  good  is  it  to  the  Public  Service  Commission?  What  good 
is  it  to  the  investor?  What  good  is  it  to  the  public  generally  to 
have  that  information  about  a  public  utility  corporation?  A.  I 
think  any  investor  would  like  to  know  how  much  of  the  bonds  or 
stock  of  a  corporation  has  gone  for  cash,  how  much  of  those  securi- 
ties have  gone  for  profit,  how  much  have  gone  for  some  other  con- 
sideration. 

Senator  Lawson. —  The  Commission  is  not  concerned  then  in 
what  has  been  issued  for  commissions  in  the  work  of  reorganiza- 
tion? A.  ISTo,  our  question  here  is  this:  Llere  is  a  schedule  of 
stocks  actually  issued  prior  to  the  present  year,  first  par  value; 
secondly,  the  cash  received  as  a  consideration  for  the  issue ;  third, 
the  cash  value  of  other  property;  fourth,  cash  value  of  services 
received  as  a  consideration;   and  fifth  the  net  discount.      This 


Report  of  Joint  Legislative  Committee  659 

sheet  is  intended  to  give  that  information  in  such  form  as  the  com- 
pany has  it- 

Q.  (Mr.  Schuster. )  They  will  have  to  give  it  every  year  here- 
after, will  they  not  ?    A.  Yes. 

Q.  That  same  information  ?    A.  That  is  true. 

Q.  What  is  the  excuse  for  that,  Doctor  ?  You  have  got  that  in 
your  office  once;  you  keep  on  asking  for  that  same  information 
year  after  year.  A.  Do  you  think  it  is  necessary  to  impose  upon 
the  investor  the  burden  of  going  through  the  reports  and  adding 
this  up  year  by  year,  when  a  few  minutes  of  time  on  the  part  of 
a  clerk  can  insert  it  in  the  annual  report  ? 

Senator  Lawson. —  I  know,  but  you  impose  it  as  a  burden  upon 
the  company. 

Mr.  Schuster. —  It  isn't  a  question  of  a  few  minutes  of  time. 
A  corporation  is  keeping  men  at  it  constantly. 

Dr.  Weber. —  That  is  not  one  of  the  things  that  they  are  keep- 
ing men  at. 

Mr.  Schuster. —  If  you  have,  before  you  start  in  with  the  first 
report  of  your  company,  the  data  there  for  that  year,  if  you  re- 
ceive in  the  next  year  simply  the  accounts  of  that  year,  it  is  a 
very  simple  matter  for  your,  experts  who  are  employed  by  the 
year  to  make  up  a  report  by  adding  that  data  themselves.  Why 
should  you  require  the  corporation  to  reiterate  year  after  year 
the  same  facts  with  the  added  facts  of  each  year,  and  then  it  comes 
into  your  office  and  you  go  through  the  same  regime  yourselves 
and  republish  it  to  the  world  at  large  again  in  the  same  form. 
What  particular  good  and  advantage  is  it  ?  A.  Because  anybody 
who  takes  one  of  these  reports  expects  to  find  that  information 
there.  As  a  matter  of  fact  that  is  one  of  the  things  that  has  been 
handed  down  by  the  old  Railroad  Commission. 

Mr.  Schuster.- —  Isn't  it  possible  for  you  to  get  up  a  report  by 
taking  what  data  you  had  in  1915  and  adding  to  that  report  what 
vou  received  that  modifies  your  1915  report  by  reason  of  cur- 
vent  transactions  in  '16  and  so  on,  each  subsequent  year,  and  in 
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that  way  you  have  an  organization  there  that  is  big  enough  to 
take  care  of  this. 

Dr.  Weber. —  That  wouldn't  be  the  report  of  the  corporation. 

Mr.  Schuster. —  This  isn't  the  report  of  the  corporation  that 

you  issue;  it  is  a  compilation  of  that  report. 

Dr.  Weber. — -When  these  documents  are  taken  into  court  as 
original  documents,  that  is  a  matter  of  information  that  ought  to 
be  found  in  the  report. 

Mr.  Schuster. —  How  often  are  those  taken  into  court  ?  A.  We 
have  perhaps  a  couple  of  cases  a  month. 

Mr.  Schuster. —  You  have  a  couple  of  cases  a  month.  Do  you 
mean  the  Public  Service  Commission  ?  A.  I  mean  where  they  are 
called  for  by  subpoenas. 

Q.  In  what  character  of  litigation  ?  A.  There  have  been  a  great 
many  calls  for  them  in  connection  with  the  reorganization  of  the 
surface  lines  here  in  Manhattan,  the  litigation  between  various 
companies  and  groups  of  investors,  and  there  are  occasionally  calls 
for  them  in  personal  jury  suits. 

Q.  This  question  of  capitalization  wouldn't  cut  any  figure  in 
a  negligence  action,  would  it  ?    A.  IvTo,  that  is  true. 

Senator  Lawson. —  They  are  largely  minimized  now  under  the 
Workmen's  Compensation  Act,  aren't  they?  A.  So  far  as  the 
street  railways  are  concerned  the  negligence  actions  are  rather 
brought  by  the  outside  public  than  by  employees. 

Senator  Lawson. —  Now  in  conclusion  I  just  want  to  say  this: 
My  inference  from  reading  this  report  would  lead  me  to  believe 
that  at  some  time  or  other  a  railroad  company,  not  this  particular 
railroad  company,  but  any  railroad  company,  might  reorganize, 
change  their  legal  title  and  they  might  issue  to  a  banking  firm  or 
an  individual  or  anybody  who  will  take  part  in  reorganization,  a 
half  a  million  dollars  of  the  stock  of  the  company  and  there  would 
be  no  more  details  for  the  Public  Service  Commission  or  for  the 
average  investor  than  is  contained  in  this  report  carried  from  year 
to  year,  of  a  half  a  million  dollars  issued  for  commissions.     That 
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is  my  inference  from  it,  ^and  it  seems  to  me  that  the  reports  to  the 
Commission  might  be  more  specific  in  detail,  because  it  is  very 
essential  that  companies  are  not  milked  or  mulcted  for  large  sums 
of  money  in  reorganization  plans. 

Mr.  Schuster. —  The  trouble  and  complaint  is  that  it  is  too  de- 
tailed. 

Senator  Lawson. —  It  is  too  detailed  in  directions  that  are  not 
requisite  and  in  other  directions  it  is  not  detailed  enough. 

Dr.  Weber. — ■  Each  individual  has  his  own  interest.     He  would 
like  to  see  the  report  developed  in  certain  directions. 
Adjournment  to  Saturday,  June  24,  1916,  at  10'  o'clock. 


COPY  OF  EXHIBIT  4. 

Paid  Dec.  21,  1911,  Office  of  Treasurer. 
Brooklyn  Eapid  Transit  Co., 
85  Clinton  Street, 
Brooklyn,  E".  T. 


Office  of  General  Counsel. 

December  20,  1911. 
Mr.  Howard  Abel, 

Comptroller. 
Dear  Sir: 

Will  you  please  prepare  voucher  for  two  thousand  dollars  to 
Philip  J.  Britt,  retainer  in  the  action  of  the  Admiral  Eealty  Co. 
against  the  Bradley  Contracting  Co.  and  Wm.  J.  Gaynor,  et  al., 
by  the  Brooklyn  Eapid  Transit  Co.  to  assist  Mr.  Conway,  counsel 
for  the  Bradley  Contracting  Co.  in  said  action.  Please  send 
voucher  to  us. 

Yours  very  truly, 

G.  D.  Yeomans, 

General  Counsel. 
fCopy.) 
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N.  S.  359. 


1911. 


5M.     4-3-11.     0— 65806. 
To  Piilip  J.  Britt,  Dr. 


Dec.  20.     For  amount  as  per  bill  attached $2,000.00 

Retainer  in  the  action  of  Admiral  Eealty  Co.  against  Bradley  Con- 
tracting Co.,  William  J.  Gaynor  et  al. 
Paid  Dec.  21,  1911,  Office  of  Treasurer. 

Vouchered  Dec.  21,  1911  —  Comptroller. 

O.  K.— M  G  P,  6-9-13. 


(Copy.) 


Charge 

Subways 

H.  A. 


Law  DepaetmejS't. 
Date,  .  .  . 


Checked  by 
Charge  0.  K. 

Correct 


Date, 


Date, 


Correct 


Date,  12-20-11. 
George  D.  Yeomans, 
General  Counsel. 


Approved  for  Payment, 
T.  S.  W. 


President 


Brooklyn  Rapid  Transit  Co. 


1911. 


To  Philip  J.  Britt,  Dr. 


Dec.  21.  Retainer  in  the  action  of  Admiral  Realty  Co,  against 
Bradley  Contracting  Co.,  William  J.  Gavnor  et  al, 
$2,000.00. 
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Paid  Dec.  21,  1911,  Office  of  Treasurer. 

O.  K.—  M  G  P,  6-9-13. 
Paid  Dec.  21,  1911,  Cheek  No.  1100, 
Long  Island  Loan  &  Trust  Co., 

H.  A. 
(Copy.) 

Entered  —  Folio  457-C. 
Vouehered  Dec.  21,  1911  —  Comptroller. 
Received  Dec.  21,  1911  —  Office  of  Treasurer. 

Audited, 

LP.  Devereux, 
Auditor  of  Disbursements. 
Approved  for  Payment, 


Viee-Pres't  and  Gen.  Mgr. 

Approved, 

Howard  Abel, 

Comptroller. 


(Copy.) 
JSTo.  1100.  New  York  City,  Dec.  21,  1911. 

Long  Island  Loan  &  Trust  Company, 
Borough  of  Brooklyn. 
Pay  to  the  order  of  Philip  J.  Britt  two  thousand  &  00/100 
dollars  ($2,000.00.) 

Brooklyn  Rapid  Transit  Co. 
$2,000.00/100. 

Howard  Abel, 

Comptroller. 
W.  J.  O^NeiU, 

Ass't  Treasurer. 
Not  over  two  thousand  dollars  ($2,000.00.) 

(Copy  of  reverse  side  of  check.) 
Pay  Long  Is.  L.  &  Tr.  Co.,  Brooklyn,  N.  Y.,  or  order,- endorse- 
ments guaranteed.     First  Nat'l  Bank,  N.  Y. 

Philip  ,T.  Britt. 
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(Keverse  of  Voucher.) 

Brooklyn  Eapid  Transit  Co. 

1911.     Vouoher  Ho.  4120.     Dec. 

Amount,  $2,000.00. 
In  favor  of  Philip  J.  Britt. 


Suhwajs,  $2000.00, 


T.  C.  R. 

1/\ 

12-21-11. 

)0. 

Verified 

with 

Dec.  21, 

1911 

Daily    ( 

!asli    Statement 

COPY  OF  EXHIBIT  5. 

(Copy  of  Check.) 

jSTew  York  City,  Aug.  21,  1912. 

No.  1435. 

Copy. 

Long  Island  Loan  &  Trust  Company, 
Borough  of  Brooklyn. 

Pay  to  the  Order  of  Charles  A.  Collin 

Three  thousand,  eight  hundred  &  00/100 Dollars 

Brooklyn  Kapid  Transit  Co., 

C.  D.  Meneely, 

Treasurer. 
$3,800.00/100. 

A.  P.  Clausonthue, 
For  Comptroller. 

T 

(Copy  of  Reverse  of  Check) 

Pay  to  the  Order  of  ]!>I^assau  National  Bank, 
Brooklyn,  N.  Y. 
For  Deposit. 
Charles  A.  Collin. 
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The  Hanover  JSTational  Bank 
Of  The  City  of  New  York. 

1-33 
Elmer  E.  Whittaker, 

Cashier. 


Copy. 


Nassau  JSTat'l  Bank  of  B'klyn. 

Paid 

Aug. 

22 

1912 

3d  Teller. 


]Sr.  S.  359.  5M.     4-3-11.     0— 65806. 

B.  R.  T.  Co. 

To  Charles  A.  Collins Dr. 

Aug.  20  for  special  legal  services  in  Admiralty  Realty 
case,  in  the  Eyon  case  and  the  Hooper  case  to 
test  the  constitutionality  of  Brooklyn   Union 

El.  preferential  in  Subway  matter .^$3800.00 

MGP  Paid 

6-11-13.  Aug.  21,  1912 

Office  of  Treasurer 
Vouehered 
Aug.  21,  1912 
Comptroller 

A     P     C 


Law  Department 

Checked. Date 

Charged Date 

Correct. Date 

8-21-12 


Correct, 
Approved  for  Payment  Audited 


I.  P.  Devereux, 


Auditor  of  Disbursements. 
T.  S.  W.  Approved, 

A.  P.  Clausonthue, 
For  Comptroller. 
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Brooklyn  Rapid  Transit  Co. 

To  Charles  A.  Collin  Dr. 


1912. 


Aug.  20.     Bill  rendered  for  special  legal  services,  $3,800.00. 

M  G  P 
6-11-13 
CDM 
8-21-12 

Paid 
Aug.  21,  1912. 
Office  of  Treasurer. 


Paid 

Aug.  21,  1912 


Check  'So.  1435. 
L.  I.  L.  &  Tr.  Co. 
Indexed 
Folio  340  ES. 


Approved  for  Payment. 


"Voucher ed 
Aug.  21,  1912 
Comptroller. 
Received 
Aug.  21,  1912 
Office  of  Treasurer. 

Audited,  I.  P.  Devereux, 

Auditor  of  Disbursements. 


Vice-Pres.  &  Gen.  Mgr.  Approved, 


(Copy  of  Reverse.) 


Comptroller. 


Brooklyn  Rapid  Transit  Co., 
1912.     Voucher  No.    Aug.  4Y23. 
.    Amount,  $3800.00. 
In  favor  of  Charles  A.  Collin. 
Subways,  $3800.00. 


Cha.     8-21-12. 
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COPY  OF  EXHIBIT  6. 

'New  York  Municipal  Railway  Corporation. 

85  Clinton  Street,  Brooklyn,  N.  Y. 

Voucher  No.  C  May,  115 
T     2063 
Date  May  26,  1914. 
Statement  of  Account  Covered  by  This  Voucher-Draft. 
1914. 
May  26.     Fox  services  rendered  in  the  matter  of  litiga- 
tion affecting  the  Dual  System  Rapid  Transit  Con- 
tracts   ' $2,500.00 

This  check  must  be  presented  at  bank  within  15  days. 
Payable 

from  Copy 

Account  "  B  " 

8144 
Accepted 

Payable  at  Merchants'  ITational  Bank  through  New  York  Clear- 
ing house.  Central  Trust  Company  of  New  York. 

(Signed)     M.  Ferguson, 

Secretary. 

This  Voucher-Draft,  when  duly  certified  by  the  Comptroller  and 
signed  by  the  Treasurer,  is  payable  at  the  ofEce  of  Central  Trust 
Company  of  New  York,  when  receipted  and  endorsed  aa  per 
notice  below. 
Certified, 

(Signed)     Howard  Abel, 
Comptroller, 
Dated  May  26,  1914. 

(Signed)     C.  D.  Meneely, 

Treasurer. 

Received of  New  York  Municipal  Railway  Cor- 
poration, the  sum  of  $2,500.00. 
Two  thousand  five  hundred  00/100  dollars  in  full  of  the  above 
account. 

Morgan  J.  O'Brien, 
By  M.  J.  O'B.,  Jr. 

Notice. — The  above  receipt  must  be  dated  and  signed  by  the 
person,  firm  or  corporation  in  whose  favor  this  Voucher-Draft  is 
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made,  or,  when  signed  by  anotlier,  the  authority  for  so'  doing  must 
in  all  cases  accompany  the  signature.  In  the  ease  of  a  corpora- 
tion this  Voucher-Draft  must  be  sig-ned  by  an  authorized  officer  of 
the  company. 


(Reverse  of  Voucher — Page  1.) 

Por  Deposit  in 
Equitable  Trust  Co. 
To  Account 

Morgan  J.  O'Brien. 
Pay  to  the  Order  of  Hanover  JSTational  Bank,  'New  York. 
Endorsements  Guaranteed,  The  Equitable  Trust  Co.  of  ]^.  Y. 

'Copy. 
H.  M.  Walker,  Treas. 
Received  Payment,  New  York  Clearing  House,  May  27,  1914. 

Hanover  S"ational  Bank. 
The  Equitable  Trust  Co.  of  JSTew  York. 

Paid. 
City  Collection  Dept.,  May  27,  1914. 

The  Equitable  Trust  Co.  of  IST.  Y. 


New  York  Municipal  Railway  Corporation. 
85  Clinton  Street,  Brooklyn.  IST.  Y. 
W-H 

May  25,  1914, 
Office  of  President. 
Mr.  Howard  Abel, 

Comptroller. 
Dear  Sir. —  Noting  the  attached  correspondence  and  resolution 
of  our  Executive  Committee  to-day,  please  pass  New  York  Muni- 
cipal Voucher  in  favor  of  Hon.  Morgan  J.  O'Brien  for  $2,500.00 
and  send  it  to  me  for  transmission. 

Yours  truly, 

(Sig-ned)     T.  S.  Williams. 
Encs.  President. 


Ejepobt  of  Joint  Legislative  Committee  669 

Cash  "  B  " 
(Copy.) 
Eesolution  adopted  by  Executive  Committee  of  the  New  York 
Municipal  Railvsray  Corporation  on  May  25,  1914. 

Paid 

May  26,  1914 
Office  of  Treasurer 
Ttesolved,  that  the  officers  be  and  they  hereby  are  authorized  to 
pay  to  Hon.  Morgan  J.  O'Brien  the  sum  of  twenty-five  hundred 
dollars  ($2500.00')  as  this  Company's  share  of  a  five  thousand 
dollar  ($5000.00)  fee,  assumed  jointly  by  this  Company  and  the 
Interborough  Rapid  Transit  Company  for  services  rendered  by 
Judge  O'Brien  in  the  matter  of  litigation  affecting  the  Dual  Sys- 
tem Rapid  Transit  Contracts. 

Vouehered 

May  26,  1914 

Comptroller's 

No.       May,   115 

Copy. 

New  York  Municipal  Railway  Corporation     Voucher  No.  T  2063 
85  Clinton  Street,  Brooklyn,  N.  Y.  C.  May,  115 

Date,  May  26,  1914. 
To  Morgan  J.  O'Erien: 

(Statement  of  Account  covered  by  this  Voucher-Draft.) 
1914         For  services  rendered  in  the  matter  of  litga- 
May  26       tion  affecting  the  Dual  System  Rapid  Tran- 
sit Contracts $2,500.00 

Paid  May  26,  1914  Received  May,  26,  1014 

Office  of  Treasurer  Office  of  Treasurer 

Chargeable  to : —     Construction  "  B." 

Amount,  $2,500.00.  COPY. 

Audited 

(Signed)     DeF.  P.  Rudd, 

Auditor  of  Disbursements. 
Approved, 

(Signed)     C.  D.  M., 

Vice-President. 

(Rush.) 
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(Copy  of  Eeverse.) 

New  York  Municipal  Eailway  Corporation : 
Month  of  May,  1914,  No.  May  115. 
Amount,  $2,500.00. 
COPY. 

Construction  "  B  "  $2,500.00 
Verified  with  May  26,  1914. 
Daily  Cash  Statement. 


COPY  OF  EXHIBIT  Y. 

New  York  Municipal  Eailway  Corporation.     A^oucher  No.  C.  Oct. 

179,  T  696 
Date  November  7,  1913. 
To  Kuhn,  Loeb  &  Co., 

52  William  St.,  New  York  City. 

(Statement  of  Account  Covered  by  this  Voucher-Draft.) 
1913  Bill  rendered  by  Messrs.  Cravath  &  Hender- 
Aug.  6  son  for  professional  services  and  disburse- 
ments in  connection  with  the  issiie  and  sale 
of  $40,000,000.  Six-year  5  per  cent.  Se- 
cured Gold  Notes  of  Brooklyn  Eapid  Tran- 
sit Company  under  agreement  with  Central 
Trust  Co.    of   New   York,    dated   July    1, 

1912 $25,284.49 

Our  proportion  —  1/2,  $12,642.25. 
2111  CITY  COLLECTION  DEPAETMENT 

COPY. 
This  Voucher-Draft,  when  duly  certified  by  the  Comptroller  and 
signed  by  the  Treasurer,  is  payable  at  the  office  of  Central  Trust 
Company  of  New  York,  when  receipted  and  endorsed  as  per  notice 
below. 
Certified 

(Signed)     Howard  Abel, 
Comptroller. 
Dated  Nov.  13,  1913.  (Signed)     C.  D.  Meneely, 

Treasurer. 
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Eeceived  Nov.  14,  1913,  of  l^ew  York  Municipal  Eailway  Cor- 
poration, the  sum  of  $12,642.25. 
Twelve  Thousand  Six  Hundred  Forty-Two  and  25/100  Dollars 
in  full  of  the  above  account. 

Kuhn,  Loeb  &  Co. 
JSTotice: — The  above  receipt  must  be  dated  and  signed  by  the 
person,  firm  or  corporation  in  whose  favor  this  Voucher-Draft  is 
made,  or,  when  signed  by  another,  the  authority  for  so  doing  must 
in  all  cases  accompany  the  signature.  In  the  case  of  a  corporation 
this  Voucher-Draft  must  be  signed  by  an  authorized  officer  of  the 
company. 

(Reverse  of  Voucher-Draft.) 
PAID 
11-17-13   ■ 

Pay  to  the  Order  of  Cravath  &  Hen- 
derson, Kuhn,   Loeb  &  Co. 
For  Deposit,   Pay  to  the   Order  of 
The  Equitable  Trust  Co.  of  N.  Y., 
Cravath  &  Henderson. 
The  National  City  Bank  of  N.  Y. 

Paid. 
E.  T.  Co.  of  ISr.  Y.,  2nd  Teller,  Main 

Office. 
Pay  to  the  Order  of  Hanover    Xa- 
tional  Bank,  New  York.    Endorse- 
ments Guaranteed. 
The  Equitable  Trust  Co.  of  X.  Y., 

Walker,  Treasurer. 
The  Equitable  Trust  Co.  of  N.  Y. 
Paid. 
Xew  York  Municipal  Eailway  Corporation, 
85  Clinton  Street, 
Brooklyn,  N.  Y.  W-Ii 

Office  of  President.  November  5,  1013. 

(Copy.) 
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Mr.  Howard  Abel, 

Comptroller. 
Dear  Sir: 

Please  note  attached  bill  dated  August  6,  1913,  to  Messrs.  Kuhn, 
Loeb  &  Company  from  Cravath  and  Henderson  for  $25,284.49, 
in  connection  with  the  issuance  and  sale  of  $40,000,000  six-year 
five  per  cent,  secured  Gold  notes  of  the  Brooklyn  Rapid  Transit 
Company. 

With  the  approval  of  our  Executive  Committee  we  have  agreed 
to  pay  one-half  the  amount  of  said  bill,  namely  —  $12,642.25,  and 
please  have  voucher  passed  therefor. 

While  originally  this  was  a  B.  B.  T.  charge  it  will  eventually 
be  paid  by  the  ISTew  York  Municipal  Bailway  Corporation,  and 
I  see  no  objection  to  having  that  corporation  pay  it  directly,  if 
counsel  approve. 

Yours  truly, 

(Signed)     T.  S.  Williams, 

President. 

0.  K. —  G.  D.  Y.     But  not  out  of  bond  proceeds. 

Enc.     CDM. 

Mr.  Abel. —  When  the  voucher  is  ready  for  transmission  please 
send  it  to  Mr.  Otto  H.  Kahn,  c-o  Kuhn,  Loeb  &  Co. —  TSW. 


New  York,  August  6,  1913. 
Messrs.  Kuhn,  Loeb  &  Co., 

To  Cravath  &  Henderson,  Dr. 

Purchase  of  $40,000,000  six-year  five  per  cent,  se- 
cured gold  notes  of  Brooklyn  Rapid  Transit  Com- 
pany issued  under  its  trust  agreement  with  Central 
Trust  Co,mpany  of  New  York,  dated  July  1,  1912. 

To  professional  services  in  connection  with  the  above.    25,000.00 
Disbursements. 

Printing $108.69 

Extra  stenographic  services   (nights) 139.75 
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Telegrams,  telephone  tolls,  messengers,  fil- 
ing fees,  carfares,  etc 36.05 

284.49 


$25,284.49 


Approved  for  $12,642.25.     See  T.  S.  W.'s  correspondence  with 

Mr.  Otto  H.  Kahn,  of  Kuhn,  Loeb  &  Co. —  T.  S.  W. 

O.  K.—  DeF.  P.  Eudd. 
(Copy.) 


'New  York  Municipal  Eailway  Corporation, 
85  Clinton  Street,  Brootlyn,  I^.  Y. 

Voucher  No.  C.     Oct.  179.     T. 

Date  November  7,  1913. 

To  Kuhn,  Loeb  &  Co., 

52  William  Street,  New  York  City. 

Statement  of  Account  Covered  by  this  Voucher-Draft. 

1913. 

Aug.  6,  Bill  render.ed  by  Messrs.  Cravath  &  Hen- 
derson for  professional  services  and  dis- 
bursements in  connection  with  the  issue 
and  sale  of  $40,000,000  six-year  five  per 
cent,  secured  gold  notes  of  Brooklyn 
Eapid  Transit  Company  under  agree- 
ment with  Central  Trust  Co.  of  New 

York,  dated  July  1,  1913 $25,284.49 

Our  proportion  —  one-half .  ■  •      12,642.25 

Paid  Nov.  13,  1913,  Office  of  Treasurer. 
Eeceived  Nov.  11,  1913,  Office  of  Treasurer. 
Chargeable  to :     Auth.  41  C-4. 
Group:     G  H. 
H.  Amount,  $12,642.25. 
6—22 


674        Investigatiok  of  Public  Seevice  Commissioh-s 

Paid  ATov.  13,  1913,  Office  of  Treasurer. 

S. 

Audited, 

(Signed)     DeF.  P.  Eudd, 

Auditor  of  Disbursements. 
Approved, 

(Signed)     T.  S.  W., 

President. 


(Copy  of  reverse  of  Voucher-Draft.) 

New  York  Municipal  Eailway  Corporation. 

Verified  with., 
Month  of  October,  1913.     l^o.  Oct.  179. 
Amount,  $12,642.25.  IS^ov.  13,  1913. 

Daily  Cash  Statement 

G.     Suspense  (Groups  A.  to  E.,  inclusive) $12,642.25 

(Copy  of  Journal  Entry.) 
Journal  Entry:     Kew  York  Municipal  Railway  Corporation. 
COPY.  February,  1914. 

Construction  "  B."  $12,642.25 

Fixed  Capital  subsequent  to  Jan.  1,  1909.     Auth.  41  C-4. 

Transfer  Voucher  October  179   from  Fixed   Capital   to   Con- 
struction "  B  "  Account. 


COPY  OF  EXHIBIT  8. 

Brooklyn  Eapid  Transit  Company,  '  Treas.  No.  595 

85  Clinton  Street, 
Brooklyn,  N.  Y. 
To  Joline,  Larkin  &  Rathbone, 
54  Wall  Street, 

New  York,  N.  Y. 
Comptroller's  No.  April  13. 
Registered  by  W.  H.  F. 

This  check  must  be  presented  at  bank  within  15  days. 
(Copy.) 
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1913. 

Apr.  12.  Your  bill  of  April  1,  1913,  rendered  Cen- 
tral Trust  Company  of  ISTew  York  (for 
itself  and  associates),  as  follows: 
All  services  rendered  under  or  in  connection 
with,  contract  between  Brooklyn  Rapid 
Transit  Company  on  the  one  part  and 
your  company  and  others  on  the  other 
part  evidenced  by  letters  dated  June 
10,  1912,  and  including  all  services  ren- 
dered to  Central  Trust  Company  of 
!New  York  as  trustee  in  respect  to  mat- 
ters connected  therewith    $50,000.00 

This  voucher,   when   duly   certified  by   the   Comptroller   and 
signed  by  the  Treasurer,  is  payable  at  the  jleehanics  Bank  of 
B.rooklyn,  IST.  Y.,  when  receipted  and  endorsed  as  per  notice  below. 
Certified, 

(Signed)      Howard  Abel, 

Comptroller. 
Dated  Apr.  14,  1913.  (Signed)     C.  D.  Meneely, 

Treasurer. 

Received  Apr.  15,  1913,  of  BTooklyn  Rapid  Transit  Company, 
the  sum  of  fifty  thousand  ($50,000)  00/000  dollars  in  full  of 
the  above  account. 

Joline,  Larkin  &  Rathbonc, 
By  John  Ferguson,  Jr., 

Cashier. 

ISFotice. —  The  above  receipt  must  be  dated  and  signed  by  the 
person,  firm  or  corporation  in  whose  favor  this  voucher  is  made, 
or,  when  signed  by  another,  the  authority  for  doing  so  must  in 
all  cases  accompany  it.  In  the  ease  of  a  corporation  this  voucher 
must  be  signed  by  an  authorized  officer  of  the  company. 

(Copy  of  Reverse  of  Voucher,   Page   1.) 

Pay  to  the  Order  of  Thei  Mechanics  and  Metals  Xational  Bank 

of  The  City  of  New  York. 
Joline,  Larkine  &  Ratbbone 
(Copy.) 
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Eeceived  payment  througli  New 
York  Clearing  House,  4  Apr.  15, 
1913         4 

Mechanics  &  Metals  !N'ational  Bank, 
l^ew  York. 

New  York,  April  1,  1913. 

Central  Trust  Company  of  New  York  (for  itself  and  its  associates) 
To  Joline,  Larkin  &  Eathbone,  Dr., 
Ho.  54  Wall  Street. 

All  services  rendered  under  or  in  connection  with.  Contract 
between  Brooklyn  Rapid  Transit  Company  on  the  one  part  and 
your  company  and  others  on  the  other  part  evidenced  by  letters 
dated  June  10,  1912,  and  including  all  services  rendered  to  Cen- 
tral Trust  Company  of  New  York  as  Trustee  in  respect  to  matters 
connected  therewith,  $50,000. 

Note : — A  memorandum  of  disbursements  in 
connection  with,  the  matter  will  be 
furnished  when   printing  bills,   &c., 
have  been  received. 
COPY 

Brooklyn  Rapid  Transit  Co., 

85  Clinton  St.,  Brooklyn,  N.  Y. 
Office  of  the  President.  April  7,  1913. 

Mr.  Howard  Abel,  Comptroller. 
Dear  Sir: 

I  enclose  herewith  bills  from  Messrs.  Joline,  Larkin  & 
Eathbone  for  $50,000  and  from  Messrs.  Spooner  &  Cotton 
for  $35,000  in  the  matter  of  services  rendered  to  the  Central 
Trust  Company,  Messrs.  Kuhn,  Loeb  &  Company  and  Messrs. 
Kidder,  Peabody  &  Company,  bankers  under  the  agreement 
of  June  10,  1912,  together  with  letter  of  transmission  from 
the  Central  Trust  Company. 

I  also  enclose  transcript  from  minutes  of  meeting  of  the 
Executive  Committee  of  the  B.  E.  T.  Co.  today  approving 
these  bills. 
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Please  consult  with  Mr.  Meneely  or  myself  as  to  the  time 
of  payment. 

Yours  truly, 

(Signed)     T.  S.  Williams, 
COPT  President. 

Transcript  from  Minutes  of  Executive  Committee,  B.  E.  T.  Co., 

April  Ifh,  1913. 

Bills  were  laid  before  the  committee  from  Messrs.  Joline,  Lar- 
kin  &  Eathbone  and  from  Messrs.  Spboner  &  Cotton,  represent- 
ing services  of  counsel  employed  by  Central  Trust  Company, 
Messrs.  Kuhn,  Loeb  &  Company  and  Messrs.  Kidder,  Peabody  & 
Company,  Bankers  under  the  agreement  of  June  10,  1912,  the 
bills  being  transmitted  for  payment  on  behalf  of  the  Bankers  by 
the  Central  Trust  Company  of  ISTew  York,  and,  on  motion  duly 
made  and  seconded,  it  was 

Eesolved,  that  the  bills  of  Joline,  Larkin  &  Eathbone  for  $50,- 
000  and  that  of  Spooner  &  Cotton  for  $35,000,  on  account  of  the 
services  above  described,  be  approved  and  ordered  paid. 

(Copy.) 

Central  Trust  Company  of  New  York. 

51  Wall  Street,  April  4,  1913. 

Brooklyn  Eapid  Transit  Company, 
85  Clinton  Street. 

Brooklyn,  ISTew  York. 

Dear  Sirs:  We  enclose  herewith  bills  received  from  Joline, 
Larkin  &  Eatlhone,  Esqrs.,  and  Spooner  &  Cotton,  Esqrs.,  rep- 
resenting services  of  counsel  employed  by  us  and  our  associates  in 
the  matter  of  Note  Agreement  of  your  Company,  and  we  forward 
them  to  you  for  payment  under  our  agreement  with  you. 

Very  truly  yours, 

G.  W.  Davison, 
Vice-President. 
Copy. 
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Urooklyn  T'.apld  Transit  Company. 

Jolinc,  Larkin  &  Rathbone, 
April  1.'!  54  Wall  Street, 

W.  I-L  P.  Xe^  York,  N.  Y. 

1913  Yonr  bill  of  April   1,   1913,  rendered   Central  Trust 

Apr.  1-2     Company  of  Xew  York   (for  itself  and  associates'),  as 
follows :  Paid 

Apr.  14  1913 
Office  of  Treasurer. 
All  services  rendered  under  or  in  connection  with  Con- 
tract between  Brooklyn  Rapid  Transit  Company  on 
the  one  part  and  yonr  company  and  others  on  the 
other  part  evidenced  by  letter^;  dated  June  10,  1912, 
and  ineludins;  all  services  rendered  to  Central  Trust 
Company  of  Xew  York  as  Trustee  in  respect  to  mat- 
ters connected  therewith $50,000.00 

Payment  autb'rized  by  letter  of  President,  dated  April  7,  1913, 
enclosing  Transcript  from  ]\rinutes  of  Executive  Committee,  B.  R. 
T.  Co.,  April  7,  1913. 

(Che3k  595.) 
Fifty  Thousand.  50,000.00 

Reecived  00 

Apr.  14,  1913 
Office  of  Treasurer. 

Youchcred 

Apr.  12,  1913 

Comptroller's 

Xo.     Apr.  13 

C.  1).  M.  Audited, 

(Sig-ned)     DcP.  P.  Rudd. 

Auditor  of  Disbursements.    ' 

Reverse. 
N.  Y.  ]\[unielpal  Ry.  Corp'n. 
1913.     Youeher  Xo.       Apr.  13. 

Amount  $50,000.00  $50,000.00. 

To  -Toline    Larkin  &  Rathbone. 

Yeriiied  Y'ith  Apr.  14,  1913. 
Daily  Cash  Statement. 
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COPY  OF  EXHIBIT  9. 

Treas.  ISTo.  596. 
Brooklyn  Rapid  Transit  Company. 
85  Clinton  Street,  Brooklyn,  jST.  Y. 
To  Spooner  &  Cotton. 
Comptroller's  Xo.     Apr.  14. 
Registered  by  W  H  F 
1913. 

Apr.  13  Professional    services    as    counsel    for    the 

purchasers  of  notes  of  the  Brooklyn  Rapid 
Transit  Company  under  Trust  Agreement 
dated  July  1,  1912,  in  regard  to  mortgages 
and  contracts  of  the  ■  Xew  York  Municipal 
Railway  Corporation,  the  Xew  York  Consoli- 
dated Railroad  Co'mpany  and  the  Brooklyn 
Rapid  Transit  Company  connected  with  the 
construction   and   operation  of  the   proposed 

new  rapid  transit  railways $35,000.00 

Copy 
This  Cheek  must  be 
Presented  at  Bank  within 
15  days. 
This  Vcaicher,  when  duly  certified  by  the  Comptroller  and  signed 
by  the  Treasurer,  is  payable  at  the  Mechanics'  Bank  of  Brook- 
h'n,  X.  Y.,  when  receipted  and  endorsed  as  per  notice  below. 
Certified, 

Ploward  Abel, 

Comptroller. 
Dated  Apr.  11,  1913. 

C.  D.  Meneely. 

Treasurer. 
Received  April  15,  1913,  of  Brooklyn  Rapid  Transit  Company, 
the  sum  of  $35,000.00. 

Thirty-five  thousand 00/100 

in  full  of  the  above  account.  Dollars 

Xotioe. — The  above  receipt  must  be  dated  and  signed  by  the 

person,  fimi  ot  corporation  in  whose  favor  this  voucher  is  made, 

or,  when  signed  by  another,  the  authority  for  doing  so  must  in 
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all  cases  accompany  it.    In  the  case  of  a  corporation  this  voucher 
must  be  signed  by  an  authorized  officer  of  the  company. 

Spooner  &  Cotton, 

(Copy  of  reverse  of  Voucher.) 

Eor  deposit  —  Spooner  &  Cotton. 
(Copy.) 

Received  payment  through  New  York  Clearing  House,  Apr.  15, 
1913,  Guaranty  Trust  Co.  of  New  York. 

New  York,  April  3,  1913. 
Purchasers  of  Notes  of  the  B.  E.  T.  Co. 
To  Spooner  &  Cotton,  Dr. 
Professional  services  as  counsel  for  the  purchasers  of 
notes  of  the  Brooklyn  Rapid  Transit  Company  un- 
der Trust  Agreement  dated  July  1,  1913,  in  regard 
to  mortgages  and  contracts  of  the  New  York  Mu- 
nicipal Railway  Corporation,  the  New  York  Con- 
solidated   Railroad    Company    and    the    Brooklyn 
Rapid  Transit  Company  connected  with  the  con- 
struction and  operation  of  the  proposed  new  rapid 

transit  railways   $35,000.00 

Received  payment, 
Vouchered  Apr.  12,  1913.     Comptroller's  No.  Apr.  14. 
Received  Apr.  8,  1913,  Gifice  of  Comptroller. 
(Copy.) 


Brooklyn  Rapid  Transit  Company, 

Spooner  &  Cotton. 

1913. 

Apr.  12.  Professional  services  as  counsel  for  the 
purchasers  of  notes  of  the  Brooklyn 
Rapid  Transit  Company  under  Trust 
Agreement  dated  July  1,  1912,  in  re- 
gard to  mortgages  and  contracts  of  the 
New  York  Municipal  Railway  Corpo- 
ration,   the    New    York    Consolidated 
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Railroad  Company  and  the  Brooklyn 
Rapid  Transit  Company  connected  with 
the  construction  and  operation  of  the 
proposed  new  rapid  transit  railways.  .    $35,000.00 
Received  Apr.  14,  1913,  Office  of  Treasurer. 
Payment  authorized  by  letter  of  President,  dated  April  Y,  1913, 
enclosing  Transcript  from  Minutes  of  Executive  Committee,  B. 
R.  T.  Co.,  April  7,  1913,  thirty-five  thousand  ($35,000.00),  dol- 
lars. 

(Check  596.) 

(Copy.) 

CDM.  Audited, 

I>eP.  P.  Rudd, 
Auditor  of  Disbufsements. 
(Reverse.) 
Brooklyn  Rapid  Transit  Co., 

1913  Voucher  No.  Apr.  14. 
Amount,  $35,000.00. 

To  Spooner  &  Cotton. 
Received  with  Apr.  14,  1913,  Daily  Cash  Statement. 
(Copy.) 

(Miscellaneous  Accounts.) 
New  York  Municipal  Railway  Corporation $35,000.00 


JUNE  24,  1916. 

The  Committee  came  to  order  at  11 :30  a.  m.,  Senator  Lawson 
presiding.  Senator  Thompson  acting  as  Counsel. 

Testimony  of  Paul  C.  Wilson. 

Mb.  Paul  C.  Wilsow,  Assistant  Secretary  to  Mayor  Mitchel, 
being  called  as  a  witness,  testified  as  follows : 

(Mr.  Wilson  is  sworn  by  Senator  Lawson  and  takes  the  stand.) 

Senator  Thompson. —  Mr.  Wilson,  what  is  your  connection  with 
the  Mayor's  office? 
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Mr.  Wilson. —  I  am  Assistant  Secretary  to  the  Mayor. 

Q.  (Senator  Thompson.)  And  the  Mayor  is  out  of  town  today  ? 
A.    (Mr.  Wilson.).    ]^o,  I  don't  understand  he  is  out  of  town. 

Q.  Is  Mr.  Martin,  the  Mayor's  Secretary,  out  of  town?  A. 
Mr.  Martin  is  Executive  Secretary  to  the  Mayor,  and  he  is  out  of 
town. 

Q.  And  Mr.  Rousseau  is  out  of  town  ?  A.  Yes,  Mr.  Eousseau 
is  out  of  town. 

Q-  Well  now,  there  are  some  papers  over  at  the  City  Hall  that 
this  Committee  desires. to  examine.  Now,  it  isn't  a  question  of 
figures  nor  accounts  nor  of  books ;  but  some  papers  that  I  want  to 
examine.  And  this  Committee  hasn't  ever  had  enough  appropria- 
tion to  hire  more  than  one  man  along  a  particular  line  —  and  we 
only  have  one  expert  accountant,  for  instance.  But  the  papers 
that  we  desire  to  examine  over  at  the  City  Hall  do  not  call  for  the 
services  of  an  expert  accountant;  it  calls  for  the  services  of  a 
man  whom  we  have  in  the  Committee,  and  happens  to  be  a  Mr. 
Kline.  !N"ow,  yesterday  the  Committee  asked  Mr.  Morse  and  Mr. 
Kline  to  go  over  to  the  Mayor's  office  to  examine  these  files  and 
open  some.  And  we  understand  there  was  a  refusal  on  the  part 
of  the  Mayor  to  permit  Mr.  Kline  to  examine  papers.  Now,  it  is 
necessary  for  the  business  of  this  Committee;  the  particular  mo- 
tive is  that  should  we  publish  what  we  want  to  otherwise  it  will 
probably  be  of  no  avail  —  that  requires  these  papers  to  be  ex- 
amined by  Mr.  Kline.  And  the  Chairman  of  the  Committee 
would  avail  himself  of  the  kind  invitation  of  the  Mayor  to  person- 
ally visit  and  perform  that  task  if  he  only  had  the  time ;  but  I 
really  can't  find  the  time  to  do  it,  and  preside  at  the  Committee 
hearings  and  take  charge  of  the  other  matters  that  have  to  come 
before  us.  So  if  the  Mayor  won't  permit  Mr.  Kline  to  go  there, 
well,  we  will  have  to  ask  the  mountain  to  come  over  here.  A.  Ask 
what  ? 

Q.  We  will  have  to  ask  that  the  files  be  brought  over  here,  so 
that  they  can  be  examined  here.  Because  I  think  it  is  for  the 
public  interest  that  these  files  be  examined.  Now,  I  appreciate 
the  situation  that  you  are  in,  being  the  only  one  in  charge  of  the 
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City  Hall  today  —  and  I  want  the  Administration  to  think  this 
over,  as  far  as  that  is  concerned.  But  Monday  morning  I'd  either 
want  the  files  produced  before  the  Committee  so  that  we  can  ex- 
amine them  —  which  we  will  appoint  a  sub-committee  for,  the 
same  as  we  did  for  the  Gillespie  papers,  and  which  examination 
Mr.  Kline  will  take  charge  of,  the  same  as  Mr.  Morse  did  in  that 
case.  Or  else,  which  would  be  much  more  convenient  for  all  con- 
cerned, allow  Mr.  Kline  to  examine  the  records  over  there.  And 
I  wish  you'd  get  in  touch  with  the  Mayor,  and  on  Monday  mo'm- 
ing  appear  and  produce  the  files.  Of  course,  we  can't  make  you 
—  we  realize  that  we  haven't  any  power  to  force  our- meetings  into 
the  Hall  of  Records,  or  the  City  Hall.  It  is  only  a  matter  of  con- 
venience. 

Xow,  that  is  the  situation,  unless  you  are  ready  to  produce  the 
papers  here  this  morning.  A.  Your  subpoena  was  served  about 
10:30  or  10:35,  and  called  for  appearance  at  11  —  which  was 
less  than  a  half  hour  in  which  to  search  the  files  in  the  basement 
of  the  City  Hall  for  the  coirespondence  requested.  It  is  obviously 
impossible  to  go  through  three  or  four  years'  files  in  twenty-five 
minutes  or  less.  There  are,  however,  papers  here  which  were,  I 
am  informed,  secured  from  the  files  by  your  representatives  Thurs- 
day afternoon.  Your  representatives  are  there  in  the  file  room 
today,  at  this  moment  —  at  least  they  were  when  I  left  the  City 
Hall  —  searching  for  presumably  these,  or  other  papers.  The 
papers  I  have  here  are  those  which,  as  I  say,  were  secured  from 
the  files  Thursday  afternoon  by  your  representative,  I  believe  Mr. 
Morse  or  his  assistant. 

(Witness  hands  papers  to  Senator  Thompson.) 

Senator  Lawson. —  Are  those  all  the  letters  mentioned  in  the 
subpoena  that  you  can  find  ?  A.  As  I  have  stated,  inasmuch  as 
the  men  representing  your  Committee  and  accompanied  by  a  repre- 
sentative of  the  Mayor's  ofiice  searched  Thursday  afternoon  and 
this  morning,  this  was  all  that  they  had  found  up  to  the  time  I 
came  t.ver  here- 

Senator  Thompson. —  Well,  I  don't  know  whether  this  Com- 
mittee has  got  the  prerogatives  or  not,  but  the  Committee  wants 
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Mr.  Kline  to  examine  those  records,  and  I  don't  think  we  will 
change  our  idea  unless  it  is  proved  that  Mr.  Kline  is  untrust- 
worthy. I  have  noticed  a  statement  that  the  Mayor  gave  for  pub- 
lication this  morning,  in  which  he  said  that  he  did  not  allow  Mr. 
Kline  to  come  because  he  did  not  trust  him.  This  is  a  public  mat- 
ter. We  are  a  public  committee,  sitting  in  the  interests  of  the 
public.  We  have  asked  to  send  one  of  our  appointees  to  attend  to 
a  public  building  and  examine  public  files.  And  the  Mayor,  a 
public  officer,  gives  a  public  statement  to  the  effect  that  he  does 
not  trust  this  man.  Under  the  circumstances,  it  is  a  matter  that 
concerns  the  public,  and  I  think  the  Committee  is  entitled  to  the 
facts  there  —  what  the  facts  are.  If  he  do'u't  trust  him,  tell  the 
public  his  facts.  If  it  is  a  private  matter,  that  is  another  thing ; 
and  I  hope  the  Mayor  won't  take  the  position  that  he  is  entitled  to 
use  his  public  office  in  relation  to  a  private  spite  that  ho  might 
have.  We  can't,  and  don't  do  that.  And  this  is  a  matter  of  far 
more  importance  than  any  personal  matter  that  might  come  up,  I 
assure  you  of  that.  And  if  we  really  didn't  feel  that  the  public 
was  interested  in  what  we  were  trying  to  ascertain  from  these 
records,  we  wouldn't  bother  with  the  situation  at  all.  And  we 
haven't  time  to  sit  as  a  committee  for  the  purpose  of  handling  any 
particular  personal  matter  that  might  exist  between  these  two 
gentlemen.  But  it  isn't  a  matter  where  we  can  use  the  services 
of  an  expert  acountant.  I  thought  I  could  at  first,  and  I  can't. 
And  I  find  that  when  we  send  Mr.  Kline  after  anything,  he  gets 
it.  Now,  if  that  is  the  reason  why  he  is  foreclosed  from  examining 
these  files,  I'd  like  to  know  it. 

Mr.  Kline. —  Was  that  a  statement  made  to  the  newspapers,  or 
to  the  Committee? 

Senator  Thompson. —  Well,  it  hasn't  been  made  to  the  Com- 
mittee yet,  so  I  won't  put  it  on  the  record. 

(To  witness.)  So  I  wish  you'd  attend  Monday  morning,  and 
either  produce  the  records  that  we  want,  so  that  they  may  be  ex- 
amined or  —  well,  that  is  the  only  order  we  have  got  a  right  to 
make,  I  think,  Mr.  Chairman. 

Senator  Lawson. —  Is  that  all  you  want  ? 
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Senator  Thompson. —  I  think  that  is  the  only  order  we  have  a 
right  to  make. 

Mr.  Wilson. —  In  other  words,  a  continuance  of  this  same  sub- 
poena is  called  for? 

Senator  Thompson. —  Yes. 

Senator  Lawson. —  Well,  if  you  will  do  that,  Mr.  Wilson,  we 
will  excuse  you  now  until  Monday  morning,  and  then  you  can 
visit  the  Committee  on  Monday  morning,  if  the  Mayor  is  willing 
to  have  you. 

Mr.  Kline. —  Mr.  Chairman,  are  you  aware  of  the  fact  that  the 
Mayor  has  issued  a  staement  affecting  me  as  far  as  my  work 
with  the  Committee  is  concerned  or  otherwise,  and  has  given  it 
to  the  newspapers?  I  asked  the  Chairman  of  this  Committee  to 
direct  the  Mayor,  or  to  ask  the  Mayor,-  to  appear  before  this  Com- 
mittee and  explain  the  basis  of  allegation  for  his  statement.  It  is 
a  public  statement  now,  whether  it  is  made  to  this  Committee  or 
to  the  newspapers.  I  ask  the  Mayor  for  an  explanation  before 
thi.-    Committee. 

Senator  Lawson. —  Well,  the  Chair  will  issue  an  invitation  to 
the  Mayor  to  appear  Monday  morning,  through  his  Secretary,  ^.Ir. 
Wilson,  and  make  any  explanation  that  the  Mayor  may  choose  to 
make  of  his  attitude  in  this  matter.  Mr.  Wilson,  if  you  will  con- 
vey the  Committee's  invitation,  the  Committee  will  appreciate  it. 

(ilr.  Wilson  leaves  the  stand.) 

Testimony  of  Edward  Thimme. 

]\'Ie.   Edwaed  Thimme,  Executive  Secretary  of  the   South 
Brooklyn  Business  Men's  Association,  appearing  as  a  wit- 
ness, testified  as  follows: 

(Mr.  Thimme  is  sworn  by  Senator  Lawson  and  takes  the  stand.) 

Senator  Thompson. —  I  used  to  be  Chairman  of  this  Commit- 
tee, Mr.  Chairman,  and  whenever  I  noticed  a  new  counsel  appear- 
ing, I  always  commented  on  it  and  scared  him  off.  And  I  just 
simply  suggest  that  to  you. 
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Senator  Lawson. —  Mr.  Senator,  if  you  want  to  read  the  early 
part  of  the  record,  why  you  will  find  that  the  Chair  has  commented 
on  it. 

Mr.  Kline. —  Mr.  Thimme,  you  appear  here  as  Secretary  to 
the  South  Brooklyn  Business  Men's  Association  ? 

Mr.  Thimme. —  I  do. 

Q.  (i\ir.  Kline.)  With  correspondence  that  you  had  with  the 
Public  Service  Commission?     A.   (Mr.  Thimme.)     Yes. 

Q.  Will  you  read  the  correspondence.  A.  (Letter  read  by  Wit- 
ness) : 

"  Brooklyn,  June  6,  1916. 
"  Secretary,   Public   Service  Commission  of  the  First  Dis- 
trict, 154  Nassau  Street,  New  York  City. 
"  Dear  Sir : 

"At  a  special  meeting  of  the  South  Brooklyn '  Business 
Men's  Association  the  Board  of  Directors  was  instructed  to 
inform  your  honorable  body  that  it  had  been  decided  to  make 
the  following  public  demands  especially  at  this  time  as  the' 
business  and  living  conditions  instead  of  showing  an  improve- 
ment are  showing  a  continuing  tendency  of  growing  worse. 

"  We,  therefore,  respectfully  ask  you  for  fullest  informa- 
tion regarding  the  matters,  what  co-operation  may  be  had  at 
the  hands  of  your  honorable  body,  and  what  suggestions  of 
a  general  nature  you  can  offer  us  to  make  these,  our  demands 
effective  in  the  shortest  possible  time. 

"  The  demands  to  which  this  organization  is  committed 
are  the  following: 

"  The  long-promised  but  never-given  .five-cent  carfare  to 
Coney  Island ; 

"  The  reduction  of  the  price  of  electricity,  say,  from  11 
cents  per  kilowatt  hour  to  three  cents; 

"  The  reduction  of  the  price  of  gas,  say,  from  80  to  50 
cents ; 

"  Cutting  telephone  rates  in  half. 

"We  understand  that  your  honorable  body  has  full  au- 
thority to  bring  about  these  most  desirable  and  necessary, 
and  in  the  end  inevitable,  changes ;  and  we  consider  that  the 
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public  welfare  could  not  be  better  looked  after  than  by  ex- 
pediting these  measures  with  all  possible  speed. 

"  We  dislike  to  take  any  decided,  drastic  and  far-reaching 
steps  in  these  premises  until  we  have  heard  from  your  honor- 
able body,  as  we  should  like  nothing  better  than  to  offer  you 
our  most  vigorous  co-opei-ation  to  bring  about  these,  the 
changes  indicated. 

"  Kindly  appreciate,  therefore,  the  necessity  of  replying  to 
these  queries  at  your  earliest  opportunity. 
"  "Very  respectfully, 

"  The  Board  of  Dieectoes, 

"  per  Edward  Thimme, 

"  Secretary." 


This  is  the  answer  we  received  on  June  the  ninth,  nineteen 
hundred  and  sixteen: 

June  9th,  1916. 
"  Edward  Thimme,  Esq.,  Executive  Secretary, 
"  South  Brooklyn  Business  Men's  Association, 
"  311  Court  Street,  Brooklyn. 
"Dear  Sir: 

"  I  am  in  receipt  of  your  letter  of  June  6th,  stating  that 
in  tie  view  of  the  directors  of  your  association,  business  and 
living  conditions  are  growing  worse  and  that  consequently 
they  have  decided  to  make  a  number  of  demands  for  drastic 
reductions  in  the  charges  of  public  service  corporations.  The 
answers  to  the  several  demands  to  which  you  state  your  or- 
ganization is  committed,  are  as  follows: 

"  1.  '  The  long-promised  hut  never-given  five-cent  carfare 
to  Coney  Island.' —  So  far  as  any  action  or  any  statement  by 
this  Commission  is  concerned,  there  has  never  been  any  prom- 
ise of  a  iive-cent  fare  to  Coney  Island,  excepting  that  con- 
tained in  the  contract  known  as  Contract  ^'o.  4  of  the  City 
of  'New  York,  by  the  Public  Service  Commission,  with  the 
New  York  Municipal  Railway  Corporation.  That  contract 
provides  that  when  through  operation  from  Manhattan  to 
Coney  Island  is  possible  over  the  New  Utrecht  Avenue  and 
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Gravesend  Avenue  brandies  of  the  4th  Avenue  subway,  the 
fare  to  Couey  Island  shall  be  five  cents.  There  is  still  a 
large  amount  of  work  to  be  done  upon  these,  so  that  it  will 
be  some  time  before  the  five-cent  fare  to  Coney  Island  will 
go  into  effect. 

"  2.  '  The  reduction  of  the  price  of  electricity,  say,  from 
11  cents  per  leilowatt  hour  to  three  cents.' —  By  an  order  of 
this  Commission,  the  ISTew  York  Edison  Company  has  made 
a  substantial  reduction  in  the  price  of  electric  current  per 
kilowatt  hour,  and  there  is  now  pending  a  ease  involving  the 
price  of  electricity  by  the  Edison  Electric  Illuminating  Com- 
pany of  Brooklyn. 

"  3.  '  The  reduction  of  the  price  of  gas,  say,  from  80  to  50 
cents.' —  The  Commission  has  recently  passed  an  order  re- 
quiring a  reduction  in  the  price  of  gas  by  four  of  the  gas 
companies  in  Queens  county  from  $1.00  to  95  cents  and 
from  $1.00  to  85  cents  per  thousand  feet.  The  rate  in  most 
other  parts  of  the  city  is  now  80  cents. 

"  4.  ''  Gutting  telephone  rates  in  half.' —  The  telephone  and 
telegraph  companies  are  not  under  the  jurisdiction  of  this 
Commission  but  are  under  the  jurisdiction  of  the  Public  Ser- 
vice Commission  for  the  Second  District.  It  is  a  matter  of 
record  that  the  telephone  rates  have  been  substantially  re- 
duced by  orders  issued  by  that  Commission. 

"  You  are  in  error  in  assuming  that  this  Commission  has 
authority  to  bring  about  conditions  which  you  desire.  The 
law  confers  upon  the  Public  Service  Commissions  in  this 
State  authority  to  fix  rates,  but  the  rates  fixed  must  be  rea- 
sonable and  justified  by  the  cost  of  production  and  the  finan- 
cial condition  of  the  companies  producing.  All  its  acts  are 
reviewable  by  the  courts  and  in  nearly  all  important  cases 
decided,  appeals  have  been  taken  by  the  companies.  In  many 
instances  the  action  of  the  Commission  has  been  upset  by  the 
decisions  of  the  courts. 

"  Very  truly  yours, 

"  TAMES  B.  WALKEE, 
"  GED— MS.  "  Secretary." 

(Letters  offered  in  evidence  as  Exhibit  1,  24-8-16.) 
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Q.  (Mr.  Kline)  Have  you  inquired  into  electric  rates  charged 
in  other  cities  ?     A.  We  have. 

Q.  Will  you  tell  the  Committee  what  you  have  learned  in  that 
regard?     A.  I  have  written  out  a  short  statement. 

Q.  Eead  the  facts  with  regard  to  the  matter. 

Senator  Lawson. —  Wait  a  moment,  now.  Can't  you  ask  your 
questions  and  let  the  witness  answer  them  from  his  statement 
rather  than  read  that  long  statement. 

Q.  (Mr.  Kline)  That  does  your  investigation  show,  without 
regarding  your  document?  A.  The  investigation  shows  that  the 
rates  charged  generally  by  public  service  corporations  of  ~Sew 
York  City  are  unreasonable,  and  in  comparison  to  other  cities, 
are  extortionate. 

Q.  What  cities  have  you  in  mind  ?  A.  I  have  in  mind  Cleve- 
land, Ohio;  Tacoma,  Washington;  Pasadena,  California;  as  far 
as  the  price  of  electricity  is  concerned. 

Q.  Are  the  electric  rates  in  those  cities  fixed  by  the  munici- 
pality?   A.  They  are. 

Q'.  And  is  the  electric  current  furnished  by  the  municipality  ? 
A.  They  are  in  these  cities ;  yes,  sir. 

Q.  What  are  the  rates  in  those  cities? 

Senator  Lawson. —  What  are  the  rates  in  comparison  with  the 
rates  in  'New  York  City?  A.  The  rates  in  !N'ew  York  City  are 
from  eleven  cents  downward  to  four  cents. 

Senator  Lawson. —  What  are  the  rates  in  these  cities  ?  A.  The 
rates  in  these  cities  are  —  In  Pasadena,  California,  five  cents ;  in 
Cleveland,  Ohio,  three  cents ;  also  in  Louisville,  entucky,  three 
cents.  Between  the  latter  two  cities  there  is  this  difference:  In 
Cleveland.  Ohio,  three  cents ;  also  in  Louisville,  Kentucky,  three 
to  its  business  men  and  residents,  at  three  cents  per  thousand 
cubic  feet ;  while  in  Louisville,  Kentucky,  it  is  a  corporation  that 
does  it.  And  the  facts  show  that  in  Cleveland,  particularly,  the 
cost  of  the  production,  cost  of  electricity,  is  less  than  a  cent,  and 
the  cost  of  distribution,  one  cent.  So  that  even  at  the  charge  of 
three  cents,  there  is  still  a  considerable  profit.  Wow,  the  fact  that 
in  Louisville,  Kentucky,  a  private  corporation  is  furnishing  elec- 
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trioity  at  three  cents  per  kilf)watt  hour,  shows  that  there  must  bo 
a  profit  at  that  figure,  even  for  a  private  oonoem  —  hooause  no 
corporation  would  thinlc  of  furnishing  public  service  free  gratis, 
for  nothing.     It  never  has  beeoi  that  way. 

Q.  What  is  the  rnio  in  Tacoma?  A.  In  Tacoma,  the  city  of 
Tacorna  sells  electricity  for  cooking  purposcH  as  low  as  (jnc  (;ont 
per  kilowatt  hour.  While  Jacksonville,  Floi'ida, —  that  iw  another 
one  of  the  cities  —  has  a  two-cent  rate  for  cooking  and  hoatiiig. 

Q.  Are  those  rates  that  yon  mentioned  the  rates  lo  small  con- 
sumers or  wholesale  consumers  ?     A,  They  are  for  all. 

Q.  Small  consumers?     A.  Yes. 

Q.  What  is  the  retail  rate  for  small  consumers  in  llic  city  of 
New  York  ?     A.  Anywhere  from  1 1  cents  — 

Q.  About  11  cents  ?  A.  Yes.  If  a  largo  amount  of  elc(;iricity 
is  used,  it  tapers  down  to  8,  6,  and  4  rjorits. 

Q.  But  the  rate  for  the  small  (ionsurtjcr  is  II  ciHits,  you  say? 
A.  Eleveoi  cents.  Yes.  'i'hat  is  the  rate  it  begins  at.  And  this 
organization  consistH  of  small  liiisinoss  men,  arid  they  fool  the 
competition  vory  keenly. 

Q.  They  feel  that  they  are  disririrniuated  against  with  regard 
to  rates?    A.  Yes. 

Q.  By  the  electric  coinpanies?  A.  Thoy  claim  for  instance, 
that  the  large  stores,  department  stores  and  others,  are  given  Ihc 
four-cent  rate  because  they  use,  of  course,  a  vtsry  largo  amount  of 
electricity.  And  we  claim  that  if  it  is  profitabh;  to  sell  electricity 
at  four  cents,  why,  the  small  business  man  is  discriminated  against 
merely  because  the  corporation  is  in  a  position  to  sandbag  him 
— ^if  he  don't  want  to  pay  it,  why  he  can  go  without  it;  he  can 
use  gas  or  anything  else. 

Q.  You  ask  this  Committee  to  inquire  into  the  reasons  for  this 
discrimination  in  electric  rates  in  this  City?     A.  Yes. 

Q.  That  is  what  yoai  arf>  lutrr;  for? — Ovc  of  th(;  reasons  that 
you  are  here?    A.  That  is  one  of  the  rofiHons,  v"-"- 

Mr.  Klein. —  That  is  all,  Mr.  Chairman. 

'S<jnator  Thompson. —  Do  you  know  ho'w  they  generate  their 
elef^Ticity  in  Cleveland?  by  watx^r  power  or  by  steam?    A.  That 
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I  don't  know.    We  didn't  look  into  that.    We  just  took  the  mere 
facts  as  they  were  found. 

Senator  Thompson. —  This  matter  has  been  inquired  into  by 
another  committee  of  the  Legislature,  of  which  I  happened  to  be 
Chainnan.  Thex'e  is  a  great  difference  in  the  cost  of  production, 
as  to  whether  you  use  water  power  or  whether  you  use  steam. 
There  is  also  a  gi-eat  difference  in  the  cost  of  production  as  to  how 
you  generate  —  in  what  quantities  j'ou  can  generate  your  steam 
power.  Ton  take  genei-ation  by  s.team  with  the  ordinary  boiler 
an-d  engine,  why,  it  costs  a  gTeat  deal  more  than  to  g-enerate  steam 
power  by  means  of  the  turbine  engines  in  large  quantities,  that 
they  use  here  in  the  City.  I  think  tliat  per  kilowatt  the  cost,  of 
generation  here  is  about  forty-three  one-huxidredths  (43-100)  of 
a  cent  per  kilowatt — ■  perhaps  forty-five  (4.5-100).  A  kilowatt 
is  a  horse  power  and  a  third.  So  tJiat  if  you  reduce  that  one-third 
it  gets  you  about  thirty  one-hundredths  —  somewhere  along  there, 
tie  cost  here  to  generate  by  steam.  That  would  mean  abo\it  $20 
to  $25  for  10,000  horse  power,  the  cost  of  production  here.  Now, 
you  can  produce  it  by  watei"  power  for  half  of  that.  "They  do  it 
■in  Niagara,  they  do  it  at  Winnipeg,  they  do  it  at  Ottawa,  they 
do  it  along  the  St.  Lawrence,  wherever  thei-e  is  water  power.  And 
it  is  a  subject  that  requires  a  great  deal  of  study ;  and  the  difficulty 
with  it  all  is  that  the  ordinary  consumer  of  electricity  doesn't  un- 
dei-stand  his  a>ntract.  He  don't  know  what  he  g-ets  for  the  money, 
nor  what  he  gets,  nor  whetlier  it  is  in  horse  power;  and  the  or- 
dinary merchant,  manufacturer,  the  man  who  us^  power  in  large 
quantities,  he  really  don't  know  what  he  is  getting  for  what  he 
pays.  He  don't  know  the  difference  between  a  horse  power,  kilo- 
watt —  sometimes  he  don't  know  the  difference  bet^vee^  a  watt 
and  an  ampere  or  a  volt  The  tenns  &xe  technical,  and  they  are 
perfectly  simple  when  you  understand  them,  but  consumers  don't 
understand  them.    Now,  that  is  the  situation. 

Mr.  Thimma —  But  all  our  members  look  at  it  from  the  busi- 
ness point  of  view. 

Senator  Thompson. —  That  is  true,  you  may.  The  difficulty 
lai^ly  lies  in  the  fact  lihat  when  electricity  was  fii-st  used  com- 
mercially, it  was  used  for  lighting,  and  the  largest  use  came  in  the 


692         Investigation  off  Public  Service  Commissions 

lighting  time  of  the  day.  Consequently  it  took  all  the  energy  and 
all  the  ability  of  the  company,  all  the  supply  of  electricity,  to 
supply  the  demand  at  that  time  of  the  day.  The  consequence 
from  that  was  that  the  largest  price  was  charged  for  lighting  — 
because  they  had  the  energy  at  the  other  times  of  the  day  for 
which  there  was  no  use;  and  so  the  largest  price  was  charged  for 
the  lighting.  That  was  the  way  it  started.  But  as  the  industry 
developed,  and  as  the  uses  to  which  electricity  has  been  put  have 
increased,  the  demand  now  comes  at  different  times,  and  the  large 
demand  comes  late  in  the  afternoon  and  late  in  the  forenoon.  But 
they  haven't  changed  the  question  of  the  large  price  for  the  light- 
ing and  the  small  price  for  the  power  —  one  cent  for  power,  and 
eight  cents  for  lighiting  is  a  very  heavy  discrimination,  and  it  falls 
on  the  class  of  men  that  you  represent. 

Mr.  Thimme. — ^  Exactly. 

Senator  Thompson. — ^And  without  going  into  the  question  of 
whether  or  not  they  are  making  too  much  money,  the  question  as 
to  the  discrimination,  the  difference  between  the  retail  price  and 
the  wholesale  price,  is  rather  apparently  too  great. 

Mr.   Thimme. —  Exactly. 

Senator  Thompson. —  And  we  will  look  into  that.  In  other 
words,  if  they'd  raise  the  cost  of  wholesale,  that  sells  down  at  ah'Out 
a  cent,  if  they'd  raise  that  some,  then  they  could  lover  this  eight 
cent  rate,  your  eleven  cent  rate  that  you  have,  down  to  three  or 
four  cents,  why,  it  would  make  the  wholesale  and  retail  prices 
come  nearer  together,  and  the  company  would  make  just  as  much 
money.  And  something  of  that  sort  ought  tO'  be  brought  about; 
because  it  is  in  force  in  Cleveland,  it  is  in  force  in  Tacoma,  it  is 
in  force  in  these  places  you  mention ;  not  only  that,  it  is  in  force 
in  all  the  large  Canadian  towns,  like  Toronto,  Hamilton,  London, 
Chatham,  Windsor,  Ottowa,  Winnipeg  —  towns  like  that  have  it 
in  force.  The  City  of  London,  for  instance  —  their  rate  i.s  two 
cents,  with  25  per  cent,  off  for  payment  by  the  tenth  of  the  fol- 
lowing month ;  and  they  make  money ;  but  they  raise  their  whole- 
sale rate.  You  can't  buy  it  at  wholesale  as  cheap  there  as  you 
can  here  in  the  City.     And  an  investigation   into  those  things 
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wouldn't  harm.  In  Winnipeg  the  private  company  was  getting 
fifteen  cents  when  they  started  municipal  operations.;  they  finally 
got  down  to  three.     It  is  a  good  story ;  it  is  all  right. 

Senator  Lawson. — ■  In  view  of  the  fact,  Mr.  Thimme,  that  this 
subject  is  now  under  investigation  by  the  Niagara  Committee, 
for  which  Senator  Thompson  is  Chairman,  this  Committee  will 
refer  that  in  time  to  that  Committee;  they  will  exhaustively  in- 
vestigate it,  and  make  the  greatest  possible  efl^ort  to  have  some 
change  in  rates,  if  it  is  possible  to  do  so. 

Senator  Thompson. —  Well,  we  will  take  that  up  as  thoroughly 
as  we  can. 

Mr.  Thimme. —  But  I  want  to  call  your  attention  to  this  fact  — 
that  the  qustion  of  electricity  is  only  one  of  the  many  complaints 
that  we  have  against  the  public  service  corporations  of  Greater 
l^ew  York.    It  is  only  one  item. 

There  is  the  question  of  gas,  there  is  the  question  of  traction,  of 
transportation. 

Senator  Lawson. —  Well,  your  gas  question  has  iww  been  set- 
tled, hasn't  it? 

Mr.  Thimme. —  Well,  it  has  not  been  settled. 

Senator  Lawson. —  Well,  you  have  got  an  80-cent  gas  down 
there. 

Mr.  Thimme. —  Yes,  but  here  vou  have  the  City  of  Detroit, 
Michigan,  furnishing  gas  at  50  cents. 

Senator  Lawson. — ■  Yes,  I  know ;  but  we  have  got  to  crawl,  all 
of  us,  before  we  walk. 

Mr.  Thimme. —  Well,  we  have  been  crawling  a  good  many 
years,  to  my  knowledge. 

Senator  Thompson. — •  Well,  I  think  the  Public  Service  Commis- 
sion ought  to  do  what  the  Committee  on  power  did.  I  think  they 
ought  to  go  and  examine  and  investigate  in  relation  to  these  cities 
that  I  have  called  attention  to,  and  that  you  have  called  attention 
to.  They  go  on  making  rates  here  in  New  York,  and  they  won't, 
absolutely  won't,  take  into  consideration  at  all  what  they  can  do 
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in  other  places.  They  absolutely  ignore  it;  and  simply  talk  on 
theoretical  facts,  theories.  They  will  bring  a  witness  here  from  St. 
Louis  who  has  got  nothing  in  the  world  but  a  theory  no  how  much 
more  can  be  charged  to  capitalization  of  one  of  those  companies 
than  they  ever  thought  of  before,  and  on  what  possible  excuse  they 
can  do  it;  and  they  will  spend  two  or  three  days  on  that,  but  ab- 
solutely won't  look  into  what  the  municipalities  are  actually  doing. 
And  I  think  the  Public  Service  Commission  ought  to  do  that. 
And  if  tliey'd  send  a  sub-committee  of  the  Public  Service  Commis- 
sion here  into  these  localities  and  see  what  they  are  doing,  I  think 
it  would  result  in  a  great  deal  of  good  here.  Of  course,  this  Com- 
mittee can't  fix  an  electric  rate,  you  know. 

Mr.  Thimme. —  1  understand. 

Senator  Tho^mpson. —  You  have  got  a  new  Public  Service  Com- 
missioiT  here,  and  I  am  beginning  to  think  tin  at  they  want  to  do 
what  is  right  —  if  they  give  them  an  opportunity ;  and  I  think 
they  should  be  given  one.  And  as  soon  as  we  get  through  investi- 
gating, why  I  think  it  would  be  the  policy  of  the  Committee  to 
give  the  Public  Service  Commission  here  all  the  encouragement 
we  can,  to  take  care  of  the  people.  They  have  get  to  know  how, 
understand.  There  is  the  Chairman  of  the  Public  Service  Com- 
mission: He  is  drawn  from  business  life,  put  into  questions  of 
public  service,  and  public  utilitites,  of  which  he  had  no  experi- 
ence. You  got  to  give  him  an  opportunity  to  get  experience  — 
and  when  you  do  you  may  get  a  great  service  from  him.  And  I 
am  rather  in  a  position  to  state  that  you  might  expect  that  I  feel 
personally  toward  encouraging  him  along  that  line. 

Mr.  Thimme. —  I  would  like  to  ask  the  Committee  one  question. 

Senator  Lawson. —  Go  ahead. 

Mr.  Thimme. —  I  would  like  to  know  if  the  Committee  —  your 
Committee,  is  aware  of  the  fact  that  it  seems  to  be  the  settled 
policy  of  our  public  service  corporations  to  prevent  by  any  and  all 
means  the  municipal  ownership  and  operation  of  public  utilities  ? 

Senator  Thompson. —  Yes,  we  have  proved  that. 
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Mr.  Thimme.^-  Yes ;  because  I  have  in  mind  — 

Senator  Thompson. — ■  And  I  am  going  to  tell  them  a  good  way 
to  prevent  it.  I  am  going  to  be  in  sympathy  with  them,  see  ?  I 
am  going  to  be  in  sympathy  with  the  public  utility  corporations 
in  that  desire,  and  I-  am  going  to  tell  them  how  to  prevent  it.  And 
I  think  if  they  don't  take  this  advice  that  they  won't  be  able  to 
prevent  it.  And  that  advice  is,  they  must  take  the  public  into 
their  confidence  and  use  them  on  the  square ;  and  then  they  will  be 
able,  otherwise  not. 

Mr.  Thimme. —  You  think  that  is  possible^ —  for  the  public 
service  companies  ? 

Senator  Lawson. —  Well,  if  it  isn't  passible  Senator  Thompson 
means  to  convey  th^at  eventually  municipal  ownership  will  come  — 
unless  the  public  utilities  corporations  realize  it. 

Mr.  Klein. —  That  is  all,  Mr.  Thimme. 

(Mr.  Thimme  leaves  the  stand.) 

Mr.  Klein. —  Mr.  Chairman,  before  I  heard  that  the  Mayor 
had  issued  a  statement,  I  had  prepared  a  letter  to  Senator  Thomp- 
son, which  I  will  read  for  the  Committee: 

"  (June  23d.  1916.) 
"  Hon  Geo.  F.  Thompson, 

"  Chairman,  Legislative  Investigating  Committee. 
"  Dear  Senator  Thompson :  In  view  of  the  fact  that  the 
Mayor  of  this  City  has  refused  to  permit  me  as  a  represen- 
tative of  your  Committee,  associated  with  Mr.  Frank  Moss, 
chief  counsel,  to  examine  certain  correspondence  in  his  posses- 
sion on  the  ground  that  he  objects  to  me  as  the  examiner,  I 
deem  it  incumbent  on  me  to  ask  you  to  invite  the  Mayor  to 
state  the  grounds  of  his  objection  to  this  Committee.  I  think 
the  Mayor  owes  it  to  this  Committee  and  to  myself  to  explain 
his  objection. 

"  With  thanks,  I  am 

"  Yours  very  truly, 

■     "  HEISTEY  H.  KLEIN." 
(Letter, read  by  Mr.  Klein  offered  in  evidence  as  Exhibit  2, 
June  24:th,  .1916.) 
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Senator  Lawson. —  Well,  the  Committee  has  invited  the  Mayor, 
Mr.  Klein,  and  presumably  the  Mayor  will  accept  hat  invitation. 

Testimony  of  Bradford  Merrill. 

Me.  Bradfoed  Meeeill,  publisher  of  The  New  York  Ameri- 
can (morning  newspaper),  being  called  as  a  witness,  trati- 
fied  as  follows: 

(Mr.  Merrill  is  sworn  by  Senator  Lawson  and  takes  the  stand.) 

Mr.  Moss. —  Mr.  Merrill,  will  you  state  your  relation  to  the 
l^ew  Tork  American? 

Mr.  Merrill. —  I  am  publisher  of  it. 

Q.  (Mr.  Moss.)  How  long  have  you  been  in  the  newspaper 
business?    A.   (Mr.  Merrill.)     Since  I  was  seventeen. 

Q.  You  feel  into  your  own  trap.  A.  I  think  thirty-four  or 
thirty-seven  years  —  continuously. 

Q.  ISTow,  in  a  few  words,  Mr.  Merrill,  I  want  to  call  your  at- 
tention to  the  publication  of  your  newspaper  on  July  20th,  1911, 
in  which  appeared  the  publication  of  a  letter  which  Comptroller 
William  A.  Prendergast  had  signed  in  your  office  the  evening  be- 
fore. And  in  view  of  the  Comptroller's  testimony  concerning  that 
matter,  I  have  reqiiested  you  to  give  a  statement  of  how  this  thing 
came  to  be,  and  of  the  interview  at  your  office,  in  your  own  way. 
A.  Well,  if  you  will  permit  it,  I  will  state  how  I  came  into  the 
matter,  looking  into  the  Subway  contract  negotiations ;  and  I  will 
be  just  as  brief  as  I  possibly  can,  but  I  will  tell  things  in  their 
proper  order. 

Mr.  Moss. —  We  don't  think  it  necessary  to  be  brief.  Take  all 
the  space  and  all  the  time  that  you  think  are  right  to  take. 

Mr.  Merrill. —  I  will  be  brief.  In  the  1909  campaign  for 
Mayor  I  was,  while  nominally  publisher  of  the  New  York  Ameri- 
can, I  was  actively  making  up  the  paper,  handling  it,  in  the  News 
Department.  That  campaign  hinged  principally  on  the  question 
of  public  ownership  of  the  new  subways ;  public  sentiment  being 
unanimously  in  favor  of  building  new  subways. 
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Early  in  the  campaign  Judge  Gaynor  publisked  in  a  magazine 
edited  by  Mr.  James  Creelman,  who  had  been  for  many  years 
a  member  of  my  stafF,  an  article  entitled  "  The  Looters  of  New 
Tori?,"  describing  the  way  in  which  ISTew  York  had  been,  as  he 
said,  looted  by  the  Metropolitan  Street  Railway  Syndicate  and  the 
operators  of  the  Subway.  He  blamed  in  that  article  city  officials 
for  making  a  contract  for  the  operation  of  the  Subway  in  which  the 
operator  understook  as  a  first  obligation  to  pay  all  the  interest 
on  all  the  bonds  issued  by  the  City  to  build  the  subways.  That 
article  was  considered  at  the  time  by  the  public,  I  think,  and  T 
know  by  Justice  Gaynor,  because  he  told  Mr.  Creelman  so  —  who 
told  me  —  the  opening  gun  in  his  campaign  for  Mayor. 

A  little  later  Mr.  Gaynor  called  upon  Mr.  Hearst.  Mr.  Hearst 
had  always  supported  Mr.  Gaynor  and  had  been  friendly  to  him 
personally  and  politcally.  Judge  Gaynor  called  at  Mr.  Hearst's 
house  for  the  purpose  of  asking  his  support.  Mr.  Hearst  asked 
two  questions  —  one  about  the  new  subways  and  the  other  about 
the  support  of  Tammany,  whether  he  had  any  understanding  with 
the  leaders  of  Tammany  Hall  that  he  should  be  nominated  on  the 
Democratic  ticket.  Mr.  Gaynor's  answers  were  evasive  on  both 
of  those  points.  On  the  subways  he  said,  "  Everybody  knows 
where  I  stand  on  municipal  ownership  and  public  ownership." 
On  the  question  of  the  support  of  Tammany  his  reply  indicated 
that  he  expected  the  support  of  Tammany.  Mr.  Hearst  told  me, 
T  think  a  day  or  two  after  that,  that  he  did  not  believe  it  would  be 
safe,  under  those  circumstances,  to  permit  the  Municipal  owner- 
ship programme  with  respect  to  the  new  subways  to  Mr.  Gaynor,  if 
he  was  relying  upon  Tammany's  support.  Later,  it  is  known  that 
the  platforms  of  the  two  parties,  first  the  Republican  party, 
pledged  itself  to  the  general  principle  of  public  control  of  future 
subways.  The  Democratic  platform  went  much  farther.  It 
pledged  distinctly  the  candidate  to  be  nominated  to  the  definite 
programme  that  the  new  Subways  should  be  built  by  the  City, 
should  be  owned  by  the  City,  should  be  controlled  by  the  City, 
and  these  words  substantially  were  used :  The  contract  for  opera- 
tion shall  be  separated  entirely  from  the  contract  for  construction. 

Judge  Gaynor  said  afterwards  on  the  stump',  several  times,  that 
he  wrote  that  plank  with  his  own  hand.     It  was  at  that  period, 
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however,  that  Mr.  Hearst  felt  that  he  could  not  trust  Judge  Gay- 
nor's  sincerity  on  the  subject  of  the  Interborough ;  and  at  the  last 
moment  in  the  campaign  he  consented  to  head  an  independent 
ticket  —  if  you  remember,  he  had  lost  even  the  emblem  of  the  In- 
dependence League,  so  it  was  practically  nothing  but  a  personal 
ticket;  and  he  took  on  that  ticket  with  him  the  candidates  already 
nominated  on  the  so-called  Fusion  ticket,  who  were  practically 
controlled  by  the  Republicans;  among  those  candidates  were  Mr. 
McAneny,  Mr.  Prendergast  for  Comptroller,  Mr.  Miller  for  Bor- 
ough President  of  the  Bronx,  and  Mr.  Sears  for  Borough  President 
of  Brooklyn. 

Mr.  Klein. —  Mr.  Mitehel  ? 

Mr.  Merrill. —  Mr.  Mitehel,  of  course,  for  President  of  the 
Board  of  Aldermen. 

The  campaign  turned  very  largely  on  the  Subway  question. 
Judge  Gaynor  out-Heroded  Herod  in  his  attacks  upon  the  Inter- 
borough and  Metropolitan  Street  Railway  Syndicate.  He  named 
them  by  name  and  he  said  again  and  again  that  if  he  were  Mayor 
they  would  never  have  a  finger  in  the  pie  —  I  think  that  was  the 
expression  that  he  used.  Mr.  Hearst  accepted  the  assurances  of 
the  other  candidates  that  they  would  support  the  public  ownership 
principle,  and  he  put  them  on  his  ticket  for  that  reason.  The 
public  believed  Mr.  Hearst.  Mr.  Hearst  stood  sponsor  for  those 
men,  and  they  received  upwards  of  $150,000  votes  on  his  ticket 
and  were  elected  because  they  were  on  his  ticket  and  for  no  other 
reason. 

The  Subway  question  was  taken  up  immediately  after  the  elec- 
tion ;  committees  were  appointed,  Mr.  McAneny  became  Chair- 
man. He  pro;josed  a  plan,  after  long  investigation.  I  won't  go 
into  it,  but  in  brief  it  was  that  the  program  should  be  laid  out  for 
new  subways  by  the  City,  that  the  corporations  bidding  for  the 
franchise  should  have  the  privilege  of  operating  for  a  certain 
number  of  years,  that  the  interest  on  the  bonds  which  they  issued 
to  pay  their  share  of  the  construction  costs  should  be  first  paid  out 
of  opeirating  revenues,  that  then  the  City's  bonds'  interest  should 
be  paid  in  full,  that  then  the  private  operators  should  receive,  I 
believe,  three  per  cent,  and  then  the  City  should  receive  three  per 
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cent.  The  plan  was  to  offer  this  option  to  the  Interborough,  and  if 
it  was  refused  to  offer  it  to  the  B.  E.  T.  The  B.  E.  T.  signified 
its  willing-ness  publicly,  in  the  newspapers  and  otherwise  by  ad- 
vertisement, to  accept  that  offer. 

This  report  of  the  so-called  Eapid  Transit  Committee,  George 
McAneny,  Chairman,  was  adopted  unanimously  by  the  Board  of 
Estimate  and  became  the  City  program.  After  which  everything 
stopped.  ~So  progress  was  made  on  the  contracts  —  preparation 
of  the  contracts.  The  whole  work  was  stalled ;  for  months  nothing 
happened,  and  gradually  it  began  to  appear  that  the  most  powerful 
banking  interests  and  the  most  powerful  railroad  interests  had 
allied  themselves  together  to  defeat  that  entire  program. 

Mr.  Moss. —  Can  you  be  more  specific  and  name  those  banking 
and  railroad  interests  ? 

Mr.  Merrill. —  I  think  the  banking  interests  were  chiefly  the 
house  of  J.  P.  Morgan  &  Company,  and  with  it,  I  think,  if  my 
memory  is  accurate,  four  hundred  and  twenty-two  other  banking 
houses  which  shared  in  its  syndicate  underwritings. 

Mr.   Moss. —  Composing  the  syndicate. 

Mr.  Merrill. —  Practically  every  important  bank  and  every  im- 
portant private  banker  in  the  City  of  ISTew  York. 

Mr.  Moss. —  Do  you  include  Kuhn,  Loeb  &  Company  as  an  im- 
portant factor? 

Mr.  Merrill. —  I  do  not.  They  were  not  bidders  in  any  way, 
shape  or  form  for  the  Interborough. 

Mr-  Moss. —  You  are  speaking  of  the  Interborough  ? 

Mr.  Merrill. —  The  Interborough  ring.  •  Kuhn,  Loeb  &'  Com- 
pany took  the  B.  E.  T.  under  their  wing,  understook  to  arrange 
all  the  financing  for  that  company ;  and  Messrs.  J.  P.  Morgan  & 
Company  undertook  to  do  all  the  financing  for  the  Interborough. 

Mr.  Moss. —  Now  the  important  railroad  interests. 

Mr.  Merrill. —  Well,  chiefly  the  Pennsylvania  Eailroad,  which 
had  a  perferctly  natural  and  perfectly  proper  interest  in  getting 
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the  Interborougli  Subway  connected  with  its  station,  as  its  prin- 
cipal competitor,  the  New  York  Central,  already  had  a  terminal 
—  a  subway  connection  with  the  Grand  Central. 

Mr.  Moss. —  Yes.  But  couldn't  the  Pennsylvania  have  become 
connected  with  the  system  even  if  it  had  been  awarded  to  the 
B.  E.  T.  ? 

Mr.  Merril. —  It  could. 

Mr.  Moss. —  Yes.  So  if  the  Pennsylvania  preferred  the  Inter- 
borough  — 

Mr.  Merrill. —  It  naturally  allied  itself  with  the  powerful  in- 
terests which  were  already  working. 

Mr.  Moss. —  The  banking  interests  ? 

Mr.  Merrill. —  The  banking  interests. 

That  was  why  the  entire  work  stopped  and  everything  came  to 
a  half  for  about  a  year  —  nearly  a  year.  Then  it  appeared  that 
the  Interborough  had  flatly  refused  the  City's  proposal  —  would, 
as  Mr.  Shonts  afterward  said  publicly,  have  nothing  whatever  to 
do  with  it.  The  B.  E.  T.  remained  in  the  field  and  was  still  in 
an  attitude  of  willing-compliance  with  the  program.  But  the 
banking  interests  united  and  the  Interborough,  social  and  political 
and  financial  interests,  were  so  strong  that  they  upset  the  whole 
City  program  —  procured  practically  the  abandonment  of  the 
program  which  had  been  unanimously  adopted  by  the  Board  of 
Estimate  and  Apportionment.  And  thereupon  began  a  new  nego- 
tiation, to  turn  over  the  new  extensions  of  the  Subway  in  Man- 
hattan and  the  Bronx  to  the  Interborough. 

Those  negotiations  came  to  a  head  in  the  Spring  of  1911,  fif- 
teen months  after  the  new  administration  was  in  power.  Mr. 
Hearst's  instructions  to  his  staff  were  not  to  tie  the  paper  to  any 
definite  program.  He  was  not  committed  to  any  man  or  any  der 
finite  plan,  or  opposed  to  any  plan  or  opposed  to  any  syndicate  or 
any  banker.  There  was  simply  two  objects  to  be  kept  in  view: 
First  to  get  the  Subways  —  that  he  regarded  as  of  paramount  im- 
portance.    Second,  to  preserve  the  principle  of  public  ownership 
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in  some  way,  so  that  the  City  might  derive  some  share  of  the  pro- 
fits from  it  own  streets.  He  worked  very  hard  in  that  Spring, 
and  left  in,  I  think,  the  month  of  May  for  Europe,  to  keep  engage- 
ments in  London  —  business  engagements  that  he  had  made  in 
London. 

The  work  of  carrying  on  the  Subway  articles  in  the  paper  then 
devolved  upon  me.  Eearly  in  July  I  found  —  I  was  informed 
■ — -that  Mayor  Gaynor  had  succeeded  in  bringing  over  neariy  a 
majority  of  the  Board  of  Estimate  to  the  Interborough.  I  was 
so  informed  by  Mr.  Maltby,  who  was  Public  Service  Commis- 
sioner, by  Mr.  Willcox,  by  our  own  City  Hall  reporter,  who  was 
in  touch  with  aU  the  interests,  with  people  interested  in  the  Sub- 
way negotiations,  and  I  heard  it  also  from  the  Times  —  'New 
York  Times,  I  think,  whose  name  I  remember. 

One  characteristic  proof  of  Judge  GaynoT's  work:  One  day 
Mr.  Willcox  —  Commissioner  Willeox  —  was  in  my  office  about 
another  matter,  and  I  asked  him,  "  How  do  you  account  for  Judge 
Gaynor's  behavior  in  the  Subway  contracts  ?"  He  said,  "  I  can- 
not account  for  it.  All  I  know  is  that  one  of  the  most  difficult 
things  I  have  had  to  deal  with  in  getting  any  kind  of  favorable 
terms  from  the  Interborough  has  been  the  opposition  of  the  Mayor. 
Every  concession  that  I  have  demanded  has  been  opposed  by  the 
Mayor."  I  must  say  incidentally,  Mr.  Chairman,  Willcox  was  en- 
titled to  a  great  deal  of  credit  for  bringing  in  competition  into 
this  question  of  subways.  He  had  first  introduced  Mr.  McAdoo, 
who  operated  the  tubes  under  the  Hudson,  to  make  a  bid  —  which 
didn't  amount  to  much,  but  which  started  the  ball  rolling.  Then 
he  induced  the  B.  E.  T.  to  come  in  and  bid  for  a  rival  line.  And 
that  of  course,  by  increasing  the  pressure  of  competition,  gave  the 
public  a  very  much  better  chance.  But  Mr.  Willcox,  as  an  illus- 
tration of  Judge  Gaynor's  —  or  Mayor  Gaynor's  attitude,  said : 
"  Eor  instance,  one  day  last  week  I  had  a  long  discussion  late  in 
the  evening  with  the  Interborough  officials  "  —  he  may  have  used 
Mr.  Shonts'  name  and  he  may  not ;  I  don't  remember  —  "  and  in- 
sisted that  some  provision  should  be  made  for  a  recapture  clause  in 
the  contract  by  which  the  City  could  get  either  one  leg  or  the 
other.     The  Interborough  was  almost  to  the  point  of  granting 
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that.  At  ten  o'cldek  the  next  morning  Mr.  Gaynor  called  me  up 
from  the  Mayor's  office  and  asked  me  to  drop  in.  I  went  over  there 
at  luncheon  time.  The  first  thing  he  said  to  me  was,  '  Willcox,.  it 
isn't  reasonable  for  you  to  insist  on  such  a  demand  as  you  made 
to  the  Interborough  last  night.'  " 

Mr.  Willcox  said :  "  I  said,  '  Mr.  Mayor,  how  did  you  hear  of 
it  ?'  "  And  Judge  Gaynor  made  some  simple  remark  —  it  was 
matter  of  hearsay,  somebody  had  brought  the  information  to  him. 

The  information  could  have  come  to  Mr.  Gaynor,  of  course,  only 
directly  from  the  officials  of  the  Interborough  with  whom  Mr. 
Willcox  was  negotiating,  because  only  two  human  being's  in  the 
world  knew  about  it  —  Mr.  Willcox  on  one  side,  the  Interborough 
officials  on  the  other.  Mr.  Willcox  had  spoken  to  no  one.  Mayor 
Gaynor  took  the  part  of  the  Interborough,  argued  that  what  Mr. 
Willcox  demanded  was  unreasonable,  that  he  ought  not  to  insist 
upon  it.  Mr.  Willcox  said  that  it  was  a  pretty  hard  situation  to 
deal  with  on  that  account.  He  was  extremely  interested  then  in 
getting  competition  and  in  getting  a  clause  into  the  contract  which 
would  make  it  possible  for  the  City  to  recapture  the  lines  at  some 
future  time  on  terms  which  were  remotely  feasible. 

Early  in  July,  as  I  have  stated,  I  heard  that  the  Mayor  had 
almost  succeeded  in  getting  a  majority  of  the  Board;  it  required 
eleven  —  I  believe  there  were  sixteen  votes  —  tO'  make  the  contract 
Mr.  McAneny  had  gone  over  very  frankly.  He  was  hypnotized 
by  the  prospect  of  a  Dual  System,  of  a  subway  system  that  would 
go  down  in  four  subways  and  put  down  seventy  miles  of  new 
tracks ;  and  as  he  stated  publicly  and  very  frankly  and  very  fully, 
"  Would  give  the  City  twice  as  many  miles  of  subway  as  it  would 
be  likely  to  get  if  it  built  them  all  for  itself."  He  became  a  frank 
advocate  of  the  bankers  and  the  corporations'  side.  I  think  he  was 
hypnotized  by  their  arg-uments.  I  never  had  the  slightest  doubt 
of  his  intergrity.  His  public  statements  were  very  full  and  clear 
at  the  time.  And  his  conversion,  frorri  his  own  report,  came 
probably  after  long  and  careful  investigation  and  reflection,  was 
gradual  to  the  corporation  view;  and  that  conversion  was  coinci- 
dent with  the  period  whem  all  these  City  officials  were  abandoning 
their  own  offices,  instead  of  continuing  the  investigation,  the  nego- 
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tiations  'in  the  places  where  they  were  clothed'  with  the  mighty 
power  of  the  City  and  backed  with  the  great  authority  of  the 
City,  they  left  their  chairs  and  went  to  private  clubs  and  private 
houses  and  private  residences  and  met  the  bankers  on  their  own 
ground  —  the  ground  where  the  City  official  is  very  small  and  the 
banker  is  very  big.  I  think  it  was  two  or  three  days  before  the 
20th  of  July,  when  the  question  was  to  come  before  the  Board 
of  Estimate,  that  I  was  informed  that  Mr.  Prendergast,  who  was 
our  last  chip  saved  from  the  whole  thing,  that  even  Prendergast 
was  going  to  the  Interborough. 

Mr.  Moss. —  Pardon  me.  You  say  Prendergast  was  the  "last 
chip."     What  had  become  of  Mitchel  ? 

Mr.  Merrill. —  Let  me  say,  let  me  put  in  right  here  as  a  part 
of  the  record,  that  Mr.  Mitchel  was  not  only  a  very  consistent 
and  strong  and  able  fighter  in  that  thing  from  the  beginning  to 
the  end,  but  he  held  out  to  the  end.  He  fought  splendidly;  and 
nobody  could  possibly  have  a  better  record  than  President  Mitchel 
had  in  all  of  those  negotiations  and  in  the  whole  matter  up  to 
the  very  end.    It  was  on  that  record  that  he  was  elected  Mayor. 

Mr.  Moss. —  Yes.  I  am  glad  to  have  you  say  that,  because  it 
has  always  seemed  to  me  that  that  was  so. 

Mr.  Merrill. —  He  can't  be  praised  too  highly. 

Mr.  Moss. —  And  it  seems  that  he  was  the  one  man  who  was 
consistent  with  his  pre-election  pledges. 

Mr.  Merrill. —  I  saw  him  repeatedly.  He  bore  all  the  pressure 
that  all  the  other  people  did,  and  he  stood  like  a  rock.  I  was 
familiar  at  the  time,  from  what  he  told  me,  of  arguments. 

Mr.  Moss. —  Then  as  to  Mr.  McAneny  —  when  he  went  over 
he  was  consistent  to  going  over. 

Mr.  Merrill. — ^Mt.  MsAneny  simply  abandoned  his  own  posi- 
tion, his  own  report,  all  his  own  ideas,  all  his  own  speeches  in 
the  campaign,  and  simply  became  a  convert  to  the  corporation 
ideas;  that  is  all. 
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Mr.  Moss. —  And  having  beeome  a  convert,  lie  remained  such ; 
he  didn't  wriggle. 

Mr.  Merrill.— He  didn't  publicly.  He  stated,  little  by  little, 
his  conversion  —  gradually,  as  I  said,  during  the  course  of  all 
these  long  secret  interviews.  But  no  one  attributed  an  improper 
motive  to  him.  I  thought  that  he  was  simply  a  case  of  a  sincere 
man'  who  had  got  under  the  dominion  of  stronger  minds  than  his 
own ;  that  is  all. 

Mr.  Moss. —  When  I  interrupted  you,  you  were  speaking  of 
Prendergast. 

Mr.  Merrill. — 'Mr.  Miller  was  fixed  by  an  extension  of  the 
Interborough's  program  in  the  Bronx  which  gave  him  more  lines. 
A  Borough  President  naturally  fights  for  his  borough.  M^"-  Sears 
wanted  the  B.  E.  T.  let  in  first.  He  was  the  Borough  President 
of  Brooklyn.  Naturally,  Brooklyn  people  will  fight  for  the  B. 
R.  T.  against  the  Interborough  — -  although  they  don't  always  fight 
for  the  B.  R.  T.  in  Brooklyn. 

Mr.  Moss. —  They  hit  the  B.  R.  T.  when  it  is  alone. 

Mr.  Merrill. —  Yes,  when  it  is  alone.  But  he  became  doubtful 
of  this  wasteful  contract,  and  was  on  the  fence  for  quite  a  time. 
And  some  weeks  before  the  question  came  to  a  vote  he  said  that 
he  thought  his  vote  would  be  the  deciding  vote.  Mayor  Gaynor 
at  that  time  said  he  would  be  responsible  for  Sears  —  that  Sears 
would  do  what  he  said.  Mr.  Sears,  it  happened,  voted  for  the  In- 
terborough contract.  And  I  believe  it  is  a  matter  of  fact  that 
Mr.  Gaynor  soon  thereafter  appointed  Mr.  Sears  to  a  City  magis- 
tracy —  long  term  office.  I  don't  know  whether  one  had  anything 
to  do  with  the  other.  I  don't  wish  to  draw  any  inferences.  Pren- 
dergast was  the  last. 

Mr.  Moss. — 'Wait  a  minute  —  you  were  speaking  of  borough 
presidents.    What  do  you  say  of  Cromwell  of  Richmond? 

Mr.  Merrill. —  Mr.  Cromwell  was  always  fascinated  by  the  pro- 
ject of  the  branch  of  the  subway  that  should  go  down  opposite  Bay 
Ridge,  and  they  were  going  to  tunnel  into  Bay  Ridge  and  put  his" 
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boroTighi  6n  tlie  subway.  It  was  always  in  the  air,  it  was  always 
a  mere  plan,  but  he  professed  to  believe  it.  No  one  else  believed 
that  it  would  be  carried  through.  And  he  always  gave  that  as  an 
excuse  idf  supporting  the  railroad. 

Mr.  Moss. —  Then  there  is  Gresser,  and  Connelly,  of  Queens. 

Mr.  Merrill. —  Gresser  was  the  Borough  President  in  Queens, 
not  Connelly.  Connelly  succeeded  Gresser  later.  Gresser  stood 
loyally  by  the  program  to  the  very  end  —  the  City  program. 
Nothing  could  budge  him.  He  cast  only  one  vote,  however.  But 
the  real  thing,  with  Gresser's  vote  settled,  however,  and  with  Mit- 
ohel  as  firm  as  a  rock,  made  four  votes ;  and  if  Prendergast  stood 
fast,  the  whole  thing  was  defeated. 

By  this  iiine  everybody  knew  that  Gaynor  was  open  and  that 
he  was  the  most  efiicient  and  effective  ally  tbat  the  Interborough 
had,  because  of  his  great  power  in  the  City.  I  think  it  was  not 
much  before,  not  more  than  a  day  or  two  before  the  20th  of  July, 
that  I  heard  the  first  definite  rumors  that  Prendergast  has  joined 
the  others.  The  only  confirhiation  I  could  get  through  the  mem- 
bers of  the  staff  who  saw  him  was  evasive  replies.  He  had  up  to 
that  time  discussed  very  fully  every  phase  of  the  question.  He 
had  reaflolrmed  his  position,  promised  to  stand  by  his  pledges,  piade 
not  only  as  a  candidate  for  office  but  in  a  speech-making  tour  after, 
auid  always  reiterated  his  position  until  this  week  before  the  vote 
ciame.    Then  he  suddenly  became  silent,  and  dodged  questions. 

I  had  had  occasion,  a  few  years  before  that,  to  look  into  the  sub- 
way question  in  Paris,  where  a  municipal  subway  is  operated, 
built  by  the  city,  the  city  taking  one-tenth  of  every  five-cent  fare 
—  that  is,  20  per  cent,  of  the  gross.  If  that  plan  were  adopted 
in  "New  York,  New  York  would  receive,  of  course,  $3,600,000  a 
year  from  its  present  subway.    It  doesn't  receive  a  penny. 

I  had  also  investigated  on  the  ground  in  Ohicago^  casually,  the 
profit-siharing  basis  under  which  Chicago  operates  certain  of  its 
street  railways,  receiving  55  per  cent  of  all  the  net  profits.  But 
here  was  the  New  York  subway,  making  between  thirty  and  thirty- 
five  per  cent,  on  all  the  money  tibiat  the  private  operators  had  in-- 
6— z3 
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vested  in  it,  and  the  City  not  receiving  one  penny.     The  night 
before'  the  — 

Senator  Thompson. —  You  say  the  City  would  receive  more  than 
three  million  dollars,  according  to  the  figures? 

Mr.  Merrill. — ■  At  the  minimum,  I  said  $3,600,000.  I  mean 
from  the  existing  subway,  the  City  would  receive  $3,600,000  un- 
der actual  operating  contract  now  in  force  in  Paris. 

Senator  Thompson. —  Well,  they'd  receive  that  on  the  net  basis. 
But  on  the  gross  they'd  get  more  money. 

Mr.  Moss. —  Yes,  that  is  true. 

Mr.  Merrill. —  Computing  the  fares  at  about  a  million  a  day 
—  they  nm  over  that  of  course  —  a  million  a  day  would  be  ten 
thousand  dollars  a  day.  That  gives  easily  $3,600,000.  I  was 
computing  it  in  round  figures,  that  is  all.  That  takes  no  account 
of  the  elevated  division. 

Senator  Thompson. —  That  is  right. 

Mr.  Merrill. —  I  was  speaking  of  the  subway  only.  And  I 
stopped  in  Detroit  once  when  I  was  on  a  business  trip,  and  looked 
into  their  public  ownership.  These  things  are  perfectly  feasible, 
if  worked  out  absolutely  well.  And  of  course  in  New  York  City 
there  is  the  most  favorable  possible  conditions  for  public  owner- 
ship because  we  have  a  traffic  in  the  streets  that  far  exceeds  the 
traffic  of  London  in  spite  of  its  seven  millions  of  pop^ulation. 

I  am  getting  off  of  my  narrative. 

Sometime  during  the  afternoon  of  the  l'9th  of  July,  1911,  I 
asked  our  reporter  who  covered  the  City  Hall  for  us  at  that  time 
to  go  to  Mr.  Prendergast  and  ask  him  to  come  to  the  office  to  see 
me.  I  never  had  met  him.  Some  of  the  other  offiteials  I  had  seen 
frequently  and  had  talked  with  Mr.  Mitchel  a  number  of  times 
and  with  the  Public  Service  Commissioners,  but  I  never  hap- 
pened to  have  met  Mr.  Prendergast.  The  reporter  was  Mr.  Weir, 
who  is  now  the  Park  Commissioner  of  Queens.  I  don't  know 
where  he  found  Mr.  Prendergast,  but  I  know  that  he  telephoned 


Kepoet  op  Joint  Legislative  Committee  707 

iae  about  severi  o'clock  in  the  evening  that  Mr.  Prendergast  "  will 
be  at  your  oflSce  soon  after  seven  o'clock." 

He  caine  in  a  few  minutes  before  eight.  I  took  him  to  Mr. 
Hearst's  room.  We  were  alone.  Without  any  prelude  whatever 
I  said  — 

Mr.  Moss. — ■  Pardon  me.  You  said  you  were  alone.  Did  Pudge 
Sheam  come  into  that  conference  at  all  ?  Was  Mr.  Prendergast 
mistaken  in  tbat? 

Mr.  Merrill. —  Not  at  any  time.  I  will  tell  in  a  minute  how 
that  got  in  bis  mind. 

Without  any  prelude  I  asked  Mid  —  I  said  to  him  that  I  bad 
asked  Mm  to  come  to  see  me  to  tell  me  bow  be  was  going  to  vote  on 
the  Subway  contract  the  next  day;  that  I  bad  the  right  to  ask, 
because  the  cbief  issue  in  the  campaign  in  which  be  was  elected 
was  the  question  of  public  ownership  and  City-owned  and  con- 
trolled subways ;  tbat  be  bad  given  not  only  Ms  public  pledges  not 
once  but  fifty  times  in  speeches,  but  tbat  be  bad  given,  private  as- 
surances to  Mr.  Hearst  to  my  certain  knowledge  that  be  would 
stand  by  bis  pledges;  and  tbat  on  the  faith  of  tbose  pledges  Mr. 
Hearst  bad  put  him  on  the  ticket;  and  I  bad  been  in  obarge  of  the 
paper  and  we  bad  all  worked  just  as  bard  as  we  possibly  could  to 
elect  Mm.    I  said :. 

■ "  I  tbink  I  have  a  right  to  ask  you  now,  Mr.  Hearst  being 
out  of  the  country,  wbetber  you  are  going  to  be  a  traitor  or 
wbetber  you  are  going  to  keep  your  word ;  wbetber  you  are 
going  to  do  as  Jerome  did,  or  wbetber  you  are  going  to  be  an 
bonesit  man." 

He  was  very  nervous ;  sat  down  in  a  obair  and  fidgeted,  jumped 
up  and  sat  down  and  jumped  up  an  sat  down  several  times,  and 
began  a  long  rambfling  statement  about  the  advantages  of  a  five- 
cent  fare  all  over  town,  and  the  greait  advantages  tbat  would  ac- 
crue if  the  new  subways  could  only  ibe  linked  up  with  tbe  present 
subways.  And  I  let  bim  talk  for  ob,  five  or  six  or  seven  minutes, 
to  see  if  be  bad  any  new  idea  or  any  new  reason.  He  had  none. 
He  simply  stated  tbe  old  staid  corporation  arguments,  wbicb  were 
not  even  two  or  three  years  old  —  tbey  were  ten  years  old,  dating 
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back  to  the  building  of  the  original  subway.    When  he  had  finished 

I  said : 

"  Mr.  Prendergast,  those  arguments  were  all  made  by  the 
corporations  years  and  years  ajgo,  long  before  you  accepted 
your  nomination  for  office  on  the  platform  which  opposed  all 
of  those  things.  There  is  not  a  new  fact,  there  is  not  a  new 
argument.     What  is  the  real  reason?" 

Whereupon  he  again  rambled  off,  said  that  he  had  no  reason, 
had  not  made  up  his  mind. 

His  conduct  convinced  me  that  he  had  promised  to  support  the 
ticket  —  his  manner,  I  don't  mean  his  conduct,  his  manner. 

Mr.  Moss. — '  You  mean  support  the  Interborough  ? 

Mr.  Merrill. —  Support  the  Interborough  —  support  the  Inter- 
borough. 

I  think  that  my  conversation  became  very  earnest  at  that  time. 
I  recalled  the  stumping  tour  that  he  made  with  Mr.  Mitehel,  about 
a  year  after  the —  his  —  election,  for  the  purpose  of  arousing 
the  City  to  exert  pressure  so  that  something  might  be  done  on  the 
Subways,  the  Interborough  having  held  up  everything.  I  spoke 
of  the  very  excellent  speeches  he  made  at  that  time — ^what  a 
strong  impression  he  made.  I  recalled  to  him  the  fact  that  there 
had  been  one  campaigner  who  was  even  more  brilliant  than  Mr. 
Prendergast  had  been  as  a  campaigner,  a  perfect  Warwick  of  a 
campaigner  —  Mr.  Jerome,  who  had  proved  himself  so  strong  that 
he  could  defy  Tammany  Hall,  could  defy  even  the  Republican 
Party,  could  run  as  an  independent  candidate  and  actually  get 
himself  elected  —  which  showed  that  he  Wias  about  the  finest  cam- 
paigner of  his  generation.     But  I  said: 

"  Mr.  Prendergast,  you  remember  perfectly  well  what  hap- 
pened. Tou  remember  the  reason  that  people  took  to  Mr. 
Jerome  —  that  phrase  in  his  speeches  which  set  New  York 
wild  with  enthusiasm  for  him  was  this : 

"  If  elected  District  Attorney  of  New  York,  I  will  follow 
every  trail  of  crime  even  if  it  leads  to  the  Directors'  Eoom 
of  the  Metropolitan  Street  Railway." 
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I  asked  Mr.  Prendergast  if  he  recalled  the  phrase.  He  said  he 
did.     I  said: 

"  You  know  what.  Mr.  Jerome  did  when  he  became  District 
Attorney.  You  know  that  the  ofEcials  of  another  railway 
tried  to  expose  the  bribery  and  corruption  in  the  Metropolitan 
Street  Railway.  And  that  man  who  exposed  it  was  sued  for 
criminal  libel  by  one  of  the  officers  of  the  Metropolitan,  and 
Mr.  Jerome  became  the  prosecutor  for  the  Metropolitan. 
Later  on  the  Commissioner  of  Accounts  tried  to  investigate 
the  books,  .and  did  investigate  them,  and  found  certain  ir- 
regularities amounting  to  millions,  and  a  complaint  —  " 

Mr.  Moss. —  What  books  ? 

Mr.  Merrill. — ■  The  books  of  the  Metropolitan. 

"  And  a  complaint  was  made  to  the  District  Attorney,  ask- 
ing -him  to  prosecute.  But  he  undertook  the  prosecution  of 
somebody  who  was  trying  to,  who  was,  annoying  the  rail- 
ways. In  other  words,  he  became  the  lally,  friend,  and  then 
champion  of  the  Metropolitan  Street  Railway." 

Mr.  Moss. — ■  Became  the  ally  of  the  railroad  he  had  denounced. 

Mr.  Merrill. —  Of  the  railroad  which  he  had  denounced.  I 
asked  Mr.  Prendergast  if  he  wished  tO'  hold  the  place  in  the  com- 
munity that  Mr.  Jerome  has  held  since  that  incident.  I  think  that 
was  the  last  word  that  I  said  before  Mr.  Prendergast  jumped  up 
from  his  chair  with  great  vehemence  and  said,  "  I  will  vote  against 
that  Interborough  job.  and  I  will  write  it  right  here." 

I  said,  "All  right,  there  is  a  table  and  stationery."    He  — 

Mr.  Moss. —  Pardon  me.  Mr.  Prendergast  denied  here,  at  this 
hearing,  he  denied  that  Mr.  Jerome's  name  was  mentioned  in  that 
interview.     Go  on. 

Mr.  Merrill. —  Well,  I  think  it  is  trivial  what  happened ;  after 
all,  we  know  what  he  did. 

Mr.  Moss. —  Yes. 

Mr.  Merrill. —  It  is  really  trivial.  I  am  telling  you  in  the  se- 
quence of  events.    If  you  happen  to  have  a  file  of  our  paper  here, 
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you  will  get  eonfirmative  material  for  what  I  said.  Because  after, 
I  was  so  muoi  impressed  with  the  entirely  accidental  reference  to 
the  experience  of  Jerome,  the  effect  it  had  on  Prendergast,  that 
after  this  intei-view  I  got  out  la  little  picture  of  Jerome  and  put 
it  in  the  paper  next  day  with  a  few  lines  under  it. 

Mr.  Moss. —  Yes ;  and,  Mr.  Chairman,  we  used  a  section  of  the 
American  to  give  the  stenoigrapher  a  copy  of  the  letter  from  it,  and 
I  rememher  that  on  the  section  of  the  American  which  I  gave  to 
the  stenographer  was  the  picture  of  Mr.  Jerome,  and  a  recital  of 
the  general  incidents. 

Mr.  Merrill. —  It  had  nothing  to  do  whatever  with  the  Subway 
matter  which  was  up. 

Senator  Thompson. —  Well,  those  things  are  not  trivial. 

Mr.  Merrill. —  It  had  been  in  our  conversation. 

Mr.  Moss. —  That  very  thing  that  Mr.  Merrill  is  speaking  of  is 
in  our  hands ;  it  is  in  the  stenographer's  office,  being  copied. 

Mr.  Merrill. —  The  Jerome  thing  was  six  years  old.  Whj 
should  1  put  Jerome's  picture  in  the  paper  at  that  time,  except 
the  incident  had  brought  it  up  —  and  the  incident  that  brought 
it  up  was  the  conversation. 

He  was  greatly  excited,  and  sat  down  to  Mr.  Hearst's  desk  — 
this  conversation  occurred  in  Mr.  Hearst's  private  office,  and  there 
were  various  piles  of  stationery,  different  sizes,  and  he  took  one  of 
the  largest  sheets  and  began  to  write.  But  his  nervousness  is 
shown  by  the  facsimile  which  is  produced  ■ —  words  are  scratched 
out,  the  writing  is  not  legible  in  some  points. 

Mr.  Moss. —  He  got  very  nervous  here.  When  I  asked  him  if 
his  hand  shook  he  near  took  my  head  off. 

Senator  Thompson. —  I  notice  that  you  said  he  took  one  of  the 

largest  sheets. 

Mr.  Merrill. —  While  he  wrote  I  walked  up  and  down  the  room, 
and  he  wrote  to  the  end,  and  then  folded  the  thing,  I  remember 
him  folding  it  and  creasing  it  this  way,  and  said,  "  Well,  there 
vou  are.    I  have  written  it.     Now  there  it  is  in  black  and  white  " 
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And  I  said,  "  Mr.  Prendergast,  I  congratulate  you.  Tou  are  not 
going  down  in  disgrace  then.  You  are  a  man  of  your  word." 
Something  of  that  sort;  I  don't  remember  it  exactly.  I  left  the 
room  with  him.  And  the  road  to  Mr.  Hearst's  private  ofRce  at 
that  time  led  through  the  General  News  Department,  the  City 
room.  As  we  walked  out  I  noticed  that  J\Ir.  Prendergast  stopped 
to  talk  to  some  of  the  local  men  whom  he  knew.  The  desks  were 
all  there,  and  we  had  to  walk  between  them,  in  the  aisle.  I  asked 
Mr.  Weir  by  telephone  —  I  hadn't  seen  him  since  Mr.  Prender- 
gast's  testimony  —  and  asked  him.  "  When  did  you  see  Mr.  Pren- 
dergast after  the  interview  with  him  in  my  private  office?"  This 
is  not  in  evidence,  I  know,  this  is  just  hearsay;  it  comes  in  here 
in  the  narrative.  I  assume  that  he  will  confirm  it  if  you  take  the 
trouble  to  ask  him.  He  said  that  —  "I  saw  him  sometime  after 
he  left  your  office."  I  asked,  "  When  did  Mayor  Gaynor's  state- 
ment come  out  ?"  —  the  famous  "  damnable  rascality  "  letter  — 
and  he  said,  "About  ten  o'clock."  I  think  Mr.  Weir  is  wrong.  I 
think  it  did  not  come  until  after  eleven  o'clock. 

We  went  to  press  in  those  days  at  midnight.  I  personally  gave 
out  the  statement  of  Mr.  Prendergast,  and  it  was  set  in  odd- 
measure  type,  beside  one  of  Mr.  Mitchell's  in  hand  type,  which 
every  printer  knows  takes  time.  And  you  have  to  make  up  a  first 
page  sometime  in  advance  to  get  it  into  six  columns,  ten  lines  and 
boxes  and  hand  type.  The  Gaynor  statement  in  our  first  edition 
was  used  absolutely  single  column  nonpareil. 

Mr.  Moss. —  Machine  type. 

Mr.  Merrill. — ■  Machine  type,  the  way  that  you  get  up  a  thing 
in  a  great  hurry,  and  prol>ably  turned  off  to  the  second  page.  The 
head  lines  covered  both.  But  the  fact  remains  that  the  Mitchel 
statement  and  the  Prendergast  statement  were  set  in  hand  type, 
and  larger  type  than  Gaynor's  statement.  ISTow,  of  course  the 
Gaynor  statement  was  much  the  more  striking  as  a  matter  of  news, 
because  Gaynor  was  the  Mayor;  everybody  believed  that  he  had 
been  and  knew  that  he  had  been  working  for  the  Interborough. 
Here  was  a  letter  throwing  over  the  whole  thing,  denouncing  its 
"  damnable  rascality  "  and  saying  that  the  City  was  being  over- 
reached by  some  financiers  of  great  ^ability.     So  that  normally  any 
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news  editor  would  put  that  in  larger  type  than  the  other.  The  fact 
is  that  the  Gaynor  letter  came  in  at  the  last  moment.  I  was  in- 
formed — '  and  I  don't  rememher  who  told  me  —  that  Mayor  Gay- 
nor was  in  his  office  late  that  night  and  some  one  told  him  that  Mr. 
Prendergast  had  gone  to  The  American  office.  Mr.  Prendergast's 
oonverastion  with  me  lasted,  I  should  say,  more  than  an  hour. 
And  after  the  long  delay,  his  failure  to  appear,  Mayor  Gaynor 
suddenly  decided  to  throw  over  the  whole  thing.  In  other  words, 
he  beat  Mr.  Prendergast  to  it.  He  got  out  a  letter,  quickly,  to 
the  public ;  handed  it  out  to  the  City  Hall  reporters. 

Mr.  Moss. —  In  that  conversation  between  you  and  Mr.  Pren- 
dergast, did  he  speak  of  the  influences  that  were  behind  the  Tnter- 
borough  ? 

Mr.  Merrill. —  I  don't  remember  that  he  did. 

Mr.  Moss. —  The  great  power  that  was  behind  it  ? 

Mr.  Merrill. — ■  I  don't  remember  that  he  did,  except  he  used  the 
general  phrase  —  he  said,  "  You  know  these  are  very  powerful 
people." 

Mr.  Moss. —  Did  you  know  that  Mr.  Prendergast  became  Mr. 
Gaynor's  representative  in  the  conferences  after  that? 

Mr.  Merrill. —  I  did  not  know  it. 

Mr.  Moss. —  He  testified  to  that  here  the  other  day. 

Mr.  Merrill. —  I  did  not  recall.  If  I  knew  it  I  had  forgotten  it. 
I  know  that  Mr.  Prendergast  and  Mayor  Gaynor  had  been  un- 
friendly prior  to  that  date.  Of  course,  it  is  a  public  record,  be- 
cause it  is  in  the  Mayor's  speeches.  And  in  the  Board  of  Estimate 
they  had  frequent  clashes.  And  after  that  they  became  very 
friendly,  and  Mr.  GaynoT  —  not  immediately  after  this  period 
but  after  a  later  period  when  Mr.  Gaynor  and  Mr.  Prendergast 
got  back  into  the  Interborough  fold,  and  both  voted  fo'r  the  con- 
tract and  put  it  through. 

Mr.  Moss. —  Yes.  Did  you  ever  talk  with  Mr.  Prendergast 
after  he  went  back  on  the  American  letter  and  voted  for  the  In- 
terborough contract? 
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Mr.  Merrill. — ■  I  never  spoke  to  him  in  my  life  since  the  night; 
I  had  never  spoken  to  him  before,  and  I  have  never  spoken  to  him 
since,  after  that  interview  in  Mr.  Hearst's  room.  I  have  seen  him 
on  public  occasions. 

Mr.  Moss. — '  Have  you  learned  anything  as  to  the  reason  why 
Mr.  Prendergast  did  go  over  to  the  Interborough  after  writina:  that 
letter  ? 

Mr.  Merrill. —  I  have  no  definite  knowledge  on  that  subject. 

-    Mr.  Moss. — Have  you  any  infonnation  that  you  would  give  to 
the  Committee  either  publicly  or  privately  ? 

Mr.  Merrill. —  I  cannot  give  you  any  information  that  would 
be  definite. 

Mr.  Moss. —  Do  you  believe  that  there  was  a  movement  on  the 
part  of  the  railroads  that  were  interested  in  putting  through  the 
Dual  Contract,  a  movement  to  depreciate  the  debt  margin  of  the 
City  for  a  long  time  previous  ? 

]Mr.  Merrill. —  It  was  obvious  in  the  statements  given  out. 
Everybody  who  wanted  the  private  bankers  to  have  the  contract 
always  said  the  City  "  cannot  afford  it "  —  that  we  are  too  near 
the  debt  limit. 

Mr.  Moss. —  Yes. 

Mr.  Merrill. —  On  the  other  hand  the  expert  in  the  Fnance 
Department  and  Mr.  Mitehel,  who  is  a  pretty  able  financier  too, 
made  estimates.  They  varied  a  little  bit,  ten  or  fifteen  millions, 
but  they  showed  that  the  City  had  somewhere  between  one  hun- 
dred and  eighty  and  two  hundred  millions  available  to  build  sub- 
ways, and  could  build  them,  absolutely,  at  that. 

Mr.  Moss. —  You  believe  there  was  always  money  available  to 
build  these  subways  ? 

Mr.  Merrill. —  Mr.  Prendergast  was  on  record  as  saying  so. 
He  made  out  official  statements. 

Mr.  Moss. —  You  believe  it? 

Mr.  Merrill. —  I  know  it. 
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Senator  Lawson. —  And  thereafter,  as  a  result  of  statements 
made  at  that  time,  Mr.  Merrill,  a  Commission,  of  which  General 
Tracy  was  Chairman  was  appointed  to  examine  it,  and  to  con- 
firm those  statements. 

Mr.  Merrill. —  Not  only  were  efforts  made,  but  the  Commission 
was  appointed,  and  General  Tracy,  I  believe,  made  a  report. 

Mr.  Moss. —  Yes,  he  made  a  report. 

Mr.  Meirrill. —  Which  opened  the  whole  subject,  and  resulted  in 
legislation  at  Albany.  We  had  fought  up  to  the  Appellate  Di- 
vision three  or  four  times,  and  tested  points  as  to  the  right  of  the 
City  to  do  this  thing. 

Mr.  Moss. —  Then  you  recall  the  large  increase  in  assessed 
valuation  for  which  Mayor  Gaynor  was  responsible? 

Mr.  Merrill. —  That  was  intended  to  pave  the  way  to  the  in- 
crease of  the  bonded  debt  of  the  City,  making  possible  the  sub- 
ways. 

Mr.  Moss. —  Up  to  a  certain  point  there  appeared  to  be  a  real 
program  to  enlarge  the  City's  resources  so  that  the  subways  might 
be  built ;  and  then  after  that  just  as  decided  a  plan  to  depreciate 
the  City's  resources,  or  to  depreciate  the  idea  of  the  City  having 
suiScient  resources  so  as  to  discourage  municipal  construction. 

Senator  Lawson. —  The  real  fact  is,  Mr.  Merrill,  that  the  Tri- 
Borough  plan,  as  originally  outlined,  was  the  most  popular  plan, 
and  that  to  which  the  people  took  most  handily,  wasn't  it  ? 

Mr.  Merrill. —  Why,  I  should  cover  the  whole  thing  in  a  sen- 
tence by  saying  I  think  that  there  having  been  a  referendum  on 
the  question  years  and  years  after,  and  the  referendum  in  favor  of 
public  ownership  was  carried  ten  to  one,  then  there  had  been  two 
Enabling  Acts  through  the  Legislature,  that  the  bankers  and  the 
corporations  had  raised  legal  obstacles  of  one  kind  and  another 
which  involved  the  sending  of  the  matter  up  three  times  to  the 
Appellate  Division,  and  I  believe  once  to  the  Court  of  Appeals ; 
the  people  had  won  on  every  side,  and  the  entire  public  was  march- 
ing directly  towards  the  Tri-Borough  and  public  owned  subways. 


Report  of  Joint  Legislative  Committee  715 

Mr.  Moss. —  Well,  in  such  an  arrangement  as  that  — 

Mr.  Merrill. —  *  *  *  ^nd  everything  went  perfectly  smil- 
ingly until  the  officials  were  elected  and  had  been  in  office  a  few 
months,  when  suddenly  unseen  powers  interposed  obstacles.  The 
unseen  powers  were^,  of  course,  the  bankers,  who  could  derive  no 
profit  whatever  from  bonds  issued  by  the  public  because  the  law 
requires  they  shall  be  sold  in  competition;  whereas  bonds  issued 
by  a  corporation  is  purely  and  entirely  a  matter  of  private  financ- 
ing. 

Mr.  Moss. —  Yes ;  not  only  that,  not  only  the  profit  that  the 
bankers  could  make  privately  in  such  an  arrangement  as  the  Dual 
Contract,  but  they  would  get  control  of  these  important  railroads, 
and  having  control  of  these  railroads  along  with  other  public  utili- 
ties, they  would  practically  own  the  City  of  New  York. 

Senator  Lawson. —  Well,  as  a  result  of  the  abandonment  of  the 
Tri-Borough  System,  the  Borough  of  Brooklyn  lost  the  Lexing- 
ton Avenue  Eoute,  which  would  have  been  a  subway  up  to  Broad- 
way, and  in  its  place  today  have  a  great  heavy  three-track  elevated 
road  running  up  Broadway,  depriving  the  tenants  and  owners  of 
liglit  and  air  —  all  necessary  easements  that  go  with  the  ownership 
of  property.  ITow  that  to  the  people  of  Brooklyn  has  been  a  most 
distressing  circumstance.  That  was  one  of  the  important  routes 
that  the  people  of  Brooklyn  were  depending  upon  —  that  route  to 
go  right  up  Lexington  Avenue  to  Broadway — I  think  it  was  called 
the  Lexington-Lafayette  routa 

Mr.  Merrill. —  Yes. 

Mr.  Moss- —  iN^ow,  while  you  are  here,  Mr.  Merrill,  are  you  will- 
ing to  express  an  opinion  upon  the  Dual  Contracts  and  upon  the 
question  of  the  terms  and  whether  the  City  loses  or  gains  by  the 
Dual  Contract  ?  Are  you  willing  to  express  an  opinion  on  that  ? 
I  ask  it  because  I  think  you  are  an  expert. 

Mr.  Merrill. —  I  don't  pretend  to  be  an  expert,  Mr.  Moss. 

Mr.  Moss'. —  Well,  I  think  you  are. 

Mr.  Merrill. —  As  I  stated,  I  personally  looked  into  the  op- 
eration of  the  railroads  in  Paris,  casually,  superficially,  in  Lon- 
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don  and  in  Detroit  and  in  San  Francisco,  where  there  was  public 
ownership. 

There  is  no  reason  under  the  sun  that  I  know  of  why  a  city 
should  not  derive  some  profit  from  the  transportation  of  its  own 
people  and  the  use  of  its  own  streets.  The  only  obstacle  that  I 
know  of  is  the  obstacle  of  private  banking  interests  and  existing 
monopolies  in  those  stteets.  Those  influences  have  been  too 
strong,  we  have  found,  in  that  City,  to  make  it  possible  for  the 
people,  even  where  the  people  were  almost  unanimously  moving  in 
that  direction,  to  carry  out  any  program  adopted. 

Just  to  complete  that  record:  After  the  vote  of  July  20th, 
1911,  rejecting  the  Interborough  program,  everybody  supposed 
that  at  last  the  thing  was  settled. 

Mr.  Moss. —  You  said  so  in  your  paper  on  the  20th. 

Mr-.  Meri'ill. —  Everybody  supposed  it. 

Mr.  Moss. —  There  was  lots  of  rejoicing  about  that. 

Mr.  Merrill. —  i^ot  only  did  the  people  rejoice,  but  on  the  31st 
day  of  August,  I  think,  six  weeks  later,  there  was  a  parade,  bands 
of  music,  and  the  Chairman  of  the  Public  Service  Commission 
went  up  in  the  Bronx  to  turn  with  a  silver  shovel  the  first  spade 
of  earth  on  the  Tri-Borough  Subway. 

]\Ir.  Moss. —  That  was  in  August. 

Mr.  ]\Ierrill. —  Six  weeks  afterwards.  And  everybody  sup- 
posed at  last,  "  Here  is  the  public  owned  Subway  that  is  going 
to  be  operated  by  the  City."  And  everything  went  beautifully  for 
four  or  five  months,  when  suddenly  it  transpired  that  contracts 
for  other  sections  were  being  held  up,  delayed  by  the  lawyers. 
Why  were  they  delayed  ?  Well,  on©  excuse  after  another.  Month 
after  month  went  by;  contracts  were  not  let  for  the  downtown 
sections,  and  after  about  six  months  more,  it  was  found  that  the 
Interborough  and  the  bankers  had  not  let  go.  They  were  not 
going  to  stay  weakened.  So  that  the  entire  public  work  of  the 
City  was  held  up,  the  City  was  held  up,  until  the  bankers  and  the 
corporations  got  what  they  wanted. 
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Mr.  Moss. —  Yes,  and  they  got  it. 

]Mr.  Merrill. — ^And  they  got  it. 

Mr.  Moss. —  I  think  that  is  all,  Mr.  Merrill. 

Mr.  Merrill. —  And  the  result  is  that  for  a  period  of  fifty  years 
the  private  operators  are  to  take  $14,Y00,000  a  year  out  of  the 
Subways.  And  there  is  nobody  in  this  room  so  young,  I  think, 
that  you  will  live  to  see  the  day  when  the  City  will  receive  even 
the  interest  on  the  bonds  which  it  has  issued  to  build  these  sub- 
ways for  the  private  gentlemen  who  are  operating  them. 

Mr.  Moss. —  That  will  go  into  the  tax  budget. 

Mr.  Merrill. —  The  citizens  have  got  to  pay  taxes  and  raise 
money  by  taxes  to  pay  interest  on  the  bonds,  to  build  the  railroads 
for  the  private  profit  of  the  gentlemen  who  are  operating  them. 
That  is  the  situation. 

Senator  Thompson. —  Capitalization  of  over  eight  hundred 
million  dollars. 

Mr.  Merrill. —  No  one  can  deny  it.    Nobody  does  deny  it  now, 

Mr.  Moss. —  You  don't  finish  the  statement  there,  Mr.  Merrill. 
It  has  come  out  here  that  the  City  can't  tolerate  buses,  because 
they  would  cut  into  the  profits.  The  City  can't  tolerate  shorter 
hours  for  the  men.    It  can't  tolerate  increased  salaries. 

Mr.  Moss. —  Yes. 

Mr.  Moss. —  It  can't  tolerate  a  reduction  in  the  rate  of  f are- 
Those  things  can't  be  done  because  the  City  is  a  partner  and  it  is 
interested. 

I  think  that  is  all,  Mr.  Merrill,  and  we  are  very  much  obliged  to 
you. 

Senator  Lawson. —  We  are  obliged  to  you,  Mr.  Merrill. 

Adjournment  to  Monday,  June  26,  1916,  at  11  o'clock. 
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JUNE  26,  1916. 

Municipal  Building,  New  Yoek  City. 

Monday  morning,  June  26,  1916. 

Meeting  called  to  order  at  11  o'clock,  Senator  Thompson  pre- 
siding. 

Me.  Paul  Wilson  takes  tlie  stand,  and  having  been  previ- 
ously sworn  testifies  as  follows: 

Q.  (By  Thompson)  Since  you  were  here  Saturday  I  assume 
you  have  some  other  letters  ?    A.  Two  particular  letters. 

Q.  Those  may  be  left  in  possession  of  the  counsel  ?     A.  Surely. 

Q.  They  will  be  returned  to  your  office;  I  will  guarantee  the 
return  of  those  letters.    A.  I'd  like  to  make  a  note  of  the  dates. 

Q.  I  suppose  those  were  the  ones  you  had  the  other  day.  Any 
objection  to  leaving  them  here  ?  A.  if  one  whatever,  only  I'd  like 
to  make  a  list  of  the  letters  left. 

Q.  Mr.  Wilson,  I  have  noticed  that  your  superior  officer,  who  is 
the  mayor  of  the  city,  has  given  a  public  statement  in  which  he 
says  he  does  not  trust  Mr.  Klein.  These  papers  you  produced  are 
not  what  I  want  and  I  want,  the  Committee  desires,  Mr.  Elein 
to  look  through  these  records.  I  have  no  disposition  to  send  any 
man  that  is  untrustworthy  to  look  at  public  files  in  private.  On 
the  other  hand,  I  could  not  accept  from  any  man  just  a  bald  state- 
ment that  he  is  not  trusted  to  stand,  and  I  have  no  facts  because 
now  if  this  is  only  a  question  of  the  personality  of  Mr.  Klein,  I 
wont  take  up  the  time  of  the  Committee  with  it.  There  are  some 
matters  over  there  that  I  want.  These  last  two  letters  you  pro- 
duced this  morning  are  not  at  all  what  I  am  after  and  so  I  must 
insist  and  I  wish  you  would  take  it  up  with  the  mayor.  I  assume 
you  will  be  at  his  office  this  morning  ?  A.  He  is  out  of  the  city, 
up  in  Orange  county,  on  a  long  standing  engagement. 

Q.  When  will  he  return  ?    A.  Tomorrow  morning. 

Q.  Very  well,  we  will  take  it  up  in  his  office  tomorrow  morning 
and  I  am  going  to  request  him  through  you,  and  I  am  going  to 
send  the  sergeant-at-arms  over  there  and  request  the  mayor  to  give 
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ilia  permission  to  let  me  send  my  man  through  his  file  or  let  the 
major  come  before  the  Committee  at  11 :30  and  state  the  facts. 
If  he  is  wrong  we  will  dismiss  him  and  hire  someone  else.  I  ex- 
pect the  mayor  to  permit  an  examination  of  the  files.  It  is  a  pub- 
lic question  and  insofar  as  it  is  a  private  proposition,  I  wouldn't 
take  it  up  but  this  thing  is  public,  and  it  is  to  be  desired. 

Mr.  Wilson  leaves  the  stand  which  is  taken  by  Mr.  Abel,  who, 
having  been  previously  sworn,  testifies  as  follows: 

Senator  Thompson. —  We  will  take  up  Mr.  Seaman  as  soon  as 
Mr.  Moss  arrives  which  will  be  about  12 :30  —  as  soon  as  Mr. 
Moss  comes.  In  the  meantime  Mr.  Shuster  will  go  on  with  these 
matters. 

Mr.  Shuster. —  Mr.  Abel,  I  am  referring  to  general  balanee  sheet 
for  the  JSTew  York  Municipal  Railway  Corporation  furnished  the 
Committee  by  your  company  for  the  fiscal  years  1913-15,  inclu- 
sive.   Have  you  a  copy  of  that  with  you  ? 

Mr.  Abel. —  I  don't  know  whether  I  have  or  not.     Yes,  I  have. 

Q.  In  your  first  subdivision  of  assets,  1913,  your  cash  as  of 
June  30,  1913,  was  thirty-five  million  five  hundred  odd  thousand 
dollars.  In  1914  that  is  reduced  down  to  nine  thousand  dollars 
and  in  the  year  1914  there  is  a  new  classification  under  the  title, 
"  Bond  Proceeds  "  appears.  Is  that  decrease  in  the  cash  item  re- 
flected in  that  item  of  Bond  Proceeds  of  1914  ?  A.  Well,  the  item 
of  bond  proceeds  in  1914  compares  with  the  cash  item  in  1913. 
The  Public  Service  Commission  asked  that  we  show  the  bond  pro- 
ceeds as  a  distinct  item  apart  from  the  general  cash.  Hence,  tte 
additional  account  in  the  transfer  of  that  item. 

Q.  That  really  is  a  cash  item,  only  under  a  title  required  by 
the  Commission  to  'be  used  ?    A.  It  is  cash,  but  it  is  in  trust. 

Q.  Now,  is  the  difference  between  the  cash  item  in  1913  and 
the  bond  proceeds  of  1914  reflected  in  your  fixed  capital?  A. 
And  other  accounts. 

Q.  (Substantially  if  at  all  reflected,  flie  major  difference  is  re 
fleeted  in  that  flxed  capital  ?    A.  Yes,  sir. 

Q.  Now,  you  will  note  in  1915  a  further  substantial  deduction 
of  bond  proceeds,  and  that  difference  is  doubtless  reflected  in  the 
flxed  capital  for  the  year  1915.    A.  Yes,  sir. 
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Q.  The  Company  also  use,  in  addition  to'  that,  other  resources. 
I  find  you  have  fourteen  million,  two  hundred  odd  thousand  in- 
tangible street  railway  capital  and  fourteen  million  eleven  odd 
thousand  expenditures  on  leased  lines  in  the  year  1915,  which,  ad- 
ded to  your  bond  proceeds  of  ten  million  three  hundred  odd  thou- 
sand is  considerable  in  excess  of  the  thirty-five  million  five  hun- 
dred odd  thousand  you  started  with  in  1913.  A.  Well,  the  ele- 
ment of  difference  between  the  par  of  the  bonds  and  the  proceeds 
in  connection  —  The  figures  that  you  have  quoted  in  fixed  capital 
in  1915  are  the  total  expenditures  to  date,  as  to  the  date  of  June 
30,  1915,  and  wouldn't  necessarily  be  comparable  with  the  amount 
of  cash  of  bond  proceeds  either  at  1913,  June  30,  when  this 
figure  is  made  up,  or  at  June  30,  1915. 

Q.  Either  one  of  those  items  tangible  street  railway  or  ex- 
penditures to  leased  lines,  would  substantially  make  up  the  differ- 
ence between  your  bond  proceeds  at  the  end  of  June,  1914,  and  the 
end  of  June,  1915.  A.  What  ever  has  been  expended  has  been 
charged  as  shown  in  the  statement  and  it  might  not  have  come 
from  the  item  that  is  shown  June  30,  1913,  because  substantial 
sums  of  money  had  been  expended  as  is  shown  in  the  balance 
sheet  of  June  30,  1913.  The  items  that  are  shown  expenditure 
for  road  or  equipment,  three  million  and  a  half,  those  items  are 
undoubtedly  grouped  under  expenditures  on  leased  line  in  the  fol- 
lowing years. 

Q.  That  would  leave  you  still  about  eleven  million  that  must 
have  been  paid  for  in  large  part  out  of  the  cash  proceeds,  bond 
proceeds.    A.  Undoubtedly. 

Q.  And  then  you  have  about  three  million  more  added  in  1915 
to  your  expenditure  on  leased  lines,  which  would  make  between 
fourteen  and  fifteen  millions.  A.  If  you  will  look  on  the  other 
side  of  the  balance  sheet  you  will  see  an  item  of  interest  accrued 
on  funded  debt,  one  million  dollars.  That  is  also  undoubtedly  in- 
eluded  in  the  expenditures  which  you  refer  to,  to  the  extent  that 
the  interest  has  accrued. 

Q.  "Ncm.  the  classification,  expenditures  on  leased  lines,  are 
those  the  lines  that  are  city  owned?     A.  City  owned. 

Q.  And  your  tangible  street  railway,  what  lines  do  they  cover  ? 
A.  Those  characterizations,  street  line  and  railway  capital  since 
December  1,  1908  —  intangible  street  railway  capital,  ditto  and 
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ditto  again,  would  relate  to  other  tlian  city  owned  lines.  The 
construction  of  existing  railroads. 

Q.  Does  tile  ISTew  York  Municipal  own  some  railroads  other 
than  those  described  in  the  contract  form  ?  A.  It  leases  the  ISTew 
York  Consolidated  lines.  The  ISTew  York  Municipal  is  one  of  the 
city  owned. 

Q.  So  that  everything  in  your  fixed  capital  expenditures  with 
the  exception  of  that  portion  expended  on  the  city  lines  and  en- 
titled expenditures  on  leased  lines  and  compajiy's  contribution  to 
city  railroads,  is  moneys  expended  on  the  elevated  railroads,  third 
tracking,  extensions  and  all  that  ?  A.  New  roads  —  the  physical 
properties  —  belonging  to  the  ISTew  York  Consolidated,  yes,  sir. 

Q,  And  is  that  increase  in  valuation  in  any  way  reflected  in  the 
balance  sheet  of  the  New  York  Consolidated  Railway  Company? 
A.  ISTo,  sir. 

Q.  That  value  is  being  added  to  their  properties  ?    A.  Yes.  sir. 

Q.  And  is  being  added,  largely,  out  of  the  proceeds  of  the 
moneys  for  sixty  millions  of  dollars  borrowed  for  the  purposes  of 
carrying  out  the  contracts  in  the  large  contract  ?  A.  Pursuant  to 
Contract  No.  4. 

Q.  What,  if  any,  physical  assets  are  being  created  thiat  belong 
to  the  New  York  Municipal  Railway  Corporation  by  the  expendi- 
ture of  these  vast  sums?  A.  Well,  to  the  extent  that  the  New 
York  Municipal  expends  any  money  on  the  existing  lines  of  the 
New  York  Consolidated  to  that  extent  the  New  York  Municipal 
has  an  equity. 

Q.  What,  in  the  form  of  mortgage  or  rights  under  the  lease  or 
contract?    A.  Under  its  lease  and  contracts  with  the  city. 

Q.  It  has  no  legal  title  in  any  of  those  added  visible  assets  ?  A. 
It  has  what  is  equivalent  to  a  mechanic's  lien.  It  has  a  long  term 
lease  with  the  city  on  that. 

Q.  Yes,  but  it  owns  the  physical  property.  The  Municipal 
owns  it,  doesn't  it?  I  think  the  New  York  Municipal  owns  that 
line.  A.  The  New  York  Mimieipal  owns  the  physical  structure 
of  the  third  tracking  also  but  it  is  on  another  company's  property. 

Q.  Your  interpretation  of  the  third-tracking  certificate  and  the 
rights  of  the  New  York  Municipal  under  that  is  that  it  is  a  later 
holder  of  the  title  to  those  third  tracks,  subject  to  the  lease  of 
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the  New  York  Municipal?  Is  that  your  interpretation  of  that? 
A.  Has  the  legal  ownership. 

Q.  The  New  York  Municipal?  A.  I  think  the  New  York 
Municipal  has  it,  in  addition  to  the  existing  railroiads  subject  to 
the  existing  bonded  debt  of  the  New  York  Consolidated. 

Q.  Do  these  additions  come  under  the  mortgage  of  the  New 
York  Consolidated?     A.  The  New  York  Municipal. 

Q.  Not  under  any  mortgage  of  the  New  York  Consolidated? 
The  prior  lien  covers  the  original  structure,  so  that  whatever  title 
there  is  in  the  New  Yo-rk  Municipal  in  the  third  track  expendi- 
tures constructed  under  the  certificates  is  subject  to  the  mortgage 
rights  of  the  New  York  Consolidated  ?  A.  I  think  that  is  duly 
set  forth  in  the  contract. 

Q.  Maybe.  I  am  asking  for  information  on  that.  I  rather 
took  that  line  of  interpretation  with  regard  to  the  new  railroad 
built  there  as  the  extension,  is  so'-called,  but  the  third-tracking  I 
was  in  doubt  as  to  whether  or  not  the  title  to  that  property  was  in 
the  New  York  Municipal  or  the  New  York  Consolidated.  A.  I 
think  the  only  differences  in  the  extension  the  franchise  title  is  in 
the  New  York  Municipal,  where  in  the  existing  railroads  the 
franchise  title  is  in  the  Consolidated. 

Q.  Now  the  New  York  Municipal  is  spending  some  moneys  for 
the  proceeds  of  that  bond  sale  in  reconstruction  of  the  New  York 
Consolidated  elevated  lines.  A.  Mr.  iSchuster,  under  the  terms 
of  Contract  No:  4  the  preferential  allowed  the  New  York  Muni- 
(jipal  under  its  lease  is  to  cover  the  then  existing  railroad.  Any 
moneys  of  a  capital  nature  subsequently  expended  were  to  be  ex- 
pended by  the  New  York  Municipal  railroad  pursuant  to  Con- 
tract No.  4,  so  that  the  New  York  Consolidated  makes  no  addi- 
tions to  its  property.  Subsequent  to  March,  1913,  all  the  ex- 
penditures are  made  by  the  New  York  Municipal  Railway  Com- 
pany and  as  to  those  expenditures,  the  lessee  is  allowed  &  per  cent, 
interest. 

Q.  But  is  there  any  provision  made  for  reimbursement  to  the 
New  York  Municipal  at  the  end  of  the  term  ?  They  are  improv- 
ing other  corporations'  property;  they  are  adding  value  to  the 
New  York  Consolidated  properties  — ■    A.  Yes. 

Q.  — ■  And  they  receive  interest  out  of  the  income  on  all  those 
expenditures?     A.  Yes. 
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Q.  JSTow,  will  the  Sinking  Pund  (that  is  provided  in  the  cer- 
tificates) amortize  that  expenditure  during  the  term  of  the  fran- 
chise?    A.  Yes. 

Q.  Well,  that  franchise  is  85  years,  as  I  recall.  A.  The  third- 
tracking  expense,  I  think,  is  49. 

Q.  But  will  those  expenditures  be  amortized  in  the  period  of 
the  lease  ?    A.  All  expenditures  will  be  amortized  in  39  years. 

Q.  That  is  the  way  T  iinderstood  it  the  other  day.  So  that 
through  the  process  of  the  amortization,  the  expectation  as  that 
the  New  York  Municipal  will  ^be  reimbursed  for  all  those  expendi- 
tures on  the  l^ew  York  Consolidated  property?    A.  Yes. 

Q.  ISTow,  the  ISTew  Yo^rk  Consolidated  has  — •  A.  And  if  the 
city  takes  over  the  lines  that  it  has  a  right  to  take  over  after  a 
period  of  ten  years,  why  it  pays  the  price  stipulated  in  the  con- 
tract. 

Q.  But  would  that  include  the  cost  of  reconstruction  of  exist- 
ing railroads?  A.  It  would  give  the  city  the  right  to  take  over 
the  third  tracks  or  if  they  wanted  to,  take  over  the  whole,  they 
wouldn't  pay  a  second  time  for  the  third  track,  only  for  what  was 
there  before  the  third  track  was  added. 

Q.  But  suppose  the  third  tracking  was  all  that  the  city  cared 
to  take.  There  still  would  be  a  large  enhancement  of  the  original 
existing  structures  and  properties  of  the  l^ew  York  Consolidated 
Company,  would  there  not  ?  It  would  remain  with  the  New  York 
Consolidated?    A.  I  think  so. 

Q.  You  don't  think  the  expenditures  on  the  existing  railroads 
and  the  equipment  for  the  existing  railroads  —  any  of  that  — 
would  add  to  the  value  of  the  physioal  srt;ructures?  A.  I  don't 
think  so,  I  don't  think  so. 

Q.  They  are  spending  very  considerable  sums  on  the  original 
structure,  rebuilding  it,  large  parts  of  it.  Would  that  add  any  to 
the  value  of  that  ?  A.  It  adds  to  the  carrying  capacity  probably. 
I  don't  know  as  it  adds  any  value  to  it.  In  other  words,  the  struc- 
ture as  constructed  was  capable  of  carrying  two  tracks,  now  they 
want  to  put  on  an  additional  track  and  it  is  necessary  to  change 
the  number  of  girders. 

Mr.  Yeomans. —  The  contract  provides  that  we  shall  construct 
and  add  to  the  existing  roads  as  to  co-ordinate  with  the  subway 
so  that  they  can  be  operated  jointly. 
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Mr.  Schuster. — ^Wiiat  I  can't  see  is  why  there  is  not  an  en- 
hancement of  the  existing  capital  values  of  physical  properties,  be- 
longing to  the  ISTew  York  Consolidated  Eailway  Company  which 
is  being  paid  for  by  the  New  York  Municipal  Railway  Company 
and  the  only  way  in  which  it  can  ever  get  back  that  expenditure 
will  be  through  a  term  of  amortization  on  the  Sinking  Fund  re- 
quirement of  that  contract.  You  say  it  won't  increase  any  in  your 
opinion,  the  value?  A.  My  interpretation,  if  it  is  worth  any- 
thing, is  that  if  the  city  takes  over  any  of  those  lines  that  were 
enumerated  in  the  contract,  as  it  has  a  right  to  take  over,  it  would 
pay  the  original  cost  of  those  lines  or  their  value  at  the  time  of 
the  lease,  plus  the  additions  and  improvements  made  through  the 
use  of  ISTew  York  Municipal  money  less  what  had  been  amortized. 
It  would  not  pay  twice. 

Mr.  Schuster. — ■  That  would  include  the  additions  and  enlarge- 
ments and  betterments  and  extensions  to  the  now  existing  ele- 
vated system?    A.  Yes,  sir. 

Q.  But  the  title  and  ownership  of  those  imp'rovements  and  bet- 
terments would  remain  in  the  New  York  Consolidated  Corpora- 
tion ?    A.  I  don't  see  where  it  gets  the  title. 

Q.  Isn't  it  now  the  owner?  A.  Yes,  but  it  gives  the  New 
York  Municipal  a  lien. 

Q.  True,  it  gives  it  a  lien  but  not  a  lien  for  reimbursement 
outside  of  the  Sinking  Fund  requirement.     A.  Why  should  it  ? 

Q.  The  New  York  Consolidated  is  not  under  any  obligation  to 
reimburse  out  of  its  capital  any  of  these  expenditures.  A.  The 
New  York  Consolidated  is  really  the  working  case  in  this  transac- 
tion. The  New  York  Municipal  is  simply  a  medium  which  is 
doing  the  work. 

Q|.  Yes,  but  here  is  a  large  sum  of  money  amounting  to  more 
than  fifty  millions  of  dollars  that  is  going  to  be  expended  on  this 
joint  enterprise.  According  to  the  statement  here  under  your 
group  "  C  "  the  New  York  Municipal  Railway  Corporation  has 
expended  up  to  February  29',  1916,  six  million  thirty-eight  thou- 
sand nine  hundred  twenty-four  dollars  and  sixty-five  cents  on  the 
reconstruction  of  existing  railroads  for  initial  operation  which  are 
the  railroads  belonging  to  the  New  York  Consolidated  corporation. 
A.  Yes,  sir.     All  those  expenditures  that  are  made  by  tbe  New 
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York  MiTiiicipal  must  come  out  of  the  opening  activity  of  the 
jSTew  York  Consolidated. 

Q.  Let's  assume  the  city  avails  itself  at  the  end  of  ten  years  of 
the  right  of  purchase.  The  city  will  have  to  be  paid  cost  plus 
fifteen  per  cent,  and  that  will  include  this  six  million  odd  dollars. 
But  the  enhancement  of  the  physical  property  which  the  city  then 
would  pay  for  it  would  belong  to  the  New  York  Consolidated  arfd 
not  to  the  city.    A.  May  I  state  it  in  another  way  ? 

Qi.  Why  can't  you  answer  me  yes  or  no?  A.  I  can't  answer 
it  yes  or  no.    If  you  will  cut  it  up  into  parts  I  will  answer. 

Q.  I  can't  cut  it  up  in  parts.  A.  I  think  I  can  state  the  matter 
so  as  to  make  it  a  simple  proposition.  If  the  city  takes  over  these 
lines  at  the  end  of  ten  years,  it  pays  a  certain  sum  for  the  lines 
taken  over  and  that  sum  would  be  diminished  by  these  amounts 
that  have  been  expended  by  the  JSTew  York  Municipal  to  the  extent 
that  they  have  been  amortized. 

Q.  But  at  the  end  of  ten  years  — • 

Mr.  Yeomans. —  What  I  want  to  explain  to  you  is  this : 
Mr.  Schuster. —  Just  a  moment. 
Mr.  Yeomans. —  All  right. 

Mr.  Schuster. —  ISTow  at  the  end  of  ten  years  they  would  pay 
115  per  cent.,  wouldn't  they?  The  city,  if  it  availed  itself  of  its 
operation.     A.    (•Bj  Witness.)     Yes. 

Q.  (By  S'chuster.)  ISTow,  your  idea  is  that  that  115  per  cent, 
would  be  such  part  of  the  total  cos-t  to  the  New  York  Municipal 
for  everything  constructed  under  the  contract  less  any  pos>sible 
sum  by  which  — '  A.  Thus  the  Consolidated  equity  and  what  is 
there  already. 

Q.  Now,  the  amortization  in  those  first  ten  years,  that  might 
tend  —  if  there  was  such  income  —  might  tend  to  reduce  the 
principle  upon  which  the  11-5  per  cent,  would  be  reckoned,  would 
it  not  ? 

If  any  of  these  expenditures  would  be  amortized  during  the 
first  ten  years  ?  A.  They  would  be  amortized  but  under  the  re- 
capture the  city  pays  a  flat  price  at  the  end  of  ten  years  of  115 
per.  cent. 

Q.  Of  the  actual  cost?     A.  Yes. 
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Q.  So  that  there  would  be  no  deduction?  A.  Not  in  the  first 
ten  jears. 

Q.  .So  that  my  question,  tiben,  I  believe  is  fair,  that  at  the  end 
of  ten  years,  which  is  the  first  period  the  city  can  recapture,  the 
city  should  then  recapture  the  property  it  would  pay  for  that 
privilege  all  of  the  moneys  expended  by  the  New  York  Municipal 
Railway  Corporation.     A.  Plus  15  per  cent. 

Q.  Plus  15  per  cent.,  not  only  on  the  properties  which  the  city 
actually  recapture  but  as  well  on  the  existing  properties  belonging 
to  the  New  York  Consolidated  Corporation.  Is  not  that  true? 
A.  Yes. 

Q.  And  the  city  would  not  buy  that  —  purchase  and  acquire 
any  of  the  properties  now  belonging  to  the  New  York  Consoli- 
dated?   A.  Yes,  it  would. 

Q.  What  ?     A.  The  existing  structure. 

Q.  You  mean  to  say  that  contract  provides  the  New  York  Con- 
solidated Railway  could  upon  the  recapture  of  the  railroads  at  the 
end  of  ten  years  take  all  of  the  elevated  roads  and  the  extensions? 
A.  Well,  that  provision  in  the  contract  is  designed  as  I  under- 
stand it,  to  permit  the  city,  if  the  time  ever  comes  when  it  wants 
to  take  over  the  existing  railroads,  to  take  them  over  without  pay- 
ing twice  for  the  same  property.  This  is  to  recognize  the  city's 
right  to  take  over  at  the  fixed  price  at  the  end  of  ten  years  for  the 
reconstruction  of  the  railroads  and  after  ten  years  at  a  diminished 
cost  after  the  property  is  amortized.  As  a  matter  of  fact  some  such 
arrangement  would  have  to  be  made.  You  couldn't  divorce  the 
third  tracking  from  the  balance  of  the  structure. 

Q.  You  can  under  the  contract.  A.  You  can  as  you  are  read- 
ing the  contract  but  not  as  the  contract  intended. 

Q.  I  try  to  read  this  contract  fairly  but  I  am  not  trying  to 
find  ■ —    A.  Read  some  practical  meaning  into  it. 

Q.  Well,  what  it  contemplated  that  the  New  York  Consolidated 
railroad  company  would  part  with  all  its  railroads  on  a  recapture  ? 
A.  It  was  contemplated  that  such  a  thing  might  happen  and  if  it 
did  the  city  would  want  to  have  its  right  — • 

Q.  But  the  city  would  have  to  pay  in  addition  to  this  115  per 
cent,  whatever  the  agreed  price  o^r  value  of  the  physical  properties 
belonging  to  the  New  York  Consolidated.  A.  You  couldn't  get 
them  otherwise. 
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Q.  iSo  that  whatever  those  railroads  are  enhanced  by  these  ex- 
penditures would  remain  with  the  owning  company  and  the  city 
would  not  acquire  it  except  by  a  separate  agreement  and  arrange- 
ment. A.  Well,  the  companies  would  have  to  arrange  with  the 
city  and  agree  on  the  price  for  the  existing  structures  but  I  can't 
imagine  such  a  proposition  as  to  the  existing  roads  being  ap- 
praised at  their  improved  value. 

Q.  What  is  to  prevent  it  ?  Nothing,  surely,  in  the  contract. 
They  have  value  and  they  have  property  and  title.  A.  I  hope 
your  version  is  right. 

Q.  That  the  courts  must  recognize.  I  don't  see  any  escape  from 
it.     I  wish  they  might,  for  the  benefit  of  the  city. 

Senator  Thompson. — ■  Your  idea  is  that  by  the  expenditures  of 
the  city  money  the  property  of  the  railroad  companies  is  en- 
hanced in  value  and  the  right  of  recapture  of  the  city  does  not 
cover  that  property.     Is  that  your  contention? 

Mr.  Schuster. —  I  was  thinking  of  something  else. 

Senator  Thompson. —  Your  contention  is  that  in  the  expendi- 
ture of  the  city  money  certain  parts  of  the  railroad  property  is 
enhanced  in  value  and  that  recapture  clause  does  not  cover  that 
property  so  enhanced  ? 

Mr.  Schuster. —  Except  for  this :     The  city  by  the  provision  of 

Senator  Thompson. —  There  isn't  anything  in  the  contract  to 
indicate  the  city  will  ever  want  any  portion  of  the  property  that 
is  covered  by  the  recapture  clause. 

Mr.  Schuster. —  Except  for  this :  The  city  by  the  provision  of 
the  contract,  may  not  operate  the  third  tracks  if  they  recapture 
them.  Their  only  value  is  that  of  a  record  value  unless  they  can 
have  some  deal  with  the  New  York  Municipal  and  it  is  doubtful, 
as  Mr.  Abel  suggested,  whether  the  city  would  even  have  the  right 
to  wreck  them. 

■Senator  Thompson. —  The  recapture  clause  is  — 

Mr.  Schuster. —  What  was  the  object? 

Witness. —  The  object  was  to  recognize  this  investment  by  the 
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Muuicipal  in  adding  to  the  value  oi  the  existing  railroads  so  that 
if  they  ever  did  come  to  the  point  Where  they  could  bargain  with 
the  company  to  take  over  the  existing  railroads  in  their  entirety, 
it  would  not  pay  a  second  time  for  something  which  had  been 
amortized. 

Senator  Thompson. —  It  gave  a  talking  point  to  the  people  of 
the  city  that  it  could  recapture  after  ten  years. 

Mr.  Syhuster. — ■  Is  there  anything  in  the  contract,  Mr.  Abel, 
whereby  the  city  is  to  have  any  — ■  the  city  could  recover  any  of 
the  existing  railroads,  no  matter  how  much  the  expenditure .  may 
have  been  upon  them  or  how  much  they  are  enhanced  in  value  ? 

Witness. —  I  don't  think  so. 

Q.  (By  Schuster.)  J^ow  do  you  recall  what  the  estimate  was 
that  would  be  required  to  be  expended  in  the  reconstruction  ?  A. 
I  do  not.    Do  you  recall  it,  Mr.  Yeomans  ? 

]\Ir.  Yeomans- —  I  can't  tell  you. 

Q.  (By  Schuster.)  Was  it  twenty  millions  ?  A.  (By  witness.) 
Somewhere  in  the  neighborhood. 

Q.  You  have  already  expended  sixteen  million  dollars.  A. 
But  it  is  pretty  hard  to  say  how  far  that  might  go. 

Q.  What  difference  does  it  make  ?  A.  It  would  make  a  differ- 
ence from  the  view  point  of  adding  to  the  existing  road.  The 
third  tracks  add  to  the  eixisting  roads  but  — 

Q.  Your  contract  makes  it  very  specific  what  is  intended  by 
conditions  that  can  be  recaptured,  does  it  not?  A.  I  think  it 
makes  its  conditions,  improvements,  betteiments. 

Q.  But  in  no  event  do  you  get  back  those  two  tracks  or  the  ori- 
ginal structure  or  the  present  structure.  The  enlargement  of  your 
elevated  structure  doesn't  go  with  the  third  track.  A.  But  if  the 
city  bargains  with  the  roads  to  take  over  the  roads  in  their  entirety, 
all  of  the  existing  elevated  lines,  the  city  then  would  take  them 
over  at  an  agreed  price  but  wouldn't  pay  for  the  additions  and 
improvements  nor  for  the  third  tracking  if  they  had  already  been 
amortized.  The  cost  would  be  diminished  by  whatever  the  amorti- 
zation showed. 
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Mr.  Yeomans. — Is  not  this  point — I  am  just  suggesting,  I  may 
be  wrong  —  the  New  York  Municipal  gave  its  mortgage  for  rais- 
ing of  that  money.  Now,  the  New  York  Consolidated  gave  its 
mortgage  covering  all  of  its  property  to  guarantee  that  mortgage. 
Wouldn't  it  be  true  if  the  city  only  took  over  these  parts  that  it 
could  take  over  and  the  New  York  Municipal  had  no  other  way  to 
take  care  of  its  mortgage,  then  the  New  York  Consolidated  has 
got  to  take  care  of  it. 

Mr.  Schuster. —  If  they  take  it  over. 

Mr.  Yeomans. —  They  can't  take  it  over.  The  New  York  Muni- 
cipal would  only  have  one  or  two  ways  of  paying  off  its  mort- 
gage, by  amortization  or  by  getting  enough  from  the  city  to  pay  it 
off. 

Mr.  Schuster. —  In  any  period  in  which  the  city  has  the  right 
of  recapture,  the  amount  of  money  which  the  city  would  have  to 
pay  the  New  York  Municipal  corporation  is  fixed  by  the  contract 
and  will  retire  whatever  obligations  have  been  created  by  the  New 
York  Municipal  for  that  purpose,  would  it  not? 

Witness. —  Provided  it  is  warranted. 

Q.  (By  Schuster.)  It  will  anyway.  A.  (By  witness.)  I  hope 
so. 

Q.  I  don't  see  any  other  interpretation  of  the  contract.  A.  The 
New  York  Municipal  is  being  linked  up  with  the  city  owned  lines 
and  the  city  lines  that  are  being  operated  have  no  value  as  revenue. 
It  would  make  it  possible  to  amortize  the  city  debt  as  well  as  the 
company's  debt. 

Q.  That  would  be  a  very  apt  termination.  A.  All  Brooklyn 
people  wanted  to  come  to  New  York.  I  have  never  yet  seen  a 
New  Yorker  that  wanted  to  go  to  Brooklyn. 

Q.  Now  your  counsel  here  has  reminded  me  of  the  fact  that  the 
New  York  Consolidated  corporation  has  guaranteed  under  its 
mortgage  the  payment  of  the  bonds  issued  by  the  New  York 
Municipal.     A.  So  has  the  Brooklyn  Kapid  Transit  Company. 

Q.  T  don't  find  anywhere  on  your  record  that  you  have  sub- 
mitted to  us  that  you  carry  in  your  accounts  anywhere  any  con- 
tingent liabilities.     Does  the  Public  Service  Commission  require 
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any  reporting  on  contingent  liabilities  or  tlie  'E&w  York  Con- 
solidated ?    A.  I  think  it  is  covered  generally  by  a  foot  note. 

Q.  I  have  got  the  New  York  Consolidated  balance  sheet  before 
me  and  it  does  not  seem  to  have  any  explanation  whatever.  In 
your  accounting  methods,  set  forth  by  the  Public  Service  Commis- 
sion, no  consideration  is  given  to  the  contingent  liabilities  of  the 
company.  A.  We  don't  show  it  in  the  balance  sheet  of  the  'New 
York  Consolidated.  In  cases  where  the  Brooklyn  Heights  may 
have  guaranteed  bonds  of  the  Brooklyn  Union  Elevated,  as  a  rule 
those  are  carried  as  a  foot  note  in  the  balance  sheet. 

Q.  N"ow  I  notice  that  in  the  year  ending  June  30,  1913,  you 
had  added  since  December  31,  1908,  the  New  York  Consolidated 
had  added  since  December  31,  1908,  to  its  tangible  street  railway 
capital  installed,  four  million  eight  hundred  ninety-one  thousand, 
seven  hundred  sixty-one  dollars  ten  cents.  Was  that  all  or  any 
large  part  of  it  installed  before  the  consolidation  with  the  I^ew 
York —  A.  Let  me  have  the  sheet.  Your  question  referred  to 
1908. 

Q.  No,  1  said  since  1908.  You  give  your  fixed  capital —  A. 
If  you  make  it  since  1908  I  think  I  will  answer  the  question. 

Q.  I  notice  you  have  in  1913  —  there  seems  to  be  since  1908  a 
very  substantial  increase.  A.  I  can't  tell  you  just  what  parts  of 
that  were  expended  by  the  New  York  Consolidated  or  by  its  com- 
ponents, between  1908  and  the  date  of  the  subway  contract,  but 
I  have  in  mind  an  item  which  was  expended  by  the  New  York 
Consolidated  in  the  early  part  of  1913,  of  something  like  three 
million  two  hundred  fifty  thousand  dollars  which  was  to  cover  the 
purchase  of  rolling  stock  which  was  owned  by  the  Transit  Develop- 
ment Company  and  which  had  been  leased  to  the  ISTew  York  Con- 
.  solidated  Company. 

Q.  That  was  in  1913?  A.  Yes,  and  which  might  have  been 
charged  under  the  contract  except  as  I  explained  previously,  an 
equity  was  deemed  just  to  let  the  Consolidated  pay  for  it  out  of  its 
own  funds  rather  than  let  the  New  York  Municipal  pay  for  it. 

Q.  JSTow  that  ISTew  York  Consolidated  Eailroad  Company  — 
how  did  it  pay  the  Transit  Development  Company?    A.  In  cash. 

Q.  And  was  that  obtained  through  the  B.  E.  T.  on  certificates  of 
indebtedness?     A.  Yes. 


Eepoet  of  Joint  Legislative  Committee  731 

Q.  And  those  certificates  of  indebtedness  are  lodged  with  the 
Trustee  under  the  mortgage  and  still  held  as  ohligations  due  the 
E.  E.  T.  ?    A.  Yes,  sir. 

Q.  The  E'ew  York  Consolidated  Eailroad  Company  is  not 
spending  any  considerable  sums  of  money  since  1913  which  go  to 
increase  its  fixed  capital.  A.  Well,  not  if  by  considerable  you  are 
going  into  millions.  If  you  are  talking  in  thousands,  they  do.  The 
ISTew  York  Consolidated,  for  instance,  is  finishing  up  the  costs  of 
the  Brighton  Beach  improvement.  That  work  was  well  under  way, 
practically  finished,  at  the  time  this  contract  was  made  but  there 
was  some  pending  litigation  with  one  of  the  contractors  and  the 
case  has  not  yet  been  finally  adjudicated.  When  the  amounts  are 
determined  it  will  be  paid  by  the  New  York  Consolidated. 

Q.  And  will  not  in  any  way  be  reflected  with  the  contract  with 
the  city?    A.  Yes. 

Q.  Does  the  contract  No.  4  have  the  certificates  included  un- 
der the  operating  provisions  of  the  Sea  Beach  ?    A.  Yes. 

Q.  So  that  the  income  from  the  Sea  Beach  will  be  part  of  the 
income  as  pooled.  A.  All  of  the  lines  owned  and  operated  by  the 
l!(ew  York  Consolidated  and  the  component  companies  that  were 
merged  into  that  company,  they  form  part  of  the  lines  from  which 
the  Brooklyn  revenue  is  derived  in  which  the  city  participates. 

Senator  Thompson. —  Some  lines  over  there  are  owned  and  con- 
trolled by  the  B.  E.  T. 

Witness. —  You  mean  elevated  lines  ? 

Senator  Thompson. —  Either  kind. 

Witness. —  The  exception  is  the  New  Utrecht  Avenue  Line 
from  its  junction  with  the  38th  Street  cut  and  the  Culver  line 
from  a  similar  junction.  They  don't  go  in,  but  when  the  elevated 
work  is  complete,  which  the  city  has  taken  —  and  Gravesend  Ave- 
nue line  from  38th  Street,  then  those  elevated  lines  will  be  parallel 
to  the  Nassau  Company's  elevated  lines.  Those  lines  will  then  be- 
come surface  lines  and  will  continue  to  be  operated  by  the  South 
Brooklyn  and  the  Nassau  Companys,  respectively,  but  the  over- 
head line  that  forms  a  part  of  the  dual  contract  and  the  subway 
cars  will  be  operated  over  those  elevated  extensions,  or  elevated 
lines. 
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Mr.  Schuster. —  Is  the  city  hiiilding  that  suhway  ?  A.  No,  the 
city  is  building  those  elevated  lines  that  I  have  referred  to. 

Q.  Well,  you  have  just  recently  opened  the  Utrecht  line  —  the 
other  day.  A.  We  ran  cars  over  it  Saturday.  It  is  not  finished 
yet. 

Q.  Is  that  a  part  of  the  line  that  is  now  in  operation  or  deemed 
in  operation,  under  the  contracts?  A.  Yes,  from  Saturday  the 
revenue  taken  in  on  those  cars  will  go  into  the  pool.  Prior  to 
Saturday  it  went  to  the  Nassau  Company  in  its  territory. 

The  passenger  gets  on  at  Unionville  in  the  morning  —  his  nickel 
goes  to  the  — 

Mr.  Teomans. —  It  is  a  five-cent  fare  from  Unionville  to  Park 
Row. 

Mr.  Schuster. —  So  that  in  that  portion  of  the  joint  their  price 
is  in  competition  with  the  Brooklyn  Rapid  Transit  Company? 

Witness. —  Yes. 

]\Ir.  Yeomans. —  With  trolley  cars. 

Witness. —  I  think  they  would  abandon  those  lines  if  the  Public 
Service  Commission  would  sanction  it,  so  as  to  cut  out  that  com- 
petition. 

Mr.  Schuster. —  The  relation  seems  untisual.  I  hope  you  haven't 
undertaken  the  impossible. 

Senator  Thompson. —  I  don't  see  how  the  Brooklyn  Rapid 
Transit  can  ever  get  down  to  thirty-two  again. 

Mr.  Schuster. —  Now,  Mr.  Abel,  your  group  "  C  "  is  recon- 
struction expenditures  of  existing  railroads  for  initial  operation 
and  equipment.  That  equipment  —  is  that  recoverable  in  any  way 
by  the  city  under  the  contract  ?    A.   (By  witness.)     Yes,  sir. 

Q.  (By  Schuster.)  Or  is  some  of  that  equipment  the  property 
of  the  New  York  Consolidated?  A.  Well,  if  the  city  wants  to 
take  over  all  the  equipment,  it  can  take  it  over. 

Q.  No,  but  this  is  replacing  equipment  that  the  present  exist- 
ing railroads  have.    A.  No,  it  is  adding  to  it,  not  replacing. 

Q.  None  of  this  expenditure  for  equipment  up  to  February  29, 
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1916,  amounting  to  seven  hundred  seventeen  thousand  seven  hun- 
dred fourteen  dollars  and  eighteen  cents  can  in  any  wise  be 
charged  by  the  New  York  Consolidated  Company  if  the  city 
avails  itself  of  its  recaptufable  right.    A.  I  don't  think  so. 

Q.  Eeferring  again  to  the  New  York  Municipal  Corporation's 
balance,  general  balance  sheet  for  the  year  1913,  you  carry  two 
items  in  fixed  capital,  expenditures  for  road  and  equipment  and 
company's  contribution  to  city  railroads.  That  seems  to  be  the 
end  of  that  characterization  and  I  take  it  that  was  a  result  of  the 
orders  of  the  Public  Service  Commission  to  reclassify  it.  A.  The 
suggestion  of  the  Chief  Engineer,  I  think;  that  $108,000.00  is 
a  part  of  the  6  per  cent,  discount  spent  on  the  municipal  bonds 
that  had  been  distributed  by  the  Chief  Engineer. 

Mr.  Schuster. —  I  will  excuse  Mr.  Abel  now  until  2 :30  and  as 
Mr.  Moss  wishes  to  take  up  a  matter  here  that  he  wants  to  dispose 
of  before  recess.  Do  you  know  whether  Mr.  Moss  wants  the  after- 
noon ?  We  don't  want  to  keep  people  away  from  their  work.  Just 
a  moitient.  Maybe  we  want  you  before  tomorrow  morning. 
I  don't  want  to  interfere  with  your  earnest  efforts  to  earn  your 
salary. 

Witness. —  I  can't  be  in  two  places  at  one  time. 

Mr.  Abel  is  excused  and  leaves  the  stand. 

Me.  Hewet  B.  Seaman,  having  been  previously  sworn,  takes 
the  stand  and  testifies  as  follows : 

Q.  (By  Mr.  Klein.)  Mr.  Seaman,  you  have  testified  before 
this  Commission  previously  but  you  have  not  told  the  Commission 
your  experience  as  an  Engineer.  A.  My  experience  as  relating  to 
my  employment  with  the  Public  Service  Commission  was  first  as 
Bridge  Engineer  of  the  Erie  Eailroad,  later  Construction  En- 
gineer of  the  Mohegan  Eailroad,  then  as  Contractors'  Engineer  on 
the  old  subway  in  charge  of  the  first  section  commenced  and  the 
first  section  completed,  finally  as  Consulting  Engineer  of  Bridges 
in  charge  of  the  maintenance  and  operation  of  the  Brooklyn 
Bridge  with  its  dense  traffic,  covered  the  most  important  matters 
which  would  be  brought  before  the  Oommiasion.    The  fact  that  I 
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had  been  admitted  to  the  practice  of  law  in  the  State  of  New  York 
is  probably  of  little  importance. 

Q.  The  Committee  was  furnished  by  Mr.  Harkness  of  the  Pub- 
lio  Service  Commission,  with  data  bearing  on  the  Duane  Street 
Sewer  matter.  The  data  was  accompanied  by  a  letter  from  Mr. 
Harkness  which  reads  as  follows: 

"June  5,  1916. 
"Hon.  Frank  Moss,  Counsel  to  Joint  Legislative  Committee 
to  Investigate  the  Public  Service  Commission,  Wool- 
worth  Building,  City. 
"Sir: 

"  At  a  session  of  the  Joint  Legislative  Committee  to  in- 
vestigate the  Public  Service  Commissions  held  last  week,  Mr. 
Henry  B.  Seaman,  formerly  Chief  Engineer  to  this  Commis- 
sion, testified  with  regard  to  the  adjustment  of  claims  on 
Section  'No.  9-0-1  of  the  Brooklyn  and  Manhattan  Loop  Lines 
including  the  matter  of  the  construction  of  the  Duana  Street 
Sewer.  At  the  conclusion  of  Mr.  Seaman's  testimony  I 
stated  to  the  Committee  that  in  1910  similar  statements  of 
Mr.  Seaman  had  been  thoroughly  investigated  in  connection 
with  the  approval  of  a  modifying  agreement  by  the  Board  of 
Estimate  and  Apportionment  and  asked  permission  to  file  as 
part  of  the  Committee's  record  a  copy  of  the  proceedings  of 
til  8  Board  of  Estimate  and  Apportionment  to  which  I  re- 
ferred. Permission  to  do  so  was  granted  by  the  Committee- 
"  I  accordingly  transmit,  to  be  included  in  the  records  of 
the  Joint  Committee,  a  printed  extract  from  the  minutes  of 
the  Board  of  Estimate  and  Apportionment  for  December  9, 
1910  (pages  5448  to  54Y4  inclusive).  These  minutes  con- 
tain the  following  documents,  all  in  relation  to  the  adjust- 
ment of  matters  relative  to  Section  No.  9-0-1  of  the  Brook- 
lyn and  Manhattan  Loop  Lines : 

"  1.  Letter  of  September  27,  1910,  from  Public  Service 
Commission  for  the  First  District  to  the  Board  of  Estimate 
and  Apportionment. 

"2.  Proposed  agreement  between  the  City  of  JN"ew  York, 
acting  by  the  Public  Service  Commission  for  the  First  Dis- 
trict   and    Bradley    Contracting    Company,    modifying    the 
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contract  for  the  construction  of  Section  Wo.  9-0-1. 

"  3.  Eeport  dated  October  20,  1910,  of  Committee  of  En- 
gineers appointed  by  the  Board  of  Estimate  and  Apportion- 
ment. 

"  4.  Letter  dated  November  15,  1910,  from  Public  Ser- 
vice Commission  for  the  First  District  to  Board  of  Estimate 
and  Apportionment. 

"  5.     Further  report  undated  of  Committee  of  Engineers 
.  appointed  by  the  Board  of  Estimate  and  Apportionment. 

"  6.  Letter  dated  November  18,  1910,  to  Henry  B.  Sea- 
man from  Borough  President  Cromwell. 

"  7.  Letter  dated  November  21,  1910,  from  Henry  B.  Sea- 
man to  Borough  President  Cromwell- 

"  8.  Further  report  dated  November  29,  1910,  by  ma- 
jority of  Committee  of  Engineers  appointed  by  Board  of 
Estimate  and  Apportionment. 

"  9.  Dissenting  report  dated  December  1,  1910,  by  Wal- 
ter Creuzbaur,  one  of  such  Committee. 

"  10.  Letter  dated  November  28,  1910,  from  Assistant 
Counsel  Harkness  of  the  Public  Service  Commission  to,  E. 
P.  Goodrich  of  the  Board  of  Estimate  and  Apportionment 
Committee. 

"  EespectfuUy  yours, 

"  (Signed)     LeEoy  T.  Harkness, 

"  Assistant  Counsel." 

Does  that  enumeration  complete  the  record  of  the  Duane  Street 
Sewer  contract  so  far  as  you  know  ?  A.  Up  to  that  time  but  there 
has  been  more  since  part  of  which  should  have  been  included  by 
Mr.  Harkness  and  part  of  which  he  was  unaware  of. 

Q.  What  part  should  have  been  included  by  Mr.  Harkness  that 
is  not  included?  I  will  read  a  letter  from  you  in  reply  to  Mr. 
Harkness  dated  June  7,  1916. 

"  Mr.  Frank  Moss,  Counsel,  Joint  Legislative  Committee  to 

Investigate  Public  Service  Commission. 
"Dear  Sir: 

"  I  note  in  the  letter  to  you  from  LeEoy  T.  Harkness, 
dated  Jtme  5,  1916,  that  he  transmits  a  '  printed  abstract  of 
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the  minutes  of  the  Board  of  Estimate  and  Apportionment  for 
December  9,  1910,  (pages  5448  to  5474  inclusiTe).'  I  would 
say  that  the  majority  report  (8)  of  November  29,  1910,  was 
made  without  giving  me  a  final  hearing  which  I  had  particu- 
larly requested,  and  I  should  therefore  judge  that  its  purpose 
was  to  cover  the  extraordinary  procedure  under  consideration. 

"  To  have  made  this  record  complete  Mr.  Harkness  should 
also  have  included  a  further  communication  on  this  subject 
before  the  Board  of  Estimate  and  Apportionment,  printed  in 
the  minutes  of  the  Board  and  reprinted  in  the  '  City  Record ' 
of  December  5,  1913,  page  11,323,  a  copy  of  which  I  enclose, 
i.  e.,  letter  of  Henry  B.  Seaman  to  Borough  President  Crom- 
well, dated  December  15,  1910. 

'  There  should  also  be  included  in  this  record,  a  communica- 
tion of  Henry  B.  Seaman  to  Borough  President  Cromwell 

dated  May  7,  1912  with  appendices  A.  B.  C.  D  and  E  which 
have  never  been  printed  nor  offered  elsewhere.  I  enclose 
herewith  a  copy  of  these. 

"  In  this  connection  I  also  enclose  a  copy  of  a  paper  which, 
.  as  noted  in  the  preface,  I  have  recently  been  called  upon  to 
publish  and  which  contains  a  chapter  entitled,   '  An  Extra 
under  the  Contract.'     This  chapter  is  the  most  complete  sum- 
mary of  the  subject. 

"  I  hereby  request  your  Committfee  to  give  this  matter  a 
thorough  investigation  so  as  to  ascertain  whether  all  methods 
of  procedure,  and  deductions  therefrom,  were  entirely  regular 
and  correct. 

"  Yours  truly, 
"  (Signed)     Henry  B.   Seaman." 

A.  The  letter  from  LeEoy  Harkness  was  so  scurrilous  that  it 
was  actionable. 

Q.  The  letter  of  what  date  was  that  ?  A.  November  27,  1910. 
When.  I  asked  MeAneny  why  he  put  such  a  letter  on  record  he 
explained  that  he  had  never  read  it.  That  letter  was  written  ap- 
parently at  the  request  of  an  Engineer  whose  plans  for  a  sewer 
siphon  at  110th  Street  I  had  been  unable  to  approve.  The  report 
of  the  Committee,  headed  by  Nelson  P.  Lewis  — 
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Q.  Was  that  engineer  employed  by  the  Public  Service  Commis- 
sion at  the  time  ?  A.  He  was  Consulting  Engineer  of  the  Borough 
of  Manhattan  and  was  a  member  of  this  committee.  The  report 
of  the  Committee  headed  by  Nelson  P.  Lewis  evaded  the  real  issue 
and,  as  explained  in  my  letters,  in  an  apparent  effort  so  to  speak 
to  draw  a  hair  across  the  trail,  they  called  attention  to  the  fact 
that  a  minor  statement  in  my  letter  was  incorrect.  The  statement 
in  my  letter  was  based  upon  information.  I  saw  no  reason  to  dis- 
believe it  then  and  I  have  seen  no'  reason  to  disbelieve  it  since. 

Q.  What  letter  do  you  refer  to?  A.  My  letter  to  Borough 
President  Cromwell. 

Q.  Of  what  date,  December  15,  1910  ?    A.  No. 

Q.  Or  the  final  letter  of  May  17,  1912.  You  mean  the  letter 
not  included  in  Mr.  Harkaess's  memorandum  ?  A.  ISTo,  the  letter 
that  was  included. 

Q.  That  is  December —     A.  November  28,  1912. 

Q.  Oh,  Mr.  Harkness's  letter !  A.  I  saw  no  reason  to  disbelieve 
it  then  and  have  been  seen  no  reason  to  disbelieve  since  and  in 
fact  the  statement  is  proved  by  the  document,  itself.  That 
is,  Mr.  Cravens'  memorandum.  In  regard  to  these  two  let- 
ters which  I  have  offered,  they  were  letters  to  Mr.  Cromwell,  Presi- 
dent Cromwell,  not  intended  at  the  time  they  were  written,  for 
publication,  because  I  believed  that  the  matter  would  be  thoroughly 
investigated  at  that  time.  As  the  matter  was  not  investigated  I 
wrote  my  final  letter  of  May  17,  1912,  which  answers  Mr.  Hark- 
ness  in  detail  but  these  letters  and  the  appendices  are  so  long  and 
are  only  intelligible  in  connection  with  the  letters  offered  by  Mr. 
Harkness,  I  would  suggest  that  in  covering  the  subject  that  the 
chapter  of  the  paper  which  I  was  obliged  to  present,  entitled  '  An 
Extra  under  the  Contract ' — 

Q.  Page  17  of  your  printed  statement.  A.  —  Page  17  of  the 
printed  statement  —  covers  the  matter  I  believe,  completely  from 
beginning  to  end. 

Q.  The  facts  narrated  in  that  chapter  lead  up  to  your  resigna- 
tion from  the  Commission,  didn't  they?     A.  They  were  one  of 
the  contributing  causes  of  my  resignation. 
6—24 
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Q.  Will  you  tell  what  lead  to  your  resignation  from  the  Com- 
mission ?  A.  In  addition  to  this  matter  of  the  raised  estimate,  if 
I  may  so  express  it  — 

Q.  With  reference  to  the  Duane  Street  sewer?  A.  In  refer- 
ence to  the  Duane  Street  sewer,  was  also  a  question  of  the  recom- 
mendation of  the  adoption  of  revised  plans  of  the  Triborough 
subway.  The  plans  of  the  Triborough  subway  had  been  practically 
completed  when  members  of  the  Commission  decided  to  review 
them  in  detail,  although  they  had  been  made  under  their  direction 
from  beginning  to  end.  The  ostensible  purpose  of  this  revision 
was  to  economize.  "  When  the  estimated  cost  of  one  hundred  six- 
teen million  dollars  for  the  proposed  subway  of  the  original  plan 
was  announced  to  the  Commission,  it  was  distressed  at  the  amount 
and  didn't  see  how  such  a  sum  could  be  raised.  I  suggested  that 
it  would  be  easier  to  raise  one  hundred  sixteen  million  dollars 
which  would  earn  interest  than  it  would  be  to  raise  fifty  million 
dollars  which  wouldn't  earn  interest.  The  cost  of  the  proposed 
subway  might  be  75  per  cent,  greater  than  the  duplication  of  the 
old  subway  but  its  earning  power  was  more  than  double. 

The  Grand  Central  Station  was  the  restriction  point  of  the  old 
subway  and  this  had  been  increased  three  and  one-half  times 
in  the  new  plans.  The  demand  for  transit  at  that  point  was  prac- 
tically unlimited  in  rush  hours." 

Q.  You  are  reading  from  page  35  of  your  printed  statement, 
are  you?     A.  Second  paragraph. 

"  The  old  subway  was  earning  at  that  time  about  &  per 
cent.,  and  would  earn  much  more  in  the  future.     The  new 
subway  was  therefore  a  safe  investment  for  the  amount  of  ' 
capital  needed. 

"  The  plans  were  then  submitted  to  Mr.  Bion  J.  Arnold  of 
Chicago,  and  received  Ms  general  approval  and  commenda- 
tion. No  other  Cons'ulting  Engineer  was  employed.  If  any 
changes  were  made  Mr.  Arnold  would  have  still  further  en- 
larged the  plans,  rather  than  to  have  restricted  them.  The 
Commission,  however,  insisted,  even  at  that  late  day,  upon 
a  general  revision,  and  I  suggested,  as  the  first  saving  in  cost, 
that  pipe  galleries  be  abandoned.  In  order  to  save  time  and 
further  expense  of  design  I  also  proposed  (Feb.  16,  1910), 
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that  only  the  general  plans  be  made  over,  as  the  detail  plans 
were  typical  of  the  work  and,  with  revised  estimates,  were 
sufficient  without  changes,  to  enable  contractors  to  make  unif 
price  bids.  To  make  new  general  plans  would  require  only 
a  few  weeks,  but  to  make  complete  details  would  require  a 
year  even  with  the  old  details  as  a  guide." 

The  ostensible  purpose  of  the  revision  was  economy,  but  w'hen 
the  revision  was  complete  it  was  found  that  the  new  plans  cost 
one  hundred  nineteen  million  dollars  instead  of  one  hundred  six- 
teen million  dollars  and  that  the  capacity  of  the  subway  was  de- 
creased 30  per  cent.  They  advised  the  purchase  of  some  twelve 
million  dollars  of  real  estate  Which  experience  has  proved  could 
be  resold  after  completion  of  the  subway  for  more  than  it  cost. 

Q.  You  mean  to  say  that  the  one  hundred  nineteen  million  dol- 
lars excluded  the  cost  that  would  have  been  necessary  under  the 
original  plan  of  twelve  million  dollars  for  real  estate  or  did  the 
twelve  million  dollars  come  within  the  total  estimate  of  one  hun- 
dred sixteen  million  dollars?  A.  The  estimates  were  only  for 
the  construction  and  did  not  include  the  real  estate. 

Q.  What  did  the  Commission  do  when  they  found  the  revised 
plans  were  costlier  than  the  original  ?  A.  The  Commission  were 
then  at  a  loss  as  to  know  what  to  do  and  the  only  way  that  pre- 
sented itself  to  them  was  for  their  Chief  Engineer  to  recommend 
the  adoption  of  these  revised  plans. 

Q.  Did  you  recommend  their  adoption?  A.  I  told  them  that 
the  records  showed  that  I  disapproved  the  plans,  that  they  are  not 
as  good  as  the  original  plans  for  economy,  were  not  practicable, 
based  on  cost,  and  that  I  could  not  make  such  a  recommendation. 

Senator  Thompson. —  Who  did  you  tell  that  to  ?  A.  I  told  that 
to  Mr.  McCarrol  and  later  I  made  a  statement  to  the  whole  com- 
mission at  a  meeting  to  which  I  was  called.  I  was  then  asked  by 
Mr.  Eustis  who  would  be  responsible  in  case  of  collapse  of  the 
subway.  T  said  I  would  take  that  responsibility.  I  was  then  re- 
quested to  revise  my  letter  of  recommendattion  and  include  my  re- 
sponsibility to  that  effect. 

Q.   (By  Klein.)     Do  you  mean  you  want  to  know  who  would 
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be  responsible  if  tbe  subway  under  the  original  plans  ?  A.  Under 
tht  revised  plans. 

Q.  What  lead  to  that  question?  A.  Simply  because  I  had 
transmitted  the  plans  merely  with  a  letter  of  transmission.  "  I 
transmit  herewith  for  your  adoption  a  list  of  drawings  which  had 
been  prepared  in  accordance  with  your  instructions,"  leaving  the 
way  there  as  to  whether  they  should  adopt  them  or  not.  When  they 
requested  me  to  revise  that  letter  by  adding  "  These  drawings  have 
met  with  my  approval  except  in  so  far  as  already  stated  in  my 
letters  to  the  Commission,  or  to  the  Committee,"  — 

Q.  That  was  on  the  same  day  of  July  12,  1910  ?  A.  July  12, 
1910.  "  Matters  had  reached  an  acute  stage."  Page  42.  "  I  had 
been  under  severe  strain  for  three  years  in  designing  these  plans 
with  insufficient  help,  and  for  the  past  six  months  had  practically 
been  through  the  "  third  degree  "  of  commission  engineering.  Of 
course  continuance  was  impossible,  and  I  informed  the  Acting 
Chairman  that  I  would  go  to  Europe  for  a  few  weeks  and  upon  my 
return  matters  must  be  entirely  changed,  or  I  must  resign  my  posi- 
tion." 

I  meant  by  that  that  I  must  not  be  asked  to  make  artificial  re- 
ports and  estimates. 

Q.  You  considered  the  revised  plans  —  A.  The  matter  of  the 
Duane  Street  Sewer  involved  an  artificial  estimate. 

Q.  You  went  to  Europe,  then  ?  A.  "  I  sailed  for  Europe  the 
day  before  the  Chairman  returned  to  his  office  from  a  similar  trip 
abroad. 

"  After  a  trip  of  four  weeks  I  returned  to  the  office  and  was 
immediately  sent  for  by  the  Chairman,  who  requested  my  resigna- 
tion by  the  first  of  the  following  month.  I  asked  if  they  wanted 
my  recommendation  for  the  adoption  of  the  revised  plans.  He 
replied,  '  Of  course  we  expect  you  to  recommend  the  plans.'  I  told 
him  I  could  not  make  such  a  recommendation  and  would  present 
my  resignation." 

Q.  You  refer  to  Chairman  Willcox  ?  A.  "  He  was  then  good 
enough  to  tell  me  that  all  the  Commissioners  liked  me  personally, 
and  twice  suggested  that  I  talk  with  other  members  of  the  Com- 
mission who  were,  in  town.  I  replied  that  this  was  unnecessary,  as 
there  was  but  one  course  open  to  me." 
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Q.  When  did  you  resign?  A.  I  presented  my  resignation  on 
September  23,  1910. 

Q.  Is  this  a  copy  of  it  printed  on  page  43  of  your  printed  state- 
ment?    A.  Yes. 

Q.  Will  you  read  that  ?    A.  "  September  23rd,  1910. 

"The  Honorable  William  R.  Willcox,  Chairman,  Public  Ser- 
vice Commission  for  the  First  District. 
"Dear  Sir: 

"  I  hereby  resign  my  position  as  Chief  Engineer  of  the 
Public  Service  Commission,  to  take  effect  Oct.  1st,  1910. 

"  I  have  long  recognized  that  it  would  be  impracticable  for 
me  to  take  the  responsibility  of  important  construction  work 
under  existing  conditions,  and  before  sailing  for  Europe  on 

my  recent  vacation  I  informed  Acting  Chairman 

that  such  conditions  could  no  longer  continue.  The  disposi- 
tion to  control  and  direct  the  detailed  management  of  the 
Engineering  Department  without  regard  to  recommendations 
of  the  Chief  Engineer  has  led  to  its  utter  demoralization. 

"  This  disposition  to  supersede  the  Engineer  culminated 
during  your  recent  visit  to  Europe,  when  I  was  expected  to 
approve  drawings  regardless  of  my  professional  opinion,  and 
to  recommend  the  adoption  of  plans  which  I  had  previously 
made  under  protest.  If  this  condition  continues  in  the  prose- 
cution of  work  estimated  at  120,000,000  dollars,  it  will  mean 
disaster  to  the  work  and  to  the  reputation  of  those  ostensibly 
responsible  for  it. 

"  There  should,  in  my  opinion,  be  individual  responsibility 
at  the  head  of  every  Department,  and  proper  help  and  full 
authority  for  outlining  and  conducting  its  work.     Without 
this  no  public  work  can  be  successfully  performed. 
"  Very  truly  yours, 
(Signed)     HENEY  B.  SEAMAN, 

"  Chief  Engineer." 

Q.  To  whom  did  you  give  that  resignation  in  the  Commission  ? 
A.  I  sent  it  down  to  the  Secretary. 
Q.  Secretary  Whitney  ?     A.  Yes. 
Q.  And  what  happened  thereafter  ?    Were  you  sent  for  by  any 
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one  ?  A.  No.  It  was  sent  to  Whitney  &  Gillespie's  office.  It  ap- 
peared in  the  papers  the  next  morning  and  was  followed  by  the 
publication  of  the  statement  necessitating  an  explanation  by  the 
Commission,  and  its  "  publicity  bureau  "  issued  the  following  in 
the  name  of  the  Acting  Chairman :  "  The  resignation  of  Mr. 
Seaman  was  asked  for  by  the  Commission  some  time  ago,  con- 
sequently his  letter  should  be  read  in  that  light." 

Q.  What  have  you  to  say  in  regard  to  that  ?  A.  "  This,  with 
other  parts  of  this  statement,  was  so  equivocal  and  incorrect  that 
I  knew  that  it  could  not  have  emanated  from  a  man  of  the  Acting 
Chairman's  character,  and  I  so  stated  to  the  reporters.  I  then 
learned  that  it  had  been  issued  by  the  Secretary  of  the  Commis- 
sion. 

"  This  and  other  publications,  even  though  apparently  issued  by 
the  Secretaiy  were  so  serious  that  I  finally  found  it  necessary  to 
make  a  further  statement  which  I  had  wished  to  avoid.  It  was  in 
part  as  follows : 

"  '  The  principal  caiise  of  my  resignation  at  this  time  was 
a  difference  of  opinion  as  to  the  propriety  of  artificially  rais- 
ing an  estimate  of  value  of  work  to  be  done,  in  order  to  meet 
the  demands  of  a  contractor.  It  may  be  possible,  and  some- 
times proper,  to  increase  a  payment  as  a  matter  of  expediency 
but  it  is  not  proper  to  do  so  under  the  cloak  of  an  artificial 
estimate.' " 

Q.  Was  that  statement  published  in  the  newspapers?  A.  It 
was. 

Q.  Did  you  therefore  have  a  talk  with  Commissioner  McCar- 
roU  ?    A.  Yes,  I  had  repeated  talks  with  McCarroU. 

Q.  Did  you  have  a  talk  with  him  with  reference  to  your  pay 
that  was  due  ?  A.  They  wanted  me  to  revise  the  form  of  my  let- 
ter to  a  simple  letter  of  resignation  for  a  matter  of  their  records. 
I  expressed  my  wilingness  to  do  that  provided  I  kept  the  records 
straight.  He  suggested  trat  I  might  write  a  simple  letter  of  resi- 
gnation and  write  an  additional  letter  and  say  what  I  pleased  — 

Senator  Thompson.- — Who  said  that?  A.  Mr.  MoCarroll. 
After  making  that  arrangement,  I  told  Mr.  McCarroU  that  my 
check,  monthly  check,  had  been  held  up  apparently  for  the  pur- 
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pose  of  coercion  and  he  smiled  at  such  a  weak  effort.  If  it  should 
be  revised  it  would  be  revised  without  coercion;  if  it  should  not 
be  revised,  no  coersion  would  bring  it.- 

Q.  You  mean  if  your  letter  of  resignation  should  not  be  re- 
vised?   A.  Yes. 

Q.  (By  Klein. )  What  followed,  Mr.  Seaman  ?  A.  I  returned 
to  the  office.  Mr.  McCarroU  had  business  down  town ;  I  returned 
to  the  office  alone. 

Q.  You  had  this  conversation  at  lunch?  A.  Yes.  As  I  en- 
tered the  elevator  of  the  Tribune  Building  I  met  Mr.  Holman,  the 
Auditor. 

Q.  What  is  his  name  ?  A.  Holman.  I  said,  "  Holman,  bring 
my  check  up."  He  said  the  Secretary  had  it,  to  go  in  after  it.  I 
said,  "  E'o,  bring  it  to  my  office." 

Q.  Was  it  customary  to  bring  your  check  to  your  office?  A. 
Always.  I  went  to  the  office  and  called  my  secretary  to  take  up 
the  matter  of  resignation.  I  had  hardly  begun  with  the  resigna- 
tion when  the  phone  rang  with  Mr.  McCarroU  on  the  wire.  He 
stated  he  had  the  check  and  would  give  it  to  me  as  I  passed  out. 
I  asked  him  why  he  should  not  send  it  up.  He  repeated  he  would 
give  it  to  me  as  I  passed  out  and  again  I  asked  him  why.  He  said, 
"  We  will  give  it  to  you  after  the  collection  is  made."  "  There 
is  no  collection  to  be  made  "  and  with  that  I  hung  up  the  phone 
and  walked  out  of  the  room.  I  asked  my  secretary  to  come  to  my 
house  where  I  dictated  my  diary  and  said  I  expected  to  leave  that 
afternoon  at  3  o'clock.  They  had  threatened  to  dismiss  me  unless 
I  revised  the  resignation.  I  told  my  secretary  my  dismissal  was 
in  their  hands. 

Q.  Who  had  threatened  to  dismiss  you  unless  you  revised  the 
resignation?  A.  I  think  that  came  through  McCarroU  or  came 
through  a  mutual  friend.  It  reached  me  in  some  way  and  I  told 
my  secretary  that  I  would  leave  for  Boston  on  the  3  o'clock  train 
and  would  return  Monday  and  they  could  take  what  action  they 
saw  fit.  I  returned  on  Monday, .  which  was  the  third  of  October 
and  called  up  my  former  secretary  and  asked  what  action  they  had 
taken.  He  informed  me  they  had  taken  no  action  and  that  the 
check  was  waiting  for  me. 
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Q.  Did  you  call  for  it  at  the  office  ?    A.  He  brought  it  to  me. 

Q.  During  your  service  as  Chief  Engineer  of  the  Commission, 
did  your  legal  judgment  conflict  with  that  of  the  counsel  of  the 
Commission  in  your  line  of  work  ?  A.  I  was  not  supposed  to  have 
and  legal  judgment.  Mr.  Harkness  was  a  young  lawyer  with  two 
or  three  years  experience.  I  suppose  I  had  been  admitted  to  the 
bar  when  Mr.  Harkness  was  in  knickerbockers  and  I  had  been  also 
connected  with  contract  work  for  some  thirty  years  and  you  im- 
bibe in  that  time  an  intutition  which  you  can't  get  from  any  book 
knowledge.  I  did  on  one  or  two  occasions  express  my  judgment; 
my  knowledge  of  law  may  have  influenced  that  judgment.  It  was 
mainly  based  on  my  extended  experience  as  an  engineer  of  large 
work. 

Q.  Had  you  practiced  law  before?  A.  I  never  practiced  law. 
I  was  simply  admitted  to  the  bar  to  assist  me  in  my  engineering 
work. 

Q.  The  stenographer  will  copy  into  the  record  Article  III,  be- 
ginning page  17,  entitled  "  An  Extra  Under  the  Contract "  which 
explains  the  Duane  Street  sewer  incident,  which  was  one  of  the 
incidents  that  induced  you  to  resign. 

AETICLE  III. 

"  An   Extba  Undee  the   Conteagt." 

On  one  occasion  we  faced  what  was  perhaps  the  most  difficult 
situation  which  can  confront  a  construction  engineer;  that  of  an 
"  extra  under  the  contract  "  with  "  reasonable  "  compensation  to 
the  contractor.  It  illustrated  the  difficulties  which  may  arise  by  a 
division  of  responsibility  —  or  by  underfined  authority  of  the  Ex- 
ecutive in  charge  of  the  work.  Owing  to  the  change  of  plans  it  had 
been  found  necessary  to  do  a  piece  of  construction  work  —  esti- 
mated to  cost  $165,000.00  —  either  as  an  "  extra  "  under  one  of 
the  existing  contracts,  or  else  to  advertise  it  as  a  new  contract, 
separate  from  the  one  already  in  force. 

A  clause  in  the  specifications  provided  that  "  if  additional  (i.  e., 
'  extra  ')  work  or  materials  be  required,  then  reasonable  value 
therefor  shall  be  additionally  paid  to  the  contractors."  To  ad- 
vertise for  new  bids  in  this  instance  would  require  completed 
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plans,  specifications  and  forms  of  contract,  as  well  as  time  for  ad- 
vertising, and  -ivas  not  practicable  because  of  the  consequent  de- 
lay, but  it  was  also  impracticable  because  of  the  difficulty  in  getting 
true  competition  against  the  contractor  already  upon  the  work; 
and  if  high  bids  should  be  received  and  then  thrown  out,  they 
would  be  cited  later  by  the  contractor  as  an  evidence  of  "  value  " 
in  his  claim  for  the  extra  compensation. 

I  endeavored  to  arrange  with  the  contractor  for  a  fixed  sum  to 
complete  the  work  —  but  he  would  not  take  less  than  $330,000.00, 
and  this  I  was  unwilling  to  concede.  It  was  therefore  decided  to 
proceed  v\^ith  the  additional  work  as  an  "  extra,"  according  to  the 
clause  already  cited. 

In  order  to  protect  the  city's  interests,  as  well  as  for  use  ]'• 
closing  controvei-sy  with  the  contractor  which  might  occur,  I  ob- 
tained from  several  prominent  Sewer  Experts  their  estimate  of 
the  proper  cost  of  the  proposed  work.  These  estimates  varied 
from  about  $145,000.00  to  $198,000.00,  showing  that  our  esti- 
mate of  $165,000.00  already  made,  was  a  fair  medium. 

In  proceeding  with  the  construction  work,  the  contractor  at 
once  (March  2,  1909),  claimed  that  the  work  must  be  paid  at 
"  cost  plus  15  per  cent."  This  would  not  have  been  an  unreason- 
able charge  provided  the  work  were  economically  executed;  but 
in  case  there  were  any  inclination  on  the  part  of  the  contractor 
to  increase  the  cost  for  the  purpose  of  increasing  the  percentage, 
the  specification  clause  as  to  "  reasonable  value  "  would  be  opera- 
tive, and  I  sent,  (March  12,  1909)  formal  notice  to  the  contractor 
to  that  effect. 

Shortly  after  this  work  was  commenced,  the  Division  Engineer 
in  charge  of  the  work  reported  to  me  that  the  contractor  was  swell- 
ing the  cost,  and  thus  increasing  his  percentage.  I  at  once  notified 
the  contractor  (April  2  and  8,  1909),  of  this  extravagance,  and 
also  covered  the  work  with  inspectors  in  order  to  obtain  evidence 
for  trial  in  case  my  award  of  "  reasonable  value  "  should  be  dis- 
puted by  the  contractor  upon  final  settlement. 

The  effort  to  obtain  evidence  was  entirely  successful,  and  it 
was  reported  to  me  to  be  of  such  a  character  as  would  throw  the 
contractor  out  of  court  in  case  of  law-suit.  I  expressed  by  satis- 
faction, and  directed  that  additional  evidence  be  obtained  if  pos- 
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sible.  I  was  shortly  afterward  called  to  account,  however,  by  a 
member  (3)  of  the  Commission  for  wasting  money  by  "employ- 
ing too  many  inspectors."  I  explained  to  the  Commissioner  the 
purpose  of  the  expense,  and  stated  in  a  general  way  what  informa- 
tion had  been  obtained,  as  well  as  the  result  which  might  be  ac- 
complished with  it.  There  was  no  further  criticism  of  the  em- 
ployment of  the  inspectors. 

Later,  however,  as  the  apparent  cost  of  the  work  continued  to 
increase,  another  member  of  the  Commission  (2)  who  was  also  a 
member  of  the  Committee  on  this  extra  work,  called  my  attention 
to  the  continued  increase,  and  asked  where  it  would  end.  ISTo  one 
could  foretell  the  result  definitely,  and  I  so  stated,  but  I  said  I 
did  not  propose  to  pay  more  than  $193,000.00  (the  highest  en 
gineer's  estimate),  even  though  the  apparent  cost  might  run  up 
to  exceed  that  sum.  I  had  already  informed  his  fellow  commit- 
tee-man of  the  important  evidence  obtained  by  the  inspectors.  He 
then  demanded,  however,  that  I  assume  control  of  the  contractor's 
work  in  all  its  details,  placing  the  men  and  giving  them  detailed 
instructions  as  to  their  work. 

The  contractor  had  already  desired  me  to  pursue  this  course, 
and  possibly  had  also  suggested  it  to  the  Commissioner  (2).  A 
construction  engineer,  however,  knows  that  such  a  course  would 
not  prevent  the  contractor's  force  from  swelling  the  expense, 
whether  by  dilatory  work  or  by  other  connivance,  and  yet  such 
explicit  instructions  would  make  the  directing  engineer  responsible 
for  such  a  swelled  cost,  and  would  relieve  the  contractor  of  re^ 
sponsibility,  as  he  naturally  desired.  It  required  neither  experi- 
ence in  engineering  nor  knowledge  of  the  law  to  foresee  that  these 
swelled  costs  thus  obtained  would  be  used  by  the  contractor,  in  his 
lawsuit  for  increased  cost  and  percentage,  as  a  "  reasonable  value  " 
for  all  work  done,  and  would  nullify  all  the  estimates  based  on 
experience  gained  elsewhere,  which  I  had  obtained  from  outside 
sources.  It  would  also  destroy  the  value  of  the  important  evi- 
dence already  obtained  by  the  inspectors. 

The  Commissioner  (2)  was  an  astute  lawyer  but  my  explana- 
tion did  not  satisfy  him,  nor  evidently  meet  his  purpose,  and  he 
insisted  that  I  should  follow  this  course  of  detailed  control,  as 
desired  by  the  contractor.    This  I  refused  to  do.    Formal  instruc- 
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tions  were  finally  received  by  letter  from  the  Commission,  direct- 
ing the  Chief  Engineer  to  conduct  the  work  on  the  "control 
plan  "  and  I  then  instructed  my  assistant  in  charge  of  this  work 
to  keep  the  Commissioner  (2)  informed,  and  this  Commissioner 
thenceforward  gave  him  instructions  as  to  the  handling  of  the 
work. 

The  result  was  as  anticipated.  The  cost  continued  to  swell, 
and  a  high  record  was  established  which,  because  of  the  detailed 
instructions  given  under  the  Commissioner,  destroyed  the  authority 
of  all  estimates,  and  rendered  useless  the  evidence  already  obtained 
by  the  inspectors. 

Here  commnced  the  real  difficulties  for  the  Commissioner.  The 
apparent  cost  of  the  "  extra  work  "  exceeded  $300,000.00  • — in- 
stead of  $193,000.00,  to  which  I  had  excepted  to  limit  it  —  and 
his  explicit  control  and  directions  had  placed  the  responsibility 
for  such  cost  upon  him  rather  than  upon  the  contractor.  No  pre- 
liminary estimates  by  engineers  based  on  similar  experience  else- 
where were  then  admissible,  as  compared  with  these  actual  records 
of  cost  made  under  his  direction.  It  then  became  necessary  for 
him  to  make  such  arrangements  for  final  settlement  as  would  be 
acceptable  to  the  contractor,  as  no  recourse  to  law  was  now  pos- 
sible. 

In  the  process  of  adjustment  which  followed,  the  "  extra  "  was 
so  merged  with  other  claims  from  the  same  contractor  that  its 
identity  became  obscured.  The  contractor,  who  had  been  obliged 
to  stop  his  work  for  twenty-five  months  on  this  section  in  order  to 
permit  the  erection  of  a  Municipal  Building  over  the  site,  claimed 
additional  damages  because  of  this  delay.  The  entire  adjustment 
proceeded,  however  —  the  same  as  had  the  management  of  the 
"  extra  " —  without  reference  to  the  Engineering  Department, 
even  as  to  values,  and  the  settlement  of  these  claims  were  based 
"  on  figures  presented  by  the  contractor  from  his  books  and  judged 
by  him  as  sufficient  substantiation  of  his  claims,"  or,  as  the  Com- 
missioner expressed  it,  "because  he  would  not  take  less." 

On  only  one  occasion  was  the  Chief  Engineer  present  at  a  meet- 
ing of  this  committee  in  its  efforts  to  adjust  claims.  A  bill  of 
extras  was  then  presented,  amounting  to  some  $90,000.00,  and 
was  referred  to  the  engineer  for  approval.    He  was  unable  to  pass 
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upon  sucli  a  bill  offliand,  and  requested  that  it  be  sent  to  bis  office 
for  detailed  examination.  The  Comniittee,  however,  did  not  send 
the  bill  for  examination,  and  the  engineer  was  not  requested  to 
attend  any  more  of  its  meetings. 

It  is  interesting  to  note  the  various  awards  and  to  compare  them 
with  the  engineer's  estimate  of  value,  which  was  made  shortly 
afterwards. 

Engineer's  Excess  of 

Estimate.     Awards.       Awards. 
Maint.    of  plant    (25   months) 

cost  $3,000 $40,000        $37,000 

Maint.  of  organization 10,000  10,000 

Payment  of  bonds $3,000  3,000      

Deprivation  of  bonus 15,000  15,000 

Interest  15  mo.  at  6  per  cent,  on 

reserve 1,729  .  1,729      

The  "extra"  ($165,000)    193,000        260,000  67,000 

Other  items    71,000  90,000  19,000 


$148,000 
It  will  be  noticed  that  in  these  items  the  plant  which,  according 
to  my  assistant,  cost  only  about  $3,000  is  allowed  $40,000  for 
maintenance.  In  justification  of  this  the  maintenance  of  a  stable 
and  other  items  were  mentioned;  yet  the  stable  was  owned  by  a 
separate  corporation  (possibly  controlled  by  these  contractors)  and 
the  teams  had  been  charged  against  the  work  at  the  daily  rate  of 
hire,  rather  than  at  actual  cost,  as  they  were  really  hired  from  an 
outside  corporation  with  which  the  city  had  no  contract.  It  may 
also  be  noted  that  this  item  of  $40,000  when  added  to  the  allow- 
ance of  $2i60,000  for  the  "  extra  "  amounted  to  $300,000,  which 
was  the  total  apparent  cost  of  the  "  extra  "  item.  When  my  assist- 
ant in  charge  of  the  work  stated  that  the  contractor  had  been 
brought  down  from  $300,000  to  $260,000  I  thought  they  had  done 
well  considering  the  plight  they  were  in,  and  wondered  how  it  had 
been  accomplished,  but  I  did  not  at  that  time  know  of  the  $40,000 
allowed  for  "  maintenance  of  plant." 

When  these  extras  were  conceded  to  the  contractor  it  was  ex- 
pected that  he  would  proceed  with  his  work  as  though  there  had 
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been  no  delay.  Experience  on  contract  work,  however,  would 
hardly  have  justified  such  expectation  unless  a  specific  agree- 
ment to  that  effect  had  accompanied  the  concession  of  the  extra. 
So  it  also  proved  in  this  instance.  When  the  contractor  asked 
the  Commissioner  (2)  to  make  a  new  contract  for  completion  he 
offered  to  do  the  work  for  $1,435,000  instead  of  $1,035,000  which 
was  the  engineer's  estimate  of  value  based  on  the  contract  already 
in  force. 

The  Commissioner  (2)  apparently  did  not  care  to  take  the  re- 
sponsibility of  closing  this  item  in  addition  to  what  he  had  al- 
ready conceded  to  the  contractor  on  the  extras,  and  referred  the 
matter  back  to  me,  with  instructions  to  compromise.  He  knew  my 
views  about  proceeding  under  the  original  contract,  and  that  I 
considered  that  no  "  compromise  "  was  possible  until  the  issue  had 
been  raised  by  instructions  to  the  contractor  to  proceed  with  the 
contract  already  in  force,  as  he  had  early  expressed  to  me  his 
willingness  to  do  so.  I  was  unwilling  to  be  responsible  for  pay- 
ment to  the  contractor  beyond  my  estimate,  but  must  follow  the 
Commissioner's  instructions,  and  presumed  that  he  and  the  con- 
tractor had  already  come  to  some  tentative  agreement.  I  there- 
fore asked  the  Commissioner  what  "  compromise "  he  desired. 
He  stated  that  $1,250,000  would  be  satisfactory.  This  sum  was 
more  than  $200,000  beyond  my  estimate  of  value  which  had  al- 
ready been  sent  to  him. 

In  conference  with  the  contractor  I  duly  obtained  this  compro- 
mise as  instructed,  and  also  included  an  extra  of  $29,000  which 
had  been  under  consideration.  Although  I  had  requested  instruc- 
tions to  proceed  with  the  contract  already  in  force,  still  I  realized 
that  even  this  compromise  was  preferable  to  asking  for  new  bids, 
as  such  bids  would  be  artificially  high. 

I  reported  (July  13,  1910)  to  the  Commissioner,  the  result  of 
the  conference  with  the  contractor  in  a  carefully  worded  letter  as 
follows : 

July  ISih,  1910. 

"  The  Honorable • ,  Commissioner. 

"  Section  9-0-1. 
"Dbar  Sir: 

"  The  following  memorandum  of  final  conference  which  I 
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have  had  this  morning  with  the  Biradley  Contracting  Com- 
pany on  the  completion  of  Section  9-0-1  in  accordance  with 
the  plans,  is  respectfully  submitted. 

"  Memorandum. 

"  Conference  on  9-0-1  with  William  Bradley,  Frank  Brad- 
ley, Bayly  Hipkins  and  attorney  Lynch  —  Mr.  Shipman  and 
Mr.  Dahm  present. 

"  I  had  already  presented  to  Mr.  Bradley  a  detailed  esti- 
mate of  $1,035,000  for  completion  of  9-0-1,  and  an  additional 
estimate  of  $29,500  for  alteration  on  9-0-2.  The  Messrs. 
Bradley  presented  their  estimate  of  $1,435,000  and  showed 
that  the  other  three  bids  which  had  been  originally  received 
for  Contract  9-0-1  were  30  per  cent,  higher  than  theirs.  They 
stated  that  the  reason  for  their  low  bid  was  that  this  work 
would  weave  in  with  sections  9-0-5  and  9-0-4,  their  other 
contracts,  and  without  these  other  contracts  their  bid  would 
be  as  high  as  the  other  bidders  on  these  sections,  and  there- 
fore argued,  since  their  other  work  has  practically  completed, 
the  propriety  of  their  bid  of  $1,435,000. 

"After  an  extended  discussion,  Mr.  Blradley  offered  to 
lower  his  bid  to  $1,300,000.  This  I  refused  to  consider. 
Finally  as  a  last  resort  he  lowered  his  bulk  sum  bid  to  $1,- 
250,000  to  include  the  work  on  section  9-0-2. 

"  I  asked  that  a  separate  item  be  made  of  the  work  to  be 
done  under  the  Municipal  Biuilding,  in  case  that  were  not 
included,  and  it  was  decided  that  if  it  were  not  included,  it 
would  be  deducted  from  their  bid  in  the  ratio  as  shown  in 
our  estimate. 

"  I  would  here  note  that  the  dilfference  between  Bradley's 
bid  and  our  estimate  was  $400,000  that  an  even  division 
would  make  their  bid  $1,235,000.  If  $29,000  is  added  to 
this  to  include  the  work  on  9-0-2,  it  would  make  a  compro- 
mise offer  of  $1,264,000.  Mr.  Bradley's  offer  is  therefore 
slightly  less  than  an  even  compromise. 

"It  may  also  be  noted  that  there  remains  to  be  done  on 
section  9-0-1,  imder  the  present   contract,    about    $750,000 
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worth  of  work.  If  Bradley  were  to  claim  his  unearned  profits 
of  25  per  cent,  on  this,  it  would  mean  a  profit  to  him  on  this 
account  of  $187,000. 

"  I  have  urged  that  the  contractor  be  required  to  proceed 
under  his  original  contract.  If  this  is  not  practicable,  it 
would  then  be  a  question  of  whether  Bradley's  work  is  lower 
than  a  new  bid  would  be  for  the  same  work,  including  his 
unearned  profits.  As  near  as  I  can  judge,  it  is  about  an  even 
figure. 

"  Tou  will  note  my  final  statement  that  I  consider  it  about 
an  even  thing  as  to  whether  we  accept  the  Bradley  Contract- 
ing Company's  offer  or  advertise  for  new  bids.  Of  course  the 
acceptance  of  the  Bradley  Company's  offer  will  save  some 
time. 

"  Very  truly  yours, 

"  (Signed)     HEI^RY  B.  SEAMAIS", 

"  Chief  Engineer." 
I  had  not  wished  to  offend,  so  in  the  letter  I  had  said  every- 
thing possibly  favorable,  but  had  recorded  my  early  desire  to  pro- 
ceed under  the  original  contract,  and  had  also  showed  by  infer- 
ence that  $l,2i5O,00O  was  equivalent  to  giving  him  a  bonus  of 
$187,000  on  this  item  alone,  to  say  nothing  of  what  had  already 
been  given  on  the  extras,  and  I  could  not  recommend  that  the  com- 
promise be  adopted. .  If  with  this  full  information,  the  Commis- 
sion desired  to  make  the  award  there  must  be  some  reason  for  it 
which  I  could  not  understand. 

I  was  then  called  before  the  Commission,  apparently  for  an  ex- 
planation, and  was  asked  by  the  Commissioner  (2)  if  there  were 
"  two  profits "  in  the  proposition.  The  question  seemed  super- 
fluous in  view  of  the  $187,000  bonus  which  I  had  mentioned  and 
I  wondered  if  there  was  a  lingering  doubt  that  I  might  take  the 
responsibility  of  this  payment,  but  I  could  only  reply  that  there 
certainly  were  "  two  profits  "  in  it. 

After  the  Commissioner  (2)  found  that  I  would  not  father  this 
payment,  he  said  to  one  of  my  assistants  that  I  had  put  them  in  a 
hole.  How  had  I  put  them  in  a  hole?  Did  a  lawyer  expect  an 
engineer  to  recommend  such  an  excess  payment  on  the  basis  of 
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value?  Were  they  prevented  from  making  this  payment  by  a 
mere  candid  statement  of  fact?  Had  my  letter  been  too'  frank 
and  outspoken?  After  I  had  given  him  my  estimate  of  $1,035,- 
000  why  was  I  called  upon  to  compromise  with  the  contractor  for 
$1,250,000?  With  this  knowledge  of  actual  value  the  Commis- 
sioner was  better  prepared  to  effect  the  compromise  himself  than 
he  had  been  in  the  case  of  the  extras  where  no  such  knowledge  of 
value  had  been  given  him. 

On  what  basis  can  an  engineer  justify  payment  beyond  his  esti- 
mate? There  was  not  even  a  law  suit  in  contemplation  at  that 
time,  and  the  contractoT  had  sigTiified  to  me  his  willingness  to 
proceed  if  so  instructed.  In  city  contracts  more  money  may  be 
made  by  "  compromising  "  law  suits  than  by  fulfilling  contracts. 
Claims  made  beyond  all  reason  serve  well  the  purpose  of  com- 
promise. They  permit  the  compromising  lawyer  to  show  an  ap- 
parent large  saving,  whereas  the  actual  sacrifice  and  loss  to  the  city 
can  only  be  shown  by  the  estimate  of  the  engineer. 

Why  in  the  present  instance  a  new  contract  was  sought,  or  even 
permitted,  by  the  Commission  had  never  been  clear  to  me,  al- 
though I,  could  well  understand  why  the  contractor  preferred  a 
new  contract,  as  such  modifications  almost  invariably  result  to  the 
contractor's  advantage.  When  he  had  signified  to  me  his  willing- 
ness to  proceed  under  the  contract  then  in  force,  I  did  not  enter- 
tain his  suggestion  for  a  modification  because  it  would  have  in- 
curred needless  delay  and  expense,  and  any  such  acquiescence  on 
my  part  would  have  encouraged  his  refusal  to  proceed.  I  had  re- 
quested permission  to  instruct  him  to  proceed  with  his  work  and 
was  awaiting  such  authority  when  I  learned  that  the  Commis- 
sioner, without  my  knowledge,  had  conceded  the  extra  claims. 

As  my  letter  (July  13,  1910),  and  my  statement  that  there 
were  "  two  profits  "  did  not  justfy  the  concession,  of  the  unearned 
$200,000  to  the  contractor,  it  it  was  then  necessary  for  the  Com- 
missioner to  take  up  the  matter  anew.  The  conferences  had  al- 
ready gone  so  far  that  the  contractor  naturally  forgot  his  willing- 
ness to  proceed  under  the  original  agreement  and  with  the  esti- 
mate of  $1,035,000  on  record,  it  was  difficult  to  justify  further 
payment  without  explanation. 

Generally  speaking,  it  may  be  possible,  and  sometimes  proper, 
to  increase  the  award  to  a  contractor  as  a  matter  of  expediency  in 
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order  to  avoid  greater  expense,  but  it  is  not  necessary,  nor  is  it 
proper,  to  do  so  under  the  cloak  of  an  artificial  estimate.  If  the 
price  is  increased  it  sihould  be  stated  franldy  that  it  is  for  the 
purpose  of  compromise;  that  the  payments  already  conceded  on 
extras  for  the  purpose  of  satisfying  the  contractor  and  allowing 
the  work  to  proceed  on  the  original  basis,  had  failed  of  their  pur- 
pose, and  that  further  concession  was  still  necessary. 

All  this  would  have  been  avoided  if  this  unnecessary  dickering 
had  not  been  commenced.  Under  sudh  circumstances  a  settlement 
after  the  work  is  completed  will  award  to  the  contractor  only  what 
is  his  due,  while  a  dicker  during  the  progress  of  the  work  con- 
cededly  pays  a  heavy  bonus,  "  because  he  would  not  take  less." 

At  about  this  time,  during  a  short  absence  from  the  office,  I 
wrote  the  Acting  Chairman  that  I  could  do  nothing  further  on  the 
subject,  saying,  in  part,  "  I  think  the  contractor  should  have  been 
notified  to  proceed  with  the  contract.  I  do  not  see  how  we  can 
pay  him  unearned  profits  when  there  is  an  opportunity  for  him 
to  earn  them." 

The  only  remaining  alternative  for  the  Commission  was  to 
make  the  best  of  a  bad  situation.  If  $1,250,000  was  not  justified 
in  payment  for  ■$1,035,000  worth  of  work,  a  modified  estimate  of 
$1,150,000  would  perhaps  justify  his  course,  and  at  least  be  a 
further  saving  of  $100,000  on  its  face.  During  my  absence  the 
Acting  Chief  Engineer  was  called  upon  to  take  up  the  matter 
anew.  To  this  end  $51,953  was  added  to  my  estimate  and  addi- 
tional work  or  uncertain  value  was  included  in  the  new  contract. 
Then  a  settlement  was  made  for  $1,150,000.  When  I  returned  to 
my  office  tte  Acting  Chief  Engineer  handed  me  the  following 
memorandum,  at  the  same  time  expressing  his  resentment  at  what 
he  had  been  called  upon  to  do.  He  then  left  for  a  vacation  to  re- 
cuperate from  the  strain  under  which  he  had  been  acting. 

"  Memorandum. 

"  Monday,  July  25th,  1910,  Mr.  Frank  Bradley  and  Mr. 
■Hipkins  called  by  appointment  to  meet  Mr.  Dahm  and  my- 
self in  reference  to  the  modified  contract  for  section  ITo. 
9-0-1  of  the  Brooklyn  Loop  lines.    After  going  over  the  mat- 
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ter  very  carefully,  th.e  figures  of  the  Public  Service  Commis- 
sion estimate  were  modified  as  f oUow^s : 

Total  amount  of  Estimate ($1,035,009 

Add  for  error  in  Ducts 3,651 

Making $1,038,660 

Increased  by  5  per  cent,  for  each  unit  price 51,93i3 

Making  total  of $1,090,593 

Add  the  Estimate  to  complete  contract  9-0-2.  . .  .         30,000 

Total :.  .$1,120,593 

Add  for  the  necessity  of  raising  pipe,  due  to  change 

in  street  grade ,. 10,000 

Making  a  total  finally  of . $1,130,593 

"After  discussing  the  miatter  further  with  Mr.  Bradley,  the 
question  was  raised  as  to  underpinning.  Mr.  Bradley  claimed 
that  as  underpinning  was  carried  by  the  price  of  excavation, 
he  did  not  consider  the  yardage  of  excavation  was  sufficient 
to  carry  this  underpinning,  and  I  finally  informed  Mr.  Brad- 
ley that  we  would  accept,  in  round  numbers  $1,150,000  as  a 
basis  for  continuing  his  work  on  a  modified  contract,  and 
that  I  would  so  recommend  to  the  Commission. 

"  This  meeting  was  called  at  the  suggestion  of  the  Commis- 
sioner in  order  to  see  if  I  could  not  get  Bradley  to  recede 
from  his  position  which,  as  I  understood,  was  that  his  own 
figures  were  $1,250,000; 

"  (Signed)     ALFRED  CRAVEN." 

The  Acting  Chief  Engineer  had  followed  my  own  precedent  in 
sending  a  "  memorandum  "  to  the  Commission.  It  showed  clearly 
on  its  face  what  was  done;  the  manner  of  raising  the  estimate 
5  per  cent. ;  of  allowing  the  round  sum  of  $10,000  for  raising 
pipesi,  as  well  as  making  other  modifications,  and  of  the  ultimate 
addition  of  some  $20,000  till  the  fixed  siim  of  $1,150.00  was 
reached  "  as  a  basis  of  continuing  his  (the  Contractor's)  work." 
The  "  increase  by  5  per  cent."  was  as  plain  upon  his  memorandum 
as  was  the  bonus  of  $187,000  in  my  letter  of  July  13,  1910.     If 
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my  letter  had  been  so  candid  as  to  "  put  them  in  a  hole  "  it  isi  im- 
fortimate  that  the  Commissioner  did  not  feel  that  this  candid 
"  memorandum  "  also  "  put  them  in  a  hole,"  for  it  probably  would 
have  thus  saved  the  city  the  excess  payments. 

Before  finally  accepting  this  reduced  offer  of  $1,150,000  the 
contractor  came  to  me  to  argue  for  $1,2'50,000  stating  that  he 
"  would  not  take  less."  I  suggested  that  if  he  did  not  accept  what 
the  commission  offered  he  might  take  still  less  if  the  matter  were 
placed  in  my  hands. 

The  Commissioner  explained  in  granting  the  concessions  that 
the  contractor  "  would  not  take  less."  It  was  interesting  to  note 
in  this  connection  that  he  actually  did  take  $25,000  less  when  the 
matter  was  later  laid  before  the  Board  of  Estimate.  "When  I  was 
first  informed  of  this,  the  sum  was  placed  at  $50,000  which  I 
had  said  was  very  satisfactory. 

The  subject  should  hardly  be  closed  without  reference  to  meth- 
ods pursued  by  the  "  publicity  bureau  "  of  the  Commission,  which 
concealed  from  the  public  the  true  facts.  In  the  Brooklyn  Daily 
Eagle  of  March  13,  1911,  there  appeared  the  following:  "In 
the  original  estimiate  (which)  Mr.  Seaman  submitted  as  the  cost 
of  construction  of  this  section  of  the  loop  'his  figures  were  $100,- 
000  more  than  the  figures  on  which  the  controversy  was  settled 
by  the  Board  of  Estimate." 

Inasmuch  as  the  "  memorandum  "  given  above,  showed  that  the 
original  estimate  before  it  was  raised  amounted  to  $1,035,000 
and  on  the  same  sheet  showed  that  the  "  figures  on  which  the  con- 
troversy was  settled  "  were  $1,150,000  the  baldness  of  the  state- 
ment is  apparent.  It  is  inconceivable  that  any  member  (4)  of 
the  Commission  knew  of  the  promulgation  of  this  statement,  but 
unfortunate  that  their  good  name  should  be  so  jeopardized. 

This  closed  the  incident  of  the  Duane  Street  Sewer. 

Q.  (By  Klein.)  Under  that  contract  you  say  that  the  Public 
Service  Commission  allowed  Contractor  Bradley  how  much  more 
than  he  should  have  received  in  your  judgment?  A.  (By  Wit- 
ness.) Well,  they  proposed  to  allow  him  $200,000  more  than 
his  contract  called  for. 

Q.  Who  proposed  that?    A.  Mr.  Bassett. 

Q.  Commissioner  Bassett?  A.  I  refiised  to  give  it  my  ap- 
proval. 
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Q.  .Did  he  give  any  reason  for  the  proposal  ?  A.  He  called  it 
a  compromise  pure  and  simple.  My  position  was  that  the  con- 
tractor should  be  obliged  to  fulfill  his  contract  and  I  wanted  per- 
mission to  insti-uct  him  to  so  proceed.  While  I  was  awaiting  for 
such  permission,  the  contractor  went  to  Bradley  and  wanted  $500,- 
000  more  than  my  estimate,  which  was  $1,035,000. 

Q.  You  say  the  contractor  went  to  Bradley  ?  Went  to  him 
direct  ?    A.  I  meian  he  went  to  Commissioner  Bassett. 

Q.  What  happened  ?  A.  I  asked  Mr.  Bassett  what  compromise 
would  be  acceptable  to  him,  what  compromise  he  desired,  and  he 
named  the  figure  of  $1,250,000.  I  then  called  the  contractor  to 
my  ofiice  with  several  of  my  assistants  in  order  that  they  might 
see  the  entire  procedure.  I  brought  the  contractor  down  to  $1,^ 
250,000  and  then  transmitted  the  memorandum  without  .approval 
to  the  Commission  as  to  what  had  been  done.  I  was  then  called 
before  the  Commission  and  asked  if  I  considered  there  were  two 
profits  in  this  compromise.  I  said  "  There  certainly  are  two 
profits."  The  Commissioner  then  or  soon  afterwards  said  that  I 
had  put  them  in  a  hole  by  not  recommending  that  compromise. 

Senator  Tho^mpon. —  In  other  words,  they  wanted  you  to  carry 
the  bag.  A.  I  never  fully  understood  it.  Mr.  Bassett  knew  I 
was  opposed  to  the  compromise. 

Senator  Thompson. —  He  wanted  you  to  take  the  responsibility. 
A.  I  couldn't  do  it. 

Senator  Thompson. —  At  that  time  he  wanted  to  originate  the 
question  that  the  Chief  Engineer  has  to  take  the  responsibility 
about  something  he  knows  nothing  about  and  can't  explain  in  pub- 
lic. 

Q.  (By  Klein.)  Mr.  Seaman,  you  have  some  memoranda,  here, 
some  letters,  that  you  wish  to  introduce  into  the  record-  A.  Those 
are  really  a  part  of  Harkness's  introduction. 

Q.  Did  you  say  these  were  not  furnished  by  Mr.  Harkness  to 
complete  the  record  on  the  Duane  Street  Sewer?  A.  The  appen- 
dices need  not  be  included.  They  are  on  record  in  the  Manhattan 
Borough  President's  office.  If  memorandum  is  made  that  they 
are  on  record  at  the  Borough  President's  ofiice  in  Eichmond  I  think 
that  will  be  all  that  is  necessary. 
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Q.  This  includes  letter  of  IST.  P.  Lewis  to  Mayor  McClellan  of 
March  8,  1909 ;  letter  of  H.  B.  Seaman  to  Public  Service  Com- 
mission of  March  12,  1909 ;  letter  of  JST.  P.  Lewis  to  Mayor  Mc- 
Clellan of  March  17,  1909 ;  letter  of  H.  B.  Seaman  to  Public  Ser- 
vice Commission  of  March  19,  1909  and  letter  of  Henry  B.  Sea- 
man to  IST.  P.  Lewis  of  j\rarch  22,  1909. 

Appendix  B.  includes  letter  of  Geo.  McAneny,  President  of  the 
Borough  of  Manhattan  to  Wm.  McCarroU  of  January  26,  1910 ; 
letter  of  L.  D.  Fouquet,  Division  Engineer  to  Henry  B.  Seaman 
dated  March  10,  1910 ;  letter  of  Travis  H.  Whitney,  Secretary 
Public  Service  Commission  to  President  McAneny,  dated  July  15, 
1910 ;  letter  of  Henry  B.  Seaman  to  the  Public  Service  Commis- 
sion dated  July  20,  1910. 

Appendix  C  includes  letter  of  Bradley  Construction  Company 
to  A.  L.  Schaeffer,  dated  March  2,  1909 ;  letter  of  Henry  B.  Sea- 
man to  Bradley  Construction  Company,  dated  March  12,  1909 ; 
letter  of  Henry  B.  Seaman  to  Bradley  Construction  Company, 
dated  March  30,  1909 ;  letter  of  Bradley  to  H.  B.  Seaman,  dated 
April  2,  1909 ;  Henry  B.  Seaman  to  Bradley  of  April  2,  1909 ; 
Bradley  to  H.  B.  Seaman,  April  3,  1909 ;  diary  of  Dennis  Dugan, 
April  7,  1909 ;  letter  H.  B.  Seaman  to  Bradley  Construction  Com- 
pany, dated  April  8,  1909.  Those,  I  take  it,  were  checking  up 
Bradley's  work  on  the  Duane  Street  Sewer. 

Appendix  D  includes  letter  of  Henry  B.  Seaman  to  E.  M.  Bas- 
sett,  dated  July  7,  1910;  E.  M.  Bassett  to  H.  B.  Seaman,  July 
8,  1910 ;  E.  M.  Bassett  to  H.  B.  Seaman,  July  11,  1910 ;  Henry 
B.  Seaman  to  E.  M.  Bassett,  July  13,  1910 ;  H.  B.  Seaman  to  Pub- 
lic Service  Commission  of  July  19,  1910 ;  Henry  B.  Seaman  to 
Wm.  McCarroU  of  July  25,  1910;  Alfred  Craven,  memorandum, 
July  25,  1910. 

Appendix  E.  includes  letter  of  E.  M.  Bassett  to  H.  B.  Seaman, 
dated  July  29,  1910. 

In  the  letters  you  furnished  the  Commission  to  be  included  in 
the  records  is  one  of  December  15,  1910,  your  letter  to  Borough 
President  Cromwell  of  Eichmond,  and  one  of  May  17,  1912,  your 
letter  to  Borough  President  Cromwell,  also.  A.  If  you  are  about 
through  I  would  like  to  state  that  I  have  felt  obliged  to  publish 
this  paper. 


T58        Investigation  of  Public  Service  Commissions 

Q.  Tiat  is  your  document  entitled,  "  An  Impossible  Engineer- 
ing Position  "  referring  to  Chief  Engineer  of  the  Public  Service 
Commission  ?  A.  Much  to  my  regret.  The  paper  was  written  in 
response  to  professional  request;  it  was  filed  with  the  American 
Institute  of  Consulting  Engineers  as  a  matter  of  professional 
record.  Aspersions  by  Mr.  Wm.  R.  Willcox,  former  Chairman 
of  the  Commission  necessitated  its  publication  in  order  that  there 
might  be  no  misunderstanding  as  to  the  causes  of  surrounding 
circumstances. 

Q.  You  asked  to  make  a  memorandum  with  regard  to  a  plan  of 
saving  that  Mr.  Harkness  said  was  made  on  the  Lexington  Avenue 
line.  You  furnished  that  memorandum  but  a  copy  of  that  is  not 
here.    A.  If  the  contracts  were  re-let  —  readvertised. 

Q.  He  said  something  about  Mr.  Craven  having —  A.  Mr. 
Craven  cut  down  the  plans,  which  was  perfectly  proper.  All  the 
plans  which  I  had  refused  to  approve  and  were  unduly  expensive 
—  I  might  not  have  followed  all  his  revisions.  The  Rapid  Transit 
Commission  disapproved  of  the  old  subway's  2  inches  of  space  and 
increased  the  head  rooms  in  their  own  plans  about  eight  or  ten 
inches.  ISTeither  would  I  put  columns  in  the  new  subway,  but 
for  all  that,  whatever  was  paid  to  the  contractor  by  those  bids 
which  were  not  readvertised,  was  according  to  the  figures  which 
were  given  you  of  prices  about  15.4  higher  than  it  would  have 
been  if  the  contracts  had  been  readvertised. 

Q.  On  the  basis  of  the  unit  price  ? 

Senator  Thompson. —  '  Did  you  agree  with  the  witness  we  had 
here,  Mr.  McBean,  who  said  that  the  price  of  $17.00  per  ton  for 
excavation  was  too  high  ?  A.  I  think  the  cost  of  excavating  ma- 
terial varies  very  much.  Acording  to  the  methods  necessary, 
whether  it  is  pneumatic  or  otherwise.  Mr.  McBean  knows 
thoroughly  the  cost  of  doing  work  of  that  kind. 

Senator.  Thompson. —  He  is  a  competent  man  on  that  ?  A. 
Yes. 

Senator  Thompson. —  One  other  question  occurred  to  me.  How 
much  salary  were  you  drawing  at  that  time  ?  A.  Fifteen  thousand 
dollars  a  year. 
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Senator  Thompson. —  Was  your  successor  Mr.  Craven  ?  A.  He 
was. 

Senator  Thompson. —  What  was  he  drawing  ?  A.  Seven  thous- 
and five  hundred  dollars. 

Senator  Thompson. —  He  was  given  a  place  as  —  A.  As  acting 
Chief  Engineer  for  a  year ;  at  the  end  of  a  year  he  was  appointed 
Chief  Engineer  at  fifteen  thousand  dollars. 

Senator  Thompson. —  Afterwards  was  increased  to  twenty 
thousand  dollars.    A.  Was  increased  to  tAventy  thousand  dollars. 

Q.  (By  Klein.)  I  find  Appendix  E  —  A.  If  you  are  other- 
wise through  there  is  one  paragraph  that  I  would  like  to  read  be- 
cause of  its  great  importance  in  my  whole  work  with  the  Commis- 
sion. 

Senator  Thompson. —  We  will  take  that  pamphlet.  A.  "  Soon 
aftetr  my  selection  as  Chief  Engineer  of  the  Commission  I  was 
called  upon  to  look  over  the  subway  plans  which  were  then  under 
construction,  and  I  revised  those  plans."  Page  9,  this  is.  "  One 
million  dollars  was  saved  in  the  contract  price  of  the  work  which 
had  been  already  awarded  for  ten  million  dollars.  At  the  same 
time  the  train  capacity  was  increased  25  per  cent.,  and  the  pas- 
senger capacity  much  more  that. 

"  Shortly  afterwards  the  Commission  went  to  Albany  where, 
with  the  up-state  Commission,  it  dined  with  the  Governor.  Upon 
their  return  to  ISTew  York  I  was  called  to  the  office  of  one  of  the 
Commissioners  (2)  who  said,  "  Seaman,  your  work  was  highly 
commended  at  Albany.  I  am  afraid  you  are  going  to  get  more 
out  of  this  than  we  are."    That  is  the  key  to  the  whole  situation. 

Senator  Thompson. —  Tou  made  a  reply  to  that,  didn't  you? 
A.  I  replied,  "  Mr.  Bassett,  I  am  working  for  the  Commission. 
If  the  Commission  should  fail,  I  shall  fail.  If  the  Commission 
succeeds,  I  shall  have  all  the  success  I  desire."  His  remark^  how- 
ever, made  me  somewhat  apprehensive  of  what  might  develop 
later. 

Senator  Thompson. —  The  salary  of  the  Chief  Engineer  of  the 
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Public  Service  Commission  of  this  District  is  subordinate  under 
a  department  of  the  State  Government;  is  twice  the  salary  of 
the  Governor  of  the  Sate;  is  once  and  a  third  the  salary  of  the 
members  of  the  Commission  under  v^hich  he  acts;  is  once  and  a 
third  the  salary  of  a  Commissioner  appointed  on  account  of  his 
iitness  as  an  engineer  and  his  experience  as  an  engineer  who  is 
now  serving  in  this  district  and  who  was  a  successful  engineer  by 
all  the  standards  of  measurement  that  we  laymen  have ;  it  is  twice 
the  salary  of  an  Interstate  Commerce  Commissioner  having  charge 
of  the  entire  administration  of  the  Interstate  Commission  law  of 
the  United  States  government;  it  is  pretty  nearly  three  times  the 
salary  of  the  State  Engineer  and  Sui^eyor  who  has  charge,  and 
is  the  highest  officer  in  the  State  employed  by  the  people  profes- 
sionally from  that  vocation.  I  just  want  that  on  the  record.  I 
want  to  say,  too,  that  the  State  Engineer  has  had  charge  of  the 
construction  of  the  improvement  of  the  Erie  Canal  which  involves 
almost  as  much  money  as  this  subway  construction  here  and  to  the 
layman  appears  to  be  equally  difficult,  in  the  construction  of  locks 
and  handling  of  hydraulic  matters  and  all  that  sort  of  thing  to 
which  he  gives  his  time  and  attention  and  I  don't  remember  of 
any  time  when  the  people  started  out  to  employ  an  engineer  for 
this  place  that  there  was  not  more  than  one  applicant  for  the  posi- 
tion. A.  Mr.  Chairman,  if  I  can  make  a  statement  as  Engineex, 
this  is  the  most  difficult  engineering  work  in  the  world.  Perhaps 
I  am  partial,  but  I  am  inclined  to  think  that  an  engineer  who  can 
carry  on  this  work  intelligently  and  honestly  would  be  a  cheap 
man  at  fifty  thousand  dollars  a  year.  The  Chief  Engineer  of  the 
Interborough  and  of  the  B.  K.  T.  receive  twenty-five  thousand  dol- 
lars a  year,  with  a  permanent  position.  This  position  is  tem- 
porary. 

Senator  Thompson. —  We  will  suspend  until  half  past  two. 

Suspension. 
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AFTERlSrOO'N  SESSIO'Isr. 

Meeting  conveaied  at  3  o'clock,  Senator  Thompson  in  the  Chair. 

Me.  William  P.  Chapman  takes  the  stand,  and  having  been 
duly  sworn,  testifies  as  follows: 
Q.  (By  Mr.  Klein.)  Have  you  a  statement  in  response  to  a 
subpoena  from  this  Committee  to  Mr.  Rogers,  of  the  Tribune  As- 
sociation? A.  Yes,  sir.  Mr.  Rogers  is  just  recovering  from  a 
serious  illness  and  is  unable  to  be  here  this  afternoon.  Accordingly 
he  has  prepared  and  sent  over  the  statement. 

Q.  Do  you  want  Mr.  Chapman  to  read  the  statement,  Mr.  Chair- 
man ?    A.  I  think  so. 

Mr.  Chapman  reads  the  statement  which  is  as  follows : 

"  Statement  of  G.  Vernor  Rogers,  Vice-President  of  The 
Tribune  Association,  with  relation  to  negotiations  between 
The  Tribune  Association  and  the  Public  Service  Commis- 
sion for  the  Pirst  District,  State  of  Wew  York,  with  regard 
to  the  renewal  of  the  Commission's  lease  from  The  Tribune 
Association  of  space  in  The  Tribune  Building,  154  Nassau 
Street,  'New  York  City. 

"  I  am  the  Vice-President  of  The  Tribune  Association,  the 
owner  of  The  Tribune  Building,  154  Nassau  Street,  New 
York  City.  Por  several  years  past,  in  fact  from  within  a 
year  after  the  organization  of  the  Public  Service  Commission, 
the  Public  Service  Commission  for  the  First  District  has 
rented  space  and  has  had  practically  its  entire  offices  in  The 
Tribune  Building.  This  space  has  been  rented  under  leases 
which  have  been  renewed  and  changed  from  time  to  time  as 
the  Commission  took  more  space  or  gave  up  space.  In  Janu- 
ary, 1916,  the  Commission  had  under  lease  from  The  Tribune 
Association  68,000  square  feet  of  space  under  leases,  all  of 
which  expired  on  May  1,  1916.  These  leases  contained  a 
provision  by  the  terms  of  which  the  Commission  was  to  notify 
The  Tribune  Association  before  the  end  of  January,  1916, 
as  to  whether  or  not  they  would  renew  their  leases. 

"  On  or  about  January  10,  1916,  Mr.  Mason,  the  Building 
Manager  of  The  Tribune  Association,  and  myself,  called  on 
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Mr.  Travis  H.  Whitney,  the  Secretary  of  the  Connnission, 
regarding  the  renewal  of  the  Conimission's  lease  for  the  space 
it  was  occupying  in  The  Tribune  Building.  Mr.  Whitney 
stated  that  the  Commission  was  not  in  a  position  to  give  a 
definite  answer  at  that  time,  but  promised  to  let  us  know  as 
soon  as  anything  definite  was  determined.  I  called  his  at- 
tention to  the  provision  in  the  lease  stated  above  with  regard 
to  intention  to  renew.  Mr.  Whitney  then  stated  that  in  his 
opinion  the  Commission  would  probably  not  renew  the  lease. 
He  gave  no  reasons  for  this  opinion. 

"A  few  days  after  this,  one  of  the  reporters  for  The  Tribune 
interviewed  Mr.  Whitney  regarding  the  Commission  moving 
to  other  quarters  and  I  am  informed  that  in  that  conversa- 
tion Mr.  Whitney  stated  that  one  of  the  reasons  why  they 
wished  to  move  to  other  quarters  was  that  they  could  not  get 
space  enough  to  accommodate  them  in  The  Tribune  Build- 
ing. Upon  learning  of  this  statement  I  had  Mr.  Mason  send 
a  letter  to  Mr.  Whitney,  dated  January  14,  1916,  a  copy  of 
which  is  hereto  annexed,  marked  "  Exhibit  A." 

Shall  I  read  this  letter  into  the  record  ? 

Mr.  Klein. —  Yes. 

"January  14:th,  1916. 
"  Mr.  Travis  H.  Whitney,  Secretary, 
"  Public  Service  Commission  for  the  Pirst  District, 
"  154  Nassau  Street, 
"  ISTew  York  City. 
"Dear  Sir: 

"  I  have  been  informed,  that  in  a  recent  conversation,  you 
gave  as  one  of  the  principle  reasons  for  which  the  Public 
Service  Commission  is  considering  removing  their  offices  from 
this  building  was  that  they  required  additional  space,  and 
which  we  were  unable  to  give  them. 

"  In  this  connection  I  wish  to  call  your  attention  to  the 
fact  that  we  have  had  one  room  containing  about  1800  square 
feet  which  has  been  vacant  for  several  months,  and  could  have 
been  taken  on  by  the  Commission  at  any  time;  also  after  May 
1st,  1916,  when  the  leases  of  a  number  of  our  tenants  on  the 
I7th  and  19th  floors  expire,  it  will  be  possible  to  give  the 
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Commission  several  hundred  additional  square  feet  of  space, 
and  by  taking  out  the  present  dividing  partitions,  arrange  the 
space  on  these  floors  in  large  rooms  as  desired  by  your  En- 
gineering Department. 

"  On  account  of  this  being  the  renting  season  for  offitaes, 
it  will  be  necessary  that  you  let  us  know  within  the  next  few 
days  if  the  Commission  is  interested  in  this  matter,  and  if 
so  I  will  be  glad  to  work  out  in  connection,  with  your  Engi- 
neering Department  a  plan  in  detail  showing  the  exact  amount 
of  additional  space  we  could  arrange  to  give  you,  and  when 
it  could  be  obtained. 

"  Tours  very  truly, 

"  THE  TEIBUIsTE  ASSOCIATIO'E", 

"  D.  A.  Mason, 
"  Building  Manager." 

On  Saturday  morning,  January  29,  I  learned  that  the  Public 
Service  Commission  was  contemplating  giving  up  their  space  in 
The  Tribune  Building  and  leasing  quarters  in  the  Equitable 
Building,  120  Broadway.  I  thereupon  caused  a  letter  to  be  sent 
to  the  Commission,  making  an  offer  as  to  a  renewal  of  the  lease 
and  stating  reasons  why  such  renewal  would  be  advantageous  to 
the  Commission,  a  copy  of  which  letter  is  hereto  annexed,  marked 
"  Exhibit  B." 

"  January  29th,  1916. 
"  Public  Service  Commission, 
"  For  the  First  District  of  New  York, 
"  164  Nassau  Street,  'New  York. 
"  Gentlemen : 

"We  have  been  informed  that  your  Commission  believes 
that  it  can  rent  space  for  its  offices  in  another  office  building 
at  a  lower  rental  than  it  is  at  present  paying  for  its  offices  in 
The  Tribune  Building  and  that  it  has  made  a  tentative  offer 
of  $100,000  per  year  for  two  floors  in  the  Equitable  Building, 
120  Broadway, 

"  The  Tribune  Association  hereby  offers  to  lease  to  you, 
for  $99,800  per  annum  space  equivalent  to  that  covered  by 
such  tentative  offer  made  by  you,  and  asks  leave  to  be  noti- 
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fied  of  any  hearing  which  your  Commission  will  hold  at  which 
the  question  of  new  renting  arrangements  will  be  discussed. 

"At  such  hearing  we  desire  to  present  arguments  for  the 
purpose  of  convincing  you  that  it  will  be  in  the  interests  of 
your  Commission  to  remain  in  The  Tribune  Building  for 
reasons  both  of  convenience  and  economy.  As  to  the  con- 
venience of  the  Tribune  Building  for  the  purposes  of  your 
Oommission,  we  desire  to  call  your  attention  to  its  proximity 
to  subway  and  elevated  railway  stations,  as  well  as  the  de- 
partments of  the  JSTew  York  City  Covernments.  There  are 
many  other  respects  in  which  this  building  is  peculiarly 
adapted  to  your  Commission's  needs  and  we  wish  to  present 
arguments  with  respect  thereto. 

"  Not  only  is  our  offer  for  equivalent  space  lower  than 
that  contained  in  your  tentative  offer  for  space  in  the  Equi- 
table Biuilding,  but  by  remaining  in  this  building  the  Com- 
mission will  be  saved  the  large  expenses  of  moving  its  offices 
and  the  loss  of  time  incidental  tO'  such  change  of  location. 
"  Yours  very  truly, 

"  THE  ITEW  YOEK  TRIBUNE, 
'■•'  GVR/E  "  By  General  Manager." 

I  suppose  the  original  was  signed,  this  was  taken  from  the  office 
copy  which  was  without  signature. 

"  I  also  requested  Mr.  Mason,  in  connection  with  Mr.  Eted- 
erick  Piatt,  an  architect,  and  Messrs.  William  P.  Chapman, 
Jr.,  and  Edward  L.  Stevens,  of  Sacket,  Chapman  &  Stevens, 
attorneys  for  The  Tribune  Association,  to  find  out  if  possible 
the  amount  of  space  the  Commission  was  to  occupy  and  the 
rates  charged  for  space  in  the  Equitable  Building  and  also 
to  give  me  a  report  as  to  the  comparison  between  the  space 
available  for  the  Commission's  purposes  in  the  Equitable 
Biuilding  and  in  The  Tribune  Building,  especially  with  re^ 
gard  to  light  and  arrangements  for  the  various  departments 
of  the  Oommission. 

"  Oil  Monday,  January  31,  I  had  Mr.  Chapman  telephone 
Mr.  Whitney  to  learn  if  there  was  to  be  a  public  hearing  upon 
the  question  of  change  of  location  of  the  offices  of  the  Com- 
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mission.    In  aoeordance  with  Mr.  Whitney's  suggestion,  Mr. 
Chapman  caused  a  letter  to  be  written  to  Mr.  Whitney  on 
that  day,  a  copy  of  which  is  hereto  annexed,  marked  '  Ex- 
hibit C  " 
This  is  a  letter  of  my  firm. 

"January  31,  1916. 
"  Travis  H.  Whitney,  Esq., 
"  Secretary  of  the  Public  Service  Commission  for  the  First 

District,  State  of  ISTew  York, 
"  154  Nassau  Street. 
"Dear  Sir: 

"  Referring  to  the  telephone  conversation  just  had  between 
you  and  Mr.  Chapman  as  to  Mr.  Chapman's  inquiry  whether 
there  would  be  a  hearing  upon  the  suggested  change  of  the 
quarters  occupied  by  the  Public  Service  Commission  for  the 
First  District  from  this  building  to  another  building,  we 
would  say  that  The  Tribune  Association  trusts  that  it  may 
have  an  opportunity  to  be  heard  in  the  matter  and  present  it 
more  fully  than  it  has  yet  done  before  the  Commission  reaches 
a  decision. 

"  There  are  several  matters  of  fact  which  we  think  it  would 
be  of  advantage  for  the  Commission  to  be  made  cognizant  of 
and  which  would  be  likely  to  affect  its  judgment. 
"  Yours  very  truly, 

"  SACKETT,  CHAPMAN  &  STEVENS, 
"  2-L  "Attorneys  for  The  Tribune  Association." 

"At  the  telephoned  suggestion  of  Mr.  Whitney's  secretary, 
on  Tuesday,  February  1,  1916,  Mr.  Chapman,  Mr.  Mason 
and  myself  called  at  Mr.  Whitney's  office  and  there  saw  Mr. 
Whitney  and  Public  Service  Commissioner  Hodge.  We  pre- 
sented at  that  time  plans  of  the  building  showing  proposed 
alterations  and  re-arrangements  of  partitions  on  some  of  the 
floors  so  as  to  enable  the  Commission  to  concentrate  its 
draughting  departments  and  secure  additional  lighting  facili- 
ties and  also  to  re-arrange  the  Commissioners'  roomS',  so  that 
there  might  be  a  room  for  each  Commissioner  and  for  each 
Commissioner's  secretary  adjoining  the  rooms  of  the  Com- 


766        Investigation  of  Public  Seevice  Commissions 

mission.  He  informed  them  of  the  additional  space  in  the 
building  that  would  be  available  beginning  M.a.j  1,  1916,  when 
the  leases  expired  of  some  of  the  tenants  of  The  Tribune 
Building  then  in  occupation.  The  discussion  was  at  hrst 
general  and  then,  at  the  suggestion  of  'Commissioner  Hodge, 
IVlr.  Mason  and  myself  took  up  the  floor  plans  in  detail  of 
each  floor. with  them  and  showed  just  exactly  what  new  space 
would  be  available  and  what  changes  could  be  made.  Be- 
fore going  over  the  matter  in  detail,  Mr.  Chapman  withdrew. 

"  Commissioner  Hodge  said  that  he  would  submit  the  mat- 
ter to  the  Commission's  Engineer  for  his  investigation  and 
report  and:  would  see  us  about  the  matter  later. 

"About  a  week  later  Mr.  Mason  and  myself  met  Commis- 
sioner Hayward,  Commissioner  Hodge  and  Secretary  Whit- 
ney in  Commissioner  Hayward's  office  to  discuss  with  them 
the  proposed  changes  suggested  in  the  building  and  at  this 
time  I  made  them  a  definite  offer  to  lease  all  space  required 
by  the  Commission  in  this  building  at  a  fiat  rate  of  $1.46  per 
square  foot  and  that  The  Tribune  Association  would  make 
the  .alterations  which  we  had  suggested  in  order  to  meet  tha 
requirements  of  the  Commission.  They  stated  that  they  would 
take  this  offer  under  consideration  and  let  us  know  the  Com- 
mission's decision  later.  A  few  days  after  this  Commissioner 
Hodge's  secretary  telephoned  Mr.  Mason  that  Commissioner 
Hodge  would  see  him  in  regard  to  the  question  of  the  lease 
and,  accompanied  by  Mr.  Mason,  I  called  at  Commissioner 
Hodge's  office  and  he  stated  that  the  Commission  had  decided 
to  accept  the  proposition  of  the  Equitable  Building  Corpora- 
tion and  remove  its  offices  to  that  building.  He  assured  us 
at  that  time  that  the  Commission's  only  reason  for  moving 
was  that  it  had  received  a  better  offer  financially  and  that  it 
would  be  saving  money  by  moving.  That  conversation  took 
place  on  Thursday  or  Friday,  February  10  or  11,  1916. 

"  On  February  11,  1916,  I  was  informed  that  the  Com- 
mission would  give  us  another  hearing  on  the  matter  of  re- 
newing the  lease  and  I  made  arrangements  to  call  with  Mr. 
Mason  at  Commissioner  Hodge's  office  on  Monday  morning 
at  ten  o'clock.    At  that  time  Mr.  Mason  and  myself  called  on 
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Commissioner  Hodge  and  lie  asked  us  what  we  had  to  say  in 
the  matter.  I  told  him  that  we  would  reduce  our  price  to  a 
flat  rat.e  of  $1.35  per  square  foot  and  that  the  new  lease  could 
contain  a  provision  that  the  Commission  could  give  up  any 
rooms,  not  to  exceed  10  per  cent,  of  the  total  floor  space  oc- 
cupied by  it  during  any  one  month,  before  the  expiration  of 
the  lease  in  case  the  Commission  should  decide  to  move  into 
any  building  owned  by  ISTew  York  City.  I  assured  Mr.  Hodge 
that  The  Tribune  Association  would  co-operate  with  the  Com- 
mission in  every  way  possible  to  enable  the  taxpayers  to  save 
money  with  respect  to  the  Commission's  rents. 

"  On  February  16,  I  requested  Mr.  Mason  to  write  a  letter 
to  the  Commission  offering  on  behalf  of  The  Tribune  Associa- 
tion to  renew  the  existing  leases  for  space  in  The  Tribune 
Building  at  a  flat  rate  of  $1.30  per  sq.  ft.  and  to  repeat  the 
offer  of  putting  a  clause  in  the  lease  as  to  giving  up  rooms, 
not  exceeding  10  per  cent,  of  total  floor  space  in  any  month, 
before  the  expiration  of  the  lease,  in  case  the  Commission 
should  decide  to  move  into  any  building  owned  by  l^ew  York 
City.  I  am  informed  by  Mr.  Mason  that  he  prepared  such 
a  letter,  but  that  when  he  took  it  to  Commissioner  Hodge  to 
deliver  it,  he  was  informed  by  Commissioner  Hodge  that  the 
Commission  had  signed  a  lease  for  space  in  the  Equitable 
Building. 

"  Dated,  New  York,  June  26,  1916. 

"  (Signed.)     C.  V.  EOGEKS." 

Mr.  Klein. —  That  is  all  you  know  about  the  matter,  Mr.  Chap- 
man?   A.   (By  witness.)     That  is  Mr.  Eogers'  statement. 

Q.  (By  Klein.)  Did  you  have  any  part  in  negotiations  repre- 
senting the  law  firm  ?  A.  Yes,  as  stated  by  Mr.  Eogers  in  the 
statement. 

Q.  I  notice  when  the  Tribune  Association  offered  space  at  $1-35 
Commissioner  Hodge  had  said  that  they  were  going  to  move  to  the 
Equitable  Building.  Was  that  offer  of  of  $1.35  made  to  meet  any 
offer  that  the  Equitable  Building  had  made  at  that  time?  A.  I 
can't  answer  that  question.     I  dropped  out  of  the  negotiations  at 
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that  time.     You  may  have  noticed  on  page  3  of  this  statement, 
"  Before  going  over  the  matter^in  detail,  Mr.  Chapman  withdrew." 

Senator  Lawson. —  As  a  matter  of  fact  you  did  not  have  a  hear- 
ing before  the  full  Commission?  A.  Not  before  the  full  Com- 
mission, no. 

Senator  Lawson. —  All  you  had  were  these  individual  meet- 
ings with  Commissioner  Hodge;  you  never  had  any  hearing  be- 
fore the  full  Commission  on  the  question,  although  they  promised 
that  they  would  give  you  such  a  hearing.  A.  I  can't  say  there  was 
a  definite  promise. 

Senator  Lawson. —  You  requested  a  full  hearing  and  they  said 
they  would  give  it  consideration.  A.  The  letter  of  January  29th 
by  Mr.  Kogers  and  the  letter  of  my  firm  written  by  myself,  Jan- 
uary 31,  were  a  request  for  a  hearing  and  in  response  to  that  re- 
quest Mr.  Whitney's  secretary,  I  think,  phoned  to  me  and  said  that 
if  I  would  come  up  they  would  see  me.  I  then  went  up  to  Mr.  Rog- 
ers' and  saw  Commissioner  Hodge  and  Secretary  Whitney,  who 
was  then  Secretary  of  the  Commission. 

Senator  Lawson. —  That  is  as  far  as  you  ever  got  to  a  hearing 
before  the  full  commission. 

Mr.  Klein. —  Your  lowest  offer  was  $1.30  a  sq.  ft.     A.  Yes. 

Q.  That  was  on  February  16th.  A.  As  stated  in  Mr,  Eogers' 
statement  on  the  last  page. 

Q.  Do  you  know  if  that  offer  is  lower  than  the  rate  that  the 
Public  Service  Commission  now  pays  in  the  Equitable  Building? 
A.   I  don't  know  what  rate  they  now  pay. 

Q.  Did  you  understand  from  Commissioner  Hodge  that  the 
Public  Service  Commission  was  negotiating  only  for  space  in  the 
Equitable  Building  or  for  space  in  any  other  building  at  the  same 
time?  A.  I  don't  know  that  any  other  building  was  definitely 
mentioned.  I  knew  that  —  at  least  I  was  informed  that  —  they 
were  negotiating  with  the  Equitable  Building. 

Q.  Well,  I  think  Mr.  Mason  will  be  able  to  clear  that  up. 

Mr.  Chapman  leaves  the  stand  which  is  taken  by  Mr.  Mason, 
who  testifies  as  follows : 
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Q.  (By  Klein.)  Mr.  Mason,  will  you  tell  your  full  name?  A. 
Daniel  A.  Mason. 

Q.  You  are  superintendent  of  the  Tribune  Building?  A.  I 
am. 

Q.  How  long  have  you  occupied  that  position  ?  A.  Since  Janu- 
ary 19,  1909. 

Q.  Did  you  hear  the  statement  read  by  Mr.  Chapman  sworn  to 
by  Mr.  Kogers?     A.  I  did. 

Q.  Does  it  concur  with  your  understanding  of  the  negotiations 
as  stated  ?    A.  It  does. 

Q.  When  that  offer  of  $1.35  per  sq.  ft.  was  made,  had  the  Pub- 
lic Service  Commission  received  an  offer  from  the  Equitable 
Building  at  that  time  or  before  that  time  ?  A.  Why  I  don't  know 
just  when  they  received  their  offers. 

Q.  Didn't  Commissioner  Hodge  say  that  they  had  an  offer  of 
$1.39  a  sq.  ft.  from  the  Equitable  Building?  A.  He  told  us  that 
in  one  of  our  interviews. 

Q.  And  you  met  it  with  an  offer  of  $1.30  a  sq.  ft.  There  was 
no  contract  with  the  Equitable  Building  at  that  time.  Why  did 
the  Tribune  Building  then  reduce  its  rate  to  $1.30  a  sq.  ft.  ?  A, 
Because  we  wanted  to  keep  the  Public  Service  Commission  there 
and  on  reconsidering  the  miatter  we  found  we  could  cut  down  the 
price. 

Q-  There  had  been  no  counter  offer  made  by  the  Equitable 
Building?    A.  Not  to  my  knowledge. 

Q.  What  rate  does  the  Public  Service  Commishion  now  pay  in 
the  Equitable  Building  ?    A.  I  don't  know. 

Q,  The  negotiating  included  not  only  space  in  the  Equitable 
Building  but  in  the  City  Investing  Building?  A.  As  Commis- 
sioner Hodge  informed  me  at  that  time. 

Q.  How  muoh  space  did  they  want?  A.  He  said  there  were 
two  floors  in  the  Equitable  Building  amounting  to  some  62  or 
63  thousand  square  feet,  about  18,000  in  the  City  Investing  Build- 
ing. 

Q.  Although  80,000  square  feet.  Could  you  have  supplied 
80,000  square  feet  in  the  Trobune  Building  ?    A.  We  oould. 

Q.  How  muoh  space  did  the  Public  Servisce  Commission  oc- 
cupy in  the  Tribune  Building?    A.  6'5,000  square  feet. 
6—25 


VTO        Investigation-  of  Public  Seevice  Commissions 

Q.  In  fact  they  occupied  several  floors  in  the  building?  A. 
They  did. 

Q.  Complete  floors  ?    A.  Yes. 

Q.  What  was  the  rental  up  to  the  time  the  Commission  moved 
from  the  building?    At  what  rate  per  square  foot?    A.  $1.60. 

Q.  You  thought  tie  Public  Service  Commission  could  save 
money  by  staying  in  the  building,  didn't  you  ?    A.  We  did. 

Q.  Both  by  reduction  of  rent  and  saving  moving  charges.  A. 
Yes,  sir. 

Mr.  Moss. —  Could  have  more  space  ?  A.  They  could  have 
more  space. 

Q.  (By  Klein.)  That  18,000  sq.  ft.  in  the  City  Investing 
Building  —  how  did  the  Equitable  Building  oome  to  offer  that  to 
the  Public  Service  Commission,  do  you  know?  A.  Yes.  As  I 
am  informed  this  was  space  that  was  formerly  occupied  by  the 
Giuggenheim  interests.  They  moved  to  the  Equitable  Building. 
The  same  corporation  assumed  the  lease  of  the  City  Investing 
Building. 

Q.  Which  had  how  much  longer  to  run  ?    A.  2  years. 

Q.  And  the  Public  Service  Commission  put  some  of  its  force 
in  that  City  Investing  Building?    A.  Yes. 

Q.  Has  any  part  of  the  Public  iService  Commission  moved  to 
the  City  Investing  Building?     A.  I  believe  not. 

Q.  Do  you  know  why  ?  Have  you  been  told  why  ?  A.  Only  as 
I  was  informed  by  one  of  the  employees  of  the  Public  Service  Com- 
mission ? 

Q.  What  is  that  information  ?  A.  That  the  owners  of  the  City 
Investing  Building  objected  to  making  the  alteration  required. 

Q,  There  were  partitions  in  that  18,000  sq.  ft.  that  they 
wouldn't  take  down,  but  if  the  Public  Service  Commission  wished 
to  occupy  the  space  it  could  occupy  it  as  it  was,  and  it  was  not 
agreeable  to  the  Public  Stervice  Commission.  What  space  in  the 
Equitable  Building  was  taken  to  make  up  for  this  loss  of  18,000 
sq.  ft.  ?    A.  The  space  on  the  36th  floor  of  the  Equitable  Building. 

Q.  One  of  the  renting  ofBce  floors?  A.  I  couldn't  say  as  to 
that. 

Q.  Have  you  been  there  ?    A.  I  have  not. 
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Q.  Do  you  understand  it  is  a  store  room  floor  ?  A.  I  Lave  been 
told  so. 

Q.  Did  you  understand  th^at  some  of  the  employees  have  com- 
plained against  working  on  one  of  the  floors  —  on  the  36th  floor? 
A.  Yes. 

Q.  What  branch  of  the  service  has  complained  against  working 
in  that  room  ?     A.   Part  of  the  engineering  force. 

Q.  Any  of  the  draftsmen  ?    A.   Part  of  them,  yes. 

Q.  You  understand  some  of  the  force  under  Mr.  Cooperstock 
complained  ?     A.   I  don't  know  what  particular  ones. 

Q.  What  rate  is  the  Public  Service  Commission  paying  in  the 
Equitable  Building?    A.  That  I  don't  know. 

Q.  What  was  the  lowest  ofl^er  that  you  know  of  made  by  the 
Equitable  Building?  A.  $1.39'  including  the  City  Investing 
Building. 

Q.  Your  offer  was  a  saving  of  nine  cents  a  square  foot  on 
80,000  sq.  ft.  a  year  ?    A.  Yes. 

Q.  That  was  a  saving  of  $Y.200.00  a  year  outside  of  other  in- 
cidental savings.  ISTow,  did  the  Tribune  Association  object  to  the 
removal  of  the  Public  Service  Commission  because  they  were  go- 
ing to  another  building,  or  rather,  woi^ld  the  Tribune  Association 
have  objected  to  the  removal  of  the  Public  Service  Commission 
from  the  Tribune  Building  if  the  Commission  had  moved  to  a 
public  building  ?    A.  No. 

Q.  What  did  the  Association  say  on  that  point  to  the  city  au- 
thorities or  the  state  authorities  ?  A.  Mr.  Rogers  stated  to  Mr. 
Hodge  that  whenever  the  Commission  wished  to  remove  to  a  build- 
ing owned  by  the  city  the  Tribune  would  be  willing  to  have  them 
go.  They  wanted  to  do  everything  to  have  money  to  the  taxpayers 
regarding  the  rent  paid  by  the  Commission. 

Q.  Were  you  present  when  Mr.  Rogers  made  that  statement? 
A.  I  was. 

Q.  What  was  the  reply  ?    A.  Made  none. 

Q.  That  was  before  Mr.  Hodge  said  a  lease  had  been  signed 
with  the  Equitable  Building  ?    A.  It  was. 

Q.  What  is  the  elevator  accommodation  as  compared  with  the 
Equitable  Building?  A.  Practically  the  same;  a  little  less  num- 
ber of  square  feet  per  elevator  in  the  Tribune  than  in  the  Equit- 
able. 
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Q.  But  did  the  Tribime  Building  make  up  for  that  lack  of 
square  feet  by  expresis  service  in  any  way  ?  A.  The  Tribune  has' 
express  service  to  the  upper  floors. 

Q.  But  the  service  is  almost  relatively  the  same.  A.  Nearly 
the  same.  It  is  a  little  less  square  feet  per  elevator  in  the  Tribune- 
than  in  the  Equitable,  which  would  be  in  the  Tribune's  favor. 

Q.  Did  the  Tribune  Building  make  any  other  offer  to  the 
Public  Service  Commission  if  they  remained  there  than  an  offer 
on  a  contract  period  of  time,  offer  for  a  stated  period  of  time?  A. 
There  was  no  period  of  time  mentioned. 

Q.  Did  the  Tribune  permit  the  Public  Service  Commission  to 
occupy  its  quarters  whenever  it  liked?  A.  Upon  their  removal 
into  a  building  owned  by  the  city. 

Q.  In  other  words,  the  Tribune  Building  then  asked  no  lease, 
no  renewal  of  lease,  for  the  space  occupied  ?  A.  Not  for  a  definite 
period.  That  is,  they  could  remove  as  per  the  clause  in  that  letter, 
upon  giving  up  ten  per  cent,  per  month. 

Q,  And  what  was  the  rental  rate  per  square  foot  if  the  Com- 
mission accepted  that  offer  ?    A.  $1.30. 

Q.  Did  you  see  the  Mayor  yourself  with  Mr.  Rogers?  A.  I 
did  not. 

Q.  Did  you  see  the  Mayor,  talk  to  the  Mayor's  secretary  ?  A. 
I  did  not. 

Q.  Did  Mr.  Rogers  ?    A.  That  I  don't  know. 

Q.  Mr.  Rogers  saw  the  Mayor  in  regard  to  this  matter,  didn't 
he  ?    A.  That  I  don't  know. 

Q.  Then  you  understood  —  A.  There  is  one  point  there  I  wish 
to  make.  When  we  testify  the  rate  was  $1.30  that  rate  was  not 
offered  to  Commissioner  Hodge  until  he  told  me  the  lease  had  been 
signed. 

Q.  Then  you  understood  then,  from  Commissioner  Hodge,  that 
the  Equitable  rate  was  $1.39  and  therefore  you  made  the  counter 
rate  of  $1.35  and  it  was  after  that  this  Equitable  lease  was  ac- 
cepted?   A.  Yes. 

Senator  Lawson. —  What  was  the  original  lease  ?  On  what  price 
was  it  based?  A.  The  first  lease  they  took  up  to  May,  1914, 
averaged  about  $1.72  per  square  foot. 

Senator  Lawson. — >  Did  that  same  rate  prevail  all  through  their 
occupancy?    A.  Up  to  May  1,  1914'.    It  was  $1.60^ 
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Senator  Lawson. —  Then  when  you  found  oompetition  you  ran 
it  down  to  $1.35  ?    A.  Exactly. 

Senator  Thompson. —  One  of  your  letters  indicates  that  you  got 
to  $1.30. 

Senator  Lawson. —  Do  you  suppose  you  would  have  reduced  it 
to  $1.00  per  square  foot  and  it  would  have  had  a  different  effect  ? 
A.  That  I  couldn't  say. 

Senator  Lawson. —  From-  the  termination  of  it,  in  your  opinion 
would  it  have  made  any  difference  ?  A.  That  is  just  personal  opin- 
ion ?    I  don't  think  it  would. 

Senator  Lawson. —  That  is  all  I  am  asking  you. 

Q.  (By  Klein.)  Had  you  been  informed  that  there  are  large 
steam  pipes  running  through  this  room  on  the  3'6th  floor  occupied 
by  the  draftsmen?    A.  I  have. 

Q.  Can  you  give  a  reason  for  the  removal  of  the  Public  Service 
Commission  from  the  Tribune  Building  ?    A.  I  know  of  no  reason. 

Q,  Have  you  read  of  a  reason  in  the  newspapers?  A.  I  don't 
know. 

Q.  Do  you  remember  reading  an  editorial  in  the  Tribune  refer- 
ring to  the  removal  of  the  Commission  ?  A,  I  proibably  did  read 
one ;  I  have  no  recollection  of  it  now. 

Q.  Much  obliged  to  you,  Mr.  Mason. 

(Mr.  Mason  leaves  the  stand.) 

Mr.  Klein. —  The  file  of  the  -Tribune  for  February  was  sub- 
poenaed by  the  Committee  and  on  page  8  of  February  18  was  an 
editorial,  first  column  headed  "Teaching  the  Tribune"  which  is 
committed  to  the  record. 

Senator  Lawson. —  The  stenographer  may  copy  that  into  the 
record. 

Copy  of  that  editorial  is  as  follows: 

"  Teaching  the  Teibune. 

"  Some  months  ago  the  Governor's  secretary,  Mr.  Orr,  came 

to  this  office  and  informed  The  Tribune  that  in  view  of  its 

\         criticism  of  Mr.  Whitman's  official  course  it  could  not  expect 
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to  be  treated  as  a  Republican  newspaper  in  tbe  matter  o£  of- 
ficial advertising.  The  specific  criticism  of  the  Governor 
■vvhicii  elicited  this  declaration  was  provoked  by  tbe  Mahansio 
incident,  and  The  Tribune,  like  all  other  New  York  news- 
papers, had  protested  against  the  pollution  of  the  city  water 
supply. 

"  The  policy  of  teaching  '  The  Tribune '  was  put  into  im- 
mediate operation  in  the  matter  of  election  advertising  and 
The  Tribune  was  informed  that  as  an  act  of  discipline  it  waa 
to  be  deprived  of  the  designation  to  print  the  regular  elec- 
tion notices. 

"  Immediately  this  notice  was  conveyed  to  The  Tribune 
it  sent  foT  Mr.  Samuel  S^.  Koenig,  President  of  the  Republi- 
can County  Committee,  and  asked  if  he  intended  to  follow 
the  orders  which  had  been  issued.  Mr.  Koenig  frankly  con- 
ceding that  tie  pressure  had  been  exerted,  to  persuade  him 
to  do  this,  declared  that  he  had  declined  to  accept  such  orders, 
that  he  '  did  not  play  politics  that  way,'  and  that  he  purposed 
to  designate  The  Tribune. 

"  But  the  campaign  to  '  teach  the  Tribune '  was  not  aban- 
doned. The  Public  Service  Commission  has  long  been  a  ten- 
ant of  The  Tribune  Association,  occupying  considerable  space 
in  its  building.  The  Public  Service  Commission's  lease  was 
to  expire  this  year,  and  The  Tribune  early  received  wholly 
veracious  information  from  completely  informed  sources  that 
the  lease  would  not  be  renewed. 

"  In  so  far  as  this  was  a  matter  of  business,  The  Tribune 
had  no  right  to  complain,  but  to  the  extent  that  it  was  a  mat- 
ter of  attempting  to  coerce  a  newspaper  by  attacking  its 
sources  of  revenue  and  either  compelling  it  to  refrain  from 
criticising  a  public  officer  or  punishing  it  for  making  such 
criticism.  The  Tribune  felt,  and  feels,  that  its  readers  should 
know  about  it. 

"  The  Ileal  Estate  Board  has  already  undertaken  to  in- 
vestigate the  terms  and  conditions  of  the  new  lease  the  Pub- 
lic Service  Commission  has  signed  for  space  in  other  build- 
ings. Possibly  the  Thompson  Committee  may  also  find  time 
to  go  into  the  evidence  and  pass  on  the  merits  of  the  business 
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question   involved.     Fot  itself,   The   Tribune  believes  that 
some  interesting  details  migbt  be  disclosed. 

"  However,  the  fact  which  The  Tribune  is  now  interested 
in  setting  forth  is  that  it  was  warned  in  advance  that  if  it 
continued  to  criticize  Governor  Whitman  it  would  be  p'un- 
ished.  The  attempt  was  openly  made  to  punish  it  in  the  case 
of  the  election  advertising,  and  it  failed  only  because  the  local 
Republican  leader  declined  to  obey  the  orders  that  were  is- 
sued to  him.  The  threat  as  to  the  Public  Service  Commis- 
sion's removal  from  The  Tribune  Building  was  made,  and 
Governor  Whitman's  Public  Service  Commission  has  de- 
cided to  go. 

"  If  Governor  Whitman  —  if  his  advisers  both  in  official 
and  political  life  —  believed  that  they  could  intimidate  The 
Tribune,  they  know  now  they  were  mistaken.  If  they  im- 
agined that  by  striking  at  its  income  they  oould  punish  and 
cripple  it,  they  may  presently  discern  their  mistake.  It  is 
not  for  The  Tribune  to  comment  on  the  wisdom  of  the  policy 
which  seeks  to  muzzle  the  press  in  this  fashion ;  its  duty  is 
performed  when  it  has  told  the  truth." 
De.  Allen  is  called  as  a  witness  and  having  been  duly  sworn, 

testifies  as  follows : 

Q.  (By  Senator  Lawson. )  Dr.  Allen,  what  is  your  full  name  ? 
A.  William  H.  Allen. 

Q.  You  are  the  head  of  the  Institute  of  Public  Service,  51 
Chambers  Street?    A.  Yes. 

Q.  '(By  Mr.  Klein.)  When  it  was  announced  that  the  Public 
Service  Commission  was  to  move  from  The  Tribune  Building,  did 
you  investigate  the  amount  of  available  space  which  the  Commis- 
sion might  occupy  in  the  Municipal  Building  and  other  public 
buildings?  A.  We  did,  after  asking  the  city  ofiicials  to  make  such 
investigation. 

Q.  Whom  did  you  ask  ?  A.  Our  first  letter  went  to  the  Comp- 
troller and  to  the  Chairman  of  the  Public  S'ervice  Commission. 

Q.  What  was  the  response?  A.  The  Comptroller  wrote  that 
he  would  have  the  matter  thoroughly  looked  into  and  he  had  in 
mind  one  building  that  might  be  used  to  assure  us  there  wouldn't 
be  any  over-looking  of  available  space. 
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Q.  Did  he  mention  the  building  ?    A.  Hallenbeck  Building. 

Q.  The  one  right  across  the  way  ?    A.  Yes. 

Q.  How  many  stories  ?    A.  I  am  not  sure. 

Q.  How  much  space  in  the  building — available  space?  A. 
Our  computations  didn't  include  that  because  we  heard  that  they 
had  determined  to  tear  it  down  so  we  made  our  proposal  accepting 
the  — 

Q.  You  say  the  Comptroller  said  he  would  inquire  into  the 
available  space  of  that  building  ?  A.  Yes,  and  into  the  city  owned 
buildings  generally. 

Q.  Did  you  hear  from  the  Comptroller  ?    A.  Not  any  further. 

Q.  Did  you  hear  from  the  Chairman  of  the  Public  Sendee 
Commission  ?    A.  Wot  at  that  time. 

Q.  Well,  before  you  heard  from  them  again  did  jon  take  the 
matter  up  with  any  other  city  officials?  A.  We  made  a  tentative 
investigation  to  see  how  much  space  there  was  and  took  it  up  with 
the  Mayor  and  the  Mayor  had  the  Commissioner  of  Accounts  start 
an  investigation  relating  to  all  the  available  space  in  the  Court 
House  Building. 

Q.  In  the  Court  House  Building  ?  A.  Yes,  we  proposed  that  a 
study  be  made  accounting  for  each  room  each  hour  of  the  day  and 
that  that  the  Commissioner  would  begin  an  investigation. 

Q.  Did  you  include  the  Municipal  Building  in  your  inquiry  ? 
A.  Yes. 

Q.  When  did  you  first  take  the  matter  up  with  the  Mayor  ?  A. 
Informally  about  the  end  of  January.  Our  own  first  fonnal  com- 
munication was  on  February  16,  but  we  had  about  two  weeks  of 
phoning  and  informal  communication  before  that  time. 

Q.  With  the  Mayor?  A.  With  his  representative  rather  than 
with  him.    I  had  one  or  two  talks  with  him. 

Q.  Your  notion  was  the  city  could  find  sufficient  space  ?  A. 
Our  conclusion  was  after  investigation  —  we  hoped  that  the  city 
would  investigate  before  it  declined.  There  is  one  point  I  hare  not 
heard  brought  out  and  that  is  the  Public  Service  Commission  ap- 
plied to  the  Sinking  Fund  for  space  in  the  Municipal  Building  and 
came  and  looked  over  this  Building,  so  that  we  were  following 
hurried  study  by  the  city  officers  and  the  Public  Service  Commis- 
sion.   We  didn't  come  to  the  same  conclusion  they  came  to. 
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Q.  What  was  their  conclusion  ?  A.  That  there  wasn't  space  and 
I  think  we  showed  by  a  very  hurried  study  what  we  hoped  the 
Board  of  Estimate  would  confirm,  that  there  was  space  and  space 
to  spare. 

Q.  How  much  space  in  the  building  ?  A.  We  made  two  or  three 
estimates.  We  showed  we  have  three  or  four  alternative  rearrange- 
ments  of  this  building  to  provide  80,000  square  feet  and  outside  of 
this  building  we  found  166,000  square  feet  not  including  the  Hall- 
enbeck  Building. 

Q.  How  much  space  did  you  find  ?  Did  your  report  show  that 
there  were  three  available  floors  in  the  Municipal  Building  if  the 
space  was  properly  arranged  ?  A.  Yes;  It  showed  nine  different 
arrangements  and  rearrangements  possible.  Now,  I  want  to 
qualify  that.  This  was  quick  work  and  we  hadn't  facilities  —  we 
had  a  couple  of  men  work  a  couple  of  weeks  —  we  asked  that  the 
city  have  its  engineers  confirm  the  facts.  We  never  asked  anything 
more  than  that  it  should  examine  this  information,  because  we 
don't  claim  this  is  final,  it  was  too  hurriedly  done.  We  never 
could  get  them  to  examine  it. 

Q.  Did  the  Mayor  know  you  were  making  this  examination? 
A.  Yes. 

Q.  Did  he  approve  it  ?  A.  I  should  say  he  was  glad  to  have 
it  done. 

Q.  And  when  you  finished  the  investigation  you  submitted  the 
findings  to  him,  did  you  ?  A.  First  to  the  City  Chamberlain  — 
Q.  Mr.  Bruere  ?  A.  —  as  representing  the  Sinking  Fund  at 
that  time.  We  had  a  definite  appointment  with  the  City  Chamber- 
lain to  be  here  at  his  office  before  these  leases  had  been  signed. 
We  conferred  with  Commissioner  Hughes  who  had  expressed  a 
willingness  to  have  the  Commission  come  into  his  building. 

Q.  Commissioner  Hughes  ?  A.  Hodge,  I  mean.  And  we  took 
this  up  with  the  Chamberlain  and  the  two  hours  that  we  were  try- 
ing to  get  the  information  before  the  City  Chamberlain  he  and 
the  Mayor  spent  with  Commissioner  Hodge  in  the  Mayor's  office 
talkink  over  why  the  Commission  wanted  to  go  down  to  the  public 
building. 

We  have  said  if  the  Commissioner  and  the  Mayor  had  spent  ten 


778        Investigation  of  Public  Service  Commissions 

minutes  looking  at  this  record  instead  of  two  hours  talking  with 
no  record — 

Q.  Did  he  know  you  had  prepared  a  record  ?  A.  We  brought 
it  by  appointment  at  the  particular  time. 

Q.  Did  he  ever  seen  it  thereafter  ?  A.  Yes,  we  left  it  with  him. 
"We  saw  him  after  that  meeting.  When  Mr.  Eosenblutht  from  our 
office  left  the  report  with  him  — 

Q.  After  the  lease  was  signed  ?  A.  We  didn't  know  the  lease 
had  been  signed  at  that  time.  The  Commission  postponed  for 
several  hours  —  perhaps  days  —  actually  signing  the  lease  until 
the  city  officers  should  do  what  they  claimed  they  wanted  to  do, 
about  finding  space. 

Q.  And  you  were  trying  to  find  out  for  the  city  officers  and 
for  the  Mayor?  A.  To  place  upon  the  Mayor's  desk  and  before 
the  city  officers  the  possibility  of  a  saving  of  that  money  each 
year. 

Q.  Was  that  made  at  your  suggestion  ?  A.  I  wouldn't  say  that. 
The  situation  called  for  it.  We  asked  him  to  do  it  also.  I  don't 
know  whether  he  would  have  done  it  otherwise. 

Q.  And  you  had  your  data  prepared  before  the  lease  was  signed  ? 

A.  We  were  writing  and  phoning  several  times  a  day  about  this 
because  it  seemed  as  if  it  was  going  to  succeed,  as  if  the  Committee 
would  be  glad  to  do  it  and  it  would  be  $100,000.00  a  year  saved  to 
say  nothing  of  the  principle  involved. 

Q.  Besides  the  space  in  the  Municipal  Building  where  was 
there  other  available  space  in  city  property  ?  A.  Now  there  are 
two  different  propositions.  The  possibility  of  the  Public  Service 
Commission  going  into  other  buildings  and  its  proposition  of  read- 
justing within  this  building  so  that  they  could  be  altogether  here 
and  other  departments  going  out,  as  President  Marks  said  he 
would  be  glad  to  do.  The  Annex  of  the  New  York  Life,  this  build- 
ing right  across  the  way  — 

Q.  How  much  space  in  the  Annex  ?  A.  Twenty-two  thousand 
square  feet.  That  is  the  Annex  of  the  New  York  Life.  Thirty 
thousand  square  feet  at  least  in  the  Hall  of  Eecords.  Seventy-two 
thousand  in  the  Lupton  Building,  and  of  course  a  number  of  other 
little  buildings  that  are  being  used  and  might  be  used. 
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Q.  Is  the  Lupton  Building  a  modern  building  ?  A.  Supposed  to 
be. 

Q.  Acquired  by  the  city  in  condemnation?  A.  Paid  for  at  a 
modern  rate. 

Q.  How  much  ?    A.  I  don't  remember. 

Q.  Did  President  Marks,  you  say,  offer  to  give  up  his  quarters 
to  the  Public  Service  Commission  ?  A.  He  said  after  the  Public 
Service  Commission  had  left  that  if  he  had  known  these  negotia- 
tions were  under  way  he  would  have  been  glad  to  go  over  into  the 
Lupton  Building,  and  lease  this  space  here. 

Q.  Did  the  Public  Service  Commission  refuse  to  go  to  the  Lup- 
ton Building  ?    A.  Yes. 

Q.  Did  you  suggest  that  to  them?  A.  We  suggested  it.  If 
the  readjustment  had  been  made  to  save  that  Hallenbeck  Building 
they  would  have  saved  — 

Q.  You  thought  it  advisable  that  the  Commission  stay  within  a 
close  radius  of  the  City  Hall  ?  A.  Yes,  we  were  interested  in  es- 
tablishing the  principle  that  the  City  of  ISTew  York,  when  hard  up, 
should  not  go  out  on  Broadway  and  private  property  to  lease  space 
when  it  had  space  to  bum  of  its  own.  It  was  not  so  much  the  ques- 
tion of  increased  deficiency  as  a  saving  of  absolutely  half  a  million 
dollars  for  five  years.  I  think  the  most  significant  thing  about  it, 
if  I  may  volunteer  it,  is  that  no  account  of  urging  and  pleading  or 
publicity  could  interest  the  city  government  in  having  an  investi- 
gation made.  We  have  over  two  million  dollars  worth  of  en- 
gineering service  could  have  been  thrown  into  getting  this  informa- 
tion—  it  got  a  little  information  about  the  Hall  of  Records  this 
week  which  shows  enough  space  that  we  can  save  $50,000.00  a  year 
by  moving  into  — 

Q.  Was  it  up  to  the  Chamberlain  of  the  City  to  find  that  out  for 
the  administration  ?    A.  It  was  easily  within  his  power. 

Q.  As  a  member  of  the  Sinking  Fund  was  he  expected  to  know  ? 
A.  He  was  under  obligations  to  know  just  that  thing. 

Q.  He  is  the  most  active  member  of  the  Sinking  Fund,  isn't  he  ? 
A.  I  don't  know. 

Q.  At  any  rate  the  Mayor  of  the  City  turned  the  matter  over 
to  the  Chamberlain  at  the  time.     Wasn't  Mr.  Bewar  acting  for 
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the  Mayor  of  the  City  ?  A,  Only  partially.  I  think  the  Cham- 
berlain would  say  he  was  acting  on  his  own  responsibility  as  a 
member  of  the  Sinking  Fund  Commission. 

Q.  Weren't  you  directed  to  submit  your  data  to  him  ?  A.  Yes, 
by  the  Mayor's  office. 

Senator  Thompson. —  There  is  more  space  rented  now  in  the 
city  than  there  was  before  they  built  this  building  we  are  now  in, 
isn't  there  ?  A.  Just  about  the  same.  The  last  time  we  looked  it 
up  there  was  a  few  thousand  dollars  less  paid  this  year  than  the 
year  we  built  the  building.  There  is  a  matter  pending  now  for 
something  like  $5,750.00  for  the  use  of  a  private  loft  for  examin- 
ing civil  service  applicants.  It  is  used  once  or  twice  a  year,  no 
reason  for  the  city  paying  $5,750.00  for  that;  it  is  simply  that 
there  isn't  anybody  who  knows  where  there  is  available  space  be- 
longing to  the  city.    ]!Tobody  knows  about  this  building. 

Senator  Thompson. —  I  agree  with  you  because  we  have  had 
some  experience.  They  told  us  there  was  available  space  here  and 
gave  us  a  nice  paper  with  a  seal  on  it  ajid  everything  proper  or 
with  all  the  red  tape  giving  us  this  room  as  available  space  but  they 
were  mistaken  about  it, 

Mr.  Klein. —  I  notice  an  article  in  the  Tribune,  Mr.  Chairman, 
Feb.  18,  1916,  which  says:  "  When  the  Equitable  Building  lease 
was  signed,  they  even  called  for  an  equitable  payment  at  $5,000.00 
a  year  for  two  years  as  sweetening."  That  Hallenbeck-Hunger- 
ford  Building  is  also  on  the  new  Courthouse  site,  unused.  A. 
Unused!  They  expect  to  tear  it  down,  according  to  the  Comp- 
troller. 

Q.  (By  Klein.)  How  many  square  feet  in  that  building ?  A. 
I  haven't  it.     I  think  about  one  hundred  thousand  square  feet. 

Mr.  Moss. —  I  suppose  a  good  deal  of  space  in  the  Equitable 
Building  is  not  taken.    A.  Oh,  I  don't  know. 

Mr.  Moss. —  Perhaps  the  making  of  this  lease  helped  the  Equit- 
able Building  to  that  extent  to  fill  up.  Have  you  looked  into  that 
side  of  it  ?    A.  No,  because  that  is  not  the  side  we  would  naturally 
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look  into  anyway.  We  are  not  interested  in  motives.  We  were 
interested  in  trying  toget  tJie  city  ojficers  to  deal  in  a  business  like 
Avay  with  this  building  and  in  the  Hall  of  Kecords. 

Mr.  Klein. —  You  consider  the  city  acted  in  an  improvident 
maTmer  in  this  matter  ?    A.  Absolutely. 

Q.  (By  Klein.)  Do  those  records  show  anything  more  of  im- 
portance. A.  No,  except  we  tried  to  interest  —  we  suggested 
how  much  could  be  done.  We  were  told  as  a  bit  of  gossip,  by 
some  city  people,  employees  who  were  accompanying  the  Public 
Service  Commission  that  Chairman  Strauss  said  if  it  were  a  .pri- 
vate concern  he  saw  enough  space  around  here;  that  there  is  no 
reason  for  sending  them  away  into  private  buildings. 

Q.  That  was  before  the  lease  was  signed  ? 

Senator  Thompson. —  I  will  tell  you  how  to  clear  that-  To  go 
back  to  the  old  railroad  commission  and  do  as  they  did  or  do  as 
the  state  did  then  —  assess  the  cost  of  the  railroad  commission 
on  the  railroads  instead  of  on  the  taxpayers  —  you  wouldn't  be 
bothered  with  this  sort  of  thing  then.  A.  Except  you  have  al- 
ready shown,  Mr.  Chairman,  that  the  taxpayers  pay  that  bill  that 
goes  up  to  the  railroad. 

Senator  Thompson. —  In  the  old  days  when  we  had  railroad 
commission,  the  cost  of  the  commission,  the  cost  of  the  adminis- 
tration, the  salaries  of  its  officials,  were  assessed  on  the  railroad. 
They  paid  it;  the  taxpayers  didn't  pay  it.  When  we  established 
the  Public  Service  Commission  we  not  only  took  that  away  but 
we  forbade  the  officers  from  riding  on  the  railroads  and  made  them 
pay  their  fare.  A.  It  hasn't  come  up.  I  think  a  reUevant  ques- 
tion herafrom  the  standpoint  of  the  city  taxes,  is  the  way  in  which 
they  got  their  money  this  year.  With  all  our  talk  of  efficiency  and 
the  segregating  question,  our  request  for  a  Public  Service  Com- 
mission budget  totals  considerably  over  a  million  dollars.  As  we 
stated  in  a  statement  about  that  time  to  the  Mayor,  when  we 
wanted  to  save  twelve  million  dollars  by  action  at  Albany,  there 
is  not  a  thing  that  the  Public  Service  Commission  can  do.  The 
Commissioner  of  Accounts  gave  considerable  of  his  service  to 
■studying  small  bureaus  that  spend  twenty  to  forty  thousand  dol- 
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lars  a  year  and  then  vote  it  away  without  ever  analyzing  or  in- 
vestigating in  any  way  —  a  million  dollars  now,  a  million  dollars 
tomorrow  —  without  ever  using  the  Commissioner  of  Accounts  or 
the  Standardizing  Committee  or  the  Bureau  of  Contract  Super- 
vision, to  get  just  a  few  of  the  fundamentals  of  the  efficiency  of  the 
Public  Service  Commission. 

I  should  like  very  much  to  see  your  Commission  suggest  to  the 
local  Legislature  that  before  they  appropriate  another  three  mil- 
lion dollars  to  the  Public  Service  Commission,  it  do  with  respect 
to  that  Commission's  proposals  what  it  does  with  respect  to  every- 
thing else.  There  never  has  been  a  time  in  years  when  we  couldn't 
have  saved  many  times  the  cost  of  your  Commission  and  many 
other  investigating  commissions,  simply  by  a  two  days'  investiga- 
tion of  the  Public  Service  Commission. 

Senator  Thompson. —  Whenever  we  make  any  suggestion  to 
them  lately,  they  tell  us  we  are  dead.  But  we  are  going  to  make 
a  few  suggestions  after  a  bit.  A.  There  is  a  constructive  thing 
that  I  think  would  be  a  good  deal  of  help.  We  have  the  mechanism 
for  learning  a  great  deal. 

Senator  Lawson.—  If  the  city  authorities  think  that  the  Public 
Service  Commission  is  asking  too  much  money  and  want  to  reduce 
it,  they  have  recourse  to  the  appeal  of  the  Appellate  Division, 
haven't  they? 

Mr.  Moss. —  When  you  consider  the  way  the  debt  limit  was 
frittered  away  to  make  it  impossible  for  the  city  to  build  subways ; 
when  you  see  how  the  figures  of  $500,000,  $1,000,000,  $2,000,000, 
$3,000,000  throvsm  around  loosely  as  you  might  throw  a  fifty-cent 
piece  or  silver  dollar,  perhaps;  it's  got  me  dizzy. 

Senator  Thompson. —  The  reason  they  do  these  things  is  because 
there  is  precedent  for  it.  That  is  my  assumption  because  they 
don't  pay  any  attention  when  we  call  attention  to  it  and  they 
don't.  I  assume  they  think  because  there  is  so  much  precedent  for 
it  that  governs  the  situation.  In  other  words  if  they  have  done 
something  that  is  not  defendable  they  think  they  have  had  at  one 
time  a  sort  of  — '  well,  that  the  public  — 

Mr.  Moss. —  What  I  mean  to  say  is  that  the  city  is  too  poor  to 
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build  subways  because  its  debt  margin  has  been  frittered  away ; 
it  ought  to  be  too  poor  to  permit  these  reckless  expenditures  of 
vast  sums  of  money.  I  was  talking  with  one  of  the  engineers  — 
this  is  offhand  but  it  serves  to  illustrate  —  I  was  talking  to  one  of 
the  engineers  about  how  these  things  are  treated  in  a  certain  pub- 
lic office  and  he  said  it  was  foreverlastingly  compromising,  some- 
body wanted  so  much,  somebody  said  it  is  worth  so  much,  "  Let's 
compromise."  Instead  of  settling  down  to  investigation,  it  is 
compromised  and  thousands  and  thousands  of  dollars  are  thrown 
away  on  compromises.  It  seems  to  me  that  is  the  way  the  debt 
limit  was  enlarged  and  the  debt  margin  cut  out  to  permit  the 
insiders  to  work  this  dual  subway  contract.  A.  You  take  this 
hundred  thousand  we  are  now  talking  about.  At  the  time  when 
they  didn't  have  ten  minutes  to  stop  and  look  at  evidence  at  where 
there  is  ten  million  dollars  worth  of  space  available  —  at  that 
very  time  they  were  having  a  great  commotion  with  the  Board  of 
Education  —  cutting  down  the  recreation  centers  and  the  popular 
lectures.  There  are  one  hundred  thirty  thousand  people  in  classes 
of  over  fifty  in  a  class  —  cutting  out  health  work  and  cutting  out 
school  work  and  throwing  away  a  half  million  dollars  a  year  be- 
cause the  men  who  are  sitting  at  headquarters  wont  sit  down  and 
spend  ten  minutes  looking. 

I  pleaded  with  the  Mayor,  said,  "  Come  over  here  just  to  walk 
through  this  building."  Tried  to  get  Senator  Brown's  Committee 
to  spend  twenty  minutes  walking  in  this  building  just  to  see  — 

Senator  Thompson. —  Senator  Brown's  Committee  has  an 
office  here  ?  A.  It  is  not  merely  the  space  that  is  not 
used  at  all;  it  is  space  used  5  per  cent,  or  10  per  cent, 
of  the  time,  just  for  want  as  they  said  (the  Mayor  and 
the  Comptroller  stated  this  even  more  unqualifiedly  at  a  Board 
meeting)  because  nobody  had  stopped  to  think  about  it.  We  were 
within  a  year  of  an  election.  If  this  Committee  reports  to  the 
taxpayers  of  New  York  before  the  next  budget  (we  have  two  more 
budgets  to  make  up),  I  believe  there  is  a  way  of  convincing  the 
public  that  the  load  is  squarely  on  the  Board  of  Estimate  and  it 
can't  shift  the  responsibility. 

Mr.  Klein. —  I  notice  in  your  file  — 
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Senator  Thompson. —  Eight  there!  We  have  six  months  to 
draw  a  report.  After  we  get  a  skeleton  of  it  made  we  will  have 
some  informal  hearings  on  that  point.  I  wonder  if  we  can  call 
on  you?    A.  Certainly. 

Mr.  Klein. —  I  notice  in  your  file,  doctor,  that  you  have  a  letter 
dated  February  11  to  Hon.  Leonard  Wallstein,  Commissioner  of 
Accounts,  in  regard  to  space  in  the  Municipal  Building.  Has  Com- 
missioner Wallstein  imdertalien  an  investigation  to  find  out  where 
the  city  has  available  space  ?  A.  He  has,  and  he  has  made  a  very 
important  report  with  respect  to  the  Hall  of  Eecords  which  I  hope 
to  get  in  your  record.  He  tried  to  get  power  from  the  sinking 
fund  to  investigate  all  of  the  municipally  owned  real  estate  prop- 
erties but  the  E.eal  Estate  Bureau  of  the  Comptroller's  office  pro- 
tested and  after  the  Commissioner  of  Accounts  had  been  given  a 
general  commission  he  was  finally  limited  to  the  Hall  of  Records 
and  the  Municipal  Building. 

Q.  When  did  he  ask  for  this  power  ?  Before  what  body  ?  A. 
Before  the  Sinking  Fund  Commission  on  May  4th,  and  he  was 
given  general  powers  and  then  on  May  18th  they  took  away  from 
him  the  power  outside  of  these  two  buildings  and  then  last  week, 
the  22d,  he  made  a  report  on  the  first  part  of  his  investigation. 
That  shows  what  will  happen  when  they  investigate  the  rest  of  the 
property. 

Q.  Did  it  show  sufficient  space  for  the  Public  Service  Commis- 
sion in  this  building  ?  A.  His  detailed  work  has  been  in  the  Hall 
of  Records.  He  showed  how  in  the  Hall  of  Records  there  are  three 
floors,  about  two-thirds  as  much  as  they  need  for  the  Public  Ser- 
vice Commission.  The  Public  Service  Commission  is  not  all  to- 
gether in  this  compact  way.  That  was  the  reason  for  going  out 
and  not  taking  rooms  there;  they  wanted  to  have  it  all  together. 

Mr.  Moss. — '  How  is  that  ?  Show  us  what  you  mean.  A.  As  I 
understand,  there  are  some  part  of  them  on  the  36th  floor,  some 
on  the  12th,  24th,  25th  and  36th  floors. 

Q.  (By  Klein)  Before  they  moved  they  had  offices  on  51  Cham- 
bers Street  and  in  the  Woolworth  Building  ?    A.  I  don't  know. 
Q.  The  engineering  force  in  the  Woolworth  Building  and  part 
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of  tlie  -storeroom  in  Chambers  Street  ?  A.  It  was  possible  to  re- 
arrange space  in  this  building  so  as  they  could  have  been  together, 
because  we  have  the  Hall  of  Eecords  over  here  and  we  could  easily 
have  gone  to  the  New  York  Life.  They  didn't  want  to  have  any- 
thing to  do  with  the  Tribune  Building  and  when  they  once  got 
started  they  didn't  want  to  have  anything  to  do  with  this  building. 
Technically  they  were  protected  because  thoy  had  asked  the  Sink- 
ing Fund  and  hadn't  gotten  space. 

Q.  I  notice  in  your  file  a  letter  from  Chairman  Strauss,  dated 
February  15,  1916.  A.  This  was  written  after  we  had  urged  them 
to  wait  24  hours  and  give  the  city  officers  a  chance  to  get  the  in- 
formation about  this  building,  and  our  letter  had  urged  what  the 
money  would  buy  if  spent  on  health  and  school,  and  so  forth. 

Q.  The  Mayor  requested  such  a  delay  ?  A.  Yes,  and  it  is  fair 
to  the  Public  Service  Commission  to  recall  that  they  didn't  actu- 
ally sign  the  lease  until  the  Mayor  phoned  it  would  be  all  right. 

"  Q.  I  am  in  receipt  of  your  twO'  communications  of  this 
day  regarding  new  quarters  for  this  Commission.  I  enclose 
you  herewith,  for  your  information,  a  copy  of  letter  of  to-day, 
addressed  to  the  Mayor  upon  the  same  subject,  which  ex- 
plains itself. 

"  Your  statement  that  the  taxpayers  will  be  taxed  when  they 
need  not  be  by  our  taking  new  quarters,  is  entirely  unwar- 
ranted. In  the  first  place,  the  rental  of  the  new  quarters  is 
less  than  the  present  quarters  and  secondly,  we  will  gain  in 
efiiciency  in  the  new  quarters  considerably,  in  addition.  I 
can  only  attribute  your  statement  to  the  fact  that  you  have 
been  either  inadequately  informed,  or  misinformed.  It  is 
an  error  to  suppose  that  because  the  City  owns  property  which 
it  has  bought  for  other  purposes  and  has  no  use  for  it,  that 
therefore  by  occupying  such  property,  if  that  were  practic- 
able, there  would  be  a  saving.  It  seems  to  me  if  the  City 
owns  property  which  it  has  no  use  for,  it  can  dispose  of  it 
and  save  the  loss  of  rental.  I  am  just  as  desirous  personally 
and  as  Chairman  of  this  Commission  as  any  one  can  be  to 
promote  economic  administration  and  thus  save  money  which 
the  city  could  use  for  such  other  purposes  as  you  indicate. 
i         But  there  is  such  a  thing  as  being  a  penny  wise  and  a  pound 
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foolish.  It  is  the  duty  of  this  Commission  in  the  large  ad- 
ministration it  has,  to'  promote  efficiency,  and  doubly  so  when 
such  efficiency  as  in  this  case  will  insure  economy. 

"  I  am  convinced  the  Commission  has  done  wisely  in  se- 
curing new  quarters  infinitely  better  adapted  than  the  ones 
we  now  occupy,  and  at  a  less  rental. 
"  Very  truly  yours, 
"  (Signed)     OSCAE  S.  STEAUSS, 
"  Enclosure.  Chairman." 

Senator  Thompson. — ■  I  wonder  why  it  is  that  when  we  save 
money  for  the  city  they  couple  it  with  the  suggestion  that  that 
money  be  used  for  other  purposes.  It  would  be  wrong  to  save 
money  for  the  city  or  the  state  or  just  save  the  money. 

Mr.  Klein. — >  Do  you  know  why  the  Mayor  gave  his  consent  to 
their  leasing  the  Equitable  Building  ?  A.  The  Mayor  never  gave 
time  enough  to  picture  any  of  this  extravagant  space.  He  was  act- 
ing on  the  advice  of  those  who  were  supposed  to  have  given  time 
to  it.  He  had  ^o  report  from  the  Commissioner  of  Accounts  and 
he  had  no  report  from  anybody  else.  The  dramatic  helplessness  of 
the  city  is  that  millions  of  dollars  are  spent  for  investigation  — 

Q.  (By  Mr.  Klein.)  Eeal  Estate  men  objected  to  the  city  leas- 
ing this  building.    A.  Very  strongly. 

Senator  Lawson. —  Whose  fault  is  that?  We  have  been  down 
here  for  over  a  year  investigating  all  kinds  of  incompetency  and 
other  matters  pertaining  to  public  service  and  public  utility. 
Some  of  us  live  here.  Taxpayers  are  complaining;  everybody  is 
complaining.  The  very  minute  you  start  out  to  analyze  responsi- 
bility you  run  up  against  a  stone  wall.  Whose  fault  is  it  ?  A.  The 
legal  responsibility  here  runs  very  directly  to  the  principal  officers 
of  the  Board  of  Estimate,  if  they  had  the  chance.  The  moral  re- 
sponsibility is  one  that  I  think  ought  to  be  pointed  out  to  the  town. 
There  never  has  been  a  time  since  I  have  been  here  (thirteen 
years),  when  this  town  was  as  helpless  in  securing  a  frank  analy- 
sis of  facts  by  the  city  government  as  it  is  to-day.  There  are  cer- 
tain forces  that  practically  prevent  a  frank  discussion  of  things 
under  the  present  administration  and  they  would  be  discussed  un- 
der a  non-reformed  administration.  I  have  just  submitted  a  pro- 
test to  the  National  Municipal  League  under  the  heading,  "  Tube- 
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rose  Obsequies  to  Reform."  This  town  is  drugged  with  eulogies 
and  bouquets  and  people  who  would  use  language  that  would  burn 
newspapers  either  say  Plush  or  Hooray;  any  attempt  to  analyze 
what  is  going  on  in  this  diiScult  — 

]VIr.  Moss. — ^If  you  don't  give  a  certain  amount  o£  incense  to  this 
high  browed  administration  you  are  an  atom.  A.  You  are.  We 
are  about  to  put  out  —  day  after  to-morrow  —  a  list  of  the  high 
spots  in  the  public  sebools  of  'New  York.  There  is  now  a  great 
deal  of  damning  of  the  sebools.  I  felt  it  a  great  pity  to  have 
twenty  or  thirty  thousand  guests  come  to  this  city  and  find  a  gen- 
eral condemnation.  I  am  under  indictment  among  the  best  peo- 
ple of  this  city  for  playing  a  political  conniving  game  and  it  has 
been  publicly  charged  by  the  Secretary  of  the  Public  Education 
Association  that  we  are  in  some  kind  of  a  political  deal  because 
we  are  telling  certain  excellencies  about  the  schools  of  New  York 
in  an  impersonal  way  so  that  twenty  thousand  guests  can  read 
some  of  the  forward  things  we  have  done.  That  thing  about  New 
York  City  is  a  tremendously  serious  thing.  I  believe  there  is  a 
way  of  showing  how  this  whole  thing  is  pyramided  up  to  some  of 
these  great  big  propositions,  tbe  JSTew  York  Central  proposition 
on  the  west  side  and  some  of  your  propositions  here,  so  that  the 
ordinary  mentors  of  public  discussion,  or  leaders  of  public  discus- 
sion, are  facing  the  other  way  and  say  "  Husb !"  Now,  we  have 
got  to  tell  tie  truth  about  it.  I  happened  to  be  among  those  who 
believe  in  municipal  reform.  I  want  it.  I  want  it  to  keep  on. 
I  think  it  is  being  jeopardized  by  this  tuberose  business,  incense 
burning. 

Mr.  Moss. —  You  said  something  about  that  New  York  Central 
business.  You  are  speaking  of  pyramiding  on  the  New  York  Cen- 
tral. A.  You  read  in  the  morning  papers  two  of  our  leading  or- 
ganizations in  this  city,  representing  important  public  opinion 
are  out  in  columns  of  the  newspapers  that  regarding  the  price 
and  the  real  estate  features  of  that  proposition  there  is  nothing 
to  be  said.  We  bave  been  having  an  analysis  made  largely  due 
to  President  Marks'  introduction  and  he  called  our  attention  to 
certain  things  he  would  like  to  see  done,  and  we,  in  cooperation 
with  the  real  estate  brokers  and  the  West  End  Association,  had 
been  having  some  detailed  studies  made  of  the  real  estate  values 
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and  the, real  estate  ownership  in  the  pieces  involved  in  the  west 
side.  But  this  is  the  point,  that  the  Committee  hasn't  studied 
these  things,  and  here  is  invaluaible  information  involving  mil- 
lions of  dollars  to  the  city  and  there  is  something  about  the  tem- 
per of  the  public  mind  that  says  the  decent  man  shall  not  get 
the  truth  about  it. 

If  you  have  the  right  attitude  toward  public  spirit  to-day.  you 
are  to  accept  that  without  question.  I  believe  this  detailed  study 
will  show  a  percentage,  if  anything,  in  getting  information  that 
will  be  absolutely  astounding.  We  hope  to  have  'by  Friday  as 
much  as  we  can  get,  enough  different  information  of  that  kind  to 
warrant,  if  not  to  compel,  the  Board  of  Estimate  that  its  own 
highly  paid  officers  get  this  information. 

Mr.  Moss. —  They  say  there  are  some  powerful  influences  at 
work  to  put  that  New  York  Central  scheme  over  ?  A.  It  would 
be  surprising  if  there  weren't  some. 

Mr.  Klein. —  The  Mayor  is  for  that  scheme,  isn't  he  ?  A.  He 
said  so.  You  ask  what  can  be  done  about  it.  I  think  the  thing 
that  the  public  must  come  to  see  in  this  town,  is  that  there  is  ab- 
solutely no  salvation  for  a  public  that  is  not  informed.  Now  here 
is  a  picture  published  in  a  certain  paper  in  !N"ew  York.  It  rep- 
resents the  New  York  Central  line  carried  over  to  the  river;  it 
misrepresents  the  fact.  Who  drew  that  picture?  It  was  issued 
from  the  Committee  on  Terminal  Improvement.  Who  drew  a 
lying  picture  that  appeared  in  one  of  the  most  influential  papers 
of  this  city?  I'd  like  to  see  a  Committee  like  this  ask  for  the 
working  papers.     Who  initiated  that  lie  and  put  it  out? 

Mr.  Moss. —  Tell  us  what  the  lie  was.  A.  Here  is  the  picture. 
The  original  report  reads  that  the  New  York  Central  is  to  pay 
$300,000.00  for  restoring  Central  Park.  The  thing  in  the  news- 
paper as  given  out  by  —  I  should  have  said  Riverside  Drive  — 
the  statement  in  the  newspaper,  official  statement  given  out  by 
our  own  Committee,  reads :  "  The  New  York  Central  proonises 
to  pay  enough"  (not  $300,000.00)  "to  repark  the  front  over 
the  river's  edge  (not  to  restore  the  park),  whereas  there  is  a  gap 
there  for  which  they  don't  promise  to  spend  a  cent."  Who  drew 
the  picture?     Who  in  the  Board  of  Estimate  Committee  knew 
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that  picture  was  a  lie  before  it  went  out?  There  have  been 
mayors  representing  other  factors  or  parties  in  this  community, 
who,  if  they  had  done  that  identical  thing  would  have  been  fairly 
rioted  out  of  this  city.  They  could  have  been  held  up  to  scorn 
and  contumely  by  every  decent  paper  in  this  city.  What  is  this 
thing  in  our  public  to-day  ?    It  keeps  us  from  saying  a  single  word. 

Mr.  Moss. — ■  Because  we  hate  to  believe  all  of  those  who  adver- 
tise that  they  are  good.     A.  I  don't  think  it  is  as  simple  as  that. 

Mr.  Moss. —  That  is  the  beginning  of  it. 

Mr.  Klein. —  Who  is  the  engineer  of  the  Terminal  Committee 
of  the  Board  of  Estimate  ?  A.  The  only  one  I  know  active  in  that 
Committee  was  Commissioner  Goodrich. 

Q.  (By  Klein)  Well,  the  Port  and  Terminal  Committee  is  un- 
der the  jurisdiction  of  the  Dock  Committee  ?  A.  Pie  is  the  major 
wheel  in  this  Committee.  The  plans  had  been  drawn  on  the  hos^ 
pitality  of  the  'New  York  Central. 

Senator  Lawson. —  You  think  they  have  a  bill  for  prior  deter- 
minations when  they  get  through  ?  A.  I  am  agreed  they  will,  un- 
less you  get  it. 

Senator  Lawson. —  All  the  railroad  companies  are  charitable 
except  in  forming  an  organization  for  engineers,  buy  all  the  neces- 
sary details  like  carbon  paper  and  drinking  cups  and  all  these 
little  things,  and  they  do  that  for  two  or  three  years  and  spend 
anywhere  near  half  a  million  to  a  million  and  a  half  dollars.  Af- 
ter helping  the  city  very  initially  to  obtain  a  franchise  and  to  go 
ahead  and  build  a  road  to  make  money  on  they  send  this  bill  in  to 
the  Chief  Engineer  of  the  Public  Service  Commission,  and  the 
Chief  Engineer  of  the  Public  Service  Commission,  by  that  parti- 
cular subtle  influence  which  you  have  been  talking  about,  some 
kind  of  influence  that  this  Committee  has  not  reached  a  tangible 
idea  of  yet,  approves  this  bill  and  the  tax  payers  pay  these  chariti- 
ble  public  utilities  for  this  work. 

Mr.  Klein. —  This  west  side  improvement  project  has  been 
pending  for  a  ntimber  of  years  and  it  was  first  brought  concretely 
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to  a  head  in  the  Board  of  Estimate  when  a  report  was  brought  by 
Alderman  Mitchel  about  the  same  time  he  made  a  report  upon  the 
South  Brooklyn  Terminal  project.     A.  I  don't  know  the  dates. 

Q.  (By  Klein.)  The  Mayor  at  that  time  was  the  President  of 
the  Port  &  Terminal  Committee  of  the  Board  of  Estimate.  That 
report  has  never  been  adopted  has  it,  by  the  Board  of  Estimate? 
A.  You  mean  the  original  report  ? 

Q.  And  this  settlement  that  is  pending  now  is  a  modification  of 
that  program  outlined  in  that  report  ?    A.  Yes. 

Q.  Do  you  believe  that  any  report  will  be  adopted  by  the  Board 
of  Estimate  that  does  not  permit  or  allow  a  monopoly  of  the  west 
side  for  the  New  York  Central  Eailroad?  A.  I  certainly  hope 
that  another  report  will  be. 

Q.  Did  you  consider  that  this  report  as  it  stands  today,  pro- 
vides for  a  terminal  monopoly  along  the  west  side  ?    A.  I  think  so. 

Q.  Did  former  Dock  Commissioner  Tomkins  have  that  same 
idea?    A.  Yes. 

Q.  And  Mayor  Mitchel  is  for  this  report  that  is  now  pending 
before  the  Board  of  Estimate?     A.  Yes. 

We  got  a  tip  at  our  office  over  the  'phone  that  on  a  certain  Tues- 
day at  11  o'clock  at  the  hour  when  the  Board  of  Estimate  would 
be  in  session  that  the  U.  S.  War  Department  would  hear  a  peti- 
tion from  the  New  York  Terminal  Committee  to  bring  in  our 
bulkhead  line,  which  amounts  to  giving  up  12  and  a  half  acres  of 
our  land.  It  came  to  us  as  a  tip  from  the  war  office  in  Washing- 
ton, around  through  certain  towns  in  New  York.  I  took  it  up  first. 
There  wouldn't  anybody  in  New  York  have  known  that  thing  was 
going  to  happen,  absolutely  nobody  was  taking  any  steps  about 
that.  We  made  some  inquiries  and  finally  did  some  'phoning  to 
people  interested  in  parks  and  in  schools  and  in  getting  more  space, 
and  the  Park  Commissioner,  and  finally  the  Park  Commissioner 
appeared  at  this  office  regarding  giving  up  this  land.  The  repre- 
sentative of  the  Borough  President  of  Manhattan  was  very  strongly 
opposed.     A  very  interesting  thing  happened. 

The  Dock  Commissioner  publicly  rebuked  the  Park  Commis- 
sioner for  appearing  in  opposition  to  this  plan  if  actually  taking 
the  initiative  in  giving  away  this  12  and  a  half  acres  of  the  water 
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front  and  said  that  as  a  Park  Commissioner  he  had  no  business  to 
come  there  and  oppose  that  thing;  although  the  Dock  Commis- 
sioner had  a  perfect  right  tO'  come  there  to  give  the  land  away. 
That  is  the  type  of  thing  that  this  town  ordinarily  would  be  ignor- 
ant about. 

Mr.  Moss. —  Have  you  heard  that  the  Mayor  wants  this  thing 
put  over  before  the  28th?    A.  Yes.     The  thing  that  I  feel  — 

Mr.  Moss. —  To  put  this  thing  over  before  the  28th  ?  A.  That 
would  partially  explain  this  publicity  at  the  present  time. 

Mr.  Moss. —  Have  you  learned  that  any  connection  between  any 
member  of  the  Board  of  Estimate  and  the  Board  of  Directors  of 
the  New  York  Central  exists  ?  A.  I  have  great  faith  in  the  thing 
that  I  can  put  on  the  table  so  that  we  all  agree  it  is  the  same  thing 
and  it  is  that  kind  of  a  thing  we  are  interested  in. 

Mr.  Moss. —  If  there  was  a  peculiar  friendship,  perhaps  we 
could  find  that  out. 

Senator  Thompson. —  If  the  city  administration  were  looking 
out  for  the  people  of  the  city  this  thing  couldn't  happen. 

Mr.  Moss. —  It  is  perfectly  wonderful  to  me  how  this  city,  hard 
pressed  as  it  is,  has  always  been  able  to  put  certain  things  through 
—  East  River  Park,  Kockaway  Park,  Dreamland  Park,  civic  cen- 
ters, courthouse  sites  —  Poor  city !  So  poor  that  it  is  in  a  most 
distressful  condition  with  regard  to  subway  contracts  and  yet  can 
always  find  money  to  do  those  things.  A.  Providing  your  Com- 
mittee studies  for  an  analysis  of  the  so-called  "  city  leadership." 
A  trtemendously  interesting  this  has  happened  in  in  the  last  three 
or  four  months  with  regard  to  the  private  agencies  interested  in 
public  affairs.  We  were  all  of  us  outsiders  a  fey  wears  ago, 
working  hard  to  get  good  government.  How  many  of  the  city 
agencies  dare  peep  today  about  anything  ?  Case  after  case  where 
they  start  into  oppose  something,  they  find  out  one  or  two  city 
officers  want  it  and  it  all  is  straightened  out. 

Mr.  Moss. —  Have  you  ever  heard  of  the  City  Charity  Trust  ? 
A.  I  have  heard  of  it. 
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Mr.  Moss. —  A  hard  thing  to  run  up  against.  A.  I  have  had 
that  experience  myself,  but  some  of  the  things  can  be  rather  clearly 
shown  and  I  think  that  the  part — I  include  myself,  I  throw  my- 
self into  the  hopper — the  town  ought  to  protect  itself  against 
anybody  that  is  trying  to  tell  it  what  the  facts  are;  but  I  believe 
that  if  this  Committee  would  take  the  agencies  that  advertise  them- 
selves as  speaking  for  public  semtiment,  actually  get  their  line  up 
on  some  of  the  matters  that  you  are  taking  up  and  finding  out  how 
easily  a  lot  of  us  are  delivered  —  how  automatically  five,  ten, 
twenty,  agencies  in  this  city  can  be  gotten  over  the  phone  — 

Mr.  Moss. —  Do  you  think  in  these  civic  and  charitable  agencies 
you  can  find  interlocking  directorates  ? 

Senator  Thompson. —  A  member  of  one  of  the  clubs  in  this  town 
that  attempted  to  assist  this  committee  —  they  fired  him  out  of  the 
club. 

Mr.  Moss. —  Another  man  that  has  been  helping  the  Committee, 
and  a  society  of  old  ladies  threw  him  out.  A.  (By  Witness.) 
I  believe  that  that  is  a  more  fundamental  thing,  more  fundamental 
to  the  cause  you  are  investigating  than  any  contract  we  have  in  the 
city  and  there  is  a  way  of  getting  information  that  is  not  debatable. 

Mr.  Moss. —  This  city  has  a  press  agent  of  its  own.  A.  Under 
another  title,  however. 

Q.  (By  Moss.)  He  is  employed  by  the  Commissioner  of  Ac- 
counts, isn't  he  ?  His  name  is  Lewis  Brands,  salary  $3,000  a  year. 
A.  I  thought  it  was  more. 

Q.  Wasn't  Mr.  Bewar  one  of  the  most  efficient  press  agents  the 
city  had  at  $12,000  a  year  ? 

Mr.  Klein. —  I  have  been  told  Mr.  Bewar  was  the  most  effi- 
cient— ■ 

Senator  Lawson. —  You  have  proven  a  very  interesting  wit- 
ness and  we  are  very  much  obliged  to  you.  I  just  want  to  say 
this  in  conclusion  to  see  whether  you  agree  with  it  or  not.  The  city 
has  arrived  at  that  point  where  it  is  largely  governed  and  in- 
fluenced in  its  municipal  offices  by  private  clubs,  similar  to  the 
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<3itj  Club,  the  Citizens'  Union,  and  other  organizations  of  that 
kind.  InTow,  it  is  my  understanding  that  those  organizations  are 
supported  by  voluntary  contributions  and  very  wealthy  men 
who  think  that  they  are  doing  a  public  duty  contribute.  Just  in 
what  manner  the  Legislature  might  take  cognizance  of  that  and 
ejiminatet  that  influence  is  a  question  that  has  to  be  seriously  con- 
sidered. 

I  know  that  we  have  men  in  the  city  government  today  that  were 
employees'  secretaries  at  different  situations  of  these  very  clubs. 
We  had  this  man  recently  promoted  to  be  a  Public  Service  Com- 
missioner, Whitney,  who  was  the  secretary  of  the  Citizens  Union ; 
he  was  their  legislative  correspondent  at  Albany.  It  is  my  under- 
standing that  unless  members  of  the  Legislature  would  do  what 
the  Citizens'  Union  wanted  that  Whitney  at  that  time  would  fairly 
blackmail  them  in  this  paper,  this  pamphlet  that  he  published, 
through  the  Union.  We  have  McAneny,  a  very  high  type  of  city 
official,  who  graduated  from  the  City  Club  after  being  the  press 
agent  of  the  Pennsylvania  Railroad. 

We  have  another  man  by  the  name  of  Hammet  who  was  Chief 
of  the  Fire  Commission,  and  I  could  go  all  doAvn  the  line  so  that 
the  influences  that  are  so  strong  are  all  comprised  of  various  clubs 
of  this  kind.  ISTow,  that  is  a  serious  situation  for  this  city.  It  is 
very  serious.  Just  how  we  can  control  that  matter,  how  we  can 
legislate  to  better  it,  to  permit  city  officials  to  be  thoroughly  in- 
dependent, take  them  outside  of  the  pale  of  their  influence,  is  some- 
thing that  this  city  will  wake  up  to  very  shortly  and  which  the 
Legislature  must  take  cognizance  of. 

Mr.  Moss. —  I  used  to  hear  the  term  "  prof^sional  reformer  " 
and  I  laughed  at  the  idea  but  I  have  begun  to  understand  it. 

Witness. —  There  is  one  practical  thing  that  I  believe  you  could 
do.  We  paplied  to  the  Legislature  last  year  for  a  charter  and  put 
in  two  or  three  things  that  I  hope  will  go  through.  One  is  that 
there  shall  be  an  audit  of  the  iacorporation  of  these  state  char- 
tered organizations;  second,  that  the  records  shall  be  public  rec- 
ords to  a  degree  that  few  people,  even  if  its  support  is  religious  ■ — • 
agencies  like  ours  work  without  records  and  work  by  telephone, 
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where  one  man  delivers  a  vote  of  one,  two  or  five  people.  "We  can 
catcli  that.  The  Legislature  can  catch  that  by  requiring  that  a 
man  —  that  every  time  an  organization  goes  on  record  on  these 
public  matters  that  its  record  shall  state  who  met,  how  many  peo- 
ple wanted  this  thing  done,  that  there  shall  be  an  actual  record. 
The  audit  of  our  finances  does  not  mean  a  thing.  The  audit  of 
our  claims  means  a  whole  lot  and  if  the  Legislature  claims  what 
we  pretend  to  be,  what  we  say  we  have  done  in  a  community  — 
It's  easy  to  cover  our  finance  but  it  is  not  easy  to  cover  our  work. 
You  take  the  large  foundations. 

The  city  here  —  there  has  been  here  in  but  two  years  when 
three  or  four  great  national  foundations  actually  went  around 
town  peddling  a  petition  against  a  President  of  a  Board  of  Edu- 
cation who  had  been  unanimously  elected.  I  believe  if  the  Legis- 
lature would  say,  "  These  public  and  chartered  agencies  are  public, 
they  shall  have  an  audit  of  their  finances  and  an  outside  office  of 
their  own  —  " 

Senator  Lawson. —  I  agree  with  that  from  my  own  knowledge 
but  I  want  to  say  this,  Dr.  The  very  moment  you  introduce  a  bill 
of  that  kind  you  have  little  Bobby  Binkett  and  all  these  other 
reformers  buttonholing  every  member  of  the  Legislature  and  you'd 
be  scandalized.  The  papers  believe  that  anything  that  emanates 
from  anything  like  the  City  Club  there  must  be  something  in  it 
so  that  it's  got  to  be  a  unanimous  movement  on  the  part  of  the 
Legislature  to  bring  about  such  reform  as  that. 

Mr.  Moss. —  You  have  a  movement  for  an  election  originate 
in  a  club;  a  committee  constitutes  itself,  sends  out  and  gathers 
up  whom  it  likes  and  creates  apparently  a  committee  of  citizens 
which  is  after  all  a  self-chosen  committee  and  represents  the  idea 
in  control  of  a  certain  club. 

Witness. —  There  is  no  cure  for  that  but  information. 

Dr.  Allen  leaves  the  stand  which  is  taken  by  Mr.  Abel. 

Mr.  Schuster. —  Mr.  Abel,  at  the  time  of  making  the  contract 
jSTo.  4,  the  ISTew  York  Consolidated  Eailroad  had  constructed  and 
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was  operating  the  third  additional  track  on  some  parts  of  its 
elevated  system.  Is  that  not  true  ?  A.  Well,  I  think  they  prob- 
ably had  some  sidings  in  there,  short  stretches. 

Q.  I  notice  in  looking  over  the  certificate  of  the  Broadway, 
Fulton  Street  and  Myrtle  Avenue  additional  track  that  there  is  a 
recital  —  it  says  "  Whereas,  third  or  additional  tracks  or  struc- 
tures to  accommodate  such  tracks  have  been  in  part  constructed,  a 
portion  of  such  tracks  or  structures  are  described  as  follows :  "  It 
describes  the  Broodway  line  and  the  Fulton  Street  line  and  then 
in  Article  IV  of  the  certificate  it  reads,  "  The  third  or  additional 
tracks  hereinbefore  described  "  referring  to  that  recital  —  A.  I 
think  it  was  in  reality  what  we  call  the  sidings. 

Q.  This  says,  "  which  have  already  been  constructed  shall  not 
be  subject  to  the  provisions  of  this  certificate  and  shall  not  be 
deemed  part  of  the  plant  installed  thereunder  and  shall  not  be 
subject  to  be  taken  over  by  the  city  under  Article  II  hereof  un- 
less it  shall  finally  be  determined  in  the  words  that  such  addi- 
tional tracks  shall  be  constructed  and  are  now  maintained,  in 
M^hich  event  without  authority  of  law,  they  shall  be  subject  to  the 
provisions  of  this  certificate  and  shall  be  deemed  part  of  the  plant 
and  property  installed  thereunder  and  in  case  of  termination  of 
any  authority  herein  granted,  may  be  purchased  and  taken  over  by 
the  city  under  Article  XI." 

Article  XI.  referred  to  in  that  provision  is  the  article  which 
fixes  the  schedule  of  costs  to  the  city  upon  recapture  after  ten 
years.  A.  In  other  words,  the  city  had  the  right  of  recapture 
under  the  provisions  of  the  certificates,  licenses,  without  prejudice 
to  the  rights  of  the  company  as  to  the  existing  railroads. 

Q.  But  if  as  a  matter  of  legal  rights  it  had  third  or  additional 
tracks  they  wouldn't  be  recaptured. 

Senator  Lawson. —  That  would  hardly  be  feasible  because  where 
there  have  been  stretches  of  third  track  for  the  purpose  of  storing 
cars,  they  now  erect  a  third  track  along  the  entire  structure  they 
have  got  to  go  over  that  track,  so  that  there  would  be  just  spots 
along  there  —  it  wouldn't  be  feasible.  A.  That  was  all  taken  cnro 
of  in  the  contract. 
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Mr.  Schuster.— They — 

Senator  Lawson. —  That  has  been  a  mooted  question,  as  to  what 
the  city  actually  recaptures. 

Mr.  Schuster. —  There  is  nothing  definite.  The  contract  is 
very  — 

The  only  event  in  which  the  city  would  take  those  existing  third 
or  additional  tracks  would  be  that  they  were  found  to  be  illegally 
constructed.  In  that  event  of  course,  after  the  courts  hold  that 
they  are  illegally  constructed,  they  could  be  taken  over.  In  any 
event  the  city  wouldn't  operate  them.  ISTow,  the  reconstruction  of 
the  existing  railroads  would  include  any  reconstruction  that  those 
third  or  additional  tracks,  would  they  not  ?    A.  Tes. 

Q.  I  find  in  the  determinations  under  contract  l^o.  4  there  are 
items  charged  or  credited  both  to  the  city  and  to  the  company  for 
reconstruction  items.  Yon  are  aware  of  that,  are  you  ?  A.  I  don't 
understand  what  you  refer  to. 

Q.  Let  us  take  the  prior  determinations.  We  find  that  the 
city's  expense  and  superintendence  under  that  item  on  page  1, 
the  article  of  reconstruction  under  existing  railroads  against  which 
there  is  aggregated  $5,280.78  of  expense  borne  by  the  city —  A. 
You  mean  borne  by  the  city  or  expended  by  the  city  ? 

Q.  Expended  by  the  city.  There  is  this  foot  note  to  that  item : 
"  This  item  is  not  specifically  covered  by  the  figures  above  quoted, 
which  is  simply  the  extract  from  the  record."  What  I  wanted  to 
get  at  is  on  what  theory  the  city  was  entitled  to  aggregate  any 
of  its  charges.    A.  We  don't  concede  that  it  is. 

Q.  This  determination  has  become  final  by  reason  of  the  fact 
that  there  is  no  appeal.  A.  We  filed  a  protest  at  the  time  the  prior 
determination  was  submitted  and  took  exception  to  a  lot  of  the  city 
expenditures. 

Q.  I  find  that  that  same  thing  is  true  with  regard  to  interest. 
A  small  item  on  page  10  imder  interest,  is  credited  tO'  the  city's 
share  of  contribution  for  reconstruction  of  existing  railroads  of 
$175.55.  What  interest  has  the  city  in  reconstruction  of  existing 
railroads  ?  ' 
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Mr.  Teomans. —  When  they  went  in  I  think  the  city  was  con- 
sidered to  have  contributed  about  $500,000.00  too  much. 

Mr.  Schuster. —  Oh,  no.  A.  (By  witness.)  The  Public  Ser- 
vice Commission  and  the  Chief  Engineer  tentatively  agreed  to 
$500,000.00  being  stricken  out  and  two  million  and  a  quarter 
charged  by  the  city,  and  the  Chief  Engineer  reserved  the  right  to 
redetermine  that  prior  determination  for  two  or  three  periods, 
and  then  subsequently  dropped  his  right  to  redetermine  and  that 
automatically  became  final. 

Senator  Lawson. —  Mr.  Yeomans,  did  you  mean  to  convey  the 
fact  that  the  city  had  loaded  up  their  prior  determinations  ? 

Mr.  Yeomans. —  I  don't  mean  to  say  that  they  had  loaded  it  or 
plugged  it  but  they  were  at  one  time  —  the  city  engineer  came  to 
the  conclusion  that  there  were  $500,000.00  too  much.  A.  (By 
Witness.)  As  soon  as  the  contract  was  signed  it  went  back  through 
the  records  and  every  dollar  that  they  could  dig  up  they  thought 
could  be  related  in  any  manner  to  this  undertaking  they  charged  to 
this  point,  and  we  protested  against  it  because  they  didn't  give 
what  we  considered  proper  allowance  for  the  divergent  use  of  the 
Fourth  Avenue  subway.  They  charged  the  carrying  charges  of 
the  Fourth  Avenue  subway  against  the  cost  of  this  venture  in 
which  we  would  have  to  pay  interest,  and  yet  because  of  a  lack 
of  sewage  facilities  they  diverted  one  of  the  tunnels. 

Senator  Lawson. —  In  other  words,  they  attempted  to  do  just 
what  the  railroads  accused. 

Mr.  Schuster. —  How  would  the  passing  of  the  City's  Contribu- 
tion Act  affect  the  railroad?  A.  (By  Witness.)  It  minimizes 
the  divisible  surplus  in  which  we  participate. 

Q.  (By  Schuster.)  But  the  city  also  shares  in  that.  A.  The 
city  shares  in  the  divisible  surplus  but  if  the  city  gets  100  per  cent. 
of  something  it  is  not  entitled  to,  it  can  well  afford  to  take  a  less 
division  of  something  it  only  shares  to  the  extent  of  50'  per  cent. 
We  want  what  is  coming  to  us  under  the  contract  and  we  don't 
want  anything  else,  and  we  don't  expect  the  city  is  going  to  charge 
anything  more. 
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Mr.  Yeomans. —  You  have  to  concede  the  piinciple  that  you 
have  placed  —  that  the  city  has  charged  up  to  us  any  cost  of  su- 
pervision of  reconstruction. 

Mr.  Schuster. —  Whatever  deficit  is  required  over  and  above 
your  contribution  the  city  must  provide. 

Mr.  Abel. —  ^o,  sir. 

Q.  (By  Schuster.)  Who  provides  it?  A.  (By  Witness.)  If 
there  is  a  deficit  in  the  first  five  or  ten  years  — ■ 

Q.  Ko,  I  am  not  talking  about  that.  You  have  got  a  definite 
maximum  contribution.  A.  What  you  mean  is  if  the  city  is 
called  upon  to  spend  a  larger  sum  than  was  estimated  at  the  out- 
set, it  is  up  to  the  city  to  do  that. 

Q.  That  is  true,  but  in  no  event  can  the  city  call  upon  the  ^'ew 
York  Municipal  Corporation  for  any  greater  sums  than  the  cost 
of  construction  and  equipment  as  specified  in  the  contract,  to  Vfit : 
Thirteen  million  to  construct  and  twenty-two  million  for  equip- 
ment. A.  Well,  if  we  should  need  a  couple  hundred  additional  for 
cars,  the  city  wouldn't  furnish  it.  If  the  city  insists  the  tunnel 
construction  should  be  greater  it  is  up  to  the  city  to  defray  the 
expenses;  but  if  our  estimate  in  the  purchase  of  rolling  stock,  etc., 
should  fall  short  of  our  expectations  we  should  furnish  the  bal- 
ance or  we  would  go  without  the  equipment. 

Mr.  Schuster. — ■  Isn't  it  a  foregone  conclusion  that  the  city's 
cost  of  the  tunnels  will  be  in  excess  of  the  city's  estimate  ?  A.  I 
don't  know. 

Q.  I  notice  now  in  the  first  determination  — ■  quarterly  deter- 
mination ending  January  31,  1914  —  I  find  "Expenditures  by 
Lessee  covering  period  from  March  19,  1913,  to  June  30,  1913, 
inclusive,  reconstruction  of  existing  railroads  "  specifying  an  item 
for  Brighton  Beach  Line,  Seabeach  Line,  Fourth  Avenue  and 
Broadway  connection,  Myrtle  Avenue  line,  Coney  Island  Ter- 
minal, etc.,  aggregating  $596,000.00.  A.  I  think  that  is  prepaid 
interest  that's  been  distributed  over  the  different  lines. 

Q.  You  think  that  is  prepaid  interest  ?  This  covers  everything  ? 
A.  I  am  talking  about  the  major  profit. 

Q.  Well,  on  the  Myrtle  Avenue  and  Broadway  line,  which  seems 
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to  be  the  largest  single  item,  the  labor  and  material  is  $217,216.00, 
Was  that  an  existing  railroad  ?  A.  Broadway  is  an  existing  rail- 
road and  the  Myrtle  Avenue  line  used  to  cross  Broadway  at  a 
different  grade.     This  is  to  pay  an  at-grade  connection. 

Q.  Now  the  properties  created  by  this  expenditure  here  deter- 
mined and  allowed  —  would  any  part  of  that  be  recapturable  by 
the  city  under  the  certificate  or  the  contract?  A.  Subject  to  the 
railroad  rights,  yes. 

Q.  But  they  are  not  of  the  existing  railroads  —  they  are  re- 
capture or  expenditure.  A.  The  third-tracking  of  the  existing 
railroads  is  subject  to  the  recapturing  provisions. 

Q.  But  that  comes  under  the  title  "  additional  tracks  "  which 
is  segregated  and  a  separate  allotment.  A.  This  Broadway-Myr- 
tle Avenue  connection  leads  into  a  line  which  is  a  construction  of 
an  elevated  line  where  a  surface  line  was  heretofore  constructed. 

Senator  Lawson. —  That  goes  through  private  property.  There 
was  no  existing  surface  line  going  through  there.  A.  Excepting 
the  junction. 

Mr.  Schuster. —  Look  at  this  Exhibit.  Your  additional  tracks 
and  your  elevated  extensions  are  all  separate  segregations.  Now, 
the  reconstruction  of  existing  railroads,  as  I  understand  it,  are  not 
recapturable  except  they  were  found  to  be  those  any  parts  of  which 
were  constructed  without  regard  to  law. 

I  will  O'ffer  the  first  quarterly  detennination,  of  January  10, 
1914,  and  reconstruction  of  existing  railroads  of  the  same  date, 
in  evidence  and  asked  to  have  it  marked.  I  want  to  make  a  separ- 
ate exhibit  of  pages  three  and  four  in  Roman  numerals.  Now  in 
the  second  quarterly  determination,  page  three  in  Roman  numer- 
als, we  find  allocated  to  reconstruction  of  existing  railroads  for 
labor,  materials,  real  estate,  debt  discount,  expenses,  superintend- 
ence, etc.,  total  of  $525,787.34.  That  would  appear  to  be  the  same 
character  of  expenditure  and  to  have  received  like  treatment,  as 
in  the  first  quarterly  determination.    A.  Yes,  sir. 

Q.  I  offer  that  page  in  evidence  which  is  the  second  quarterly 
determination,  of  July  14,  1914.     A.  May  I  see  that? 

Q.  There  seems  to  be  another  sheet  on  page  four.  There  is  an 
additional  total  of  allowances  to  reconstruction  of  existing  rail- 
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roads  for  $34,272.73.  That  seems  to  be  exclusively  debt  discount 
expense,  superintendence  and  interest.  That  is  for  the  period 
ending  September  30,  1913.  I  will  offer  that  page  also,  in  evi- 
dence. 

In  the  third  quarterly  determination,  August  30,  1914,  on  page 
three  (III),  Eoman  numerals  and  page  four  (IV)  are  items  al- 
lowed to  the  lessee  for  its  expenditures  chargable  to  construction 
of  existing  railroads  aggregating  in  the  first  instance  $508,695.20 
and  on  page  five,  $44,131.78. 

In  the  fourth  quarterly  determination,  November  13,  1914,  on 
pa'ge  three  appears  to  have  been  allowed  to  the  lessee  for  its  ex- 
penditures to  reconstruction  of  existing  railroads  an  aggregate 
total  of  $696,064.70  and  on  page  four  a  similar  allowance  to  re- 
construction of  existing  railroads  $47,165.61.  I  will  offer  those 
in  evidence  and  offer  the  fifth  quarterly  determination  —  I  will 
offer  the  whole  thing  in  evidence. 


-'b 


In  the  fifth  quarterly  determination,  February  2,  1915,  the 
Commission  or  the  Engineer,  begins  to  demonstrate  the  total  ex- 
penditures from  the  beginning  to  the  period  covered  by  the  de»- 
termination  and  follows  it  with  like  memoranda  as  to  total  costs 
in  the  sixth  quarterly  determination  of  March  25,  1915,  which  is 
the  last  determination,  I  believe,  that  the  ISTew  York  Municipal  has 
obtained.    A.  We  have  received  the  eighth. 


^Si'- 


Q.  You  have  received  the  eight?  The  sixth  would  seem  to 
bring  down  the  period  to  September  30,  1914.  That  seems  to  be 
the  last  that  we  have  in  our  records.  Do  you  recollect  the  date 
of  the  eighth  ?  What  fiscal  period  is  its  ending  ?  A.  Covers  the 
period  from  January  31,  1915,  to  March  31,  1915. 

Q.  I  will  offer  in  evidence  the  first  six  quarterly  determina- 
tions, and  will  you  furnish  us  with  the  seventh  and  eighth  quarter- 
lies? 

]\Ir.  Crummey. —  If  we  have  them. 

Mr.  Schuster. —  You  must  have  them  if  the  Company  has  them. 
I  will  offer  in  evidence  the  seventh  and  eighth  at  this  point  so  as 
to  keep  our  records  all  together. 
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I  find  on  page  2  of  tlie  sixth  quarterly  determination  under  the 
heading  of  "  Total  expenditure  "  memorandum  of  total  expendi- 
tures, first  comes  the  railroad  costs,  which  is  the  subways,  the  city 
railroads,  then  the  reconstruction  of  existing  railroads  from  prior 
to  March  19,  1913,  to  September  30,  1914.  The  total  cost  of  re- 
construction of  existing  railroads  as  allowed  as  expenditures  by 
the  city  is  four  million  four  hundred  forty  thousand,  two  dollars 
and  ninety-two  cents. 

I  will  ask  the  same  question  with  regard  to  all  these  items  which 
have  been  specified.  ISTone  of  the  properties  created  by  those  ex- 
penditures are  recapturable  under  the  terms  of  the  contract? 
N"ot  subject  to  recapture?    A.  ISTot  subject  to  recapture. 

Q.  And  -these  detei-mination  costs  have  all  been  allowed  and 
passed  without  any  appeal  or  objection  on  the  part  of  the  city  or 
yourselves,  is  that  the  fact  ?  A.  There  have  been,  I  think.  Those 
are  final.  The  time  within  which  the  exceptions  to  be  taken,  I 
think,  has  expired.     That  wouldn't  be  true  as  to  the  eighth  one. 

Q.  But  the  city  has  made  no  objection  to  any  of  these  six  that 
are  now  in  evidence  and  the  time  to  appeal  or  object  has  expired. 
Now,  is  it  in  the  prior  determination  that  I  understood  you  to 
say  that  the  city  has  agreed  to  reduce  its  charges  of  interest  by 
$500,000.00  ?  A.  I  didn't  say  the  city  had  agreed.  I  said  the 
Public  Service  Commission  and  the  Chief  Engineer  in  the  pres- 
ence of  the  Public  Service  Commission  had  an  informal  discus- 
sion, conceded  that  there  was  an  excessive  charge  in  the  item  of 
about  two  million  and  a  quarter  and  I  think  the  question  was  put 
to  Col.  Williams  whether  a  reduction  of  $500,000.00  instead  of 
about  a  million  that  they  asked,  be  taken  off  —  if  that  would  re- 
move his  entire  criticism  but  it  was  intimated  that  in  a  subsequent 
determination  an  adjustment  could  he  made.  It  was  no't  an  ab- 
solute agreement  but  that  is  the  impression  that  was  left  in  my 
mind,  that  the  over  charge  would  be  recognized  and  there  would 
be  a  sealing  down  because  of  these  things  we  wanted  out,  the  Fourth 
Avenue  diversion  and  another  item.  The  city  had  put  a  lot  of 
pipe  galleries  in  the  construction  of  the  subway  ;to  admit  of  the 
pipe  galleries  in  the  construction  of  the  subway ;  to  admit  of  the 
to  the  cost  unduly.  Then  there  was  all  this  excessive  interest  on 
account  of  the  Center  Street  Loop.  The  contract  provides  for  the 
6—26 
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city  as  it  does  for  us,  that  only  the  actual  and  necessary  expenses 
can  be  included  by  the  cost  and  we  maintain  it  is  not  a  necessary 
expense  if  they  prolong  the  agony  for  eight  or  ten  years  and  build 
a  line  that  could  be  built  in-  three. 

Q.  I  understand  then,  that  that  matter  is  held  in  abeyance  and 
you  are  relying  —  A.  It  was  held  in  abeyance  and  we  expected 
to  have  a  readjustment  and  there  was  an  adjustment.  If  you  will 
scrutinize  these  very  carefully  you  will  find  this  is  subject  to  re- 
consideration by  the  Chief  Engineer  and  in  an  unguarded  moment 
he  let  it  go  past  with  this  little  rider  omitted. 

Q,  You  consider  stipulations  printed  in  these  determinations 
a  protection  to  you,  or  does  that  only  cover  the  items  that  were  not 
possible  allocations?  A.  We  don't  want  to  be  squabbling  with 
the  city  on  tieir  expenditures  right  along.  We  checked  up  this 
first  determination  to  see  what  th©  city  was  really  doing.  They 
have  never  checked  the  city  up  on  any  other  determination  than 
the  first.  We  took  our  medicine;  we  did  informally  protest 
against  the  reconstruction  of  existing  railroads  of  any  part  of  the 
city's  charges  for  superintendence  and  we  also  objected  to  their 
including  some  of  the  regular  charges  of  the  Commission  which  we 
maintain  have  nothing  whatever  to  do  with  the  subway  contracts 
and  which  will  endure  long  after  the  subway  construction  has 
ceased. 

Q,  If  you  are  not  making  any  check  on  the  city's  expenditures 
and  allowances,  are  you  relying  on  the  Public  Service  Commis- 
sion experts  to  protect  you  by  their  method  of  checking  ?  A.  Well, 
we  are  relying  on  the  Chief  Engineer  for  the  determinations  and 
we  had  supposed  that  when  we  pointed  out  these  seeming  injus- 
tices in  the  first  determination  we  would  get  a  redetermination,  but 
so  far  we  haven't  done  so. 

Q.  Is  that  because  you  don't  coaisider  it  of  enough  importance 
to  go  to  the  expense  that  would  be  incidental  to  such  a  checking 
process  ?    A.  Well,  I  don't  know. 

Q.  Or  isn't  it  of  enough  vital  importance  to  your  interest  to  be 
particularly  careful  what  the  city  is  including  in  its  construction 
of  items?  A.  I  thinl?;  we  have  given  you  a  lot  of  literature  on 
the  subject  that  has  been  put  out  from  time  to  time  criticizing  the 
city's  expenditures. 
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Mr.  Moss. —  In  connection  with  the  statement  I  made  the  other 
day  that  one  of  the  faults  of  the  dual  subway  contract  is  that  it 
fastens  a  five-cent  fare  upon  the  city  for  49  years,  I  call  the  atten- 
tion of  the  Committee  to  the  printed  report  of  the  Public  Service 
Commission  for  1913,  Volume  II.  In  this  volume  the  statistic 
departments  of  the  Public  Service  Oommission  has  given  us  the 
compilation  of  a  study  of  the  reports  of  the  surface  railroads  in 
New  York  City  in  which  it  declares  at  page  383  that  the  total 
operating  expenses  on  the  subway  railroads  are  only  2.03  cents 
per  passenger;  on  the  elevated  railroads  2.16  cents  per  passenger, 
making  an  average  of  2.09  cents  per  passenger  on  the  entire  sys- 
tem of  subways  and  elevated  railroads,  and  leaving  an  average 
profit  of  2.91  cents  per  passenger. 

At  pages  376  and  377  it  is  shown  that  the  operating  expenses 
are  only  9.9'3  cents  per  car  mile,  while  the  revenue  is  2i3.76  cents 
per  car  mile. 

On  page  93  it  appears  that  the  average  ride  on  the  subway  sys- 
tem is  5.84  mile  per  passenger.  From  this  it  will  be  seen  that  it 
costs  the  Interborough  2.09  cents  per  passenger  tO'  carry  passen- 
gers an  average  of  5.84  miles  which  is  at  the  rate  of  34  cents  per 
mile  per  passenger,  which  indicates  the  great  profit  of  the  short- 
haul  buisness.  It  has  been  suggested  that  upon  these  figures  it 
costs  the  Interborough  to  carry  passengers  from  the  Grand  Cen- 
tral subway  station  to  the  Brooklyn  Bridge,  a  distance  of  approxi- 
mately three  miles,  almost  exactly  one  cent  each,  leaving  four  cents 
as  a  clear  profit  over  and  aibove  all  operating  expenses. 

I  introduce  in  evidence  a  letter  of  the  Public  Service  Commis- 
sion dated  June  7,  1916,  and  the  list  referred  to  in  said  letter : 

"June  7,  1916. 
"  Frank  Moss,  Esq.,  Counsel,  Joint  Legislative  Committee 

to    Investigate    Public    Service    Commission,    Woolworth 

Building,  New  York  City. 

"  Dear  Mr.  Moss :  In  compliance  with  your  request  I 
take  pleasure  in  transmitting  herewith  a  list  of  all  real  estate 
and  easements  therein  acquired  by  the  Commission  for  rapid 
transit  purposes  under  Contracts  Nos.  3  and  4.     This  list  in- 
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eludes  interest  payments  as  well  as  the  original  cost,  but  does 
not  include  the  cost  of  proceedings,  appraisals,  etc. 

"  I  trust  that  this  will  answer  your  purpose  and  I  regret 

the  delay  in  preparing  it,  which  I  have  previously  explained. 

"  In  accordance  with  your  request  of  our  Mr.  Crummey,  I 

am  sending  you  under  separate  cover  two  copies  of  the  May 

issue  of  the  Public  Service  Record. 

"  Very  truly  yours, 

"  (Signed)     JAMES  B.  WALKEE, 

"  Secretary." 
JBW/JJT 
end. 
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Mr.  Moss. — ■  In  connection  with  this  list  which  I  have  just 
given  of  easements,  I  introduce  a  report  made  by  the  Committee's 
Auditor,  John  E,.  McISTeille,  covering  the  Astor  House  Wall. 

"AsTOH  House  Wall." 

Section  No.  1-A.     Route  Five. 

Report  to  Counsel  of  Joint  Legislative  Committee  for  Investiga- 
tion of  Public  Service  Commission,  First  District,  l^ew 
York,  IST.  Y  Dictated  by  John  R.  MiadSTeille,  commencing 
Feb.  26,  1916.  (The  rest  of  this  Report  is  being  typewritten 
as  rapidly  as  practicable.) 

Q.  What  is  your  name  ?    A.  John  R.  MacNeille. 

Q.  Did  I  request  you  to  make  an  examination  of  some  of  the 
work  of  the  Engineering  Department  of  the  Public  Service  Com- 
mission, First  District,  in  connection  with  the  contract  for  section 
ISTo.  1-A,  Route  No.  5  ?    A.  You  did. 

Q.  And  said  section  begins  in  Manhattan  about  80'  north  of 
Dey  Street,  and  extends  northerly  under  Church  Street  private 
property,  Vesey  Street  private  property,  Broadway  to  about  75' 
south  of  Park  Place  ?    A.  It  does. 

Q,  And  said  private  properties  are  those  of  "  St.  Paul's  Yes- 
try  "  and  "  Vincent  Astor  Estate,"  respectively  ?     A.  Yes. 

Q.  Was  the  contract  for  the  construction  of  this  section  awarded 
by  the  Commission  on  1912,  September  16  ?    A.  It  was. 

Q.  To  F.  L.  Cranford?    A.  Yes. 

Q.  And  the  contract  amount  was  $982,740.70  ?  A.  Yes. 

Q.  When  was  the  bid  received  on  which  said  award  was  made  ? 
A.  1912  —  September,  1911. 

Q.  And  its  amount  was  as  just  stated?     A.  Yes. 

Q.  Was  said  date  the  first  on  which  such  bids  were  received  ? 
A.  No. 

Q.  You  mean  that  previously  bids  had  been  received  for  this 
work?    A.  Yes. 

Q.  When  ?    A.  1910,  October  27th. 

Q.  What  were  they  ?  A.  For  section  No.  1  the  lowest  bid  was 
$5,863,194.00  and  for  section  No.  2,  $7,677,464.20. 
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Q.  I  understand  then  that  in  1912  new  bids  were  received  by 
the  Commission  on  "  revised  plans  ?"    A.  That  is  correct. 

Q.  What  change,  among  others,  had  been  made  in  this  connec- 
tion ?  A.  Section  1-A  had  been  created  as  a  separate  section  com- 
posed of  a  southerly  portion  of  Section  ISTo.  2  of  1910,  and  there 
was  omitted  from  Section  JSTo.  1  a  southerly  portion  thereof,  as 
per  the  plans  of  1910. 

Q.  And  the  approximate  cost  of  siaid  two  portions  was  ?  A. 
The  Chief  Engineer  has  stated  that  the  last  mentioned  portion 
would  have  cost  about  $900,000.00  and  I  have  already  stated  that 
the  first  said  portion  was  contracted  for  at  about  $982,000.00. 

Q.  So  said  cost  of  the  portion  taken  off  from  Section  'No.  1  was 
approximately  equal,  speaking  roughly,  to  the  portion  taken  off 
from  Section  No.  2  ?     A.  It  was. 

Q.  Mr.  MaclTeille,  what  was  the  sum  total  of  the  lowest  bids 
in  1910  for  Sections  1,  2  and  2-A?    A.  $15,001,006.95. 

Q.  And  what  was  the  similar  total  of  the  lowest  bids  in  1912 
for  Sections  1,  1-A,  2  and  2-A?    A.  $5,473,190.00. 

Q.  And  the  1912  total  was  less  than  the  1910  total  by  —  A. 
$9,527,816.95. 

Q.  That  is  a  decrease  of  a^bout  — 

Q.  What  was  the  estimated  saving  in  cost  of  construction  by 
the  use  of  the  "  modified  design  "  as  substituted  for  the  design 
shown  on  the  contract  dra.wings  for  said  section  in  1910  ?  A. 
The  Chief  Engineer  stated  as  of  1911,  February  9,  in  his  report 
to  the  Commission:  $1,294,873.00. 

Q.  And  this  "  estimated  saving  "  is  less  than  the  said  difference 
of  $3,658,184.10  between  the  1910  and  1912  "  lowest  bids  "  by 
the  sum  of  $2,363,311.10  ?    A.  That  is  correct. 

Q.  What  were  these  large  decreases  between  the  1910  and  the 
1912  amounts  due  to?  A.  The  Chief  Engineer  may  be  able  to 
explain. 

Q.  Has  said  contract  been  completed  ?    A.  Not  entirely. 

Q.  How  much  remains  to  be  done?  A.  The  Chief  Engineer 
may  be  able  to  state. 

Q.  But  I  want  you  to  state.  A.  As  of  up  to  close  of  January 
31,  1915,  the  "  total  estimated  amount "  by  the  Engineering  De- 
partment of  the  value  of  the  work  done  and  materials  furnished 
under  this  contract  was  $1,133,535.95. 
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Q.  But  you  stated  that  the  amount  of  this  contract  was  $982,- 
740.70  ?    A.  I  did. 

Q.  Then  the  total  of  the  Engineer's  estimates  uip  to  the  first  of 
February,  1915,  exceed  the  "  original  contract  amount  "  by  $150,- 
7^5.25.    A.  That  is  correct. 

Q.  And  will  there  be  further  "  extra  payments  "  in  this  con- 
nection ?    A.  There  should  be. 

Q.  What  do  you  mean  ?  A.  That  amounts  additional  to  those 
comprehended  in  "  last  said  estimated  total "  have  been  contracted 
for  by  the  Commission. 

Q.  And  approved  by  the  Board  of  Estimate  ?     A.  ISTo. 

Q.  I  do  not  understand.  A.  Four  successive  "  modifying  con- 
tracts "  have  been  made  by  the  Commission  during  the  year  1913, 
with  said  Contractor  and  none  of  them  have  been  submitted  by 
the  Commission  to  the  Board  of  Estimate  for  its  approval. 

Q.  Have  the  payments  provided  for  in  these  supplementary 
agreements  been  consented  to  by  the  Board?    A.  They  have  not. 

Q.  Has  the  Commission  requested  the  Board  of  Estimate  and 
Apportionment  to  appropriate  money  to  pay  the  "  extras  "  com- 
prehended in  said  modifying  contracts  ?    A.  It  has. 

Q.  For  what  amount  ?    A.  $363,024.67. 

Q.  When  did  the  Commission  so  request?  A.  In  December, 
1914. 

Q.  Mr.  MaclSTeille,  you  say  there  were  four  "  modifying  con- 
tracts "  made  by  the  Commission  and  the  contractor  for  Section 
1-A?    A.  Yes. 

■Q.  When  did  the  Board  of  Estimate  approve  the  "  original  con- 
tract?"   A.  On  September  19,  1912. 

Q.  What  were  the  dates  on  which  these  agreements  were  made  ? 
A..  The  formal  date  of  award  of  the  original  contract  was  Septem- 
ber 27,  1912. 

A.  Two  months  later,  on  1912,  ISTovember  26,  certain  unit 
prices  were  stricken  out  of  said  contract  by  the  terms  of  the 
first  modifying  contract. 

B.  On  April  18,  1913,  the  Commission  made  a  second 
modifying  contract  which,  according  to  Assistant  Counsel  of 
the  Commission  "  merely  had  the  effect  of  restoring  a  price 
for  underpinning  the  building  which  was  in  the  contract,  as 
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tlie  contract  went  before  the  Board  of  Estimate  and  Appor- 
tionment, and  was  executed,  but  which  was  later  stricken  out 
by  a  modifying  agreement  because  no  quantity  had  been 
given  in  the  contractor's  proposal,  and  which  it  was  subse- 
quently found  necessary  to  restore." 

C.  On  May  23,  1913,  the  Commission  made  a  third  modi- 
fying contract  for  "  underpinning  St.  Paul's  church  build- 
ing." 

D.  On  August  19,  1913,  the  Commission  made  a  fourth 
modifying  contract  for  a  wall  and  piers  under  the  southeast- 
erly comer  of  the  "Astor  House  Property." 

Q.  What  was  the  aggregate  amount  of  extra  payments  provided 
for  by  these  four  modifying  contracts? 

!N"oTE. — The  work  of  dictating  and  typewriting  this  brief  for 
the  Astor  house  wall  has  been  discontinued  at  this  time  in  accord- 
ance with  the  instructions  of  Col.  Hayward  to  Mr.  MadSTeille.  The 
working  papers  for  the  completion  of  said  brief  are  in  Mr.  Mac- 
iN'eille's  possession  and  the  dictation  of  the  remainder  can  readily 
be  done  when,  aa,  and  if  required. 
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Mr.  Moss. —  It  has  appeared  tkat  the  expense  of  the  city  for 
subway  construction  will  be  much  larger  than  was  estimated,  when 
the  contracts  were  signed. 

Testimony  illustrating  this  fact  will  be  shown  in  evidence  of 
the  witness  Maclnnis,  and  I  also  call  attention  to  the  speech  of 
Mayor  John  Purroy  Mitchel  at  the  dinner  of  the  Committee  of 
107  at  the  Hotel  Astor,  May  2,  1916. 

"May  25,  1916. 

"  Hon.  Wm.  A.  Prendergast,  Comptroller,  City  of  JSTew  York, 
Municipal  Building,  New  York  City. 

"Sir: 

"  I  hand  you  herein  for  your  use  a  supplementary  and 
final  table  of  elevatetd  railway  sections  with  the  approximate 
cost  of  the  railroad  duct  construction  on  these  sections  to 
date  of  May  1,  1916.  The  table  transmitted  under  date  of 
May  22,  1916,  together  with  the  following,  completes  the 
information  for  the  above  cost,  in  accordance  with  a  request 
by  Mr.   Frazee: 

"  Approximate  Total  Amount  Estimate  Chargeable  to   Un- 
derground Conduit,  Including  all  Estimates  Suh- 
mitted  to  May  1,  1916. 

Regular  &  Article  XII 
Route  Section  (Gross  Estimated) 

50 $33,285.92 

36  and  37.  .  .  .        1      22,141.64 

36  and  37.  .  .  .        2      55,613.32 

36  and  37....        3      82,520.25 


$193,561.13 


"  Very  truly  yours, 
"(Signed)     JAMES  B.  WALKER, 

"  Secretary.' 
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Repoet  of  Joint  Legislative  Committee  8io 

■'  In  the  absence  of  any  agreement  between  the  city  and 
the  railroad  companies  to  the  contrary,  the  costs  of  the  more 
recent  eliminations,  viz. :  those  indicated  in  the  foregoing 
list  by  the  letters  (f),  (g),  (1),  (m),  (n),  (p)  and  (q)  have 
been  apportioned  on  the  above  basis. 

"  The  Woodside  improvement  (k)  to  which  your  letter  re- 
fers was  made  the  subject  of  a  special  agreement,  dated  July 
21,  1911,  between  the  city  and  the  Long  Island  Railroad  Com- 
pany by  which  the  city  was  to  contribute  $575,000  in  addi- 
tion to  conveying  to  the  said  railroad  company  title  to  prop- 
erty in  certain  streets  which  were  to  be  discontinued  and 
closed.  Of  the  sum  named  ($575,000),  $375,000  has  been 
paid  by  the  city.  The  agreement  above  referred  to  was  sub- 
sequently ratified  by  legislative  act  (chapter  330  of  the  Laws 
of  1913). 

"  The  earlier  improvements,  as  may  be  noted,  were  usually 
under  special  acts. 

"  Chapter  423  of  the  Laws  of  1903  provided  for  the  elim- 
ination of  grade  crossings  on  the  Spuyten  Duyvil  and  Port 
Morris  Branch  and  the  Putnam  Division  of  the  N.  T.  C.  & 
Hudson  River  R.  R.  at  Depot  Place,  West  I77th  Street  and 
Fordham  Road  —  improvements  (a)  and  (b)  — ^by  bridging 
the  railroad  tracks,  and  required  that  the  railroad  company 
construct  necessary  bridges  and  abutments  while  the  city  was 
required  to  make-  all  necessary  changes  in  streets,  construct 
approaches  and  pay  damages  to  buildings.  The  work  of  elim- 
inating the  grade  crossing  at  Pordham  Road  was  joined  with 
that  of  constructing  a  new  bridge  over  the  Harlem  River, 
known  as  the  University  Heights  bridge,  the  railroad  com- 
pany paying  for  that  part  of  the  structure  which  crossed  the 
railroad  tracks.  The  total  cost  to  the  city  of  the  University 
Heights  bridge,  including  approaches,  was  $1,184,956.92;  of 
this  amount  it  is  estimated  that  but  $25,000  is  properly 
chargeable  to  the  grade  crossing  elimination. 

"  Chapter  423  of  the  Laws  of  1903  also  provided  for  a 
change  in  the  route  of  the  Spuyten  Duyvil  and  Port  Morris 
Branch  of  the  New  York  Central  &  Hudson  River  Railroad 
Company  and  the  '  elimination,  abolition  or  avoidance '  of 
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crossings  at  Kingsbridge  Eoad,  Broadway,  Corlear  Street, 
Tibbett  Avenue,  East  230th  Street,  West  230th  Street  and 
West  227th  Street.  Improvement  (c).  The  change  in  route 
discontinued  and  avoided  grade  crossings  at  the  seven  points 
named  and  it  was  not  necessary  on  account  thereof  to  pro- 
vide new  crossings  either  above  or  below  grade.  The  city, 
under  the  law,  was  required  to  pay  the  '  cost  and  expense  of 
acquiring  all  such  lands  —  right  of  way  or  easements  as  may 
be  necessary  or  required  for  the  roadway  and  route  altered — - ' 
The  acquisition  of  land,  etc.,  referred  to  cost  the  city  ap- 
proximately, $600,000  but  as  the  railroad  company  paid  the 
city  $50,000  for  certain  lands  under  water,  the  net  disburse- 
ments by  the  city  were  but  $651,025  as  indicated. 

"  In  connection  with  the  work  of  eliminating  the  grade 
crossings  at  East  233d  Street,  improvement  (d),  a  bridge  was 
constructed  over  the  Bronx  River.  The  'New  York  and  Har- 
lem R.  E.  Co.  by  agreement  with  the  city,  built  a  bridge  over 
the  railroad  tracks  while  the  city  built  the  approaches  thereto 
and  the  bridge  over  the  river.  In  view,  however,  of  the  sit- 
uation at  that  point  being  such  as  to  make  a  new  bridge  an 
essential  part  of  the  grade  crossing  elimination,  it  is  felt  that 
the  total  expenditure  by  the  city  ($193,072.70)  can  fairly 
be  considered  as  the  cost  to  it  of  such  elimination. 

"  In  order  to  abolish  grade  crossings  on  the  Port  Morris 
Branch  of  the  New  York  Central  &  Hudson  River  R.  R., 
improvement  (e),  provision  was  made  by  chapter  424  of  the 
Laws  of  1903  to  change  the  line  of  said  branche  so  that  from 
the  !N".  S.  of  Westchester  Avenue  to  a  point  near  the  East 
River,  it  would  run  through  St.  Mary's  Park.  The  railroad 
tracks  were  to  be  relocated  and  depressed  at  the  expense  of 
the  railroad  company.  The  cost  of  constructing  necessary- 
bridges  over  the  depressed  tracks  and  the  approaches  thereto 
was  placed  upon  the  city.  The  city  also  paid,  approximatelv, 
$60,000  to  acquire  property  abandoned  by  the  railroad  com- 
pany. 

"  I  think  from  your  letter  that  you  are  familiar  with  the 

nature  of  the  undertakings  Icnown  as  the  Atlantic  Avenue 

!         improvement  (h)  and  the  Brighton  Beach  improvement  (j). 
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"  Chapter  499  of  the  Laws  of  1897,  as  amended  by  chap- 
ter 452  of  the  Laws  of  1902,  provided  that  the  city  should 
bear  one-half  the  cost  of  the  Atlantic  Avenue  improvement, 
with  the  proviso,  however,  that  the  city's  share  was  limited  to 
$1,250,000.  In  connection  with  the  change  of  grade  of  tracks 
it  was  necessary  to  make  changes  in  sewers  and  water  pipes, 
the  cost  of  which  amounted  to,  approximately  $190,000.  The 
Board  for  the  Atlantic  Avenue  improvement  decided  that  the 
cost  of  changing  said  sewers  and  water  pipes  should  be  paid 
entirely  by  the  city,  and  it  was  evidently  decided  that  such 
cost  was  outside  of  the  $1,250,000'  limitation.  Including 
said  costs  the  total  disbursements,  as  shown,  amounted  to 
$1,432,264.10. 

"  The  so-called  '  Bay  Eidge '  improvement  (i),  and  the 
Brighton  Beach  improvement  (j),  were  authorized  in  the 
same  act  (ch.  507,  L.  1903),  and  were  placed  under  the  su- 
pervision of  the  Brooklyn  Grade  Crossing  Commission.  The 
amount  of  the  city's  share  of  the  cost  (one-half)  was  in  each 
instance  limited,  as  shown  on  the  statement  heretofore  given, 
except  that  in  the  ease  of  the  Bay  Ridge  improvement  '  such 
limit  of  cost  shall  be  increased  if  necessary  so  as  to  include 
one-half  the  cost  of  viaducts  or  bridges  constructed  across 
streets  or  avenues  not  yet  legally  opened,  intersecting  the 
right-of-way  of  the  railroads  affected  by  tht  Bay  Eidge  im- 
provement *  *  *.'  Improvement  (i),  as  authorized, 
contemplated  the  general  abolishment  of  all  grade  crossings 
of  the  Long  Island  Railroad  then  existing  in  the  Borough  of 
Brooklyn,  and  the  work  is  not  yet  finished. 

"  Improvements  (r)  '  Park  Avenue  improvement,  45th  to 
56th  Streets,'  and  (s),  viaduct  across  Sunnyside  yard  are  not 
strictly  elimination  of  grade  crossing  matters,  but  they  had 
to  do  with  the  carrying  of  streets  over  tracks  and  being  large 
imdertakings  may  be  of  interest  to  you. 

"  With  these  two  exceptions,  we  have  not  included  in  this 
report  highway  bridges  constructed  over  railroad  tracks  at 
points  where  no  highway  crossings  previously  existed. 

"  In  a  report  dated  D'ecember,  1910,  to  Mr.  Edward  l\r. 
Bassett,  then  Public  Service  Commissioner,  from  Mr.  Robert 
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H.  Whitten,  Librarian-Statistician,  which  report  was  entitled 
'  Eeview  of  Grade  Crossing  Elimination,  Digest  and  Bibli- 
ography,' the  apportionment  of  costs  is  treated  quite  wully 
and  instructively  under  the  following  heads: 
"Apportionment  based  on  responsibility. 
"Apportionment  based  on  benefits. 

"  1.  Benefits  to  the  city ; 

"2.   Injury  to  the  city; 

"  3.  Benefits  to  property  owners  in  increased  land 
values ; 

''  4.   Benefits  to  street  railway ; 

"  5.  Benefits  to  the  railroad." 
"  The  St.  Louis  Public  Library  Monthly  Bulletin  of  July 
1,  1913,  also  devotes  about  sixteen  pages  to  a  '  Digest  of  Ee- 
ports  from  Cities,'  showing  the  different  methods  of  appor- 
tionment of  costs  and  the  authority  which  supervises  grade 
crossing  matters  in  different  localities. 

"  Both  of  the  above  papers  on  file  in  the  ^Municipal  Refer- 
ence Library,  Municipal  Building,  Manhattan,  and  are  avail- 
able for  reference  at  any  time.  On  account  of  the  papers 
mentioned  being  quite  voluminous,  we  have  not  been  able  to 
make  copies  of  them  and  no  extra  copies  are  available  here. 

"  I  would  also  refer  you  to  the  report  of  the  proceedings 
of  the  Annual  Convention  of  the  National  Association  of 
Railway  Commissioners  for  the  year  1915,  page  42,  on  which 
appears  a  report  of  the  Committee  on  Grade  Crossings,  to- 
gether with  an  appendix  prepared  by  Mr.  James  B.  "Walker, 
Secretary  to  the  Public  Service  Commission  for  the  First 
District,  State  of  'New  York,  in  reference  to  the  grade  cross- 
ing law  of  various  states,  and  to  volume  I  of  the  report  of 
said  Public  Service  Commission  for  1914,  page  236,  where 
can  be  found  the  record  of  the  Commission  in  the  elimination 
of  grade  crossings.  Probably  both  of  these  publications  can 
be  obtained  from  the  oflice  of  the  Commission. 

"Appended  hereto  is  an  excerpt  from  the  1914  annual  re- 
port of  Mr.  ISTelson  P.  Lewis,  Chief  Engineer  of  the  Board 
of  Estimate  and  Apportionment,  in  which  is  discussed  the 
principles  involved  in  the  apportionment  of  the  cost  of  the 
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elimination  of  railway  grade  crossings.  Mr.  Lewis  is  the 
official  representing  the  city  of  ISTew  York,  who  has  had  most 
to  do  with  this  subject,  and  I  am  sure  he  will  be  able  to  give 
you  much  desirable  information  relative  to  the  matter  in 
hand. 

"  Yours  very  truly, 

"(Signed)     ALEX.  BROUGTI, 
"  Deputy  and  Acting  Comptroller." 

ADDENDUM. 

"With  reference  to  crossings  at  grade,  Mr.  ISTelson  P.  Lewis, 
Chief  Engineer  of  the  Board  of  Estimate  and  Apportionment,  in 
his  report  for  the  year  1914  says  in  part: 

"  The  value  of  the  railroad  as  a  means  of  transportation 
and  the  important  part  which  it  plays  in  the  development  and 
growth  of  a  city  is  generally  recognized.  Essential  as  it  is  to 
the  prosperity  of  a  city,  it  presents  serious  physical  problems 
and  often  great  diiSculties  in  the  development  of  a  convenient 
and  adequate  street  system.  The  railroad  considered  in  this 
connection  is  not  that  which  supplies  intraurban  transit, 
Avhether  upon,  under  or  over  the  city  street,  but  the  lines 
which  connect  the  city  with  the  rest  of  the  world,  which  ac- 
commodate long  distance  travel,  and  which  supply  the  needs 
of  the  community  and  distribute  its  manufactured  products. 
The  different  railway  lines  entering  a  city  cannot  be  per- 
mitted to  divide  it  into  sections  which  are  isolated,  the  one 
from  the  other.  The  streets  cannot  be  abruptly  stopped  at 
the  railroad  tracks,  but  must  be  carried  across  them,  even 
though  to  do  so  involves  danger  or  large  expense.  Whe;i 
towns  or  districts  of  an  existing  town  are  being  rapidly 
developed  into  important  manufacturing,  commercial  or  dis- 
tributing centers  the  railroads  are  eagerly  welcomed,  the  more 
of  them  the  better,  in  the  belief  that  competition  will  reduce 
transportation  rates.  They  are  not  only  allowed  to  locate 
their  terminals  wherever  they  can  secure  the  cheapest  prop- 
erty for  the  purpose,  but  they  are  permitted  to  reach  these 
terminals  by  such  routes  as  they  please  without  regard  to  their 
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location  with  respect  to  other  tracks  which  they  may  cross  at 
grade,  if  the  State  laws  permit,  and  the  result  is  often  such  a 
condition  as  has  grown  up  in  Chicago,  though  usually  on  a 
much  smaller  scale.  Occasionally  the  railroads  are  allowed  to 
occupy  the  surface  of  existing  streets  as  in  Syracuse,  but  even 
if  on  their  own  rights-of-way,  they  are  very  likely  to  be  car- 
ried across  existing  streets  at  grade,  although  in  most  states 
this  is  no  longer  permitted.  Many  of  the  states  have  enacted 
laws  requiring  new  lines  to  be  carried  either  over  or  under 
all  streets  which  are  in  use,  but  rarely  is  any  effort  made  to 
so  locate  the  tracks,  either  with  respect  to  lines  or  grades,  as 
to  provide  for  carrying  streets  which  may  be  mapped  but  not 
yet  built  over  or  under  the  tracks  at  a  minimum  of  expense 
and  distrurbance  of  the  street  plan.  Railroads  which  are 
built  through  thinly  settled  districts  which  produce  little  busi- 
ness for  them  are  obliged  to  keep  their  original  construction 
cost  down  to  the  lowest  possible  figure  and  to  provide  for 
betterments  from  their  future  earnings,  and  this  policy  is 
often  followed  even  with  resj)ect  to  the  portions  of  their  lines 
entering  or  passing  through  urban  districts.  This  is  all  very 
reasonable  from  the  railroad  point  of  view,  but  it  may  be 
disastrous  in  its  effect  upon  the  city  plan.  In  the  densely 
populated  countries  of  Europe,  where  the  railway  lines  are 
relatively  short  and  a  larger  capital  expenditure  for  initial 
construction  is  justified,  grade  crossings  are  rarely  permitted 
in  either  urban  or  rural  districts,  but  the  entire  railroad 
right-of-way  is  enclosed  so  that  access  to  the  tracks  is  diffi- 
cult or  must  be  deliberate.  There  are  exceptions  to  this  rule, 
however,  as  in  the  city  of  Lincoln,  England,  where  the  prin- 
cipal street  of  the  town  crosses  the  railroad  at  grade  in  the 
real  American  fashion..  As  the  city  grows  and  its  street  traf- 
fic increases  the  dangers  and  delays  incident  to  grade  cross- 
ings of  the  railroads  become  intolerable  and  their  elimination 
becomes  necessar)-.  The  cost  of  this  work  is  so  great  that 
many  large  cities  pnt  up  with  the  inconvenience  until  the 
annual  loss  of  life  is  so'  great  that  action  can  no  longer  be 
deferred. 
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"  At  Pullman,  for  instance,  two  trunk  line  railways  cross 
a  street  at  grade  about  half  a  block  from  the  main  entrance 
to  the  Pullman  works.  Between  two  and  three  hundred  trains 
a  day,  including  the  suburban  service,  pass  over  these  tracks, 
two  of  which  are  through  trains  running  at  full  speed  across 
the  street  within  a  few  minutes  of  5:30  in  the  afternoon, 
which  is  the  quitting  time  for  9,000  employees.  It  is  said 
that  in  23  months  41  fatal  accidents  occurred  on  these  and 
other  crossings  in  the  vicinity  and  when  the  public  realized 
the  extent  of  the  slaughter  which  was  going  on  an  agitation 
was  begun  which  led  to  the  adoption  of  an  ordinance  requir- 
ing the  elevation  of  the  tracks  before  the  close  of  the  year 
1916. 

"  A  branch  of  the  Long  Island  Eailroad  within  the  limits 
of  New  York  City  passes  immediately  alongside  of  several 
industrial  plants   employing   a  large  number  of  men   and 
women.     The  tracks  are  not  fenced  in  and  they  cross  the 
streets  in  the  vicinity  at  grade,  and  the  operatives  at  these 
plants  have  been  in  the  habit  of  following  the  railroad  right- 
of-way  as  a  short-cut  to  the  nearest  street  which  will  take  them 
to  and  from  their  work.     It  is  said  that  there  have  been  on 
an  average  for  some  years  past  eight  fatal  accidents  at  this 
place,  or  about  one  every  six  weeks.     Proceedings  were  com- 
menced to  eliminate  all  grade  crossings  on  this  portion  of  the 
railroad  in  such  a  manner  as  to  prevent  access  to  the  railroad 
right-of-way  but  inasmuch  as  this  improvement  would  neces- 
sitate the  construction  of  a  new  bridge  across  Wewton  Creek 
on  the  line  of  Laural  Hill  Boulevard  and  as  the  city  has  not 
provided  the  funds  required  for  this  new  bridge,  no  steps 
have  yet  been  taken  toward  the  elimination  of  the  crossings. 
"  The  work  of  grade  separation  is  often  delayed  until  such 
a  condition  exists,  and  then  either  the  railroad  is  compelled 
by  the  exercise  of  the  police  power  of  the  State  to  elevate  or 
depress  its  tracks  or  the  work  is  undertaken  and  the  cost  is 
r'lwided  between  the  railroad  company  and  the  city  while  in 
many  cases  the  State  pays  a  portion  of  the  expense.     The 
laws  governing  the  distribution  of  the  cost  of  this  work  vary 
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greatly  and  the  determination  as  to  how  it  is  to  be  divided  is 
considered  to  be  a  function  of  the  State  and  not  of  the  muni- 
cipality. In  N"ew  York  a  newly  constructed  railroad  is  re- 
quired to  carry  all  existing  streets  or  roads  either  over  or 
under  its  tracks  at  its  own  expense,  nor  is  it  permitted  to 
cross  another  railroad  at  grade.  In  the  case  of  new  streets 
which  may  be  carried  across  an  existing  railroad  the  expense 
is  divided  equally  between  the  railroad  and  the  city,  town  or 
county.  Where  an  existing  grade  crossing  is  to  be  eliminated 
one-half  of  the  expense  is  imposed  upon  the  railroad  company, 
one-quarter  upon  the  municipality  or  county  and  one-quarter 
is  assumed  by  the  State  in  view  of  the  need  of  the  work  as  an 
essential  to  public  safety  which  is  of  State-wide  concern.  In 
all  cases  the  manner  of  the  crossing  must  be  determined  by 
the  Public  Service  Commission,  and  plans  for  the  work  and 
contracts  for  its  execution  must  be  first  submitted  to  and 
approved  by  the  Commission,  to  which  body  miist  also  be  sub- 
mitted to  and  approved  by  the  Commission,  to  which  body 
must  also  be  submitted  upon  the  completion  of  the  work,  full 
information  as  to  all  items  entering  into  the  cost,  which  cost 
is  then  apportioned  by  the  Commission  in  accordance  with 
the  provisions  of  the  statute." 

Senator  Thompson. —  We  will  suspend  now  until  Y  :30. 


XIGIIT  SESSIOIsT. 

Evening  session,  June  26th,  1916. 

Meeting  called  to  order  at  8  o'clock,  Senator  Thompson  pre- 
siding. 

Testimony  of  Me.  Luther  S.  BedfoeiD. 

Examination  by  Mr.  Frank  B.  Moss. 

Ql.  How  long  have  you  been  a  resident  of  New  York  Citv  Mr. 
Bedford  ?     A.  Since  August,  '92. 
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Q.  And  you  have  always  been  in  business  as  a  printer,  haven't 
you?     A.  Yes,  sir. 

Q.  You  have  paid  special  attention  to  the  traction  questions  in 
this  city,  have  you  not?  A.  Becoming  interested  in  polities  in 
'94,  the  question  of  municipal  ownership  was  voted  on.  I  was 
very  much  interested  in  that  campaign  and  from  that  time  on. 

Q.  From  the  time  of  the  referendum  down  ?     A.  Yes,  sir. 

Q.  And  what  you  have  done  in  this  matter,  Mr.  Bedford,  all 
these  years,  has  been  done  without  the  aid  of  anybody  on  the  out- 
side, politically  or  financially  or  otherwise.  Isn't  that  so  ?  A. 
Well,  in  my  activities  I  have  gone  around  and  had  some  financial 
assistance. 

Q.  Well,  as  a  publisher  of  papers,  that  was  necessary  ?  A.  Yes, 
sir. 

Q.  You  have  published  several  papers  ?     A.  Yes,  sir. 

Q.  And  you  published  those  in  such  a  way  that  with  a  limited 
output  you  were  able  to  put  those  papers  where  you  thought  they 
.would  do  good  in  the  particular  exigencies  that  arose?  A.  For 
instance,  public  men  throughout  the  city  and  nation,  the  United 
States  Congress,  the  Legislature  of  the  State  and  Assembly,  the 
Governor,  the  Supreme  Court,  the  Executive  Committees  of  the 
various  political  parties  in  the  city,  taxpayers;  such  as  those  re- 
ceived almost  everything  that  I  printed. 

Q.  Having  limited  means,  you  had  to  put  your  printed  matter 
where  it  would  do  the  most  good  ?    A.  Yes,  sir. 

Q.  And  a  good  deal  was  set  up  with  you  own  hands,  was  it  not  ? 
A.  Yes,  sir. 

Q.  You  had  a  press  of  your  own  and  worked  at  it  at  night  ? 
A.  Yes,  sir. 

Q.  Well,  now,  Mr.  Bedford,  as  I  understand  it,  the  Committee 
is  disposed  to  let  you  state  your  knowledge  and  observation  of  these 
matters  in  your  own  way. 

Senator  Thompson. —  We  would  like  to  have  the  benefit  of  Mr. 
Bedford's  expression  on  this  matter  as  fully  as  he  can  give  it  to 
us. 

Mr.  Moss. —  Yes,  and  I  think  I  may  say,  Mr.  Chairman,  that 
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he  may  feel  perfectly  free  to  speak  of  anybody  in  any  way  he  feels 
called  upon. 

Senator  Thompson. —  That  is  right,  we  want  his  story. 

Senator  Lawson. —  You  want  to  call  spades  spades.  Don't  go 
around  the  comer.     Just  give  it  to  us  as  you  understand  it. 

Mr.  Moss. —  You  needn't  spare  anyone,  or  play  any  favorites. 
The  value  of  this  statement  of  yours  will  be  that  it  is  your  free, 
unconstrained  opinion,  given  in  your  own  way.  A.  From  the 
time  at  which  I  became  an  active  player  in  the  game,  so  to  speak, 
the  traction  interests  on  the  one  side  was  trying  to  overcome  the 
people's  purposes  in  transit,  as  expressed  in  the  referendum  vote ; 
and  I  on  my  side  was  trying  to  do  what  I  believed  to  be  the  peo- 
ple's will.  Eefore  I  printed  anything,  of  course,  I  was  an  ob- 
server of  events,  dating  back  to  the  events  following  '94 ;  but  as 
an  actual  participant,  my  activities  really  began  in  '98,  after  which 
time  the  printing  of  circulars,  etc.,  was  practically  continuous. 
And  from  that  time  till  the  time  of  the  signing  of  the  contracts 
there  was  a  period  of  fifteen  years.  The  traction  trust  seemed  al- 
most within  reaching  distance,  of  actually  obtaining  the  subways, 
every  two  or  three  months,  and  I  constantly  resisted,  and  by  pub- 
licity blocked  their  moves  during  that  entire  period.  And  if  I 
hadn't  thought  that  what  I  printed  stopped  them  in  these  various 
attempts,  I  would  not  have  continued  my  pamphlets. 

Q.  (Moss)  You  mean  stopped  them  over  a  long  period  of  time? 
A.  Stopped  them  for  that  particular  moment  until  they  would 
make  the  attempt  again,  and  as  I  can  show  here  by  the  records  I 
have,  these  attempts  began  within  a  few  months,  that  is,  the  later 
attempts,  began  within  a  few  months  after  the  opening  of  the  first 
subway;  and  the  exhibit  of  my  printed  circulars  here  will  show 
the  various  attempts  during  that  entire  period  of  years.  Wow,  the 
transit  law,  as  passed  by  the  referendum  vote,  provided  that  none 
but  operators  of  transit  facilities  then  doing  business  in  the  city 
were  eligible  as  contractors  and  lessees  of  the  road  to  be  built  as 
I  now  remember  it.  Instead  of  there  being  an  aloofness  on  the 
part  of  private  capital  to  risk  or  to  venture  upon  this  traction 
field,  as  an  actual  fact  it  promised  such  enormous  returns  that 
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there  were  three  elements  in  Wall  Street  that  began  a  deadly  war 
as  to  which  should  acquire  the  prospective  road. 

Senator  Thompson.— When  was  this?    A.  Just  following  '94. 

Q.  (Moss)  Prior  to  the  original  subway  ?  A.  Yes,  sir.  I  now 
speak  of  events  just  previous  to  my  becoming  an  actual  player  in 
the  game.  Those  interests  were  what  was  know  as  the  William 
C.  Whitney  syndicate  or  Metropolitan  Traction  interests ;  and  then 
there  was  the  Gould-Sage  elevated  road,  and  the  Hart-Third  Ave- 
nue, surface  road. 

Q,.  At  that  time,  ilr.  Chairman,  the  Third  Avenue  Surface 
Railroad  was  a  mighty  power.  It  was  an  independent  corporation. 
A.  It  was  at  that  time  reputed  to  be  back  of  the  Eepublican  or- 
ganization, supposed  to  be  in  close  league  with  the  Third  Avenue. 
And  the  Gould-Sage  interests  had  been  the  backers  of  Tammany 
Hall,  controllers  of  Tammany  Hall  from  the  Tweed  Ring  and 
down ;  but  with  the  rise  of  Whitney  in  the  Metropolitan  the  politi- 
cal power  passed  from  the  elevated  road  to  the  Metropolitan  Trac- 
tion —  the  Whitney-Ryan-Widner-Elkins  Syndicate.  The  rivalry 
between  these  interests  to  get  this  new  subway  (although  the  law 
provided  construction  should  begin  within  thirty  days  after  the 
passage  of  the  law,  the  referendum)  was  the  real  reason  why  work 
was  not  begun.  But  that  was  a  thing  in  itself  — •  that  rivalry  — 
that  had  to  be  hidden  from  the  public,  and  hence  there  was  handed 
out  even  in  those  days  the  cry  of  the  city  having  no  resources, 
although  there  could  have  been  no  reason  for  the  cry,  because  the 
law  provided  the  money  might  be  raised  from  time  to  time ;  so 
that,  although  the  city  might  not  have  had  one  penny,  the  city 
could  have  begun  construction  at  once,  as  the  law  provided  the 
money  might  be  raised  from  time  to  time.  However,  they  soon 
raised  this  cry  because  this  rivalry  of  interest  kept  any  one  from 
acquiring  the  road  to  be  built,  and  this  cry  of  city  poverty  was 
maintained  throughout  '94,  '95,  '96  and  '97.  That  was  known  as 
the  debt  limit  cry. 

Senator  Thompson. —  What  you  mean  by  the  debt  limit  cry  is 
that  within  the  constitutional  limit  of  debt-incurring  capacity  of 
the  city  of  New  York,  this  work  could  not  be  done?    A.  Yes,  and 
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I  am  pointing  out  that  that  was  not  true  at  any  time,  and  that  the 
real  reason  was  Mr.  Whitney  wouldn't  let  Mr.  Gould,  and  he 
wouldn't  let  Hart,  and  Mr.  Hart  and  Mr.  Gould  wouldn't  let 
Whitney  get  in,  so  the  thing  was  tied  up.  In  order  to  conceal 
what  actually  tied  it  up,  city  officials  controlled  by  the  Whitney 
Syndicate,  handed  out  tht  story  that  the  city  had  not  resources, 
and  this  story  was  continued,  and  the  people  heard  it  throughout 
'96  and  '97.  In  '97  was  the  election  in  which  the  first  Mayor  of 
the  greater  city  was  elected. 

As  I  said  before,  the  Whitney  Syndicate  had  become  the  abso- 
lute power,  so  much  so  that  the  Tammany  machine  in  Manhattan 
and  the  McLaughlin  machine  in  Brooklyn  were  controlled  by 
Whitney.  Mr.  Whitney  wouldn't  allow  a  Mayor  and  Comptroller 
both  to  come  from  the  same  city,  so  that  thest  two  antagonistic 
machines  would  be  a  curb  upon  each  other.  Hence,  the  Mayor 
was  elected  from  Xew  York  and  the  Comptroller  from  Brooklyn. 
And  the  Comptroller  and  the  Mayor  and  the  Tammany  machine 
and  the  Birooklyn  organization  remained  antagonistic  during  the 
whole  of  their  term  of  office,  but  both  were  dominated  by  Whitney, 
notwithstanding  that  antagonism. 

Senator  Lawson. —  This  was  following  Mr.  Whitney's  service  as 
Secretary  of  the  iN"avy,  under  President  Cleveland.  He  came  back 
up  here  and  bored  into  these  traction  interests  and  took  a  con- 
trolling power  in  political  matters.  A.  He  had  been  acquiring 
power  since  the  days  of  Jack  Sharp  and  the  time  of  which  I  am 
speaking,  of  course,  was  long  after,  during  Cleveland's  second 
presidential  term. 

Senator  Lawson. —  After  he  had  ceased  to  be  a  Secretary  of  the 
Xavy  ?  A.  Yes,  sir.  Whitney  was  in  Cleveland's  first  cabinet. 
Xow,  in  the  latter  part  of  '98,  I  got  out  my  first  paper,  and  a 
glance  at  that  would  refresh  my  memory.  In  that  T  discover  that 
I  then  knew  that  the  traction  syndicate  was  making  its  subtle 
moves.  I  think  it  is  unfair  longer  to  designate  this  traction  syn- 
dicate by  the  name  of  Whitney,  because  when  he  died,  why  the 
stream  ran  on  forever,  with  just  the  same  financial  elements  that 
continue  to  dominate  'New  York  politics.     But  in  that  dav  I  had 
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discovered  that  Mr.  Whitney  was  the  power  behind  the  throne  and 
that  he  controlled  not  only  the  two  democratic  machines  in  Xew 
York  City  that  were  antagonistic;  but  also  the  local  Eepublican 
machine  had  been  lost  to  the  Third  Avenue  road,  and  the  Whit- 
ney-Eyan  Syndicate  controlled  it  also. 

In  the  issue  of  April  23,  1899,  I  find  headlines  here  in  my  own 
paper,  "  To  Steal  the  Tunnel,  the  True  Cause  of  Crocker's  As- 
sault on  Manhattan  Elevated."  That  article  goes  on  to  outline 
and  forecast  everything  as  it  subsequently  occurred.  The  article 
went  on  to  show  how  AVhitney  was  attempting  to  beat  down  the 
value  of  the  "  L  "  with  resolutions  in  the  board  of  Aldermen,  pre- 
venting use  of  turnstiles  at  stations,  compelling  increased  trains 
service  night  and  day,  placing  drip  pans  under  the  "  L  "  through- 
out its  entire  length,  prohibiting  use  of  stations  for  sale  merchan- 
dise, chewing  gum,  etc.,  questioning  third  track  rights,  prohibiting 
storage  of  cars  on  third  tracks,  and  the  Health  Department  was 
to  condemn  the  whole  structure,  and  especially  the  terminal  was 
to  be  removed  from  the  Battery.  And  the  three-column  article 
closed  with  the  prediction  that  Whitney,  Brady,  et  al.  would  at  a 
future  day  own  or  control  the  "  L  "  road,  and  that  the  Whitney 
Syndicate  would  own  the  tunnel.  I  could  see  the  cards  that  were 
to  be  played  very  plainly  at  the  time. 

Mr.  Anthony  Brady  was  known  in  those  days  as  an  intimate 
associate  of  the  Whitney  Syndicate,  and  there  was  no  real  antagon- 
ism between  Whitney  and  the  B.  R.  T.,  and  later  the  pretended 
rivalry  was  an  invention.  This  article  was  in  the  Bryan  Democrat 
of  April  23,  1899.    In  those  days  I  took  stock  in  Mr.  Bryan. 

Q.  (Moss.)  You  later  changed  the  name  of  your  paper  to 
"  The  Politician  ?"  A.  The  paper  was  started  in  1899  or  the 
first  number  was  in  October,  1898,  for  the  purpose  of  keepino; 
Bryan  in  the  forefront  as  the  radical  leader  in  the  Democratic 
party,  and  when  I  changed  the  name  to  "  The  Politicians  "  later 
on,  it  was  for  the  purpose  of  combating  this  same  traction  interest 
in  local  elections  —  the  Mayoralty  election  of  1901.  I  am  trying 
to  give  you  this  information  as  hastily  as  I  can,  but  I  want  to  read 
here  for  just  a  minute. 

Senator  Thompson. —  Take  your  time  and  give  us  an  outlino 
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as  near  as  you  can,  and  we  will  give  you  an  opportunity  to  com- 
plete the  details  later,  if  you  like.  It  is  with  that  understanding 
you  give  the  testimony,  I  think  —  that  you  may  complete  the  de- 
tails later.    A.  Yes,  sir. . 

Q.  (Moss.)  You  have  mentioned  the  selection  of  Mayor  from 
Manhattan  and  Comptroller  from  Brooklyn.  It  was  supposed 
that  Mr.  Coler  was  very  unfriendly  to  some  of  the  Tammany 
schemes  even  before  the  Ramapo  matter  came  out.  Mr.  Coler  got 
a  great  deal  of  acclaim  for  the  attitude  that  he  took  against 
Ramapo.  T)id  that  have  any  relation  to  subway  matters?  A. 
Yes,  sir. 

Q.  Please  state  that.  A.  ISTow,  as  I  was  pointing  out,  in  this 
rivalry  of  interests  —  the  Belmonts  at  that  time  had  no  interest 
in  traction  of  Xew  York,  indeed  in  any  public  utility,  gas,  electri- 
cal or  any  public  utility  whatever.  I  don't  believe  that  the  Bel- 
monts had  any  interest  at  that  time.  They  hadn't  a  dollar  in- 
vested in  any  public  sendee  that  I  recall.  Mr.  Hearst  had  come  to 
[N'ew  York  in  '96  and  had  as  an  editorial  writer,  a  man  reputed  to 
be  in  his  confidence  —  Alfred  Henry  Lewis.  About  this  time, 
Hearst  had  a  break  with  Lewis,  and  Lewis  was  no  longer  in  the 
employ  of  the  Journal.  Mr.  0.  H.  P.  Belmont  was  reputed  to  be 
at  outs  M'ith  his  brother  in  a  number  of  ways,  politically  and  finan- 
cially, and  I  believe  socially  and  he  started  a  paper  called  "  The 
Verdict."  In  December,  1898,  it  seems  that  Mr.  Belmont  had 
foreseen  that  in  the  early  part  of  1899  preliminary  moves  would 
be  made  to  grab  the  tunnel  in  the  following  year. 

The  Whitney  Syndicate,  having  acquired  absolute  political 
power  in  every  direction,  had  grown  strong  enough  to  seize  its 
opportunity  a7id  get  the  tunnel.  And  they  would  then  proceed  to 
build.  This  paper,  "  Tlie  Verdict "  seems  to  have  been  estab- 
lished for  no  other  purpose  than  to  hold  up  the  Whitney-Ryan  job, 
that  the  Belmonts  might  force  them  to  a  division  of  the  spoil. 
The  first  cartoon  on  the  first  page  of  the  fii-st  issue  of  the  Verdict 
was  an  attack  upon  the  Whitney  Syndicate  and  there  was  an  edi- 
torial in  that  same  issue  along  that  line.  Prom  that  time  on,  prac- 
tically the  entire  policy  of  the  paper  seemed  to  be  an  assault  on 
the  plan  of  the  Whitney  Syndicate  in  its  effort  to  acquire  the 
tunnel. 
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Q.  That  is,  a  Belmont  interest,  whatever  it  was?  A.  I  am 
speaking  of  O:  H.  P.  Belmont. 

Q.  Bfelmont  attacked  the  Whitney  Syndicate  for  what  purpose  ? 
A.  In  view  of  subsequent  events,  it  seems  to  me  that  the  purpose 
was  to  show  up  the  Whitney  scheme  to  acquire  the  tunnel,  and 
they  did  continue  to  show  this  thii:g  up  until  the  time  arrived 
and  if  you  will  follow  me,  I  think  that  I  will  fix  the  time  at  which 
the  peace  between  these  two  interests  was  made.  I  will  fix  it  with- 
in three  days,  and  I  will  fix  it  in  so  closely  that  no  amount  of 
cross-questioning  that  you  can  do  will  shake  the  story,  but  will 
make  it  all  the  firmer.  I  will  here  cite  some  evidence  that  you 
can  look  at  yourself.  The  second  issue  of  "  The  Verdict,"  De- 
cember 26,  1898,  devoted  almost  all  its  space  to  an  attack  along 
this  line.  At  the  bottom  on  page  3  there  is  a  charge  made  of  great 
significance.  I  am  quoting  now  from  an  editorial  written  by  Al- 
fred Henry  Lewis  in  "  The  Verdict."  That  is  written  by  a  writer 
who  has  been  an  editorial  writer  for  "  The  Journal "  and  a  staff 
writer,  and  he  was  reputed  to  be  in  Hearst's  confidence.  I  mean 
he  was  in  Hearst's  confidence  at  one  time,  but  now  with  the  Bel- 
monts.  He  writes :  "  Of  course,  the  influence  that  owns  The 
Journal  also  owns  some  11,000  shares  of  iletropolitan  Traction 
which  it  took  on  at  something  like  $90.00  and  which  is  now  quoted 
at  $120.00  a  share."  I  am  afraid  that  figure  is  wrong.  I  have  it 
here  in  another  place.  Well,  if  it  is  wrong  I  will  correct  it.  Just 
let  it  go. 

Now,  attacks  along  this  line  and  cartoons  such  as  the  one  which 
you  see  here  — •  there  is  Father  Knickerbocker  being  pointed  to  a 
blazing  sun  of  "  Municipal  Ownership  of  Gas,"  and  with  him  is 
Whitney,  who  is  just  pulling  a  tunnel  franchise  from  Father 
Knickerbocker's  pocket.  That  is  a  cartoon  from  "  The  Verdict,"  of 
May  1,  '99.  Here  is  another  from  "  The  Verdict,"  of  January 
23,  '99,  representing  Father  Knickerbocker  coming  down  the  street 
and  being  held  up  by  a  group  of  highwaymen,  the  Metropolitan 
Traction.  In  the  pocket  of  this  highwayman  is  stuffed  the 
"  Journal."  Cartoons  similar  to  this,  full  pages  and  double  pages, 
and  editorials  along  this  line  advocating  municipal  ownership  and 
operation  of  the  subway  and  of  all  public  utilities  were  constantly 
repeated  in  "  The  Verdict "  from  that  time  right  straight  along 
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througliout  the  whole  of  '99  up  until  about  —  sometime  in  Au- 
gust. Then  a  labor  party  had  arisen  in  New  York,  and  this  labor 
party  was  threatening  to  endorse  the  Chicago  platform,  and  a 
local  political  organization  called  the  Chicago  Platform  Democ- 
racy was  appealing  to  the  national  organization  to  recognize  it  as 
the  regular  Democracy  of  JSTew  York,  for  Tammany  was  ignoring 
or  repudiating  the  platform  of  '96.  Between  these  two  —  the 
radical  democrats  and  the  labor  people  —  there  was  formed  an 
alliance,  and  the  attitude  of  "  The  Verdict "  was  to  take  charge  of 
this  political  movement.  And  in  the  papers  along  about  this  time 
—  in  this  hasty  testimony  I  am  testifying  from  memory,  and  I 
shouldn't  be  expected  to  be  too  accurate  as  to  dates  —  but  along 
about  August  7th  or  10th,  somewhere  along  there  (the  last  issue 
of  "  The  Verdict "  before  the  peace  was  made  with  the  Whitney 
Syndicate)  there  was  a  terrific  editorial  in  which  they  were  ap- 
pealing to  organized  labor  and  making  the  most  tremendous  de- 
mands for  public  ownership.  And  it  was  very  evident  that  the 
Belmonts  were  in  a  position  to  seize  upon  this  labor  uprising,  and 
it  was  apparent  that  if  they  did,  Mr.  Whitney  would  have  faced 
defeat  at  the  coming  election.  Croker  had  suddenly  returned 
from  Europe  on  August  12th,  declaiming  for  Bryan  —  a  com- 
plete reversal  of  his  previous  position.  This  flop  of  Croker  was 
evidently  due  to  the  dictation  of  Mr.  Whitney.  Mr.  Whitney 
landed  three  days  before  Croker.  Mr.  Whitney  had  evidently  in- 
structed his  associate  By  an  to  save  the  national  situation,  but  Ryan 
had  failed,  and  both  Whitney  and  Croker  had  suddenly  returned, 
and  made  this  Bryan  move,  but  locally  the  coming  election  would 
still  be  threatened  by  this  labor  revolt  had  the  Belmonts  obtained 
control  of  it,  and  it  is  very  evident  that  between  this  day,  the 
12th  day  of  August,  1899,  and  the  1.5th  day  of  August,  1899, 
the  pease  was  finally  made  between  the  Whitney  and  the  Belmont 
interests. 

Q.  I  see,  Mr.  Bedford,  you  have  the  idea  that  even  as  power- 
ful a  man  as  Croker  was —  A.  As  powerful  a  man  as  Croker 
was !  As  an  actual  fact  the  interview  in  which  Croker  flopped 
to  Bryan  was  probably  written  by  Mr.  Whitney  in  coUaboratio^i 
with  Mr.  Arthur    Brisbane — Hearst  himself,  or  some  hin-li  edi- 
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torial  writer  of  the  Journal,  and  was  awaiting  Croker's  arrival 
here  to  have  his  sanction  for  the  alleged  "  interview." 

Q.  It  had  been  maintained  by  some  authorities  on  politics  that 
the  real  control  of  the  dominant  parties  has  always  been  at  some 
office  on  Wall  Street  and  that  the  party  leaders  said  to  be  the 
brutal  strength  amassed  voters  behind  the  policies  dictated  by  some 
financiers.  Have  you  ever  had  that  opinion  ?  A.  ISTo  other  opin- 
ion possible.  1^0  other  opinion  is  really  possible  to  any  who  un- 
derstands what  goes  on.  I  am  sorry  that  I  am  getting  off  on  this 
tangent,  because  it  isn't  the  essential  thing  that  I  want  to  xvci- 
cover. 

Q.  That's  all  right,  but  I  want  you  to  show  how  this  warfare 
that  was  conducted  in  "  The  Verdict "  came  out.  A.  I  am  just 
pointing  out  a  few  things  here.  This  is  very  confusing  to  me.  You 
see  that  was  a  good  many  years  ago,  and  I  am  reciting  from  mem- 
ory without  any  reference  tO'  my  data ;  but  I  fix  those  dates,  and  I 
wouldn't  want  to  elaborate  on  that  at  all. 

I  have  a  little  memorandum  I  made  out  several  years  ago  of 
some  events.  On  Wednesday,  August  2,  Gould  sailed  for  Europe 
to  meet  Whitney.  iNewapaper  stories  showed  that  Whitney  sailed 
for  America  on  that  same  night.  Something  very  remarkable  had 
happened  in  New  York,  and  it  was  very  evident  that  Mr.  Whit- 
ney sailed  suddenly  to  come  back  here  on  the  night  of  August  2, 
at  midnight  (that  was  the  morning  of  August  3),  and  on  August 
6th  Croker  sailed  from  Europe,  although  he  had  been  announced 
to  sail  on  the  18th  —  I  remember  that,  that  he  sailed  ahead  of 
time.  ISTow,  Mr.  Whitney  had  suddenly  caught  the  boat  and  told 
Croker  to  get  the  first  boat  following. 

The  situation  was  so  acute  and  the  danger  so  great  of  this  up- 
rising of  organized  labor  and  the  Chicago  Platform  democracy 
that  it  seemed  that  Whitney,  landing  three  days  ahead  of  Croker, 
must  have  had  the  Croker  interview  prepared  in  advance.  As  the 
intei-view  was  set  up  in  large  type,  I  as  a  printer,  am  sure  that 
it  was  set  up  by  hand,  and  was  in  tpye  at  the  time  that  Croker 
landed,  because  it  came  out  that  afternoon,  and  he  only  landed  at 
10  o'clock  in  the  forenoon,  and  it  could  hardly  have  been  set  up 
in  time  for  the  afternoon  paper,  especially  by  hand.  Croker 
would  not  have  known  of  the  necessity  of  his  flop  to  Bryan,  as 
shown  by  the  Creelman  interview,  alleged  to  have  been  written  on 
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the  boat ;  and  Creelman  would  not  have  prepared  it  after  his  ar- 
rival in  time  for  the  afternoon  paper  to  he  put  in  type  set  by  hand. 
It  seems  to  me  that  Mr.  Whitney  and  Mr.  Brisbane  must  have  pre- 
pared that  interview  and  had  it  standing  in  tpye,  and  that  Croker 
merely  assented  to  it  as  he  came  up  the  bay.  No  other  newspaper 
discovered  that  he  had  turned  for  Bryan.  I  have  the  clippings  at 
home  —  newspaper  stories  of  the  time,  and  I  examined  all  the 
newspapei-s  in  the  city  to  find  if  any  other  paper  than  The  Jour- 
nal knew  that  Croker  had  flopped  for  Bryan,  and  they  didn't. 

'Now,  the  next  day's  Journal  was  Sunday's,  and  there  was  a 
long  editorial  in  it  in  which  The  Journal  nominated  Whitney  for 
President.  Whitney  had  been  compelled  to  save  his  hold  on  the 
Democratic  party  nationally  and  himself  from  defeat  locally  by 
having  Croker  declare  for  Bryan  so  as  to  let  Tammany  into  the 
National  Council;  then  he  covered  his  tracks  instantly  by  having 
The  Journal  announce  him  (Whitney)  for  the  presidency. 

Now,  on  August  16th  the  first  rumblings  of  the  Kamapo  scan- 
dal were  heard.  And  here  is  the  way  that  seems  to  me  to  have  been 
invented  and  the  purpose  for  which  it  was  invented.  I  don't 
maintain  the  theory  that  there  was  no  Bamapo  Water  Company 
—  there  was,  but  it  was  only  in  embryo.  I  assume  that  Mr.  Whit- 
ney must  have  gone  to  somebody  and  told  him  to  instigate  an 
application  to  be  made  for  a  contract  with  the  city  to  supply 
water,  and  that  from  that  application  a  scandal  would  arise  — 
a  scandal  of  any  proportions  that  he  (Whitney)  might  desire. 
You  could  put  the  figure  for  so  many  years  at  so  much  per  year 
and  make  it  a  round  sum  of  $200,000,000 ;  or  you  might  make  it 
$100,000,000  upon  some  other  basis ;  but  $200,000,000  was  prob- 
ably fixed  in  ]\Ir.  Whitney's  mind  as  about  the  size  of  the  scandal 
that  they  wanted  to  have  to  cover  up  the  peace  that  was  to  be  es- 
tablished between  the  parties  interested  and  distract  attention, 
while  they  got  away  with  this  tunnel  job,  because  the  men  who 
were  to  deliver  the  tunnel  must  be  men  who  stand  before  the  pub- 
lic as  heroes.  The  Kamapo  contract  was  presented.  Mr.  Coler 
stood  there  and  hit  it  in  the  head  with  a  club  and  stopped  the 
steal. 

Then  The  Journal  began  to  work  up  a  tremendous  sensation.  It 
created  a  great  Vigilance  Committee,  and  after  that  they  got  all 
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the  people  in  town  on  that  committee.  Suddenly  they  put  at  the 
head  of  that  committee  Whitney,  who  was  to  preside  at  the  mass 
meeting  to  be  held  at  Cooper  Union  to  stop  ot  block  this  Ramapo 
deal.  In  the  meantime  Coler  of  Brooklyn,  was  being  brought  to 
the  front,  and  the  Manhattan  crowd,  who  was  supposed  to  be  re- 
sponsible for  the  Eamapo  deal,  was  being  relegated  to  the  rear. 
But  the  peculiar  service  which  the  Ramapo  meeting  was  to  be  put 
to  was  not  only  to  kill  the  straw  man  they  had  created  but  was  to 
discover  that  the  city  had  ample  funds  for  its  water  supply  and 
for  rapid  transit  too;  and  then  there  Mr.  Coler  discovered  ample 
funds.  The  debt  limit  cry  was  abandoned  that  night  by  the  Com- 
ptroller at  the  Ramapo  meeting.  Why  ?  Because  evidently  the 
peace  had  been  established  between  the  financial  interests;  and 
they  were  making  arrangements  that  the  subway  steal  was  to 
advance. 

Q:  (Moss)  Well,  what  was  the  outcome  —  what  was  the  next 
thing  that  appeared  ?  At  least,  what  was  the  evidence  of  peace 
that  was  established  ?  A.  At  that  Ramapo  meeting  Mr.  Coler  an- 
nounced that  if  the  city's  finances  were  properly  conserved  — 

Q.  You  say  up  to  that  time  there  had  been  an  attack  upon  the 
city's  financial  ability  to  construct  the  tunnels  ?  A.  Mr.  Coler  and 
everybody  else  had  maintained  the  debt  limit  cry  until  that  night. 
That  night  Mr.  Coler  made  a  speech  in  which  he  used  practically 
these  words :  "  If  the  city's  resources  are  properly  conserved,  I 
believe  the  city  has  not  only  money  for  water  but  for  rapid  transit, 
too." 

I  have  come  across,  here,  the  editorial  which  I  believe  was  the 
last  savage  attack  that  the  Belmonts  made  upon  the  Whitney 
scheme  to  get  the  tunnel. 

Q.  What  was  the  date  of  that  editorial  ?  A.  From  "  The  Ver- 
dict "  of  August  14th.  I  believe  it  was  the  very  next  day  that  the 
peace  was  made. 

Q.  What  was  the  day  of  the  meeting  of  this  gathering  at  Cooper 
TTnion  — '  the  Ramapo  meeting  ?  A.  These  events  were  following 
each  other — ^  Croker's  flop  to  Bryan  Saturday,  August  12  ;  Sunday, 
August  13th  the  Journal  editorial  nominating  Whitney  for  Presi- 
dent; Monday,  August  14,  The  Verdict's  desperate  attack,  Bel- 
mont seemingly  trying  to  undermine  Whitney  with  Croker,  and 
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trying  to  come  into  possession  of  the  Democratic  party,  and  at  the 
same  time  threatening  this  labor  revolt.  And  it  seems  to  me  the 
Belmonts  won,  and  it  have  been  impolitic  then  to  crow ;  but  a  year 
later,  in  the  last  issue  of  The.  Verdict  appeared  the  following: 
"  With  this- issue  The  Verdict  ends  its  existence.  For  this  it  has 
neither  apology  to  make,  nor  explanation  to  offer." 

Q.  What  was  the  date  of  that?  A.  That  was  JSTovember  18, 
1900.  They  had  simply  held  Whitney  up,  and  they  stripped  him 
and  then  said,  "  JSTow,  go  to  hell !"  That's  precisely  the  tone  of  this 
valedictory. 

Senator  Thompson. —  What  was  this  —  the  day  when  peace 
was  made  ?  A.  Now,  my  theory  is  that  peace  was  made  between 
the  Belmonts  and  the  Whitney  Syndicate  on  August  the  15th, 
because  the  Ramapo  scandal  was  invented  or  noised  abroad  on  the 
16th.     That  was  in  1899. 

Xow  I  think  I  can  explain  RamapO'.  A  water  company,  as  I 
started  out  to  explain  before,  was  in  embryo ;  and  therefore  Whit- 
r.e}-  knew  that  he  could  manufacture  a  scandal  of  any  proportions 
at  all.  He  could  simply  instigate  an  attempted  contract  for  twenty 
years.  It  could  have  been  a  contract  for  twenty  years,  or  for  ten 
years,  or  for  any  number  of  years,  at  so  much  per  year,  and  they 
could  manufacture  a  scandal  of  any  proportions.  I  have  some 
notes  here  that  may  prove  highly  entertaining.  I  made  a  note 
there  that  on  Tuesday,  August  15th  that  Ramapo  scandal  was 
invented,  and  Coler  "  incidentally  heard  of  it  late  that  night." 
Wednesday,  August  16th,  blocked  the  big  steal.  Croker  imme- 
diately disappears,  and  is  by  innuendo  brought  into  disgrace  by 
the  Journal.  Whitney,  to  save  himself  nationally,  had  compelled 
Croker  to  declare  for  Bryan,  and  a  double  purpose  was  now  served 
by  disgracing  Croker. 

To  indicate  now  how  the  Journal  worked  this  Ramapo  scandal 
up,  on  Friday,  August  16th,  three  and  a  half  columns,  and  an 
editorial  three  columns  wide,  nearly  the  length  of  the  page,  ap- 
peared. The  editorial  shows  that  Coler  was  praised  and  made  a 
a  man  of  presidential  size.  Now  there  is  a  whole  lot  of  infor- 
mation here  that  I  don't  think  it  important  to  include  just  in 
this  place. 

On  Saturday,  August  19th,  it  is  stated  that  the  gas  war  is  near 
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its  end.  "  Rumor  has  it  that  the.Eussell  Sage  has  surrendered." 
(You  will  remember  that  Gould  had  sailed  to  Europe  to  meet 
Whitney  but  Whitney  had  suddenly  departed  for  New  York.) 
Five  columns  of  Eamapo,  and  a  large  editorial  —  Sunday,  August 
20,  Croker  vanishes.  They  are  driving  Oroker  further  and  fur- 
ther into  disgrace  and  bringing  him  in  as  responsible  for  the 
Eamapo  scandal.  Monday,  Aiigust  21,  '99,  Croker  is  still  chas- 
ing around  the  country  in  disgrace.  On  the  22d  five  columns  of 
Eamapo,  two  big  editorials  and  some  stuff  about  Grout.  "  Mr. 
Grout  knows  more  about  the  inside  of  the  Eamapo  scheme  than 
any  other  man  on  the  Board  of  Public  Improvements.  The  hear- 
ing on  the  contract  was  fixed  when  he  was  in  Europe  and  the 
plotters  hoped  to  get  the  scheme  through  before  he  returned." 
They  were  making  a  big  giant  out  of  Grout  who  was  later  to  put 
over  some  of  the  devilish  work,  so  "he  was  here  being  pushed  for- 
ward by  The  Journal  at  the  same  time  with  Color.  Secret  agents 
of  Grout  and  Coler  set  to  work  to  prove  that  Croker  had  knowl- 
edge of  the  projected  Eamapo  steal.  These  agents  reported  the 
apposite  conclusion,  for  Croker  knew  no  more  of  the  straw  man 
than  did  Coler.  Wednesday,  August  23  d,  Eamapo  had  six  col- 
umns on  the  first  page  and  two  editorials.  "  Whalen  had  always 
been  an  advocate  of  municipal  ownership,"  etc.,  etc.  If  the  cir- 
cumstances were  different  and  I  had  plenty  of  time  you  would  be 
amazed  at  what  was  brought  out  here  by  The  Journal  showing  the 
established  relations  between  Whitney,  the  Whitney  Syndicate  and 
Mr.  Hearst.  Eor  instance,  this  editorial  here  on  "  the  contract 
bears  no  date  " —  that  contract  itself  seems  an  invented  thing,  and 
the  men  who  were  creating  and  killing  this  straw  man  were  the 
guilty  and  innocent  dupes  of  Hearst  and  Whitney.  When  they 
had  forged  up  their  little  straw  man  they  failed  to  make  it  even 
the  imitation  of  a  man,  and  Whalen  was  as  much  in  the  dark  as 
was  Coler. 

Thursday,  August  ,24,  The  Journal  organizes  its  Vigilance  Com- 
mittee. O'Brien  and  Parsons  were  on  it.  Now,  there's  a  wonder- 
ful thing.  O'Brien  and  Parsons  were  the  two'  leading  men  that 
had  that  labor  :party  going,  you  know. 

Senator  Lawson. —  What  Parsons  was  that?     A.  Head  of  the 

K.  of  L.  and  later  the  Postmaster  of  Yonkers,  I  believe. 
6—28 
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Senator  Thompson. —  Who  was  O'Brien  ?  A.  This  O'Brien  af- 
terwards became  the  sheriff  of  New  York  Coimty. 

Thursday,  August  24th  —  we  have  that  date  —  and  Hill  was 
engaged  as  counsel.  Bamapo  occupies  whole  of  first  and  second 
pages.  Now,  just  look  at  the  sensation  they  were  working  up. 
"  Journal  forms  Citizens  Vigilance  Committee  to  Destroy  the 
$200,000,000  Conspiracy  Steal."  A  heading  across  the  whole 
first  page.  There  is  an  editorial  on  Bamapo  and  another  on 
Coler. 

Friday,  August  25th,  The  Journal  sued  to  disfranchise  the 
Bamapo  Company.  Here  is  the  great  vigilance  mass  meeting  at 
Cooper  Union  across  the  first  page.  The  Journal  fixes  August 
30th  as  the  date  to  hold  the  big  meeting.  There  is  an  editorial 
half  of  three  columns.  There  is  also  a  big  cartoon.  The  paper 
was  practically  given  over  to  this  scandal.  "  Bichard  Croker 
Guarded  by  Dogs,"  was  the  headline.  Nobody  could  see  him.  He 
was  driven  into  absolute  disgrace.  That  was  the  contemptuous 
fashion  in  which  Croker  was  treated  at  this  time. 

"  Scared  by  Journal's  Suit,  Bamapo  sends  a  Eepresentative  to 
Albany  for  Aid,"  that's  the  heading  of  Saturday,  August  26th. 
The  first  and  second  pages  were  given  to  Bamapo.  Whitney  tele- 
graphs from  Boslyn,  L.  I.,  his  pleasure  at  being  given  an  oppor- 
tunity to  join  the  Vigilance  Committee  of  The  Journal,  and  his 
picture  is  the  center  of  a  group  of  reformers  on  the  first  page. 

Sunday,  August  27th,  there  is  one  page  of  Bamapo.  Whitney 
is  made  Chairman,  not  elected  by  the  Committee  or  appointed  by 
anybody,  but  just  thrust  there.  Coler  has  a  special  article  in  the 
editorial  section  entitled  "  Defects  of  the  Government  of  Greater 
New  York."     The  editorial  booms  Coler  "  for  a  higher  station." 

Monday,  August  28th,  there  are  eight  columns  of  Bamapo  stuff, 
four  on  first  page.    No  editorial ;  no  news  of  Croker. 

Tuesday,  August  28th,  The  Journal  has  whole  of  third  page 
and  an  editorial  on  Bamapo.  The  headline  reads :  "  Croker  in 
charge;  Croker  takes  the  helm  again  today."  The  last  paragraph 
of  the  above  heading  reads :     "  Croker  disappeared  yesterday." 

Wednesday,  August  30th,  The  Journal  gives  the  first  page  and 
half  of  the  second  to  Bamapo.  Headlines  across  the  first  page  in 
red  reads:     "Attend  tonight's  mass  meeting;  New  York  Citizens 
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now  take  concerted  action ;  Tammany's  Leaders  Fail  to  Denounce 
the  Steal."  Under  the  picture  of  Color  are  the  headlines :  "What 
is  the  matter  with  Tammany  ?  "  There  is  an  editorial  attack  on 
Whalen  who  drew  the  contract  of  his  own  volition,  or  at  the  sug- 
gestion of  those  who  were  plotting  to  rob  the  city  of  $200,000,000. 

Senator  Thompson. —  Well,  what  happened  to  all  this  Eamapo 
business  ?  A.  It  will  be  disclosed  in  a  moment.  The  account  of 
the  Vigilance  Committee  of  the  Eamapo  meeting  filled  the  first, 
second  and  third  pages  of  The  Journal.  Whitney  did  not  show  up, 
Joseph  Johnson,  Jr.,  introduced  Mr.  Sterne  as  Chairman.  Geo. 
Doan  Eussell  was  made  Secretary.  Sterne,  Eussell,  Parsons, 
Adams,  Moss,  Fulton  and  Coler  addressed  the  meeting. 

Now  here  is  the  most  remarkable  thing.  The  reason  Mr.  Whit- 
ney didn't  show  up  was  because  your  honorable  servant  showed  up 
with  a  circular  I  have  here  in  this  paer.  I  was  afraid  they  would 
get  wise  to  me,  and  so  I  had  some  one  else  go  through  the  audience 
with  the  circulars.     As  a  result,  Mr.  Whitney  didn't  show  up. 

Senator  Lawson. —  Was  that  your  circular  ?  A.  That  was  mine, 
and  I  have  it  here  in  this  paper. 

Senator  Lawson. —  Let  me  look  at  that  paper.  (Senator  Law- 
son  is  shown  the  paper. )  A.  Now,  everybody  was  taken  in  • —  I 
■  mean  the  men  whom  Whitney  used  to  hold  the  meeting.  It  is  my 
firm  conviction  that  there  wasn't  anybody  who  understood  what 
was  going  on  there.  I  doubt  if  Coler  knew  at  the  time  that  he 
was  killing  a  straw  man.  I  doubt  when  Whalen  drew  the  contract 
if  he  knew  that  he  was  making  a  contract  to  be  killed. 

Did  Hearst  know  ?  Oh,  yes,  of  this  I  am  perfectly  certain ; 
but  even  so  astute  a  politician  as  Hill  did  not  know.  Hill  was 
employed  by  Hearst.  Hearst  did  not  attend  the  meeting — he 
knew  what  he  was  doing. 

Senator  Thompson. —  What  became  of  that  ?  A.  I  want  to  ex- 
plain. Mr.  Hill  was  employed  as  counsel  to  go  up  and  attack  the 
Eiamapo  Corporation  itself.  He  was  employed  by  Hearst.  Now, 
Hill  was  politically  affiliated  with  Whitney  and  was  favorable 
to  the  King's  County  machine,  and  he  was  the  political  sponsor 
for  Coler  to  McLaughlin.  He  was  employed  by  Hearst  to  legally 
attack  the  corporation  that  was  attempting  this  steal,  and  he  wasn't 
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in  on  the  fact  that  he  was  fighting  a  straw  man,  as  the  telegram 
that  he 
follows : 


that  he  sent'  to  the  Committee  that  night  shows.     Hill's  telegi-ani 


"Albany,  IN".  Y.,  August  30, '1899.  The  legal  proceed- 
ings here  to-day  before  the  Attorney  General  demonstrated 
prima  facie  that  the  Eamapo  Corporation  is  largely  a  mere 
shadow,  witho'ut  substance,  assets,  responsibility  or  lawful 
existence." 

They  had  taken  an  egg  actually  that  hadn't  .been  laid,  and  they 
had  created  this  monster  —  the  Kamapo's  Scandal  Snake  —  and 
they  would  create  a  hero  to  stand  there  and  kill  it;  let  Mr.  Coler 
be  in  the  position  of  a  public  benefactor;  and  he  would  discover 
ample  money  to  build  the  subway. 

Q.  (Moss.)  ISTow,  Mr.  Hill's  position  was  that  the  company 
was  a  failure ;  that  was  the  general  belief  —  that  it  was  being  used 
to  allow  politicians  to  get  this  great  water  contract  which  wo^uld 
be  running  over  a  long  period  of  years.  This  would  draw  a  big 
sum.  of  money  out  of  the  city.  That  was  the  general  theory  and 
that  is  the  theory  that  that  Hill  expressed  ?  A.  You  see,  the  theory 
that  I  am  constructing  here  —  and  it  holds  together  —  is  that  the 
company  wasn't  in  proper  form  to  do  anything  at  all.  It  had  been 
set  on  while  still  in  embryo  to  make  the  application  so  that  Coler 
would  be  in  a  position  to  kill  it. 

Senator  Thompson. — ^  Well,  did  he  kill  it?  A.  The  thing  wasn't 
allowed  to  get  by,  of  course.  It  was  created  for  the  purpose  of  be- 
ing killed.     Of  course  he  killed  it.    A  boy  could  have  killed  it. 

Senator  Thompson. —  Then  what  happened  after  they  killed 
that?    What  did  thev  do  then?    A.  We  will  finish  the  telegram. 

"  The  facts  developed  cannot  well  be  changed  at  any  sub- 
sequent hearing.  I  am  confident  that  the  rights  and  interests 
of  the  citizens  and  taxpayers  of  New  York  will  be  fuUv  pro- 
tected in  the  final  result. 

"  DAVID  E.  HILL." 

At  the  meeting  that  night,  Coler  in  his  speech  told  how  he  suc- 
ceeded ninety-five  treasurers  upon  the  consolidation  of  the  greater 
city.     He  said : 
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"  We  were  under  an  O'verwhelmiug  mass  of  obligations 
wMeli.  seemed  to  have  no  end,  and  it  was  not  until  the  first 
of  July,  this  year,  that  the  city  came  to  have  a  margin  for 
new  improvements. 

"  Without  going  into  long  details  of  the  city's  financial  con- 
dition, which  you  will  all  read  in  the, reports  v>hich  will  be 
in;, the  morning,, papers,,, I  wish,  to  say,  and,  I  am  willing  to 
stake  my  reputation  and  my  office  upon  it,  that  TPIE  CITY 
OF  N"EW  YORK,  IF  ITS  FINANCES  ARE  PROPERLY 
ADMIlflSTRATED  Al^D  IF  THERE  ARE  li^O  U^^DUE 
EXTRAVAGANCES  IN  ANY  DIRECTION,  NOT 
ALONE  HAS  MONEY  ENOUGH  TO  OY\'N  ITS 
WATERWORKS,,  BUT  IT,  HAS  MONEY  ENOUGH 
FOR  RAPID  TRANSIT  BESIDES.  (Loud,  Applause..) 
Lhaveino  feelings,  of  compunction  in  standing  here-  to-night 
upon  the  broad  principle  of  municipal  ownership  of  fran- 
chises., (Applause.)  And  if  any  party  or  organization,  that 
has  elected  me  takes,  a  position  diiferent  from  that,  it  is  not 
me,  but  the  organization, that  elected  me.  that  is  untrue  to  the 
trust.  (Applause.)  Just  one,  moment  about  the  Ramapo 
job  itself;  I  heard,  of  it  .only  a  day  or  two  before  the  meeting. 
Commissioner  Shea  had  a  better  idea  of  what  was  going,  to 
turn  up  than  I  did,  and, he  managed  to  post  me  pretty  will 
on- the  subject,  and  we, were  both  there,"  etc.,.  etc. 

The  Board  of  the  Public  Improvement  had  held  a  meeting  dur- 
ing .the  day  and  the  rapid  transit  steal  was  already  foreshadowed. 
There  isn't  a  line  of  stuff  that  I  have  here  but  what  is  in  perfect 
keeping  with  the  theory  that  I  am  advancing,  that  the  thing  was 
purely  an  invention. 

Q.  (Moss.)  Now,  we  have  got  tliat.  A.  We  -find  the  man  who 
is  at  the  head  of  it  is  Whitney.  AA'e  find  that  Mr.  Whitney  is  at 
the  head  of  Coler  and  of  Croker  and  of  Whalen  and  of  Hearst 
and  of  everybody  concerned.  He  is  the  boss.  AYe  find  that  upon 
the  eviden'ce.  Now,  there's  a  man  attacking  him  —  the  Belmonts 
—  and  these  attacks  ceased  at  this  time,  at  the  time  of  the  Ramapo 
scandal  which  was  invented  immediately  after  the  last  Belmont 
attack ! 

Ramapo  becomes  a  cover  for  the  job  that  will  then  be  put 
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through,  and  at  the  very  meeting  gotten  rap  to  denounce  Eamapo 
we  find  that  the  city  is  ready  to  start  along  with  this  tunnel  propo- 
sition — ■  the  debt  limit  cry  was  abandoned.  These  violent  attacks 
that  really  exposed,  the  Whitney-Hearst  game  had  ceased. 

Q.  (Moss.)  Do  the  Belmonts  come  right  in  then?  A.  No, 
you  have  to  await  that  development.  They  are  not  quite  so  crude 
as  that.  There  is  a  little  finesse  about  public  robbing  and  they 
had  to  build  up  Coler  who  was  to  deliver  the  goods.  One  of  the 
editorials  the  next  day  is  headed :  "  The  Right  Platform  and  the 
.  Right  Leader  "  —  that  was  Coler.  There  is  also  a  communication 
from  Coler,  with  his  picture  in  the  center,  on  the  water  supply. 

I  will  just  state  that  on  Saturday,  September  2d,  two  days  after 
the  mass  meeting,  there  was  a  cartoon  relating  to  municipal  owner- 
ship of  all  public  utilities.  It  was  entitled  "  Good  Cometh  Forth 
from  Evil."  The  very  title  of  the  cartoon  as  well  as  the  illustra- 
tion credits  the  Ramapo  Water  Tank  as  being  the  birthplace  of 
the  tunnel,  and  it  was  the  truth.  "  The  Board  of  Public  Improve- 
ments Has  Declared  For  Municipal  Ownership  of  All  Public 
Utilities."  Ramapo  fills  but  three  columns.  "  Whalen  for  Judge, 
a  public  insult '  is  an  editorial.  Now,  they  proceed  to  disgrace 
Whalen  who  had  drawn  the  contract  and  they  make  a  god  out  of 
Coler  who  had  killed  the  contract. 

On  Sunday,  the  third,  there  is  a  long  article,  "  David  B.  Hill 
Oiling  up  the  Old  Machine."  I  remember  the  article  distinctly. 
It  is  booming  Coler.  Croker  vanished  suddenly  again.  This  time, 
he  has  carefully  lost  himself  in  the  Adirondacks  and  another  re- 
port has  it  that  Croker  has  gone  to  see  Whitney.  Ramapo  at  this 
time  has  simmered  down  to  one  column  only. 

Now  during  all  the  time  that  the  subway  proposition  had  been 
held  up,  Coler  had  refused  to  approve  the  form  of  the  contract. 

Q.  (Moss.)  He  was  Corporation  Counsel?  A.  He  had  re- 
fused to  approve  the  form  of  contract  and  Coler  had  held  the  debt 
limit  cry  because  neither  one  nor  the  other  could  take  upon  him- 
self the  sole  responsibility  of  holding  up  the  subway  construction, 
so  each  had  to  be  in  a  position  to  be  able  to  share  the  blame  with 
the  other,  and  when  Coler  finds  the  city  has  ample  resources,  Mr. 
Whalen  withdraws  his  objection  to  the  form  of  contract  and  the 
subway  steal  may  proceed !  They  are  both  now  ready  to  let  the 
subway  job  go  along.     The  Whitney  and  the  Belmont  interests 
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had  evidently  made  the  peace.  Ramapo  was  now  only  a  one- 
column  wonder,  while  Eapid  Transit  takes  the  center  of  the  Jour- 
nal stage  in  head  lines :  "  Whalen  Bows  to  City  Transit  Weed  — 
Willing  to  Approve  the  Commissions  Contract  Submitted  in  1897 
— 'Money  E'ow  in  Sight,"  and  the  article  goes  on  wonderfully 
corroborating  the  explanation  I  am  offering. 

The  Ramapo  scandal  had  now  begun  to  assume  small  propor- 
tions and  over  half  of  the  first  page  of  the  issue  of  September  5th 
is  under  the  head  line :  "  Now  is  the  Time  for  the  People  to 
Build  Their  Own  Tunnel  for  Rapid  Transit." 

Q.  "What  is  the  date  of  that?  A.  That's  September  4th.  The 
Ramapo  scandal  was  a  matter  now  of  three  days  past.  They  had 
forgotten  it.  "At  last  the  Plan  So  Long  Advocated  by  the  Jour- 
nal Can  Be  Carried  Out  Without  Delay  —  Comptroller  Coler 
Siays  the  Time  Is  Ripe  —  Mr.  Whalen  Agrees  and  Calls  a  Con- 
ference." All  that  is  a  head  line.  The  Journal  reproduces  some 
of  its  stuff  from  last  April  and  claims  the  credit  for  the  rapid 
transit  to  be  "  built  and  owned  "  by  the  people.  A  sub-heading 
reads:  "Enormous  Revenue  in  the  Municipal  Tunnel."  You  see 
everything  is  ready  for  the  tunnel  job  to  proceed.  Ramapo  is 
now  down  to  half  a  column.     Croker  is  still  a  sneak. 

Q.  That  brings  you  down  to  September,  1899,  doesn't  it  ?  A. 
Yes. 

Q.  'Now,  we  find  Belmont  buying  the  City  Island  Railroad  in 
the  early  part  of  1901.  How  bridge  the  time  from  1899  to  1901  ? 
Bridge  the  time.  Do  you  remember  the  day  that  he  bought  that 
City  Island  Railroad  ?  A.  I  can't  give  it  to  you  to  the  day.  'It 
was  in  the  early  part  of  1901.  Of  course,  I  wouldn't  have  anti- 
cipated your  question,  and  I  haven't  the  clipping  with  me  here. 

Q.  By  the  way,  you  haven't  yet  shown  Mr.  Belmont's  advent 
into  the  subway  business.  Where  do  you  get  that  ?  A.  What  I 
have  shown  here  is  that  under  the  cloak  of  the  Ramapo  scandal  the 
preparations  for  this  tunnel  job  were  made  ready  and  examina- 
tion of  the  files  of  the  "  Verdict "  will  show  that  the  character  of 
the  attack  that  was  aimed  at  the  job  let  up,  but  the  attacks  upon 
Whitney  did  not  cease.  They  would  have  had  to  be  kept  up  even 
as  a  part  of  their  own  game,  hut  the  attach  on  the  Whitney  game 
to  get  the  tunnel  ceased. 
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Q.  Well,  now,  we  want  to  sihow  the  advent  of  Belmont  into  the 
tunnel  business  and  how  he  got  the  contract  from  McDonald. 

Senator  Thompson. —  'Now,  I  will  tell  you  what  I  think  we  will 
do  about  this  matter.  It  is  halfrpast  nine,  and  we  can  take  this 
matter  up  again  to-morrow  morning  and  let  you  finish  it.  A.  I 
will  tell  you,  Mr.  Counsel,  my  story  as  I  have  presented  it  here 
isn't  half  such, a  story  as  T  could  present.  You  see  I  have  been 
taken  unaware. 

Senator  Thompson. —  It  is  a;  sort  of  historical  matter  with  us, 
and  I  didn't; realize  you  would  be  able. to  go  so  much  into  detail 
as:you,have.  If: you  can;  stop  and  start  again,  to-morrow- moi-aiing, 
I  will  adjourn  until  to-morrow,  morning  at  eleven,  and  we  can 
take  the  matter  up  right  there  if  you  want  to  do  that.  A.  I'll 
tell  you  what  I  would,  much  rather :  do.  I  would  much  rather 
finish  the  story  alone.     I  hope  you  catch  mj  point  of  view. 

Senator  Thompson. —  I  do.  I  see  what  you  are  after.  A.  I 
don't  give  a  snap  of  my  finger  about  this  story.  This  is  r  only  pre- 
liminary to  showing  the  plot  of  the  subway  job  that  then  grew 
out,  and  that  all  later  things  are  a,  mere  develoj)ment  of  it.  A 
mere  resume  is  all  that  I  wish  to  make  here,  to-night  at  all.  I  care 
nothing  about  this  original  job  except  th^at  it  becomes  the  primary 
basis,  from  which,  every  other  thing  becomes  a  necessary  conse- 
quence. ISTow,  if  you  could  follow,  me,  I  would  —  inside  of  five 
minutes  —  sketch  the  most  tremendous  events, so  that  both  your 
time  and  my  time  would  be  saved.. 

Senator  Thompson. —  Well,  do  that.  A.  I  will  just  hastily 
sketch  here  a  part  of  what  I' will  go  on  with  and  elaborate  latrr 
on,  along  the  line  of  question  and  answer'that  I  have  already  pre- 
pared: in  part  for'  Mr.  Moss.  I  want  to  show^  that  after  the  open- 
ing'of  the  first  suhbway,  after  this  job  I  have  been  describina'  had 
beeni  consummated,  and  the  Belmonts  were,  as  I  claim,  simply  in 
on:  the.  job,  they  were  the  fiscal  agents,  the  greater  part  of  the  loot  ■ 
must  have  been  retained  in  the  hands  of  the  political  power;  That 
they- blocked  the' Whitney  syndicate  and  themselves  got  the  goods, 
while' Whitney  continued  the  political  power  is  absurd;  that  seems 
to  me  an  unconceivable  thing,  and  so  soon  after  the  present  subway 
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was  opened,  they  began  plotting  for.  its  extension  and  I  want  to 
sliow  you  how  the  attempt  was  made  in  March,  1905,  and  I  will 
produce  the  circulars  with  the  record  of  public  agitation  I  raised 
at  that  time  to  stop  the  furtherance  of  the  job,  and  how  I. got  up  a 
meeting  at  the  time  of  the^  subway  strike  of  1905  ;  how  I  appealed 
to  organized  labor  and  they  authorized  a  meeting  to  denounce  the 
attempt  to  pull  off  the  subway  steal  at  that  time,  and  whv  that 
meeting  was  never  held.  The  labor  leaders  were  bribed  not  to 
hold  -the  meeting;  and  another  meeting  was  held  instead  to  de- 
nounce the  Eapid  Transit  Commission  for  not  giving  a  franchise 
to  the  Pennsylvania  Railroad,  and  to  demand  that  the  franchise 
power  be  stripped  from  the  Board  of  Aldermen.  Testimony  after- 
wards brought  out  in  the  Ivins  Investigation  of  1907  showed  these 
labor  leaders  were  paid  for  holding  that  mass  meeting,  but  Ivins 
-  entirely  suppressed  the  fact  that  the  real  mass  meeting  authorized 
was  never  held — ^hasi  not  been  held  to  this  day.  Then  in  May, 
1905,  the  Rapid  Transit  Commission  approved  or  is  alleged  to 
have  approved,  the  nineteen  routes  which  may  be  said  tO'  have 
been  simply  two  great  trunk  lines  on  Manhattan  Island,  the  seven- 
teen others  bein'g  merely '  feeders.  These  routes  which  thy  were 
trying,  and  from  that  time  tried,  to  get  hold  of  ever  after,  were 
approved  on  the  14th  of  May,  1905.  The  moves  made  to  block 
the  progress  of  the  steal,  which  then  seemed  on  the  very  eve  of 
being  consummated,  are  recorded  in  the  newspaper  stories  and  my 
circulars  which  I  will  produce.  Then  there  is  the  passage  of 
these  routes  by  the  Board  of  Estimate  at  its  last  meeting  in  July, 
of  1905,  and  how  the  continued  agitation  upon  my  part  in  dis- 
tributing circulars  to  the  Supreme  Court  and  all  public  people 
kept  the  job  halted  up  until  September  of  1905,  just  before  the 
election. 

Again  the  job  was  just  about  to  be  consummated  when  I  got 
out  a  paper,  a  copy  of  which  I  have  here  with  me.  ISTow  this  pa- 
per stopped  the  job  from  getting  through  at  that  time,  September, 
190'5.  I  am  going  to  take  a  second  to  read  just  one  headline  from 
the  ISTew  York  Times  of  September  1st,  190'5 :  "  Wew  Subways 
Under  Way  Within  Six  Months."  This  kind  of  headlines  ran  on 
for  fifteen  years,  and  'eveiy  time  they  had  their  hands  on  the 
goods,  I.  got.  out  some  literature'  like  this  circular  and  blocked  them 
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again,  sending  it  to  Congress,  Senate,  State  Legislature,  ISTewspa- 
pers  and  public  men  and  scandalizing  each  successive  attempt. 

I  am  hastening  over  this  in  order  tO'  get  away  from  here,  but 
I  want  to  recount  how  on  November  30,  1906,  the  Rapid  Transit 
Commission  resolved  not  to  take  advantage  of  the  Elberg  Law, 
but  to  leaise  proposed  new  roads  to  the  contractors;  how  Tyho 
Union  ISTo.  6  authorized  a  meeting  on  December  2d  and  compelled 
a  complete  reversal  of  their  position  by  the  officials  on  a  resolu- 
tion offered  by  Comptroller  Metz  in  the  Board  of  Estimate  on 
December  7th,  1906. 

Senator  Thompson. —  Well,  we  don't  have  to  go  into  those  de- 
tails now,  you  know.  Your  idea  is  to  —  A.  To  show  this  con- 
spiracy right  up  until  its  final  consummation. 

■Senator  Thomi>son. —  As  I  see  it,  the  difficulty  was  that  when 
the  public  sentiment  was  ripe  to  allow  the  city  to  build  and  run 
the  subways  themselves,  the  debt  limit  was  said  to  be  in  the  way, 
and  when  the  debt  limit  was  said  to  be  ripe  to  allow  the  private 
enterprise  to  have  its  own  way,  the  debt  limit  did  not  stand  at  all. 
In  other  words,  the  cry  was  held  to  prevent  subway  constriiction 
when  private  sources  were  not  in  shape  to  do  what  they  wanted  to 
do.  When  they  got  in  shape,  then  the  debt  limit  never  did  inter- 
fere. The  consequence  is  that  the  Comptroller's  office  was  always 
the  king-pin  of  the  situation,  and  that  the  Comptroller's  office  al- 
ways could  be  used  and  always  was  used  to  bring  the  tidings  to 
the  public  as  to  the  condition  of  the  debt  limit.  Is  that  the  correct 
situation?    A.  Yes,  sir. 

Senator  Thompson. —  ISTow,  assuming  that  you  will  carry  that 
story  out,  I  think  I  understand  the  situation.  You  carry  that 
story  out.  You  can  do  it  between  now  and  the  first  of  August, 
any  way.  You  can  take  your  time.  I  understand  your  situation. 
Your  story  will  be  invaluable  to  the  Committee,  because  it  gives 
the  story  in  your  own  way.  As  I  understand,  you  have  practically 
given  this  matter  your  entire  attention  from  the  time  it  started, 
right  down  to  now.     A.  Yes,  sir.     Eighteen  years. 

Senator  Thompson. —  ISTow,  if  that  is  agreeable,  and  if  Mr. 
Bedford  will  do  that,  we  will  continue  the  story  right  from  here. 
You  put  what  you  wish  to  say  down,  Mr.  Bedford,  and  we  will  run 


Report  of  Joint  Legislative  Committee  875 

it  into  the  record.  The  understanding  is  that  the  remainder  of  this 
story  goes  into  the  record  in  typewritten  form.    We  will  turn  the 
Committee's  stenographer  over  to  Mr.  Bedford  if  he  desires.     We 
will  suspend  now  until  to-morrow  morning. 
Adjournment. 


JUNE  27,  1916. 

Municipal  Building,  JSTew  Yoek. 

Morning  s^sion      Tuesday,  June  27,  1916. 

Meeting  convened  at  11  o'clock.  Senator  Thompson,  presiding. 

Mr.  Moss. —  In  connection  with  the  Long  Acre  Company  mat- 
ter I  wish  to  read  in  evidence  the  Thirteenth  Finding  of  Facts  in 
the  decision  in  the  case  of  the  Metropolitan  Trust  Company  of  the 
City  of  ISTew  York  against  the  Long  Acre  Electric  Light  and  Power 
Company,  Empire  Trust  Company  et  al.,  which  decision  was 
signed  by  Samuel  Greenbaum,  Justice  of  the  Supreme  Court, 
dated  JSTew  York  City,  February  16,  1914. 

"  Thirteenth :  The  Wew  York  Edison  Company  has  since 
1908  been  hostile  to  the  defendant  and  has  endeavored  to  em- 
barrass and  keep  defendant  from  transacting  its  business. 
The  purchase  of  the  outstanding  bonds  and  coupons  of  said 
defendant,  the  attempt  to  call  due  the  principal  of  said  bonds, 
and  the  bringing  of  this  action  were  done  with  a  hostile  in- 
tent and  were  all  parts  of  a  scheme  of  the  New  York  Edison 
Company  to  injure  the  said  defendant  Long  Acre  Electric 
Light  &  Power  Company.  If  any  default  in  the  payment  of 
interest  exists,  the  same  was  partially  contributed  to  or  wholly 
caused  by  the  ISTew  York  Edison  Company." 

I  wish  to  read  in  evidence  on  the  conditions  relating  to  the  Pub- 
lic Service  Commission,  a  letter  from  County  Judge  Eobert  H. 
Eoy,  dated  April  19,  1916,  at  the  County  Court  Chambers,  Kings 
County,  Brooklyn,  ISTew  York,  as  follows : 

"  My  dear  Mr.  Moss : 

"  This  is  in  reply  to  your  letter  of  the  17th  inst. 

"  The  question  to  which  you  refer  is  somewhat  ancient 
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Mstory;  it  occurred  shortly  before  Judge  McCall  was  ap- 
pointed on  the  Public  Service  Commission,  although  it  had 
no  reference  whatever  to  him. 

"  There  was  then  in  existence  in  Brooklyn,  a  self-consti- 
tuted body  called  the  Brooklyn  Eapid  Transit  Conference. 
I  was  made  a  member  of  that  Conference  by  somebody.  I 
never  knew  how  or  why  I  was  appointed.  The  Conference 
held  luncheons  at  the  Hotel  Bossert  once  a  week.  I  attended 
on-ly  one  of  these. 

"At  that  time  there  was  a  vacancy  in  the  Public  Service 
Commission,  and  the  name  of  Mr.  Eiggs,  formerly  of  the 
'New  York  Sun,  was  being  prominently  mentioned  as  a  likely 
appointee.  At  the  luncheon  the  question  arose  whether  the 
members  of  the  Conference  ought  to  take  any  action,  and 
there  was  a  discussion  in  which  everybody  present  in  turn 
was  asked  to  take  part.  The  Conference  was  made  up  of 
real  estate  agents  and  a  few  prominent  men. 

"  During  the  discussion  there  were  many  present  who 
seemed  to  think  that  the  statement  which  had  been  made  con- 
cerning j\j[r.  Biggs,  that  he  would  represent  the  Brooklyn 
Eapid  Transit  on  the  Public  Service  Commission,  was  not 
an  objection  to  him,  because  inasmuch  as  the  Interborough 
was  being  cared  for  by  some  of  the  then  present  members  nf 
the  Commission,  it  was  only  right  that  the  Brooklyn  Eapid 
Transit  should  have  a  representative. 

"  When  it  came  my  turn  to  speak,  I  told  the  gentlemen 
I  did  not  suppose  that  what  they  thought  or  I  thought  at  that 
meeting  would  influence  public  sentiment  on  the  subject,  but 
that  I  could  not  patiently  listen  to  such  sentiments,  and 
thought  it  was  about  time  that  consideration  was  given  to 
having  the  public  represented  on  the  Commission  rather  than 
the  railroad  companies.     . 

"  That  ended  my  relations  to  the  conference.  I  never  at- 
tended another  meeting,  for  I  was  satisfied  that  those  mem- 
bers who  were  not  friendly  to  the  Brooklyn  Eapid  Transit 
were  utterly  incapable  of  dealing  with  the  subject,  and  I  had 
no  desire  to  ally  myself  with  the  other  men,  whose  interests 
were  so  closely  connected  with  the  interests  of  the  railroad 
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companies,  that  they  considered  the  interests  of  the  public 
to  be  secondary. 

''As  I  stated,  this  is  rather  ancient,  history,  because  the 
personnel  of  the  Public  Service  Commission  has  entirely 
changed  since  that  time." 

I  will  also  read  this  letter  which  was  sent  by  Jerome  C.  Cook, 
who  has  an  office  on  Forty-second  Street,  but  can't  be  reached  by 
subpoena,  to  Senator  Thompson,  dated  March  25,  1916: 

"  Some  years. ago^  shortly  before  the  contracts  for  building 
the  subway  were  signed,  there  was.  a  meeting  at  the  l^ational 
Arts  Club  held  to  tell  the  members  something  about  what  was 
being  done  for  transit  and  what  the  Public  Seryice  Commis- 
sion was  for.  There  were  present  as  speakers  among  others 
Mr.  Place  of  the  ISTew  York  Central,  another  railroad  vice- 
president  and  several  members  of  the  Public  Service  Com- 
mission (Mr.  Willcox  is  the  only  one  I  remember  by  name) 
and  Mr.  McAdoo  of  the  Hudson  Tubes. 

"  Willcox  tried  to  tell  us  what  the  Public  Service  Com- 
mission had. done  for  the  citizens.  The  two  points  that  have 
remained  in  my  mind  as  especially  dwelt  upon  by  him  was 
the  promise  of  the  B.  E.-  T,  to  stop  the  rattling  of  windows 
in  some  of  the  cars  and  to  remedy  some  flat  wheels. 

"  Then  Mr.  McAdoo  spoke.  He  told  us  what  his  offer  was 
to  the  city;  said  he  had  had  no  answer  on  his  bid  although 
it  had  been' before  the  committee  for  some  time  and  the  time 
limit  was  almost  up.  That  he  knew  when  he  submitted  his 
bid  he  had  no  chance  no  matter  what  terms  he  offered  and 
then  turning  to  the  members  of  the  Commission  present  said : 
'  I  challenge' you  gentlemem  to  say  here  and  now  that  it  is  not 
all  cut  and  dried  to  turn  the  building  of  the  new  subways 
over  to  the  Interboro'.  The  members  of  the  Commission 
simply  grinned' and  neither  then  or  later  denied  the  charge 
or  commented  on  it  in  any  way." 

I  read  in  evidence  a  letter,  signed  by  W.  E.  Willcox,  on  the 
paper  of  the  Public  Service  Commission,  dated  June  10,  1910. 
addressed  to  Hon.  William  J.  Gaynor,  Mayor,  City  of  New  York. 
City  Hall,  New  York: 
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"  Confirming  our  oral  understanding,  I  have  arranged  for 
a  joint  conference  on  Friday,  June  17th  at  3  p.  m.  at  this 
office  between  the  Transit  Committee  of  the  Board  of  Esti- 
mate and  Apportionment  and  a  committee  of  the  directors 
of  the  Brooklyn  Eapid  Transit  Company,  and  the  members 
of  the  Public  Service  Commission  to  consider  the  general 
question  of  enlargement  of  the  facilities  of  certain  companies 
of  the  Brooklyn  Eapid  Transit  system. 

"  I  am  informed  that  the  committee  from  the  Board  of 
Directors  of  the  company  consists  of  Messrs.  Anthony  IST. 
Brady,  Walter  G.  Oakman  and  T.  S.  Williams." 

Ernest  C.  Mooee,  having  been  duly  sworn,  testified  as  fol- 
lows: 

Mr.  Klein. —  Mr.  Moore,  you  are  an  engineer  ?    A.  Yes,  sir. 

Q.  (By  Mr.  Klein)  did  you  bid  for  the  construction  of  ducts 
for  the  new  subway?  A.  I  bid  on  the  construction  of  the  duets 
at  44th  Street  for  the  Queensboro  subway. 

Q.  What  were  the  specifications  for  the  contract  as  you  recall 
them?  A.  Well,  I  don't  recall  the  entire  specifications,  but  it 
required  the  construction  of  a  duct  line  in  44th  Street,  running 
from  Lexington  Avenue  to  Eirst  Avenue  and  down  Eirst  Avenue 
to  42d  Street  and  through  the  42d  Street  shaft  of  the  Queens- 
boro column. 

Mr.  Moss. —  What  kind  of  ducts?  A.  They  were  ducts  for 
carrying  power  for  the  Queensboro  subway. 

Q.  (By  Mr.  Klein)  Those  ducts  were  separated  from  the  sub- 
way structure  itself,  were  they  not  ?    A.  Yes. 

Q.  When  did  you  bid  on  the  contract  ?  A.  I  think  it  was  Au- 
gust 4,  1915. 

Q.  When  was  the  contract  awarded?    A.  September  10,  1915. 

Q.  The  Public  Service  Commission  awarded  the  contract  on 
that  date?    A.  Yes. 

Q.  Could  you  proceed  with  your  construction  at  that  time  or 
soon  thereafter?    A.  ISTo,  I  could  not. 

Q.  What  was  the  reason  ?  A.  The  contract  had  to  be  approved 
by  the  Board  of  Estimate. 
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Q.  Was  it  approved  ?    A.  It  was  not. 

Q.  At  no  time?  A.  I  have  no  knowledge  of  its  having  been 
approved  at  all  directly.  I  understand  that  it  was  approved  at 
some  meeting  very  recently. 

Q.  How  long  did  you  wait  to  hear  of  the  approval  of  the  con- 
tract ?     A.  About  nine  months. 

Q.  And  during  that  time  you  were  unable  to  begin  any  con- 
struction work?     A.  I  was. 

Q.  Why  was  the  approval  of  the  contract  delayed  by  the  Board 
of  Estimate  ?  A.  There  was  an  argument  between  the  Bureau  of 
Contract  Supervision  and  the  Public  Service  Commission  as  to 
whether  the  expense  of  this  construction  should  be  charged  to 
equipment  or  construction  of  the  subway  system. 

Q.  What  did  the  Public  Service  Commission  say?  That  it 
should  be  charged  to  equipment?  A.  They  said  it  should  be 
charged  to  construction. 

Q.  What  was  the  decision  of  the  Board  of  Estimate  in  the  mat- 
ter?    A.  They  decided  that  it  was  equipment. 

Q.  What  is  the  difference  between  the  two  terms  so  far  as 
affecting  Contract  Xo.  3,  under  which  this  was  a  part  ?  A.  Un- 
der the  contract  for  construction  the  payment  is  made,  as  I  under- 
stand it,  by  the  City,  for  which  they  issue  corporate  stock,  as  au" 
thorized  by  the  Board  of  Estimate.  If  it  is  equipment,  the  same 
is  let  and  paid  for  directly  by  the  railroad  company. 

Q.  Then  that  involved  a  large  question  so  far  as  the  construc- 
tion of  the  subway  and  the  ducts  is  concerned  ?    A.  Yes. 

Senator  Thompson. —  ~N(yw  we  have  been  having  some  difficulty 
for  the  last  two  or  three  days  in  the  matter  that  came  up  at  the 
City  Hall. 

Three  days  ago  the  Committee  sent  to  the  City  Hall  for  cer- 
tain correspondence.  We  were  unable  to  find  it.  The  correspond- 
ence became  materially  involved  in  relation  tO'  the  Controller's 
office  of  the  City  of  New  York  and  the  matter  came  up  after  the 
examination  of  the  Controller  on  the  stand.  As  I  explained  the 
other  day,  this  was  not  a  matter  of  fig-ures,  but  it  was  a  matter  for 
investigating  a  person  who  has  the  ability  to  find  certain  papers 
that-  in  an  investigation  of  this  kind  you  might  want.  We  had 
made  certain  examinations  of  these  files  and  the  time  has  gone 
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by,  so  that  when  I  asked  for  those  papers  why  I  asked  for  them 
through  that  channel,  but  we  were  not'  able  to  find  them.  Then 
I  asked  Mr.  Moss  to  take  Mr.  Klein  with  him  and  go  over  there 
for  the  papers,  which  he  did.  The  Mayor  refused  to  permit  Mr. 
Klein  to  go  into  the  records.  Now  I  am  afraid  that  that  action 
on  the  part  of  the  Mayor  will  have  defeated  the  result  of  this  in- 
vestigation. That  I  regard  as  highly  unpardonable.  The  ques- 
tion as  to  what  we  find  through  the  public  records  is  the  most 
important  function  of  this.  Committee.  The  question  as  to  the 
trustworthiness  of  one  of  our  assistants  is  of  course  imporant,  but 
itds  a  personal  matter. 

The  course  that  we  have  taken  in  the  last  two  or  three  days  has 
been  because  of  the  greater  and  more  important  question  involved, 
and  I  was  afraid  that  because  of  the  delay  in  our  obtainingthe  in- 
formation, that  we  might  lose  the  benefit  of  it,  and  the  indications 
were  given  exactly,  so  that  it  became  knowU'  as  to  what  we  were 
there  for.  The  information  had  to  do  originally  with  some  of  the 
activities  of  an  employee  in  the  office  of  the  Controller  by  the  name 
of.  Charles  O'Malley,  and  he  has  charge,  I  am  told,  of  real  estate 
transactions,  where  real  estate  is  taken  by  the  City  and  sums  of 
money  are  awarded  by  the  City  to  the  owners  of  the  real  estate  ■ 
for  it.  It  is  a  confidential  position  in  the  Controller's  office  I 
am  told. 

jSTot  until  this  morning,  through  this  delay,  were  we  ^  able  to 
get  the  record  that  we  desired  in  the  City  Hall,  and  I  am  in- 
formed that  we  have  it. 

On  issuing,  a  suhpoena  to  Charles  0'M.alley,  we  find  thiat  he  is 
not  in  town,  and  nobody  in  the  Controller's  office  has  any  infor- 
mation that  he  will  give  us  in  regard  to  his  whereabouts.  They 
say  he  is  on  his  vacation;  that  he  will  not  return  until  Monday 
or  thereafter.  They  say  that  he  has  not  had  a  vacation  for  a  long 
time  and  therefore,  they  don't  know  when  he,  will  return.  The 
fact  that  this  Committee  intends  to  adjourn  on  Saturday,  and  the 
fact  that  this  vacation  ends  on  Monday  are  two  facts  that  the  Com- 
mittee might  take  into  consideration,  as  to  whether  or  not  the 
vacation  is.  taken  timely  by  this  particular  man  within  the  last 
few  days  after  we  began  to  look  into  this  matter. 

It  i,s  a  serious  handicap  in  making  this  investigation  now.  and 
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it  is  a  very  serious  matter  that  this  particular  Mr.  O'Malley  should 
have  so  suddenly  go  on  his  vacation,  and  also  that  he  keeps  the 
whereabouts  of  his  pleasure  grounds  so  little  known. 

!N^ow  there  are  certain  records  —  I  don't  know  whether  tht  y 
can,  be, of  use  to  us  — ■  which  we  must  get,  and  you  had  better  ask 
who  in  the  Controller's  office  has  charge  of  those  aiJairs  in  Mr. 
O'Malley's  absence.  And  if  Mr.  O'Malley,  as  a  public  officer,  has 
any  regard  for  his  duty  as  a  public  officer  to  the  people  who  em- 
ploy him,  he  will  postpone  his  vacation  and  return  at  once. 

ISTow  in_  reference  to  the.  fundamental  fact  which  has  disturbed 
the. Chairman  of  the  Committee  for  the  last  two  or  three  days  in 
relation  to  the  Mayor's  action.  !Now  so  far  as  the  records  at  the 
City  Hall  are  not  entangled  in  that,  there  remains  so  far  as  the 
Committee  of  the  Mayor. is  concerned  nothing  except  a  question 
of  facts  in  relation  to  the^  trustworthiness  of  Mr.  Klein.  I  feel 
that  the  Mayor  ought  to  give  the  facts,  and  I  have  not  yet  asked 
the  Mayor  to  come  here  and  have  not  taken  the  matter  up  with 
him  this  morning  at  all.  I  do  not  intend  to  ask  him  to  call,  but  I 
shall  ask  him  for  an  interview  and  will  go  over  to  the  City  Hall 
and-  ask  him  to  give  me  those  facts. 

As  to  the  matter  of  it  losing,  its  public  importance  in  a  general 
way,  why  I  feel  that  I  am.  willing  to  go  over  to  the  Mayor's  office 
and  talk  with  him  about  it.. 

Mr.  Moss. —  Mr.  Chairman,  since' Mr.  Klein's  name  has  been 
mentioned,  I  don't  want  it  to  stand  upon  the  record  as  though 
there  were  merely  a  suggestion  by  the  Mayor  that  Mr.  Klein  is 
untrustworthy  and  that  we 'have  so  little  knowledge  of  our  em- 
ployee that,  we  take  that  suggestion  as  any  imputation  upon  Mr. 
Klein. 

I  think  it  is  a  very  unfair  and  a  very  improper  thing  for  a  man 
to  slur  another  in  the  way  that  the  Mayor  has  seen  fit  to  do  to  JMr. 
Klein.  Mr.  Klein  has  proven  himself  to  be  a  worthy,  a  useful, 
and  a  trustworthy  investigator  for  this  Committee,  and  I  person- 
ally resent  the  imputation  that  is  made  upon  Mr.  Klein  in  thi.s 
way,  and  I  think  I  know  the  reason  for  it.  I  therefore  wish  to 
put  it  upon  the  record.  There  is  no  man  in  New  York  that  knows 
City  conditions  better  than  Mr.  Klein  does.  There  is  no  one  thnt 
has  had  to  do  with  them  in  a  private  way,  not  as  a  public  official, 
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but  as  a  private  citizen,  more  than  Mr.  Klein,  and  no  one  has 
rendered  better  service  to  this  community  than  Mr.  Klein,  and  Mr. 
Klein  has  been  very  serviceable  to  the  Mayor  of  the  City.  But 
there  is  this  fact  that  remains:  Mr.  Klein,  in  an  independent 
way  which  has  always  characterized  him,  published  a  paper  called 
"  Klein's  Weekly,"  and  Mr.  Klein  did  not  hesitate  in  that  paper 
to  hold  members  of  the  Board  of  Estimate,  particularly  Mr. 
Mitchel,  Mr.  Prendergast,  Mr.  McAneny  responsible  for  the  wast- 
ing of  the  City's  money  at  a  time  when  money  was  needed  for 
subways  and  at  a  time  when  it  was  claimed  that  there  was  a  per- 
sistent effort  to  cut  into  the  debt  margin.  I  have  in  my  bag  now 
a  number  of  clippings  from  "  Klein's  Weekly,"  in  which  he  holds 
Mr.  Mitchel,  Mr.  McAneny  and  Mr.  Prendergast  by  name  re- 
sponsible for  such  items  as  Dreamland  Park,  Seaside  Park,  East 
Eiver  Park,  Marginal  Railway,  and  things  of  that  kind.  Later 
he  published  a  book  entitled  "  Bankrupting  a  Great  City,"  in 
which  he  did  not  use  names,  but  his  references  were  very  plain, 
so  that  he  was  holding  in  publication  these  officials  of  the  City 
responsible  for  the  wasting  of  the  City's  funds,  and  in  my  opinion 
that  has  led  the  Mayor  to  dislike  Mr.  Klein,  and  he  has  taken  this 
indirect  way  of  aspersing  by  imputation  his  character,  and  I  think 
that  we  owe  it  to  ourselves  and  to  a  faithful  and  useful  assistant 
of  the  Committee  to  compel  Mr.  Mitchel  to  specify  and  stand  up  to 
his  accusation  like  a  man,  and  I  believe  Mr.  Klein  wants  nothing 
better  than  that.  I  understand  from  Mr.  Klein  that  it  is  his  desire 
that  the  Mayor  should  specify  as  publicly  as  he  likes  the  items 
which  he  would  insinuate  or  charge  untrustworthiness. 

Senator  Thompson. —  I  rather  dislike  the  idea  of  bringing  the 
Mayor  over  here. 

Mr.  Moss. —  I  am  not  willing  to  accept  the  services  of  a  man 
who  works  as  faithfully  as  Mr.  Klein  and  not  stand  up  for  Mr. 
Klein. 

Senator  Thompson. —  In  a  matter  of  this  kind  there  is  a  certain 
amount  precedence  that  is  due  to  the  Mayor  of  this  City. 

Me.  John  J-  McDeemott,  having  been  duly  sworn,  testified 
as  follows: 
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Q.  (By  Senator  Thompson.)  What  is  your  office  in  the  Con- 
troller's office?     A.  Chief  Clerk. 

Q.  Do  you  know  Mr.  Charles  O'Malley  ?    A.  Yes,  sir. 

Q.  I  understand  he  is  not  in  the  Controller's  office  today.  A. 
ITo. 

Q.  Where  is  he  ?  A.  The  last  I  knew  he  was  up  at  Alexandria 
Bay. 

Q.  How  long  ago  did  he  go?  A.  Last  Thursday  afternoon, 
and  he  will  be  away  until  about  the  5th  of  July. 

Q.  Is  it  Alexandria  Bay,  New  York?  A.  His  last  address 
there  was  Marsden  House. 

Q.  When  did  you  last  hear  from  him?  A.  I  have  not  heard 
from  him  since  he  left. 

Q.  You  say  he  has  not  had  a  vacation  before  in  sometime  ?  A- 
He  usually  does  not  take  much  of  a  vacation. 

Q.  How  long  have  you  been  in  the  Controller's  office?  A. 
Twenty-five  years. 

Q.  How  long  has  he  been  there  ?    A.  Seven  years. 

Q.  For  the  last  seven  years  he  has  not  taken  any  vacation  ? 

I  don't  say  that.  He  takes  week-ends.  I  don't  know  that  he 
takes  a  week  at  one  time. 

Senator  Thompson. — - 1  will  issue  a  subpoena  for  Mr.  Charles 
O'Malley. 

Mr.  Klein. —  Mr.  Chairman,  I  have  no  objection  to  your  seeing 
the  Mayor  with  regard  to  me.  I  am  very  glad  that  you  are  going 
over  there. 

The  day  the  Mayor  issued  that  statement  to  the  newspapers,  and 
not  to  this  Committee,  insinuating  something  about  my  record  and 
personal  character  —  and  I  quote  his  words  —  before  I '  knew  of 
such  a  statement  or  before  you  knew  of  such  a  statement,  I  told 
you  I  requested  the  Mayor's  presence  before  this  Committee  to 
explain.  That  invitation  was  issued  by  Senator  Lawson,  Acting 
Chairman.    The  Mayor  has  not  responded  to  that  invitation. 

Now  I  again  request  the  Chairman  to  invite  the  Mayor  to  come 
before  this  Committee  and  explain  his  statement.  If  he  fails  to 
accept  the  invitation,  I  ask  the  Chairman  to  subpoena  the  Mayor 
before  this  Committee. 
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Senator  Thompson. —  We  will  see  about  that. 

Mr.  Klein. —  The  Mayor  will  not  escape  the  responsibility  for 
what  he  said. 

Senator  Thompson. —  ISTow  there  is  one  more  witness  since  we 
have  been  attempting  to  get  Mr.  Walter  Gr.  Oakman,  one  of  the 
Directors  of  the  Brooklyn  Rapid  Transit  and  also  one  of  the  Di- 
rectors of  the  Hudson  Tubes ;  an  Executor  of  the  estate  of  Andrew 
Freedman,  and  one^  of  the  Directors  of  the  Guaranty  Trust  Com- 
pany. Mr.  Oakman  was  subpoenaed  before  this  Committee  some 
time  in  the  winter  and  was  excused,  and  he  promised  his  presence 
whenever  requested  by  the  Chairman.  We  don't  get  information 
that  he  is  out  of  town,  but  we  have  been  unable  to  serve  a  subpoena 
since  last  week.  I  referred  the  matter' to^  Mr.  Yeomans  to  ask 
Mr.  Oakman  to  appear  this  morning.  I  had  him  on  the  telephone 
this  morning  and  he  said  he  had  been  able  to  get  in  touch  with 
him,  and  he  would  be  here  this  afternoon  at  2  :30. 

I  received  a  letter  yesterday  morning  direct  to  me,  which  said  : 

"  Before  you  close  up  shop  will  you,  very  kindly  find  out 
why  the  5th  Avenue  Bus  Company  is  allowed  to  use  Washing- 
ton Square  Park  for  a  garage.  This  company  has  got  so  bold 
of  late  that  they  rope  off  about  eighty  square  feet  of  the 
children's  play  ground.  They  keep  two-  unsightly  water  iDar- 
rels  in  the  park.  If  I  were  to  throw  a  piece  of  paper  in  the 
park  I  would  probably  be  arrested  and  fined  ten  (10)  dollars. 
Yet  here  is  a  rich  company  who  is  allowed  to  make  a  pest  hole 
out  of  one  of  our  parks.     Who  is  getting  the  graft  ? 

"  Honorable  Sir,  why  not  look  over  the  ground  yourself. 
The  proof  of  the  pudding  is  in  the  eating  of  it  at  all  stages  of 
the  game. 

"  Please  keep  up,  the  good  work. 

"  With  great  esteem,  I  am, 

"  THOMAS  A.  PURTELL, 

"  669  Greenwich  St., 
"  Borough  of  Manhattan." 

I  called  Mr.  Quackenbush's  attention  to  this  yesterday  and  his 
suggestion  was  to  ride  up  there,  which  we  did.    We  found  that  the 
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situation  was  about  as  presented  in  the  letter.  It  did  rope  off 
part  of  the  play. ground  and  they. did  also  keep  two  water  barrels 
from  which  they  poured  water  into  the  cars  (what  they  .did  not 
spill  on  the  street),  and  .that  situation  was  about  as  indicated. 
A  question  occurs  to  me  as  to  whether  or  not  the  city  is  in  the 
habit  of  granting  those  privileges  in  the  street  to  other  people. 

I  found  the  facts  in  that  letter  to  be  correct  and  that  is  why 
I  put  it  on  the  record. 

Mr.  Quackenbush. —  After  my  conversation  with  the  chairman 
I  also  went  up  there  last  night  and  looked  the  ground  over,  and 
I  agree  the  facts  are  substantially  stated  in  that  letter.  I  talked 
with  the  -president  of  .the  Fifth  Avenue  Coach  Company,  .Mr. 
Meade.  He  stated  to  me  that  during,  the  period  when  a  great 
many  tramsient  visitors  are  in  ISTew  York,  it  has  been  their  habit 
to  go  to  Washington  Square  because  they  know  that  that  is  the 
southern  end  of  the  route  and  they  have  been  congregating  there 
in  order  to  get  on  the  busses  and  get  on  the  top,  and  that  there 
was  crowding.  He  said  they  had  a  right  to  be  in  the  street  and 
they  had  a  right  to  go  there  to  get  on  the  busses.  There  was  some 
disorder,  however,  and  they  took  it  up  with  some  ofBcer  —  I  think 
it  was  with  the  Park  Commissioner  .himself  —  about  a  Tvay  to  se- 
cure an  orderly  handling  of  those  people,  so  that  the  people  who 
wanted  to  take  the  busses  up  Riverside  Drive  could  group  them- 
selves in  one  place,  and  those  going  up  St.  Nicholas  Avenue  could 
group  themselves  in  another  place. 

So  far  as  the  barrels  are  concerned,  the  Committee  doubtless 
noticed  that  they  are  painted  a  deep  olive  green  to  make  them  ar- 
tistic, and,  I  said  to  the  chairman  and  the  president,  if  any  com- 
plaint should  come  from  any  citizen  about  that  use  of  the  park, 
I  see  no  reason  v^hy  they  could  not  in  some  of  theadjoining  places 
on  the  southerly  side  find  storage  for  those  barrels,  carry  the  water 
over  there,  and  remove  that  objection.  The  president  said  he 
would  take  that  under  consideration.  There  is  no  desire  to  use 
the  public  space  as  a  garage.  The  whole  thing  has  been  done  as 
a  matter  of  convenienceto  the  public. 

Senator  Thompson. —  We  will  refer  the  matter  to  the  Park  Com- 
missioner, and  I  will  send  him  this  letter. 
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Mr.  Quackenbusli. —  ISTow  while  I  am  here  I  will  take  up  an- 
other matter.  I  got  word  that  you  desired  the  presence  of  Mr. 
Hedley  at  12 :30  today.  Mr.  Hedley  left  last  night  for  Niagara 
Palls  to  attend  the  State  Convention  of  Railways.  It  is  a  matter 
that  requires  his  attendance. 

Mr.  Moss. —  Perhaps  Mr.  Quackenbush  could  answer  some  ques- 
tions, Mr.  Klein.     (We  will  manage  this  some  other  way  I  guess.) 

Senator  Thompson. —  J  don't  think  Mr.  Hedley  went  away  he- 
cause  we  wanted  him. 

Mr.  Klein. —  To  recall  the  facts  of  your  contract,  Mr.  Moore, 
the  Board  of  Estimate  finally  approved  the  contract  and  voted  the 
corporate  stock  under  a  stipulation,  was  it  not?  A.  (By  Mr. 
Moore)  I  think  they  did.    I  have  never  received  any  notice  of  it. 

Mr.  Klein. —  I  will  read  an  extract  from  the  report  of  the  Con- 
troller to  the  Board  of  Estimate  on  May  13,  1916,  as  follows: 

"  The  original  application  for  consent  to  this  contract 
award  was  denied  by  the  Board  on  December  3,  1916,  on 
receipt  of  the  opinion  of  the  corporation  counsel  dated  No- 
vember 10,  1915,  to  the  effect  that  such  construction  cost 
should  be  the  obligation  of  the  lessee  under  the  terms  of  Con- 
tract No.  3,  and  not  of  the  City,  as  proposed  by  the  requisi- 
tion for  funds. 

"As  the  result  of  conferences  held  between  the  Chairman 
of  the  Committee  on  Transit  of  the  Board,  the  representa- 
tives of  the  Law  Department,  Public  Service  Commission 
and  the  Interborough  Rapid  Transit  Company,  the  lessee,  a 
fonn  of  stipulation  has  been  devised,  to  be  signed  by  the  City 
and  the  lessee,  whereby  the  consent  of  this  Board  to  this  con- 
tract award,  will  act  without  prejudice  to  the  rights  of  the 
City  in  any  subsequent  legal  proceedings  to  be  undertaken 
in  the  matter,  and  assuring  that  the  lessee  will  reimburse  the 
City  for  such  costs  if  determined  to  be  a  proper  equipment 
charge.  I  am  advised  that  this  stipulation  meets  the  approval 
of  the  corporation  counsel." 
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That  suggests  the  opening  of  a  legal  'dispute  over  the  entire  mat- 
ter of  duct  charges  and  equipment,  does  it  not  ?  A.  Certainly  it 
does. 

Q.  And  the  Controller  says  that  the  amount  involved  is  a  mil- 
lion dollars  ?  A.  I  fail  to  see  how  a  stipulation  from  the  corpora- 
tion counsel  can  make  legal  an  illegal  matter. 

Q,  First  in  your  case  you  were  willing  to  accept  the  contract 
when  it  was  first  awarded  to  you,  were  you  not  ?  A.  I  provided 
bonds  and  was  ready  to  accept  it  at  that  time. 

Q.  Have  you  since  declined  the  contract  ?    A.  I  have. 

Q.  On  what  grounds  ?  A.  On  the  grounds  of  nine  months  in- 
action on  the  part  of  the  City.  I  could  not  afford  to  keep  myself 
bound  under  this  contract  for  an  indefinite  time.  The  City  re- 
quired me  to  take  action.  As  a  matter  of  fact  the  value  of  the 
work  had  increased  at  least  fifty  per  cent,  during  that  period  of 
time. 

Q.  How  do  you  figure  that  ?  A.  On  the  various  labor  and  ma- 
terial necessary  to  go  into  the  work. 

Q.  What  material  is  required  in  this  contract  ?  A.  Well  there 
is  a  certain  amount  of  steel.  Steel  at  that  time  was  worth  $35  a 
ton.     It  is  worth  about  $85  a  ton  now. 

Q.  Nine  months  made  that  difference?     A.  Yes. 

Q.  What  else  ?  A.  As  a  matter  of  fact  the  bids  of  steel  on  the 
last  subway  letting  was  almost  100  per  cent,  advance. 

Q.  What  was  the  cost  of  steel  prior  to  the  war,  structural  steel  ? 
A.  Structural  steel  for  the  past  two  or  three  years  has  been  com- 
paratively cheap.    It  has  been  $35  or  $40  a  ton. 

Q.  What  other  material  do  you  require  to  fulfill  your  contract  ? 
A.  Ducts  have  increased  from  about  four  and  a  quarter  cents  per 
duct  foot  to  about  six  and  a  half  cents  per  duct  foot. 

Q.  Any  other  material?  A.  There  is  a  very  considerable 
amount  of  rock  excavation  for  which  we  have  to  use  dynamite. 
It  has  gone  up  from  18  cents  a  pound  to  40  cents  a  pound.  When 
I  bid  on  this  work,  good  labor  was  $1.65  a  day ;  labor  is  now  worth 
$2.50  a  day,  and  they  are  not  willing  to  work  and  are  independent. 

Q.  Isn't  such  a  price  of  $1.65  under  the  prevailing  rate  of  wage  ? 
A.  That  was  the  prevailing  rate  of  wage. 
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Q.  The  point  involved  in  your  contract  is  tliat  these  ducts 
are  separated  from  the  subvray  proper,  and  that  as  such,  the  con- 
struction is  construed  diflFerently  by  the  City  authorities  than  by 
the  Public  Service  Commission  ?     A.  Yes. 

Q.  That  construction  is  made  under  v^hat  article  in  Contract  3  ? 
A.  Well,  I  could  not  tell  you  the  exact  number  of  the  contract 
article.  If  you  have  a  copy  of  it,  I  can  probably  find  it.  I  made 
a  brief  on  the  matter  myself,  which  refers  to  all  those  articles. 
I  have  not  a  copy  of  it  here. 

Q.  Well  you  have  notified  the  Public  Service  Commission  that 
you  refused  to  accept  the  contract  as  finally  approved  by  the  Board 
of  Estimate?     A.  Yes. 

Q.  On  the  groimd  that  it  would  be  a  loss  to  you  now  ?  A.  At 
that  time  that  I  refused  to  accept  the  contract,  no  action  had  been 
taken  by  he  Board  of  Estimate  in  the  completion  of  this  award, 
and  I  felt  that  the  matter  had  been  in  abeyance  long  enough.  I 
did  not  know  when  they  were  going  to  take  action,  and  at  the  same 
time  I  felt  it  had  gone  so  far  that  it  would  mean  a  loss,  while 
originally  it  would  have  meant  a  profit. 

Mr.  IIoss. —  I  place  in  evidence  a  letter  written  by  the  Con- 
troller, showing  the  debt  limit  statements  from  1908  to  1916: 

"  In  response  to  a  request  from  Mr.  H.  H.  Klein,  asking 
that  you  be  furnisihed  with  a  statement  for  the  purposes  lof 
the  Thompson  Committee,  showing  the  City's  borrowing  mar- 
gin as  at  the  first  of  January  of  the  years  stated  hereunder, 
the  Comptroller  directed  me  to  prepare  and  transmit  to  you 
such  a  statement.  The  City's  debt-incurring  power  as  at 
the  different  dates  stated  was  as  follows : 

January  1,  1908 $27,695,740.52    (a) 

January  1,  1909 48,605,84-7.85 

January  1,   1910 .      58,764,207.37 

January  1,  1911 78,88.6,025.67   (b) 

January  .1,  1912 ,  125,684,696.61    (c) 

January  1,  1913 88,814,093.45 

March    31,  1913 70,687,707.33  -(d) 

January  1,  1914 51,37-3.749.62 

January  1,  1915 56,792,917.06 

January  1,  1916 54,326,698.54 
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''  (a)  Tie  figures,  thus  indicated  above  reflect  the  margin 
of  debt  limit  as  then  construed.  If  the  debt- incurring  power 
of  the  City  had  been  determined  then  in  accordance  with  the 
principles  subsequently  laid  down  by  the  Court  of  Appeals 
themargin  would  have  been  $57,093,000,  or  practically  $30,- 
000,000  more. 

"  (b)  On  July  5,  1910,  the- Appellate  Division'  of  the  Su- 
preme Court  exempted  $43,808,325.18  of  Manhattan-Bronx 
rapid  transit  bonds. 

"  (c)  On  April  6,  1911,  the- Appellate  Division  exempted 
$3, 614. 400  of  Brooldyn-Manhiattan  rapid  transit'  bonds. 

"(d)  On  January  31,  1913,  the  Appellate  Division  ex- 
empted $69,943,053.55-of  dock  bonds.  On  March  18,  1913, 
the  Board  of  Estimate  and  Apportionment  authorized  con- 
tracts; of  $88,200. 000-  for  rapid  transit  construction  under 
Contjacts  l^os.  3  and  4,  which  became  a  part  of  the  City's 
debt-  the  balance  of  debt-incurring  power  of  the  City,  after 
these  contracts  were  charged,  was  as  indicated  above  by  (d). 
"  I  would  here  direct  attention  to  a  factor  which  shoiild 
not  b©  overlooked,,  viz.,:  that  the  margin  of  Constitutional 
debt-incurring  power  possessed  by  the  City  as  at  the  several 
periods,  stated  was-.eneumbered  by  whatever  commitments  had 
been  made  against  such  by  the  Boai-d  of  Estimate  and  Ap- 
portionment in  the  form  of .  authorizations  for  the  issuance 
of  corporate  stock  (bonds)  to  provide  funds  for  the  carrying 
out  of  public,  improvements  authorized  by  the  Board. 

"  Eor  instance,  on  the  first  of  January  the  City's  debt 
limit,  as  may  be  noted  from  the  foregoing  statement,  was 
$54,326,698.54;,  but,  there  were  commitments  against  this 
consisting  of  reserves  and.  authorizations  for  various  muni- 
cipal improvements  aggregating  $32,094,237.53,  whicli, 
while  not  a  debt,  as  no.  contracts  had  yet  been  entered  into 
based  upon  these  authorizations,  yet  they  were  commitments 
of,  such,  a,  character-  as  practically  resulted  in  reducing  the 
free. mar  gin  available  for  authorization  by  the  Board  of  Esti- 
mate and  Apportionment, to  *$22,232  461.01.  On-  January  1, 
1915,- the /rea  mfflr^rm, was. $19, 157,312.14,  and  at,  the  begin- 
ning of  the  year  preceding,  with  a  debt  limit  of  $51,373,749, 


890        Investigation  of  Public  Sehvice  Commissions 

the  free  margin  available  for  authorizing  new  improvements 
was  $16,579,634.01. 

"  On  January  1,  1910,  the  existing  authorizations  to  incur 
debt  were  many  millions  of  dc'lars  in  excess  of  the  City's 
Constitutional  debt  limit,  or  power  to  incur  debt,  at  that 
time.  This  was  the  cumulative  result  of  authorizing  im- 
provements in  excess  of  debt  limit  on  the  ground  — 

"  (1)  that  authorizations  are  not  dehtj  therefore  that  un- 
til contracts  were  entered  into  by  departments  and  were  also 
registered  by  the  Comptroller  no  debt  was  incurred  (which 
is  correct)  ;  and 

"  (2)  that  authorizations  could  at  any  time  be  reduced 
or  rescinded  —  as  frequently  occurs. 


*  See  Debt  Limit  Statement,  Jan.  1,  1916,  in  manual. 

"  This  policy,  however,  was  stopped  in  1910  and  by  reduc- 
tion in  and  rescindments  of  existing  authorizations ;  by  con- 
tinuous constraint  in  approving  new  authorizations,  and  by 
the  increase  in  realty  assessments,  the  debt-incurring  power 
of  the  City  overtook  and  passed  the  sum  total  of  all  outstand- 
ing authorizations,  so  that,  on  January  1,  1911,  with  a  debt 
limit  of  $78,886,025.67,  there  was  approximately  twenty 
millions  of  dollars  of  free  margin  within  the  debt  limit  for 
the  authorization  of  new  improvements. 

"  The  policy,  since  1910,  of  the  Board  of  Estimate  and 
Apportionment,  based  upon  the  ComiJtroUer's  decision  in  this 
respect,  has  been  to  restrain  and  limit  the  authorizations  for 
the  issuance  of  corporate  stock  to  cover  costs  of  public  im- 
provements to  within  the  sum  total  for  which  contracts  could 
be  entered  into  and  debts  thereby  incurred. 

"  There  is  transmitted  under  separate  cover  a  printed  copy 
of  the  Debt  Limit  statement  as  of  January  1,  1916,  together 
with  a  summary  of  the  Constitutional  provisions,  Legislative 
enactments,  and  court  decisions  which  determine  the  kind  of 
debt  which  enters  into  and  the  kind  of  debt  which  must  be 
excluded  from  the  debt  of  the  City  within  the  Constitutional 
debt  limit.  It  is  under  the  principle  described  in  said  man- 
ual that  the  statement  reflecting  the  Constitutional  debt-iu- 
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curring  power  of  the  City  have  been  prepared  since  January 
1,  1910." 

Me.  Daniel  L.  Tuejyee^  having  been  previously  sworn,  testi- 
fied as  follows : 

Q.  (By  Mr.  Schuster.)  Mr.  Turner,  you  are  familiar  with  the 
certificate  for  tracks  between  the  Public  Service  Commission  and 
the  !N"ew  York  Municipal  Corporation  ?    A.  Yes. 

Q.  And  that  certificate  authorized  the  ISTew  York  Municipal 
Railway  Corporation,  among  other  things,  to  third-track  certain 
of  its  existing  elevated  lines,  particularly  the  Brooklyn  and  the 
Fulton  Street,  the  Myrtle  Avenue  line,  and  also  to  reconstruct  the 
existing  elevated  lines  so  as  to  accommodate  the  third  tracks  ?  A. 
Yes,  that  is  so. 

Q.  'Now  the  cost,  the  initial  cost  of  that  third-tracking  and  the 
reconstruction  of  the  elevated  existing  system,  is  borne  by  the  ISTew 
York  Municipal  Railway  Corporation  ?    A.  Yes. 

Q.  But  the  City  has  reserved  the  right  to  terminate  the  fran- 
chised  rights  granted  by  this  certificate  ?    A.  It  has. 

Q.  Any  time  after  ten  years.    A.  Yes. 

Q.  Upon  reimbursing  the  ~New  York  Municipal  for  its  cost  of 
the  third-tracking  of  those  three  elevated  systems  and  in  accord- 
ance with  the  a^nortization  figures  set  forth  in  the  certificate  it- 
self?   A.  That  is  so. 

Q.  In  the  event  of  the  City  availing  itself  of  the  recapture  right 
under  the  certificate,  will  the  City  "receive  or  will  the  City  procure 
the  physical  profits  of  the  existing  railroads  ?  A.  I  don't  under- 
stand so. 

Q.  You  understand  that  the  City  is  not  entitled  to  recapture  it. 
All  that  they  recapture  is  the  third-tracking  and  appertenances  to 
that  third-tracking.     A.   That  is  my  understanding. 

Q.  Is  it  also  a  fact  that  prior  to  the  making  of  this  contract  the 
New  York  Consolidated  Railway  Company,  which  is  the  owner  of 
these  structures,  had  constructed  and  was  operating  additional 
tracks  on  its  elevated  system  ?    A.  Yes,  that  is  so. 

Q.  Those  additional  tracks  that  were  in  existence  prior  to  the 
making  of  the  contract,  they  are  not  recaptured  either  under  this 
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certificate,  are  they  ?  A.  I  think  the  recapture  parts  are  asserted 
in  the  certificate.     Oif-hand  I  can't  answer  that  question. 

Q.  That  seems  to  be  the  fact.  The  reason  that  all  of  the  third 
additiona,l  tracks  which  are  described  in  the  recital  as  being  in 
existence  at  the  time  of  the  making  of  the  contract  are  expressly 
excluded,  with  one  single  exception;  that  is  that  any  of  those  ad- 
ditional tracks  which  were  constructed  or  erected  without  any 
lawful  right  under  existing  franchises  would  be  deemed  a  part  of 
the  recapture  of  the  profit.     A.  Yes. 

Q.  IS'ow  do  you  know  approximately  how  much  of  that  third- 
tracking  was  done  by  the  ISTew  York  Consolidated  Corporation 
prior  to  the  making  of  the  contract  ?  A.  No,  I  could  not  tell  you 
off-hand. 

Q.  Do  you  know  whether  it  was  considerable  or  not  ?  A.  Yes, 
I  ,think  there  was  quite  a  little  of  it  completed.  Of  course  there 
was  third  track  opeartion  in  some  portions  of  the  lines. 

Q.  IN'ow  the  Interborough  Metropolitan  Elevated  System  also 
had  third-tracking  prior  to  the  making  of  the  contract  with  the 
Interborough  ?  Did  it  not  ?  A.  I  did  not  just  catch,  the  drift  of 
that. 

Q.  The  elevated  system  operated  by  the  Interborough  Company 
belongs  to  the  Manhattan  Railway  Company  ?     A.  Yes. 

Q.  And  had  the  Manhattan  Railway  Company  operated  any 
third  tracks  prior  to  January,  1913?     A.  Yes. 

Q.,  On  both  of  the  elevated  systems  in  the  City  there  were  oper- 
ating third,  track  and  additional  trackage  rights  prior  to  making 
the  contract  ?  A.  I  think  that  is  -correct,  but  I  don't  think  the 
proportion  of  third  track  operation  was  comparative  in  extent  — ■ 

Q.  Do  you  know- whether  or  not  this  existing  third-tracking  of 
this  elevated  system  had  to  be, reconstructed  to  conform  with,  the 
third-tracking  requirement  under  the  certificate?  A.  Yes,  that 
was, practically  so  in  the  case  of,  the  Brooklyn  lines,  but  not  in  the 
case  of  the  Interborough  lines. 

Q.  They  had, built  permanent , third-tracking ?  A.  Their  lines 
were  being  built  practically  for  the  same  general  character  and 
equipping  of  operation  and  they  were  already  operating. over  third 
tracks  with  that  same  kind  of  equipment.  In  the  other  case,  how- 
ever, the  character  of  equipment  was  changed. 
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Q.  So  fanas  tie  .B.  E.  T.  is'-concernesdj/it  was  practically, -a  re- 
construction of. aU  their. third-trackingifacilities?    A.  Yes. 

Q.  In. adapting  the  structure  that  carries  the  raiils  of  .the  JBrook- 
lyn  Rapid  Tramsit  Comp-any,  they,  had  to  reeonstnict  practioally 
the  maijor  portion  of  that  sub-structure?  A.  That  is  so,  because 
the  stations  were  lengthened  fox  the  combination  of  their  longer 
trains,  practically  doubled  in  length  all  -the  -way  along,  and  that 
practically  meant  respacing  the  stations. 

Q.  ,Now  the  cost  of  that  reconstruction  of  the  existing  elevated 
systems,  is  that  to  constitute  any  part  of  the  contribution  pro- 
vided for  in  Contract  !N"o.  i  by  the  lessee  ?  A.  Ho,  they  pay  for 
that  independently  of  their  contribution  towards  the  City's  con- 
struction. We  speak  of  the  contribution,  the  thirteen  and  a  half 
million;  none  of  that  comes  out  of  that  amount  of  money. 

Q.  But  whatever  that  expenditure  may  be  on  reconstruction, 
it  is  gotten  through  the  same  process  of  determination  by  the  en- 
gineer as  the  contributed  part  ?    A.  Absolutely. 

Q.  And  it  is  the  expenditures  for  the  reconstruction  that  the 
City  would  have  to  acquire  by  purchase  under  the  certificate,  if 
they  terminated  the  rights  of  the  railroad  company  as  granted  by 
this  certificate  ?  A.  Well,  I  am  not  so  sure  about  that.  That  is 
a  question  that  really  I  have  not  considered.  We  are  keeping 
minute  detail  checks  on  the  cost  of  the  work  that  goes  into  the 
construction. 

'Now  as  I  understand  your  question,  you  wanted  to  know 
whether  all  the  expenditures  made  in  the  process  of  the  thixd 
track  work  and  the  reconstruction  incidental  thereto  would  have 
to  be  borne  by  the  City  in  case  of  the  recapture  of  the  City. 

Q.  Yes.    A.  I  am  not  sure  about  that. 

Q.  That  matter  has  never  been  discussed?  A.  JSTo,  not  to  my 
knowledge. 

Q.  We  find  that  in  the  prior  determination  and  the  Sixth  Quar- 
terly Determination  in  your  evidence  here  so  far  made,  you  segre- 
gate these  expenditures  on  the  ISTew  York  Municipal  under  four 
separate  heads :  First,  "  The  Railroad,"  then  "  Eeoonstruetion 
of  Existing  Railroads,"  :then  "Additional  Tracks,"  and  then  "  Ele- 
vated Extensions."  Now  the  "  Additional  Tracks  "  is  under  a 
separate  certificate.    A.  That  is  so. 
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Q.  And  the  "  Elevated  Extensions  "  is  under  still  another  cer- 
tificate. And  provisions  referring  to  the  "  Recsonstruction  of  Ex- 
isting Railroads  "  are  both  contained  in  the  Contract  No.  4  and  in 
the  certificate  for  the  "Additional  Tracks."  A.  That  is  so.  That 
is  in  the  contract.  The  reconstruction  of  existing  railroads  is  defi- 
nitely described. 

Q,  In  the  certificate  ?  A.  'No,  not  in  the  certificate.  It  is  in 
the  contract. 

Q.  ISTow  I  will  show  you  Exhibit  1  of  June  26th,  which  is  a 
tabulation  of  the  expenditures  by  the  lessee,  covering  the  period 
from  March  19,  1913,  to  June  30,  1913,  inclusive,  and  that  same 
classification  seems  to  run  through  all  of  the  other  determinations. 
A.  Yes. 

Q.  Now  the  amount  of  expenditures  included  under  "  Keeon- 
struction  of  Existing  Railroads  "  has  to  do  with  expenditures  on 
only  the  properties  in  existence  at  the  time  of  making  the  contract  ? 
A.  That  is  right. 

Q.  Now  if  the  City  wants  to  recapture  its  additional  tracks, 
elevated  extensions,  or  the  railroad  or  subway  under  Contract  No. 
4,  under  any  of  those  certificates  or  the  contract,  will  the  City 
be  required  to  reimburse  the  company  for  these  reconstruction 
costs  ?  A.  Well  I  don't  think  the  reconstructed  parts  of  the  exist- 
ing railroads  are  subject  to  recapture.  It  is  only  the  matters  that 
the  companies  were  given  additional  rights  to. 

Q.  You  are  right  in  your  understanding  of  that.  What  I  want 
to  know  is  whether  or  not  the  expenditures  are  a  part  of  what  is 
considered  the  cost  which  the  City  must  pay  on  the  recapture  of 
its  third  tracks  ?  A.  Only  where  they  are  applicable  to  the  parts 
recaptured.  ■  That  is  my  understanding  of  the  contract. 

Q.  Is  that  also  the  understanding  of  the  ofiieers  of  the  Brooklyn 
Rapid  Transit?    A.  I  can't  say. 

Q.  The  interpretation  in  regard  to  those  matters  has  never 
been  discussed  ?    A.  Not  to  my  knowledge. 

Q.  (By  Senator  Lawson)  Do  you  consider  that  the  Broadway 
elevated  is  subject  to  recapture?  A.  The  Broadway  elevated  is 
subject  to  recapture,  but  no  reconstruction  of  existing  railroads, 
which  is  entirely  separate. 
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Q.  For  instance,  the  entire  structure  of  the  Broadway  "  L"  is 
being  absolutely  reconstructed  —  new  structure  and  everything. 
Now  does  any  part  of  the  cost  of  construction  of  the  structure  it- 
self, outside  of  the  third-tracking  of  the  Broadway  "  L,"  come 
within  the  City  contract,  to  be  paid  for  by  the  City  ?  A.  No,  not 
at  all.  It  is  paid  for  under  the  Additional  Track  Certificate,  which 
is  company  money. 

Q.  And  insofar  as  that  particular  system  is  concerned,  if  the 
City  wanted  to  take  that  over  as  a  municipally  owned  line,  they 
would  have  to  buy  it  outright,  exclusive  of  the  third  track  A. 
Yes.    That  is  my  understanding  of  it. 

Q.  (By  Mr.  Schuster)  Now  what  they  take  or  pay  for  under 
the  certificate  is  the  plain  property.  It  says  here  that  the  City 
may  determine  these  authorizations.  A.  I  don't  have  in  my  head 
all  the  details. 

Q.  Beading  from  the  certificate  of  the  New  York  Municipal 
Railway  Corporation,  on  page  20: 

"  The  words  '  Plant  and  Property '  mean  as  to  any  of  the 
railroads,  the  equipment  and  the  plant  and  structure  thereof. 

"  The  word  '  Equipment '  means  as  to  any  of  the  rail- 
roads the  following  property  (including  additions)  suitable 
to  and  necessarily  used  solely  for  the  purposes  of  the  '  plant 
and  structure '  as  hereinafter  defined  of  the  same  and  owned 
by  the  Subway  Company,  namely :  Power  substations  and  the 
real  estate  upon  which  they  are  built  and  any  and  all  wires, 
cables  and  conduits  not  afiixed  to  the  structure  in  streets  or 
on  rights  of  way. 

"  The  words  '  Plant  and  Structure '  mean  as  to  any  of  the 
railroads  only  such  third  or  additional  tracks  and  other  struc- 
tures provided  exclusively  therefor  as  may  hereafter  be  con- 
structed pursuant  to  the  authorization  of  this  certificate  (in- 
cluding additions)  and  such  existing  third  or  additional  tracks 
or  portions  thereof  as  may  become  subject  to  the  provisions 
of  this  certificate  In  the  manner  defined  by  Article  IV,  to- 
gether with  such  consents,  easements  of  abutting  property 
owners,  interests  In  real  estate  as  distinguished  from  equips 
ment    as    hereinbefore  defined,  signal  towers,  contact  rails, 
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wires,  cables  and  all  other  jappiiiiteiiaiLces  ^affixed  to-^tlie 'said 
third  or  additional  tracks  or  structures  in  streets  or  on  rights 
of  way  as  may  he  suitable  to  and  aiecessarily  used  solely  for 
the  purposes  of  the  said  .tracks  -and  owned  by  the  Subway 
Company,  not  including,  however,  any  right  to  operate  ■  said 
tracks  upon'the  structure  of  said  company,  or  to  maintain  the 
same  in  such  way  as  to  interfere  in  any  manner  with. com- 
plete restoration  of  service  ;and  facilities  of  the  Subway  .Com- 
pany." 

A.  I  think  that  is  in  accordance  with  what  I  expressed  as  my 
understanding. 

Q.  (By  Senator  Lawson.)  Do  you  know,  Mr.  Turner,  whether 
the  Public  Service  Commission  of  the  City  contemplated,  when 
they  made  this  contract  for  the  third-tracking,  that  the  railroads 
would  practically  rebuild  these  structures  ?  A.  Yes.  I  think 
that  everything  necessary  has  been  done.  It  has  been  recognized 
that  the  general  character  of  the  equipment  would  be  changed  fol- 
lowing it.     I  think  it  was  generally  recognized. 

Q.  I  say  that  for  the  reason  that  it  was  popularly  supposed  that 
when  the  elevated  railroad  was  authorized  to  third  track,  that 
the  public  idea  of  the  third-tracking  was  that  there  would  be  a 
third  track  built  on  the  existing  structure.  Instead  of  doing  that 
the  Railroad  Company  has  practically  destroyed  the  existing  struc- 
ture as  it  stood  then  and  rebuilt  it  completely.  A.  You  realize 
that  the  stations  themselves  have  practically  been  doubled  in 
length. 

Q.  It  is  not  so  much  that,  as  the  fact  that  at  the  outset  of  the 
authorization  of  the  third-tracking  of  the  existing  elevated  roads, 
the  newspapers  and  the  people  themselves  were  told  at  meetings 
that  it  was  contemplated  to  merely  add  a  third  track  on  the  existing 
elevated  structures;  that  third  track  would  be  constructed  with 
the  City's  money  and  would  be  subject  to  recapture  by  the  City. 
Xow  instead  of  accomplishing  that  purpose,  the  Broadway  line 
and  Myrtle  Avenue  line  have  been  rebuilt,  they  have  been  widened, 
and  it  might  as  well  be  said  that  they  are  entirely  new  structures 
today.  That  is  what  I  wanted  to  know.  What  was  in  the  mind 
of  the  Broad  of  Estimate  and  Apportionnment  when  they  rendered 
these  contracts  ?     A.  I  can't  say  what  was  in  their  minds. 

Senator  Thompson  leaves  room  and  Senator  Lawson  takes  the 
Chair. 
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Mr.  Shuster. —  Mr.  Chairman,  the  City  can  recover  nothing. 

Senator  Lawson. —  As  I  explained  to  Mr.  Turner,  when  these 
contracts  were  made,  the  public  were  led  to  believe,  and  news- 
papers so  announced  it,  that  the  structures  were  not  to  be  rebuilt, 
but  were  merely  to  be  added  to,  the  additions  being  partly  paid 
for  by  City  money,  and  subject  to  recapture.  Now  those  are  not 
the  terms  as  the  people  understood  them. 

Q.  (By  Mt.  Shuster.)  Were  you  with  the  Commission  during 
the  negotiations.     A.   (.By  Mr.  Turner.)     Yes. 

Q.  Didn't  you  know  that  that  was  entirely  impracticable?  A. 
Surely. 

Q.  What  is  the  Commission  doing  ?  It  is  part  of  your  work  to 
keep  a  record  that  will  identify  the  properties  which  the  City 
will  be  entitled  to  on  this  reconstruction.  A.  We  have  a  most 
minute  record  of  every  detail  that  goes  into  the  work.  I  think 
by  the  figures  we  would  be  able  to  identify  any  item  in  the  work. 

Q.  Could  you  identify  the  property  that  that  creates  ?  A.  I 
think  so. 

Q.  Just  take  up  the  question  of  stations.  The  existing  railroads 
had  a  station  at  a  given  point,  we  will  say.  That  station  was  found 
to  be  useless  for  the  new  development.  You  enlarge  that  station 
and  practically  build  a  new  station.  The  old  station  has  been 
junked.  Now  what  part  of  that  station  was  reconstruction  and 
what  part  was  new  and  additional  work  under  the  Certificate? 

Senator  Lawson. —  That  is  a  pretty  diificult  question  for  Mr. 
Turner  to  answer,  because,  Mr.  Schuster,  they  have  eliminated 
the  entire  stations. 

Mr.  Turner. —  The  contracts  of  course  are  on  a  unit  basis  so 
far  as  the  structure  is  concerned,  and  the  finishing  of  the  stations  is 
usually  under  a  separate  contract,  so  that  with  the  information 
before  us  we  can  separate  the  cost  in  any  way  that  may  be  neces- 
sary. 

Q.   (By  Mr.  Schuster.)     I  am  not  interested  in  how  you  take 

care  of  costs.    You  seem  to  do  that  in  great  detail.    What  I  want 

to  know  is  how  when  the  City  concludes  the  recapture,  you  are 

going  to  say  that  this  part  of  the  station  belongs  to  the  City  and 

6—29 
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this  belongs  to  the  Eailroad.  A.  What  was  in  my  mind  was  that 
the  certificate  indicates  the  recapture  of  the  third  track  practi- 
cally and  I  don't  think  we  have  any  right  to  recapture  stations 
as  such. 

Q.  How  do  you  know  what  part  of  the  physical  property,  in  the 
event  of  the  reconstruction  of  the  station,  belongs  to  the  City  and 
what  part  would  belong  to  the  Company  as  a  part  of  the  existing 
railroad  ?    A.  I  think  it  is  a  question  of  the  third  track  only. 

Q.  Your  idea  is  that  the  only  thing  the  City  would  get  would 
be  the  third  track  ?    A.  Yes. 

Senator  Thompson  returns  and  takes  the  Chair. 

Senator  Thompson. —  Is  there  any  way  of  telling  what  part  of 
these  stations  was  built  by  the  City's  money  and  what  part  was 
built  by  the  railroad  ?  A.  (By  Mr.  Turner.)  I  can't  tell.  I  have 
not  considered  such  a  question  at  all. 

Q.  (By  Mr.  Schuster.)  Your  understanding  has  been  and  is 
now  that  the  only  thing  the  City  recaptures  is  the  actual  physical 
rails  of  the  third  tracks  ?  A.  They  have  practically  the  right  to 
utilize  that  third  track,  I  should  say.  Of  course  I  am  not  a  law- 
yer, but  that  is  my  conception  of  it. 

Q.  And  all  of  the  appurtenances,  stations,  and  the  other  physi- 
cal properties  that  are  created  would  come  under  your  designation 
of  reconstruction  of  existing  railroads  and  would  belong  to  the 
New  York  Municipal  Corporation?  A.  I  think  they  would  re- 
tain their  title  to  that. 

Q.  I  wanted  to  know  what  treatment  the  Commission  is  giving 
to  this  vital  question.  A.  We  have  all  the  detail  costs  of  the  work 
and  any  separation  along  any  lines  can  be  taken  care  of  when  such 
a  question  should  be  legally  determined  as  to  where  the  division 
came.     That  is  what  we  are  attempting  to  do. 

Q.  Assume  that  you  are  mistaken  as  to  your  interpretation  as 
to  what  the  City  would  be  entitled  to  recapture,  and  how  will  the 
City  know  when  it  comes  to  recapture  what  part  of  that  station 
belongs  to  them  ?    A.  It  would  have  to  be  determined  at  that  time. 

Q.  It  would  be  a  matter  of  determination  and  would  probably 
result  in  a  money  transaction  rather  than  a  recapture  of  physical 
property. 
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Q.  (By  Senator  Thompson.)  Does  the  City  pay,  as  an  actual 
fact,  a  part  of  the  costs  of  construction  of  these  stations  ?  A.  Not 
at  all.     The  Company  makes  all  those  expenditures. 

Q.  Who  do  they  charge  it  to?  A.  It  is  charged  to  the  Addi- 
tional Track  Certificate. 

Q.  (By  Mr.  Schuster.)  If  they  want  to  recover  those  addi- 
tional tracks,  then  they  must  pay  all  of  those  costs  that  they  de- 
termined that  is  property  applicable  to  additional  tracks  ?  A.  That 
is  a  question  I  can't  answer.     I  don't  know. 

Q.  When  the  City  entered  into  an  agreement  in  which  it  re- 
served to  itself  recapturable  rights,  it  was  the  physical  property 
that  was  to  be  retained.  They  were  going  to  reimburse  the  Rail- 
road Company  for  parting  with  physical  property.  Weren't  they  ? 
A.  That  of  course  again  is  a  question  that  I  can't  answer. 

Q.  Do  we  understand  that  the  Commission  and  the  City  are 
keeping  no  permanent  record  showing  what  the  physical  proper- 
ties are  which  they  may  recapture  and  take  title  to  ?  A.  We  have 
a  permanent  record  absolutely  of  the  physical  property  that  has 
been  included   in  the   Additional   Track   Certificates. 

Q.  Will  all  that  property  come  back?  A.  That  I  can't  an- 
swer. 

Q.  Will  all  the  cost  of  that  come  back  ?  A.  I  don't  know  that 
even. 

Q.  Has  not  the  Commission  or  your  Department,  the  Engineer- 
ing Department,  ever  discussed  a  method  of  keeping  records  for 
identifying  the  property  that  the  City  is  to  recapture  outside  of 
your  cost  sheets  ?  A.  Every  dollar  of  expenditure  there  that  is 
made  is  identifiable. 

Now  the  interpretation  of  a  contract  with  respect  to  what  the 
City  recaptures  under  the  Third  Track  Certificate,  I  say  very 
frankly  I  have  not  had  occasion  to  make  any  such  interpretation. 
I  am  not  qualified  to  do  so  if  I  were  asked. 

Q.  Let  us  assume  that  ten  years  from  the  beginning  of  opera- 
tions the  City  concludes  to  recapture  those  third  tracks.  What 
evidence  can  the  City  find  in  the  possession  of  the  Public  Service 
Commission  that  will  definitely  determine  what  they  received  for 
their  money,  what  the  city  will  receive  for  the  money  which  it  ir, 
required  under  the  contract  to  pay  to  the  Company  that  owns  it  ? 
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A.  Well  there  is  a  detailed  record  of  tlie  work  that  has  been 
done  and  the  cost  thereof.    That  is  in  minute  detail,  as  you  know. 

Q.  Is  there  anybody  connected  with  the  Public  Service  Com- 
mission who  today  could  tell  us  which  part  of  the  recapture  the 
City  is  entitled  to  ?  A.  We  could  not,  because  we  would  not  be 
asked  to  make  such  an  interpretation.  That  is  a  legal  question 
entirely. 

Q.  So  this  thing  can  only  be  definitely  known  at  the  time  of  the 
recapture  period?  A.  All  the  costs  are  available  for  the  deter- 
mination of  that  question  at  any  time.  Whenever  it  may  be  de- 
cided, the  information  is  available  to  enable  any  division  that 
may  be  adjudicated  to  be  made. 

Q.  So  far  as  costs  are  concerned,  but  not  so  far  as  the  actual 
property  to  be  identified.  A.  As  I  stated  to  you,,  the  contract 
seems  to  me  to  describe  the  recapturable  parts  in  detail. 

Q.  See  if  you  can  find  it  in  that  certificate.  I  am  satisfied  you 
won't  find  it  in  that  certificate. 

Now  Contract  No.  4  describes  in  detail  what  the  words  "  Ex- 
isting Railroads  "  mean  in  Contract  No.  4,  and  doubtless  the  same 
meaning  is  contemplated  in  the  collateral  certificate.  I  am  read- 
ing from  page  3  of  Contract  No.  4 :  "  The  words  '  Existing  Rail- 
roads '  to  mean  the  railroads  and  the  equipment  thereof  belonging 
to  New  York  Consolidated  Railroad  Company  and  which  the  les- 
see has  the  right,  and  is  under  obligation  to  operate,  and  which 
are  generally  described  as  follows : 

"  Broadway  Line,  etc. 
"  Fulton  Street  Line,  etc. 
"  Myrtle  Avenue  Line,  etc. 
'  "  Lexington  Avenue  Line,  etc. 

"  Fifth  Avenue  line,  etc, 
"  Brighton  Beach  Line,  etc. 
"  Canarsie  Line,  etc. 
"  Sea  Beach  Line,  etc." 

After  that  follows  this  general  description : 

"  Together  with  all  stations  and  real  estate  or  interests 
therein  belonging  to  or  used  in  conjunction  therewith  and  all 
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appurtenances  thereto  and  all  other  property  to  be  used  there- 
on or  in  connection  therewith,  including  the  right  of  the  les- 
see to  operate  over  the  New  York  and  Brooklyn  Bridge  and 
other  trackage  rights,  terminals,  storage  yards  and  shops  and 
,         together  with  the  plant  and  property  of  the  Jamaica  Avenue 
j         and  Liberty  Avenue  extensions  and  the  Broadway,  Fulton 
I         and  Myrtle  Avenue  additional  tracks  to  be  constructed  under 
.         certificates  granted  by  the  Commission  to  the  lessee  and  to- 
gether with  the  Reconstruction  of  the  Existing  Eailroads  for 
;         Initial  Operation.     The  words  "  Existing  Eailroads '  shall 
also  include  (except,  as  otherwise  provided  in  Article  XLIX, 
in  respect  of  payments  from  the  revenue)  Additions  to  the 
Existing  Railroads  and  the  equipment  thereof  constructed  or 
provided  from  time  to  time  in  accordance  with  the  provisions 
■         of    this    contract.     Such  portion  of  the  so-called  Brighton 
Beach  property  as  shall  not  be  necessary  for  the  operation  of 
'         such  railroads  and  all  other  real  estate  or  property  of  said 
'New  York  Consolidated  Railroad  Company  not  required  for 
the  operation  of  such  railroads  or  of  the  railroad  shall  not  be 
deemed  part  of  the  Existing  Railroads,  as  the  term  is  herein 
defined,  for  the  purposes  of  this  contract." 

Now  that  defines  what  are  to  be  deemed  the  Existing  Railroads, 
DO  part  of  which  the  City  can  recapture.  Do  you  find  that  same 
description  in  that  certificate?  Eind  the  definition  of  "Rail- 
roads "  in  there  ?  A.  "  The  word  '  Railroads '  as  used  herein 
means  three  sets  of  additional  tracks  and  the  appurtenances  there- 
to, herein  authorized  and  referred  to  as  Broadway  additional 
tracks,  Fulton  Street  additional  tracks,  and  Myrtle  Avenue  addi- 
tional tracks." 

Senator  Lawson. —  What  does  that  mean,  Mr.  Turner  ?  A.  It 
even  gives  the  stations  and  everything,  distances. 

Q.  (By  Mr.  Schuster)  No  part  of  that  the  City  recovers  on 
recapture,  but  approximately  what  part  of  those  properties  there 
described  have  been  reconstructed  ?    A.  Practically  all  of  them. 

Q.  And- if  the  City  wanted  to  operate  an  elevated  system,  they 
would  have  to  purchase  by  a  new  arrangement,  a  new  agreement. 
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all  of  that  existing  structure  that  has  been  reconstructed,  and  there 
is  nothing  in  these  contracts  that  gives  the  City  any  right  to  those. 

Now  the  owner  of  the  properties  being  reconstructed  is  the  New 
York  Consolidated  Corporation.    Is  that  true  ?    A.  That  is  right. 

Q.  The  owner  of  the  property  is  not  spending  any  money  on 
those  reconstructions  ?    A.  No. 

Q.  But  the  New  York  Municipal  is.  Where  does  the  New  York 
Municipal  get  back  the  money  which  it  is  spending  in  behali  of 
the  New  York  Consolidated  Company  in  these  reconstructions  if 
no  by  amortization  ?  A.  Now  Mr.  Schuster  you  are  getting  into 
the  legal  angles  of  the  contracts.  I  am  not  qualified  to  deal  with 
those  phases. 

Q.  You  are  dealing  with  and  treating  as  a  part  of  the  cost  of 
this  joint  enterprise  the  reconstruction  existing  railroad  items 
identically  the  same  as  you  deal  with  third-tracking  extensions  in 
the  subway.  A.  We  are  keeping  an  accurate  record  of  everything 
that  is  done. 

Q.  You  are  establishing  here  for  some  reason  surely  a  record. 
Now  what  is  the  object  of  that  record?  A.  The  object  of  that 
record  is  to  show  absolutely  the  expenditures  that  have  been  made 
in  connection  with  the  work. 

Q.  That  is  not  of  interest  to  the  City  if  it  is  not  expenditures 
that  are  being  contributed  under  the  contract?  A.  I  should  think 
it  would  be  of  very  vital  interest  to  the  City  in  more  ways  than 
one ;  first,  because  the  City  wants  to  keep  careful  supervisio^  over 
these  costs. 

Q.  I  mean  its  financial  interests?  A.  I  was  thinking  as  it  af- 
fects the  pooling  of  the  properties  and  the  costs  of  all  of  the  pro- 
jects.   All  these  costs  are  costs  that  are  taken  into  consideration,  — 

Q.  But  if  the  City  is  not  to  reimburse  the  company  on  the  re- 
capture of  the  properties,  what  particular  interest  has  the  City  in 
this  information  ?  A.  It  certainly  is  to  serve  the  basis  froni  which 
the  City  would  have  to  reimburse  the  company  if  they  took  over 
these  additional  tracks.  But  what  you  are  asking  me  now  is  to 
say  what  that  reimbursement  would  amount  to.  I  could  not  per- 
sonally say  that,  and  furthermore  it  is  a  question  which  I  don't 
think  would  be  of  interest  at  this  time. 
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Q.  If  the  City  wants  to  buy  it  ultimately,  they  know  the  value. 
Is  that  it  ?  A.  For  example,  we  have  stated  here  that  this  money 
has  been  spent  in  reconstruction  and  the  costs  are  indicated. 

Q.  The  moneys  that  are  provided  for  that  reconstruction  are 
not  provided  by  the  owner  of  the  property  ?  A.  No,  they  are  not 
provided  by  the  City  either. 

Q.  They  are  provided  for  by  the  contract  between  the  City  and 
the  Xew  York  Municipal  ?    A.  Yes. 

Q.  Is  not  it  a  fact,  Mr.  Turner,  that  the  City  contemplated  that 
if  ever  it  wants  to  recapture  any  part  of  the  third-tracking  or  the 
extension,  that  they  must  inevitably  buy  the  whole  structure, 
otherwise  it  would  be  useless  ?  A.  The  third-tracking  of  course 
from  an  operating  standpoint  is  absolutely  valueless,  but  the  City 
by  the  recapture  clause  controls  the  use  of  that  privilege  undoubt- 
edly, and  likewise  if  it  wants  to  recapture,  can  destroy  the  useful- 
ness of  the  railroad  veiy  largely  as  well.  That  is,  as  territory  de- 
velops along  those  lines  the  third  track  would  be  absolutely  neces- 
sary. 

Q.  The  engineer  is  not  required  under  the  contract  to  determine 
these  costs  at  all  ?  A.  The  engineer  is  to  determine  under  the  con- 
tract all  costs  within  the  purview  of  the  contract. 

Q.  I  find  that  in  these  certificates  you  have  a  little  footnote 
which  you  say  is  not  in  accordance  with  the  definition.  A.  That 
is  the  reconstruction  proposition. 

Q.  I  will  read  from  page  9  of  the  Second  Quarterly  Determina- 
tion: 

"  Eeconstruction  of  Existing  Railroads — $2,395.42,"  and  there 
is  an  asterisk  referring  to  a  footnote  wMch  is  as  follows :  "  This 
item  is  not  specifically  covered  by  the  definition  above  quoted." 
A.  There  is  a  definition  in  the  contract,  but  it  does  not  men- 
tion specifically  reconstruction  items.  We  have  to  find  the  recon- 
struction items  defined  in  exactly  the  same  way  as  the  others. 

Q.  Not  because  you  thought  they  were  going  to  be  recaptured  ? 
A.  No. 

Q.  (By  Senator  Lawson)  Is  there  a  charge  by  the  City  for  this 
work  ?  A.  The  City's  Engineer  superintends  on  the  third  tracks 
and  everything  else  is  charged  as  third-tracking. 
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Q.  Why  should  the  City  be  entitled  to  any  allowance  on  recon- 
struction ?  A.  Simply  because  it  has  to  exercise  supervision  over 
this  work  and  the  supervision  has  been  paid  for,  and  the  contract 
stipulates  that  it  should  be  a  charge  against  construction  instead 
of  in  some  other  way. 

Q.  Construction  does  not  include  the  different  railroads.  A. 
It  states  specifically  how  that  is  charged. 

Q.  The  question  in  my  mind  is  why  the  City  should  be  charged 
for  superintendence?  A.  In  other  words  it  is  in  the  interests  of 
the  City  to  get  the  money  back. 

Mr,  Schuster. —  It  may  be  in  the  interests  of  the  City  or  it  may 
not  be.     A.  Of  course  I  don't  see  how  it  may  not  be. 

Senator  Thompson. —  We  will  suspend  now  until  2 :30. 

AFTERlSrOOlSr  SiESSIOJSr. 

Meeting  convened  at  2 :30'  o'clock,  S'enator  Thompson  presiding. 

Mr.  Schuster. —  Mr.  Chairman,  I  would  like  to  complete  our 
records.  I  offer  in  evidence  the  Seventh  and  Eighth  Qiuarterly  De- 
terminations, dated  July  2,  1915,  and  June  5,  1916,  respectively, 
as  a  part  of  the  record. 

Mr.  Ragland  Momand^  having  been  duly  sworn,  testified  as 
follows: 

Q.  (By  Mr.  Moss.)  Mr.  Momand,  you  are  in  business  at  38 
Murray  Street  ?    A.  Yes. 

Q:.  And  what  is  your  business?  A.  Street  lighting  and  con- 
tract work. 

Q.  How  long  have  you  been  in  that  kind  of  business  ?  A.  For 
the  last  twelve  years. 

Mr.  Walteor  G-.  Oaku^n,  having  been  duly  sworn,  testified 
as  follows: 

Q,   (By  Mr.  Moss.)   Mr.  Oakman,  have  you  been  connected 
with  the  Brooklyn  Rapid  Transit  Company  ?    A.  Yes,  sir,  I  have. 
Q.  With  any  of  its  subsidiary  companies  ?     A.  Yes. 
Q.  Which  ?    A.  With  the  Brooklyn  and  four  or  five  of  the  sub- 
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sidiary  companies;  the  Municipal  Company  and  four  or  five  other 
subsidiary  companies. 

Q.  How  long  have  you  been  interested  in  those  companies,  or 
some  of  them  ?    A.  For  ten  or  fifteen  years. 

Q.  Have  you  been  closely  associated  with  Mr.  Brady  ?  A.  ISTot 
closely,  no,  but  as  one  of  the  directors. 

Q.  You  have  I  think  been  a  member  of  the  committee  that  called 
upon  the  Mayor  in  regard  to  Brooklyn  Rapid  Transit  matters  ? 
A.  ISTo,  I  never  did  go  to  the  Mayor. 

Q.  We  had  this  morning  a  letter  signed  by  Mr.  Willcox,  ad- 
dressed to  the  Mayor,  in  which  he  stated  to  the  Mayor  (this  was 
in  1910)  that  a  Committee  consisting  of  Mr.  Brady  and  yourself 
and  Colonel  Williams  called  upon  him  with  reference  to  B.  R.  T. 
matters.  Have  you  any  recollection  of  that?  A.  My  recollection 
is  that  I  did  not  call. 

Q.  Have  you  any  recollection  of  having  been  appointed  on  a 
Committee  to  call  on  the  Mayor  in  the  early  part  of  1910  ?  A. 
jSTo.  My  recollection  is  that  I  never  saw  the  Mayor  in  connection 
with  this  thing.  I  may  be  incorrect  in  this,  but  if  so,  it  was  en- 
tirely an  inconsequent  meeting  such  as  would  not  impress  itself 
on  my  mind  at  all.  But  my  recollection  is  that  I  never  called  on 
the  Mayor. 

Q.  Have  you  a  recollection  of  being  appointed  on  a  committee 
that  was  to  call  on  the  Mayor  ?    A.  ISTo. 

Q.  Did  you  know  of  a  committee  representing  yoti  to  call  on 
the  Mayor?    A.  I  have  no  recollection. 

Q.  Do  you  remember  when  your  company  or  any  of  its  afiilia- 
tions  publicly  announced  a  desire  or  an  intent,  or  a  thought  of  en- 
tering into  Manhattan  Island  ?    A.  Yes. 

Q.  What  was  that  ?    A.  I  refer  you  to  the  records. 

Q.  There  was  a  proposition  made  in  1911,  but  were  not  there 
statements  made,  emanating  from  the  Company  and  appearing  in 
the  public  press,  as  far  back  as  1909  that  the  Company  contem- 
plated entering  into  Manhattan  if  it  could  ?  A.  I  don't  recollect 
it.  It  is  a  long  time  since  and  I  don't  trust  my  recollection  as  far 
back  as  that. 

Q.  Well  were  you  in  frequent  conference  with  Colonel  Williams 
and  Mr.  Brady  and  those  who  were  associated  with  you  in  the  con- 


906  iNVESTIGATIOISr  OF  PuBLIC  SeEVICE  COMMISSIONS 

trol  of  the  railroad  ?  A.  Merely  as  a  member  of  the  Executive 
Committee. 

Q.  Can  you  not  recall  that  it  was  discussed  between  you  that  it 
would  be  desirable  to  enter  the  Borough  of  Manhattan  long  before 
any  formal  proposition  was  made  by  you  ?  A.  I  recall  that  the 
proposition  was  discussed  long  before  it  was  made,  but  how  long 
I  am  unable  to  say. 

Q,  Were  there  any  members  of  the  Board  of  Estimate  and  Ap- 
portionment as  early  as  the  time  you  proposed  to  enter,  who  were 
favorable  to  your  going  into  the  B.  R.  T.  matter  ?  A.  I  have  no 
recollection  of  that. 

Q.  During  the  negotiations  in  1911  when  things  were  pretty 
well  mixed  up  between  the  B.  E..  T.  and  the  Interborough,  was 
not  Mr.  McAneny  tinderstood  by  you  gentlemen  to  be  favorable 
to  the  B.  R.  T.  ?  A.  Not  especially.  He  was  favorable  to  the 
City  of  New  York. 

Q.  But  he  considered  that  the  entrance  to  the  Borough  of  Man- 
hattan would  be  favorable  to  the  City  of  New  York  ?    A.  Yes. 

Q.  Did  you  consider  that  any  member  of  the  Board  of  Esti- 
mate took  a  contrary  position  ?  A.  I  don't  think  I  have  sufReient 
recollection  tO'  testify  as  to  what  my  impression  is  with  regard  to 
that. 

Q.  I  am  only  speaking  of  the  impression  that  was  fomied  by 
you  when  in  conference  with  your  associates.  Was  not  it  under- 
stood and  agreed  among  your  associates  that  the  Mayor  was  against 
the  B.  R..  T.  coming  into  Manhattan  ?  A.  It  was  our  feeling  that 
Mayor  Gaynor  was  favorable  to  the  Interborough  proposition. 

Q.  And  if  necessary,  against  the  B.  R.  T.,  in  favor  of  the  In- 
terborough ?  A.  Oh,  yes.  It  depended  entirely  upon  what  the 
outcome  of  the  negotiation  was. 

Q.  Did  you  place  Mr.  Prendergast  in  line  with  the  Mayor  or 
in  line  with  Mr.  McAneny  ?  A.  I  did  not  undertake  to  assess 
the  respective  values  of  the  Board  of  Estimate. 

Q.  Well  the  B.  R.  T.  was  anxious  to  get  into  the  subway  system, 
was  it  not  ?    A.  It  was  desirous,  yes. 

Q.  And  necessarily  it  had  to  consider  the  persons  whose  votes 
were  essential  to  any  action  that  would  let  it  in.  Is  not  that  so  ? 
A.  Yes,  sir. 
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Q.  And  in  considering  those  votes,  I  have  already  your  idea 
about  Mr.  MoAneny  and  about  the  Mayor,  but  did  not  you  con- 
sider in  estimating  the  obstacles  that  had  to  be  overcome,  that  Mr. 
Prendergast  was  probably  lined  up  with  the  Mayor?  A.  I  did 
not  take  an  active  part  in  that.  That  was  referred  to  Colonel  Wil- 
liams as  the  head  of  the  concern,  and  as  far  as  estimates  of  the 
various  members  of  the  Board  were  concerned,  I  don't  know. 

Q.  You  attended  the  meetings  and  took  part  ^n  the  discussions? 
A.  Yes. 

Q.  When  Colonel  Williams  acted,  he  acted  after  conference 
with  these  gentlemen.     Did  he  not  ?    A.  Yes. 

Q.  That  was  not  practically  what  you  agreed  to  the  situation  ? 
A.  I  don't  care  to  testify  regarding  a  matter  of  that  kind. 

Q.  Have  you  no  recollection  upon  that  point  at  all  ?  A.  No 
definite  recollection. 

Q.  Haven't  you  some  recollection  ?     A..  Perhaps  so-. 

Q.  I  think  we  would  like  to  have  that.  What  is  the  recollection 
you  had  in  assessing  the  position  of  Mr.  Prendergast?  A.  Not 
definite  enough  to  make  me  willing  to  testify. 

Q.  Do  you  mean  to  say  it  is  so  indefinite  that  it  would  not  be 
fair  to  him  ?    A.  Yes. 

Q.  Well  at  the  same  time  you  were  connected  with  the  B.  E,.  T. 
were  you  also  connected  with  the  Hudson  and  Manhattan  tubes? 

A.  I  was. 

Q.  As  a  Director?    A.  As  a  Director. 

Q,  Do  you  remember  when  the  proposition  was  made  by  the 
Hudson  and  Manhattan  tubes  to  the  City  of  New  York  to  come  in 
and  build  a  subway  here?    A.  Yes. 

Q.  Were  you  then  a  member  of  the  Board  of  Directors  in  the 

B.  E.  T.  ?    A.  I  was. 

Q.  Did  you  take  part  in  the  conferences  in  the  Hudson  and 
Manhattan  Tube  Company  which  resulted  in  that  proposition  be- 
ing made  ?    A.  No  I  did  not. 

Q.  Did  you  oppose  it  ?    A.  No. 

Q.  You  knew  of  it?  A.  That  was  a  proposition  which  was 
made  and  I  was  not  consulted  about  it  because  my  relationship 
elsewhere  would  have  been  embarrassing  if  I  had  been,  and  so 
consequently  the  olhcr  members  of  the  Board  made  the  proposi- 
tion. 
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Q.  Wlien  you  say  your  relationships  elsewhere,  what  do  you 
mean  ?    A.  Eelationships  with  the  Brooklyn  Rapi  d  Transit. 

Q.  At  the  same  time  you  were  in  a  position  where  you  had  a 
right  to  and  could  exercise  some  power  in  the  interests  of  the  B. 
R.  T.  Is  not  that  so?  A.  Well,  it  was  a  partially  conflicting 
interest  there  and  I  also  endeavored  to  avoid  — 

Q.  I  understand,  hut  if  a  proposition  coming  from  the  Manhat- 
tan and  Hudson  Tube  Company,  of  which  you  were  a  Director, 
would  be  injurious  to  the  B.  E.  T.,  of  which  you  were  a  Director, 
to  make  your  objection  as  effective  in  the  Hudson  Eiver  Tube, 
terborough  and  I  resigned  from  the  Interborough.  I  can't  recol- 
But  at  the  same  time  if  I  am  a  Director  in  two  companies  and  their 
interests  conflict,  I  have  always  thought  that  my  position  was  to 
side  with  both. 

Q.  Didn't  you  represent  to  the  Hudson  Tube  Company  that  such 
a  proposition  would  be  injurious?     A.  'So,  I  did  not. 

Q.  Why  didn't  you  ?  A.  Simply  as  I  say,  I  had  no  riglit  to 
influence  the  Manhattan  Hudson  Eailway  Company  in  a  matter 
which  affected  its  interests.  I  have  always  felt  that  where  I  hap- 
pen to  be  on  conflicting  boards  I  have  no  right  to  represent  one  in- 
terest against  the  other. 

Q.  Well  there  might  be  a  situation  in  which  you  would  not  be 
in  that  dual  position,  in  which  you  would  be  simply  speaking  of 
the  interests  that  on©  company  would  have  had  as  being  affected 
by  the  other.    That  is  what  I  had  in  mind. 

Did  you  speak  to  your  associates  in  the  B.  E.  T.  about  the  propo- 
sition coming  over  from  the  Hudson  Tube  ?    A.  I  spoke  of  it,  yes. 

Q.  You  told  them  it  was  coming? 

Senator  Thompson. —  According  to  your  idea  the  more  com- 
panies you  are  director  of,  the  less  you  have  to  do.  A.  Not  neces- 
sarily. .  It  is  only  occasionally  in  a  position  like  that.  If  it  is 
a  seriously  conflicting  position,  my  idea  is  that  a  man  ought  to  get 
out. 

Q.    (By  Mr.  Moss.)     Was  there  a  serious  conflict?     A.  "So. 

Q.  Then  there  was  no  reason  that  you  should  not  take  part  in 
it  ?    A.  I  did  take  part  in  it, 

Q.  Did  you  have  any  interest  in  the  Interborough  ?    A.  No. 

Q.  Did  you  know  Mr.  Freedman  ?    A.  Yes. 
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Q.  Were  you  closely  associated  with  him?  A.  ISTot  closely  as- 
sociated. I  was  a  member  of  the  Board,  of  which  he  was  also  a 
member  for  a  number  of  years  in  the  Interborough. 

Q.  When  did  your  relations  with  the  Interboxough  cease?  A. 
I  can't  tell  you  what  year,  but  it  was  at  the  same  time  I  resigned 
from  the  Interborough  when  the  Hudson  and  Manhattan  built  up 
Sixth  Avenue.  That  made  a  possible  complication  with  the  In- 
terborough and  I  resigned  fro  mthe  Interborough.  I  can't  recol- 
lect just  what  year. 

Q.  Is  it  your  recollection  that  at  the  time  the  proposition  of  the 
Hudson  Tube  was  put  in  you  had  then  resigned"  from  the  Inter- 
borough before  that?     A.  Yes. 

Q.  But  did  not  you  continue  in  friendly  relations  with  Mr. 
Freedman?    A.  Oh,  yes. 

Q.  Did  you  often  confe>r  with  him  about  Interborough  matters 
after  you  left  the  Board?    A.  No. 

Q.  Have  you  any  relation  to  Mr.  Freedman's  will?  A.  I  am 
an  Executor  of  his  estate. 

Q.  And  as  an  Executor  you  have  legal  possession  of  his  papers  ? 
A.  Joint  legal  possession. 

Q.  Now  did  you  consider  that  the  proposition  of  the  Hudson 
Tube  was  antagonizing  to  the  Interborough  ?     A.  Perhaps. 

Q.  But  not  antagonizing  to  the  B.  E.  T.  ?    A.  Not  at  that  time. 

Q.  Do  you  remember  when  the  banlving  house  of  J.  P.  Morgan 
&  Company  handled  the  finances  of  the  Hudson  Eiver  Tube  ?  A. 
They  never  did. 

Q.  It  has  been  testified  that  they  did.  A.  That  is  without  my 
knowledge. 

Q.  Was  not  J.  P.  Morgan  &  Company  behind  Mr.  Fiske?  J. 
P.  Morgan  was  among  those  with  Mr.  Eiske  who  openly  handled 
the  Hudson  Eiver  Tube  ?    A.  Yes. 

Q.  When  did  Kuhn,  Loeb  &  Company  come  in?  A.  They 
never  openly  came  in  until  the  reorganization  of  the  Hudson  and 
Manhattan  Eailroad  Company. 

Q.  Was  not  the  proposition  of  the  Hudson  Eiver  Tube  really  a 
friendly  movement  as  towards  the  B.  E.  T.  and  the  Interborough  ? 
A.  I  don't  quite  understand  you. 
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Q.  Was  it  intended  that  the  proposition  of  the  Hudson  Tube 
Company  should  be  in  antagonism  to  the  Interborough  and  the 
B.  E.  T.  ?    A.  No. 

Q.  Was  not  it  intended  that  it  should  be  made  weight  in  the 
subway  situation?  A.  Well,  it  was  a  proposition  which  was  in- 
jected into  the  situation  when  there  appeared  to  be  a  deadlock  in 
other  directions. 

Q.  And  really  for  the  purpose  of  trying  to  break  the  deadlock, 
was  it  not  ?    A.  Perhaps. 

Q.  Did  tlie  directors  authorize  the  making  of  that  proposition  ? 
A.  I  never  referred  to  the  records. 

Q.  Whether  or  not  you  took  part  in  authorizing  that  proposi- 
tion ?    A.  1^0,  personally  I  did  not,  as  I  recollect. 

Q.  Do  you  know  whether  Mr.  McAdoo  did  it  in  his  own  way 
without  having  a  vote  of  the  Board  ?  A.  That  I  am  unable  to  say 
at  the  present  time. 

Q.  Have  not  you  been  informed  that  that  was  the  fact?  A. 
No,  I  have  not  been  informed,  because  I  didn't  recollect  that  I 
ever  saw  any  information  about  it. 

Q.  Do  you  know  of  any  close  relations  between  Mr.  McAdoo 
and  the  J.  P.  Morgan  house  ?  A.  ISTo.  I  didn't  think  there  were 
any. 

Q.  Do  you  know  how  much  of  each  five-cent  fare  the  Pennsyl- 
vania Railroad  gets  from  the  Manhattan  Tube?  A.  Yes,  I  can't 
tell  you  exactly,  but  it  is  a  very  small  percentage  on  a  certain 
amount  of  their  business. 

Senator  Thompson. —  Are  you  a  director  of  the  Pennsylvania 
Railroad?    A.  No. 

Q.  Have  you  been  ?    A.  Never  been. 

Q.  Were  you  interested  in  the  road  ?    A.  No. 

Q.  You  are  a  director  of  the  Hudson  Manhattan  Tubes  and  you 
are  a  director  of  the  B.  R.  T.  and  some  of  the  subsidiary  com- 
panies, and  a  director  of  the  Guaranty  Trust  Company  ?  A.  Not 
of  the  Guaranty  Trust  Company. 

Q.  (By  Mr.  Moss)  Had  Mr.  Preedman  a  bank  account  in  Lon- 
don ?    A.  Not  to  my  knowledge. 

Q.  Have  you  any  knowledge  of  any  property  that  he  had  in 
London  ?    A.  No. 
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Q.  Are  there  any  securities  on  deposit  there  ?  A.  I  had  a  list 
of  his  securities. 

Q.  No  recollection  of  his  having  any  money  there  at  all  ?  A. 
No. 

Senator  Thompson. —  Did  he  have  a  bank  account  abroad  ?  A. 
I  am  merely  testifying  as  to  my  recollection  of  the  list  of  secur- 
ities that  vfere  entered. 

Q.  Did  he  have  a  bank  account  abroad,  outside  the  State  ?  A. 
He  had  a  small  bank  account  in  New  Jersey. 

Q.  (By  Mr.  Moss)  He  had  a  bank  account  in  Jersey  in  which 
he  sometimes  deposited  as  much  of  $500,000,  You  speak  of  it 
as  a  small  account.  A.  Well  I  only  have  the  memorandum  of  the 
bank  account  of  the  day  after  his  death. 

Q.  You  have  no  information  of  any  bank  account  that  he  had 
anywhere  in  Europe?    A.  None  at  all. 

Q.  (By  Senator  Thompson)  Are  you  familiar  with  all  the  af- 
fairs of  the  estate  ?    A.  In  a  general  way  I  am. 

Q.  So  if  there  were  such  a  bank  account,  you  would  know  it  ? 
A.  I  can't  say  that,  except  that  I  have  a  list  of  his  securities  and 
his  bank  accounts  and  I  have  no  knowledge  at  the  prtsent  time  of 
his  having  had  any  bank  account  abroad. 

Q.  You  of  course  don't  give  personal  attention  to  this  business 
of  Mr.  Freedman's  estate  ?    A.  I  give  it  attention  in  a  way. 

Q.  Who  gives  attention  to  it  ?  A.  In  the  ofSce  of  Guggenheimer 
&  Untermyer,  Mr.  Untermyer  is  an  executor  and  they  give  it  a 
great  deal  of  attention. 

Q.  (By  Mr.  Moss)  Do  you  know  Mr.'. John  Mackye,  confiden- 
tial man  with  Mr.  Freedman  ?  A.  I  don't  know  any  man  by  tlir.t 
name. 

Q.  Now  when  the  Committee  desires  to  examine  some  of  Mr. 
Freedman's  checks  and  papers,  as  executor  you  have  no  objection 
to  that  ?  A.  Yes,  I  have  an  objection  as  a  trustee,  naturally,  to 
turning  loose  to  the  Committee  or  anybody  else  on  a  general  forag- 
ing expedition  Mr.  Freedman's  affairs.  If  there  Is  anything  which 
the  Committee  wishes  to  inquire  about  relevant  to  any  of  the  Com- 
mittee's purposes,  and  so  on,  why  of  coTirse  I  will  do  it. 
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Senator  Thompson. —  Mr.  Freedman  did  not  separate  those 
things  before  he  died,  did  he  ?  He  did  not  make  a  separation  of 
items  in  his  books  and  put  the  check  stubs  relevant  to  this  inves- 
tigation in  a  pile.  Did  he  ?  A.  Well,  the  Committee  has  already 
published  a  letter  which  had  absolutely  nothing  to  do  v^ith  the 
Committee's  examination,  from  Mr.  Freedman's  files.  I  think  it 
was  an  utter  breach  of  faith. 

Q.  (By  Mr.  Moss)  What  letter  was  that?  A.  A  letter  from 
Mr.  Quigg. 

Mr.  Moss. —  We  got  nothing  from  your  files. 

Q.  (By  Senator  Thompson)  Were  there  any  letters  in  Mr. 
Freedman's  file  from  Mr.  Quigg  ?    A.  1^0. 

Q.  This  had  nothing  to  do  with  the  Hudson  and  Manhattan  or 
the  Guaranty  Trust,  had  it  ?    A.  No. 

Senator  Thompson. — - 1  will  inform  you  that  the  letter  that  you 
mentioned  was  gotten  from  the  Gillespie  papers,  which  was  entirely 
material  to  this  investigation  because  it  was  charged  up  on  the 
books  to  Mr.  Gillespie  for  matters  collected  by  this  Committee.  A. 
That  is  the  letter  I  refer  to. 

Mr.  Moss. — '  That  went  into  the  record  as  a  relevant  paper. 

l^ow  to  give  you  an  idea  of  some  of  the  things  that  have  been 
difficult  for  us  to  understand  in  the  Freedman  accounts,  there  is 
a  large  mass  of  checks  of  Mr.  Freedman's  drawn  to  bearer,  thou- 
sands and  thousands  of  dollars  drawn  to  bearer;  many  of  them 
are  endorsed  by  a  young  man  named  Jacques  SI  Cohen. 

Do  you  remember  Mr.  Cohen  ?  I  think  he  was  Mr.  Freedman's 
clerk.    A.  I  think  I  do  recollect  him. 

Q.  Now  of  course  it  would  be  very  natural  for  some  checks  to 
be  drawn  to  bearer  and  some  checks  to  be  cashed  by  an  office  clerk. 
Blut  there  are  scores  of  these  checks,  if  not  hundreds  of  them, 
amounting  to,  I  think,  hundreds  of  thousands  of  dollars  drawn  to 
bearer,  endorsed  by  Jacques  S.  Cohen,  along  periods  which  are 
important  to  this  investigation,  and  I  tell  you  frankly  I  don't 
want  to  have  any  misunderstanding  between  you  and  me  about  it. 
The  Committee  has  betn  interested  in  those  checks  and  interested 
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in  tracing  the  transactions  into  which  they  went,  because  Mr. 
Freedman  was  a  director  of  the  Interborough  Company  at  those 
times  and  those  checks  have  dates  that  have,  at  least  so  far  as  dates 
are  concerned,  interesting  relations.  That  is  why  I  put  the  ques- 
tion to  you,  whether  you  as  an  executor  would  be  willing  to  have 
papers  that  would  seem  to  be  important  to  the  Committee  exam- 
ined. We  will  take  for  instance  those  Cohen  cheeks.  They  ought 
to  be  examined  and  they  ought  to  be  traced.  It  may  be  that  their 
payment  is  perfectly  legitimate.  In  that  event  they  ought  to  be 
treated  as  entirely  confidential  but  the  Committee  does  not  want 
to  be  chargeable  with  any  neglect  of  duty  to  follow  lines  of  that 
kind  and  they  want  to  put  it  right  up  to  the  executors  and  see 
whether  the  executors  are  willing.  Their  relation  is  merely  that 
of  the  law  ■ — ■  whether  they  are  willing  to  assist  the  Committee  in 
making  those  inquiries. 

Senator  Thompson. — ■  To  carry  out  my  idea  I  assume  that  Mr. 
Freedman  did  not  leave  his  estate  so  these  matters  were  separated 
and  you  not  knowing  sometimes  what  the  object  of  the  Committee 
is  cannot  separate  them  for  it.  A.  In  any  relation  of  that  kind, 
it  is  a  trustee  relation. 

Senator  Thompson. —  That  is  what  we  are,  you  know?  A.  I 
should  be  controlled  by  the  advice  of  counsel  in  that. 

Senator  Thompson. —  It  is  not  any  personal  matter  with  us. 
A.  I  should  be  controlled  by  advice  of  counsel  in  that. 

Mr.  Moss. —  Then  Mr.  Oakman,  I  think  it  is  right  for  you  to 
be  advised  by  counsel  on  those  things  but  I  think  some  of  the 
friends  have  not  quite  understood  that.  I  am  specifying  the 
Jacques  S.  Cohen  matter.  I  simply  give  that  to  you  as  an  illus- 
tration of  the  sort  of  things  that  we  think  it  is  our  duty  to  look 
into  and  now  you  are  advised  on  the  general  line  that  we  want 
to  go  on. 

Senator  Thompson. —  Mr.  Oakman,  I  understand  that  you  have 
some  papers  that  might  bear  upon  the  dual  subway  contracts  or 
the  negotiations  that  led  up  to  them,  or  the  transactions  in  regard 
to  tbe  Brooklyn  Eapid  Transit  or  any  of  the  city  officers  or  the 
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Public  Service  Commission  or  their  relations  with  the  Hudson 
Tubes  so-called,  and  that  you  have  possession  of  those  papers  ? 
What  they  were  I  do  not  know,  but  they  were  some  papers  that  had 
a  bearing  on  these  transactions,  or  the  negotiations  or  the  matters 
subject  to  our  inquiry.  Have  you  any  such  papers  ?  A.  No. 
I  already  told  you  Mr.  Chairman  on  a  previous  occasion  that  I  had 
no  papers  nor  information  of  any  kind  of  that  sort.  The  only 
papers  I  have  at  all  were  simply  unimportant  papers.  I  have 
nothing  like  that  at  all. 

Senator  Thompson. —  Did  you  have  such  papers  in  your  pos- 
session sometime  since  the  first  of  last  January  ?  A.  No.  I  have 
not  detroyed  a  paper  since  the  first  of  last  January. 

Q.  I  did  not  mean  that.  Perhaps  somebody  else  has  them  now  ? 
A.  No. 

Q.  I  did  not  mean  to  intimate  that.  I  thought  perhaps  some- 
body else  might  have  them  now.  A.  No.  I  have  had  no  papers  of 
that  kind. 

Q.  I  was  very  directly  informed  that  you  had  and  that  is  the 
reason  why  I  made  that  inquiry.  Somebody  else  knows  better 
than  I  do,  but  I  am  not  acquainted  with  that  somebody. 

Q.  You  were  acquainted  with  Morgan  at  the  time  of  these 
transactions  ?  Did  you  participate  in  the  negotiations  in  relation 
to  the  dual  contracts  ?    A.  No. 

Q.  Did  you,  with  the  Public  Service  Commission?  A.  I  at- 
tended public  meetings  of  the  Public  Service  Commission. 

Q.  Did  you  have  any  informal  conferences  ?  A.  I  do  not 
definitely  recollect. 

Q.  With  the  Comptroller  ?    A.  No,  I  do  not  think  I  did. 

Q.  Did  you  have  any  meetings  with  the  Comptroller  on  the 
subject?  A.  My  recollection  is- — that  is  a  number  of  years  ago 
■ —  that  I  never  discussed  the  matter  with  the  Comptroller. 

Q.  It  is  only  three  or  four  years  ago,  only  1913  or  1914.  That 
is  only  a  little  while.  A.  My  memory  is  not  my  strong  point. 
No,  I  do  not  think  I  had  any  conferences  with  the  Comptroller  at 
all.  My  relation  to  it  was  that  of  a  member  of  the  Executive 
Committee  who  went  up  and  attended  the  general  discussions  at 
the  time  of  the  meetings  of  the  Public  Service  Commission. 
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Mr.  Moss. —  Did  you  ever  have  any  conferences  regarding  the 
subway  matters,  with  James  G.  Cannon  or  with  Henry  Cannon. 
A.  No,  I  never  did. 

Q.  Are  you  willing  to  tell  the  names  of  the  corporation  in  which 
you  and  Mr.  Freedman  were  co-directors  or  stockholders  together  ? 
A.  Simply  the  Interborough  Eapid  Transit  Company  and  some 
of  the  subsidiary  companies,  that  is  all.  Mr.  Freedman  at  one 
time  was  a  director  of  some  of  the  Hudson  companies  of  which  I 
was  a  director. 

Q.  What  companies  were  those?  A.  They  were  the  company 
that  built  the  Hudson  and  Manhattan  Railroad. 

Q.  Mr.  Oa.Vman,  I  have  an  impression  that  the  proposition  that 
was  made  by  the  Hudson  Tube  was  simply  a  make  weight  to 
assist  the  Interborough  or  possibly  the  B.  R.  T.  too,  to  break  the 
deadlock  and  force  matters  with  the  Public  Service  Commission 
here.    A.  l^o,  I  do  not  think  it  was  that. 

Q.  Inasmuch  as  things  had  come  to  a  deadlock  I  think  it  was 
rather  an  ambitious  suggestion  on  the  part  of  the  Hudson  and 
Manhattan  Railroad.  Do  you  think  that  the  Hudson  and  Man- 
hattan Railroad  thought  that  it  had  a  chance  to  get  in  between 
these  other  railroads  ?    A.  Make  a  try  at  it. 

Q.  Where  had  it  thought  it  would  would  raise  the  money  ?  A. 
Well,  it  felt  confident  that  the  money  could  be  raised  if  the  propo- 
sition panned  out.  As  I  tell  you  I  had  not  discussed  it  prior  to 
the  proposition  before  it  was  made  was  between  the  Hudson  and 
Manhattan  railroad  executives. 

Q.  I  know,  but  the  Hudson  Tube  proposition  was  not  as  large 
a  proposition  as  the  dual  subway  turned  out  to  be  or  as  the  tri- 
borough  turned  out  to  be.  ISTow,  was  it  not  the  idea  that  the  Hud- 
son Tube  might  break  in  there  and  be  the  center  around  which 
the  B.  R.  T.  and  the  Interborough  might  be  brought,  so  that  the 
three  interests  would  cohere  in  something  that  the  City  would 
take?    A.  No.     It  was  limited  to  the  proposition. 

Q.  But  there  was  no  real  belief  in  the  Hudson  Tube  Company 
that  the  City  authorities  would  content  themselves  with  as  narrow 
a  proposition  as  you  put  forward  there  ?    A.  That  was  up  to  them. 

Q.  I  know  it,  but  I  have  always  felt  that  you  knew  what  you 
were  about.    Now,  I  am  trying  to  open  my  mind  to  you.     That  is 
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the  impression  that  was  made  upon  me  by  the  testimony  that  was 
given  before  us.  That  just  at  that  time  when  things  were  un- 
certain the  proposition  of  the  Hudson  Tube  Co.  was  thrust  in,  a 
modest  proposition  so  far  as  territory  was  concerned,  probably 
with  the  idea  that  a  new  point  of  interest  would  be  created  around 
that,  the  point  would  be  the  Interborough  and  the  B.  K.  T.  A. 
Of  course,  all  those  things  were  possibilities  but  at  the  same  time 
it  was  just  simply  formulated  to  the  extent  that  it  was  submitted, 

Q.  But  you  did  not  consider  the  proposition  so  antagonistic  to 
the  B.  E.  T.  that  it  would  call  upon  you  to  resign  ?  A.  JSTo,  I  did 
not. 

Q.  You  were  called  upon  to  resign  when  the  Tubes  went  into 
Sixth  Avenue,  but  you  saw  nothing  in  this  proposition  that  was 
so  inimical  to  the  B.  K.  T.  that  made  you  want  to  resign  or  sep- 
arate yourself  from  any  business  interests  you  had  with  Mr.  Freed- 
man  ?    A.  Yes. 

Senator  Thompson. —  How  long  were  you  a  director  of  the  Hud- 
son and  Manhattan  Eailroad  Company?    A.  Since  1905. 

Q.  With  the  B.  E.  T.  ?    A.  As  long  as  that  or  longer. 

Q.  Had  you  any  previous  railroad  experience?  A.  Yes,  I 
had  been  in  a  lot  of  things  as  director. 

Q.  Have  you  had  any  experience  in  operating  railroads?  A. 
Yes.  I  started  in  as  a  division  superintendent  of  the  Lackawanna 
Eailroad  and  went  through  a  variety  of  positions  on  various  rail- 
roads. 

Q.  That  is  really  your  vocation  then  ?  A.  It  has  been  until  I 
switched  off  on  other  things. 

Q.  Can  you  come  in  at  11 :30  tomorrow  ?     A.  Yes.     I  can. 

Q.  I  want  to  apologize  to  you  Mr.  Oakman. 

Me.  Momand  testifies. 

Examination  by  Mr.  Moss: 

Q.  I  want  to  ask  you  Mr.  Momand  what  experience  you  have 
had  in  examining  figures  and  the  rate  of  companies  supplying 
illumination  and  power.  A.  Considerable.  In  fact  practically 
continuous  during  the  time  I  have  been  engaged  in  this  line  of 
work  for  the  last  twelve  years. 
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Q.  Have  you  not  at  the  request  of  the  Committee  made  an  ex- 
amination of  the  report  of  the  Edison  Company  to  the  Public 
Service  Commission  for  the  year  1914.     A.  I  have. 

Q.  Well,  now  about  electric  current,  so  far  as  manufacturing 
and  distributing  electric  current,  is  it  not  much  the  same  as  the 
gas  ?  A.  Practically  the  same.  Both  are  manufactured  at  cen- 
tral stations  or  works  and  distributed  in  the  same  manner.  Gas 
through  pipes  underground. 

Q.  It  calls  for  a  central  station  and  distribution  from  that  sta- 
tion to  customers  ?    A.  Yes. 

Q.  And  the  current  is  distributed  from  central  stations  or  works 
over  wires,  some  underground  and  some  overhead?  And  the 
amount  that  is  supplied  to  customers  is  determined  by  meters? 
A.  By  meters  in  both  cases. 

Q.  In  the  matter  of  gas;  gas  is  sold  to  the  public  in  the  Bor- 
ough of  Manhattan  at  a  uniform  price?  A.  Yes,  of  80  cents  a 
thousand  feet. 

Q.  And  that  is  served  to  gas  customers  at  a  uniform  rate  ? 
Whether  they  buy  much  or  little?  A.  Yes,  irrespective  of  the 
quantity  used. 

Q.  How  is  it  with  regard  to  electricity?  A.  The  !N"ew  York 
Edison  Company  has  a  widely  varying  schedule  of  prices.  I 
might  say  that  whatever  justification  there  might  have  been  in  the 
beginning  of  the  industry  for  a  varying  schedule  of  prices  based 
on  varying  consumption,  it  has  long  since  ceased  to  exist  by  reason 
of  the  enormous  demand  for  electric  current  for  light  and  power 
and  heating  purposes,  which  has  brought  electricity  into  the  same 
class  as  gas  in  that  respect.    It  is  used  so  universally. 

Q.  And  as  the  years  have  gone  on  the  demands  for.  electricity 
are  not  so  much  at  one  particular  hour  as  they  used  to  be?  A. 
'No.  The  demands  have  become  so  varied  that  the  load  is  more 
oontinusous  during  the  24  hours,  than  it  was  at  the  various  stages 
of  the  industry.  All  of  which  goes  to  make  cheaper  cost  for  dis- 
tributing. 

Q.  Will  you  state  the  varying  rates  that  are  charged  by  the 
Edison  Company.     A.  The  present  rates? 

Q.  The  rates  before  May  1,  1915  —  and  the  rates  after  May 
1    1915.     There  was  a  reduction  in  the  rates  was  there  not?     A. 
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Yes,  on  May  1,  1915.  That  was  the  result  of  an  investigation  that 
lasted  over  several  years  on  the  complaint  of  the  consumer  that 
the  rates  were  too  high. 

Q.  Please  give  the  rates  first  as  they  were  before  May  1,  1915, 
and  immediately  succeeding  that  the  rates  after  the  improvements 
or  reductions  had  been  made  by  the  Public  Service  Commission. 
A.  The  rates  prior  to  May  1,  1915,-  was  for  the  first  250  kilowatt 
hours,  10  cents  per  kilowatt  hour,  the  next  250  kilowatt  hours  9 
cents,  the  next  250,  8  cents  j  the  next  250,  7  cents,  the  next  500 
kilowatt  hours,  5  cents. 

Q.  ISTow  the  new  rates.  A.  The  new  rates  which  became  ef- 
fective May  1,  1915,  were  changed  making  the  first  900  kilowatt 
hours  8  cents,  the  next  100  7  cents,  the  next  200  hours  6  cents, 
the  next  300  hours  5  cents.  The  next  400  hours  4^/^  cents  and 
an  excess  of  1900  kilos  4^  cents- 

Q.  That  has  been  supposed  generally  to  be  a  reduction  of  2 
cents  per  kilowatt  hour  ?    But  it  is  not  really  so  ?    A.  It  is  not  so. 

Q.  Because  under  the  old  rates  the  first  division  was  250  and 
the  next  250  and  the  next  250  and  those  prices  ranged  from  ten 
cents  down  to  seven  cents,  while  under  the  new  rate  the  first  di- 
vision consists  of  900  kilowatt  hours  at  the  rate  of  8  cents,  the 
next  of  1,100  at  the  rate  of  7  cents  so  the  reduction  is  not  two 
cents.     A.  No. 

Q.  Are  you  able  to  tell  us  just  what  it  was  ?  A.  Exactly.  At 
the  old  rate  1,000  kilowatt  hours  cost  eight  and  one-half  cents  a 
kilowatt  hour. 

Q.  Under  the  new  rate  how  much  would  it  cost?  A.  In  other 
words  $85.  ISTow  that  carried  the  renewal  of  bulbs  which  is  esti- 
mated at  %  cents  per  kilowatt  hour  on  that  basis.  You  under- 
stand that  $85  carried  renewal  charges  of  bulbs.  !N"ow  under  the 
new  rate  1,000  kilowatt  hours  cost  $75  and  the  consumers  have  to 
supply  their  own  bulbs.  The  New  York  Edison  Company  with- 
drew that  free  bulb  service,  renewal  service  in  making  these 
changes.  That  is  based  on  the  rate  of  %  cents  a  hour  and  would 
make  under  the  new  rate  a  cost  of  $80  as  against  $85  under  the 
old  rate  which  is  a  very  slight  reduction,  a  reduction  of  half  a 
cent  a  kilowatt  hour.  It  was  widely  advertised  that  the  reduction 
was  in  eifect,  that  the  saving  was  two  cents  per  kilowatt  hour. 
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Q.  It  is  only  a  half  a  cent.  Your  statement  of  this  so  far  as  I 
know  is  the  first  statement  which  shows  how  exaggerated  the 
claim  of  reduction  was  when  the  rate  was  reduced  from  10  cents 
to  8  cents.  I  have  not  seen  the  report  of  the  JSTew  York  Edison 
Company  for  the  year  1915,  but  I  dare  say  that  you  will  find  that 
the  gross  income  of  the  New  York  Edison  Company  was  larger 
last  year  at  the  reduced  rate  than  it  was  at  the  old  rate. 

Q.  The  gross  rate  has  helped  to  swell  its  income  ?    A.  Yes. 

Senator  Thompson. —  At  this  inquiry  Commissioner  Maltbie  at 
the  conclusion  of  the  case  told  us  about  a  real  reduction  of  six 
cents  and  on  conference  with  other  commissioners  who  had  not 
heard  the  case  they  would  not  confirm  it. 

Mr.  Moss. —  Now  that  you  have  given  those  published  rates  are 
there  not  unpublished  prices  ?    A.  Yes. 

Q.  In  'New  York  —  A.  The  New  York  Edison  Company  sells 
at  unpublished  prices  as  low  as  $.0051  per  kilowatt  hour  and  by 
the  way  I  want  to  say  that  that  price  is  based  on  a  yearly  consump- 
tion and  not  on  the  monthly  consumption  at  the  price  of  8  cents  per 
kilowatt  hour  to  the  public.  The  New  York  Edison  Company  also 
sold  current  in  1914  to  others  as  low  as  $.0052  per  kilowatt  hour. 

Q.  What  opinion  have  you  Mr.  Monand  regarding  the  discrim- 
ination made  in  rates  ?  Both  as  to  whether  they  are  necessary  and 
as  to  their  result  upon  the  community  ?  A.  The  discrimination 
in  the  rates  of  the  New  York  Edison  Company  are  absolutely  un- 
justificable  in  the  cases  which  I  have  examined,  for  merely  rela- 
tive companies  and  distributions.  Take  the  Third  Avenue  Kail- 
way  Company  for  example,  to  which  the  New  York  Edison  Com- 
pany sold  last  year  about  20  per  cent,  of  its  entire  products.  That 
is  to  say  they  sold  to  The  Third  Avenue  Eailway  Company  125,- 
023,710  kilowatts  of  current  during  the  year  1914  at  .5248  cents 
per  kilowatt  hour. 

Q.  Was  the  effect  of  that  discrimination  upon  the  community  ? 
A.  The  effect  is  to  increase  the  cost  to  the  general  public.  This 
current  is  undoubtedly,  as  the  figures  show,  furnished  to  the  Third 
Avenue  Eailroad  Company  at  a  non-remunerative  price. 

Q.  The  small  consumer  is  putting  in  most  of  the  money,  is  he 
not  ?    A.  He  is  paying  for  the  service  which  is  being  rendered  to 
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tke  Third  Avenue  Eailway  Company  by  the  New  York  Edison 
Company. 

Q.  And  when  one  business  man  get  a  lower  rate  of  service  than 
another  business  man,  it  gives  him  an  unfair  advantage  over  his 
competitor,  does  it  not?    A.  Unquestionably. 

Q.  Similar  in  principle  to  rebating.  A.  Exactly.  That  is  the 
point  I  want  to  explain  to  you.  In  my  estimation  that  Third 
Avenue  case  is  nothing  rebate.  The  records  of  the  New  York 
Edison  Company  show  it  too  at  least  on  the  power  plant  that  was 
constructed  by  the  Third  Avenue  Railway  Company  a  number  of 
years  ago  which  the  New  York  Edison  Company  does  not  operate. 
The  plant  representing  a  very  large  investment  is  idle  and  has 
been  for  years  and  they  kept  the  plant  closed.  The  furnish  the 
Third  Avenue  Railroad  Company  current  from  the  two  water 
side  stations  where  practically  the  entire  current  is  produced  by 
the  New  York  Edison  Company.  That  lease  in  my  estimation  is 
nothing  but  a  rebate.  Eor  some  reason  the  New  York  Edison 
Company  does  not  want  the  Third  Avenue  Railroad  Company  to 
produce  electric  current  and  they  sought  means  of  closing  it  up, 
shutting  up  the  plant. 

Q.  Well,  do  you  find  anything  similar  to  that  in  furnishing  of 
power  to  any  of  the  traction  companies  of  the  present  day  ?  A.  In 
New  York  City? 

Q.  Yes,  in  Manhattan.  A.  No.  No,  that  is  the  only  incident 
of  that  kind.  I  find  a  similar  case  in  one  of  the  large  mercantile 
houses.  That  was  in  the  case  of  Gimbel  Bros.,  a  large  department 
store  here  in  the  City.  I  find  in  the  New  York  Edison  Company 
reports  where  they  pay  $10,000  rent  for  a  sub-station  which  is 
practically  imused.  It  is  enormous  rent.  In  my  estimation  that 
is  nothing  but  rebate.  I  think  that  by  investigation  you  will  find 
that  the  rental  is  piirchase  rebate,  that  there  is  no  space  used  there 
to  justify  anything  like  that. amount  of  rent  being  paid  foi*.  I 
might  add  in  that  regard  that  I  had  a  witness  investigate  in 
Boston  a  few  years  ago  in  which  a  great  many  rebates  of  that  char- 
acter were  exposed. 

Q.  We  will  now  take  up  the  eharge  by  the  Edison  Company  as 
shown  by  that  report  to  the  City.  A.  New  York,  the  year  1914. 
The  New  York  Edison  Company  collected  from  the  City  of  New 
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York  $1,433,292.08  for  electric  current  including  the  street  light- 
ing, and  for  that  current  the  New  York  Edison  (Jompany  charged 
the  City  prices  from  3.24  to  7.30.  That  is  from  31/4  .cents  to  7 
and  31-100  cents  per  kilowatt  hour.  As  an  example  of  the  vary- 
ing prices  there,  for  street  lighting  they  chargtd  for  current  fur- 
nished for  arc  lighting  3.28  cents  per  kilowatt  hour  and  for  cur- 
rent furnished  for  incandescent  lighting  7131  cents  per  kilowatt 
hour  or  more  than  double  the  amount  for  that  class  of  service. 

Q.  The  report  you  examined  showed  charges  varying  from  .53 
of  a  cent  to  10  cents  per  kilowatt  hour,  prior  to  May,  1915  ?  A. 
It  showed  that  it  charged  the  City  of  ISTew  York  its  largest  cus- 
tomer 10  cents  per  kilowatt  hour  for  current  for  public  buildings 
7.3  cents  for  current  for  incandescent  lamps  and  3.28  cents  for 
are  street  lamps. 

Senator  Thompson. —  How  many  kilowatts  did  they  use  for  all 
three?     A.  125,023,710  kilowatt  hours. 

Senator  Thompson. — •  According  to  their  report  the  cost  of  pro- 
duction for  a  kilowatt  hour  was  more  than  two  cents,  was  it  not  ? 
A.  Their  report  shows  that  the  entire  production  for  the  year  1914 
cost  approximately  2  cents  per  kilowatt  hour,  delivering  it  to  the 
consumer. 

Senator  Thompson. —  They  sold  125,000,000  at  about  half  a 
cent,  a  little  over  half  a  cent. 

Me.  Waltee  L.  Conwell,  being  duly  sworn,  testifies  as  fol- 
lows: 

Mr.  Klein. —  Mr.  Conwell,  jou  are  an  officer  of  the  Ellcon 
Company?    A.  Yes. 

Q.  That  company  manufactures  the  booths  on  the  subway  of 
the  City  of  'New  York  ?    A.  Eor  the  subway  stations. 

Q.  The  news-stand  booths  and  candy  booths?     A.  Yes. 

Q.  How  many  of  those  booths  has  the  company  sold  to  the  Ward 
and  Gow  Company  ?    A.  I  think  there  were  about  80. 

Q.  What  is  the  capital  of  your  company  ?    A.  $10,000. 

Q.  A  hundred  dollars  is  the  par  value  of  the  stock  ?    A.  Yes. 

Q.  Who  are  the  officers  or  directors?  A.  The  officers  and  di- 
rectors are  the  same.  I  am  the  president  and  a  director,  C.  E.  E1- 
lioott  is  secretary  and  treasurer  and  William  Wampler  is  vice-pres- 
ident and  general  manager. 
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Q.  Is  Mr.  Frank  Hedley  of  the  Interborough  a  stockholder  of 
your  company  ?    A.  No. 

Q,  Was  he  at  any  time  a  stockholder  of  your  company  ?    A.  ISTo. 

Q.  Were  any  of  the  stockholders  related  to  Mr.  Hedley  that  you 
know  of  ?    A.  No. 

Q.  Were  you  formerly  in  the  employ  of  Westinghouse,  Church 
and  Curr?    A.  No,  Westinghouse  Manufacturing  Co. 

Q.  Was  Mr.  Ellinghouse  in  that  company  ?    A.  No. 

Q.  Do  you  know  Mr.  Hedley  ?    A.  Yes. 

Q.  How  long  have  you  known  him  ?    A.  Probably  ten  years. 

Q.  Have  you  been  engaged  in  business  with  him  at  any  time  ? 
A.  No. 

Q,  Are  you  interested  in  any  other  company  besides  the  Ellcon 
Company  ?  A.  Yes,  I  am  connected  with  the  Safety  Car  Heating 
and  Lighting  Co. 

Q.  Any  other  company  ?     A.  Transportation  Utility  Co. 

Q.  Any  others  ?    A.  No. 

Q.  What  is  the  Transportation  Utility  Co.  ?  A.  It  is  a  selling 
company  which  was  organized  as  the  eastern  selling  agents  for 
two  western  manufacturing  concerns  who  manufactured  railway 
supplies. 

Q.  Have  you  sold  any  supplies  to  the  Interborough  ?    A.  Yes. 

Q.  What  sort  of  supplies  ?  A.  Flooring  for  cars,  that  is  com- 
position flooring. 

Q.  Have  you  sold  any  other  supplies  to  the  Interborough  itself 
for  that  company  or  for  any  other  company  ?  A.  I  think  the  Ell- 
con Company  sold  some  porcelain  enamel  and  metal  trimmings  for 
their  cars. 

Q.  Anything  else?  A.  Well,  I  think  the  first  order  they  ever 
sold  to  the  Interborough  was  for  signs  for  the  elevated  cars. 

Q.  Did  you  ever  sell  any  engines  to  the  Interborough  Company  ? 
A.  I  represented  the  Westinghouse  Company  that  sold  machines. 

Q.  D'o  you  know  how  much  the  Westinghouse  Company  sold  the 
Interborough  ?    A.  About  a  million  dollars  I  guess. 

Q.  Were  you  the  sales  agent  ?  A.  I  was  a  sales  representative, 
yes. 

Q.  Did  you  do  business  with  the  Interborough  through  Mr. 
Hedley  ?     A.  No.     Through  their  engineering  department,  Mr. 
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Scott.  The  order  was  finally  closed  through  Mr.  Hedley  I  believe, 
that  is  the  first  order. 

Q.  Have  you  had  any  business  relations  with  Mr.  Hedley  "i  A. 
If  by  business  relations  you  mean  relations  between  the  represen- 
tative of  a  selling  company  and  the  representative  of  a  purchasing 
company,  yes.    I  have  had  business  dealings  with  him. 

Q,  I  mean  personal  business  relations  with  him  whereby  you 
and  he  both  profited  ?    A.  ISTo. 

Q.  Did  you  ever  divide  any  commissions  with  him  ?    A.  No. 

Q.  Was  there  competition  for  the  sale  of  those  engines  ?  A. 
Very  keen  competition. 

Q.  Were  you  always  the  lowest  bidder  ?  A.  That  I  could  not 
tell  you,  not  knowing  anything  about  the  other  man's  bid. 

Q.  What  companies  were  usually  in  competition  ?  A.  The  Gen- 
eral Electric  and  Western  Electric  Companies. 

Q.  Any  others?    A.  Allis-Chalmers. 

Q.  Did  the  General  Electric  or  Allis-Chalmers  ever  get  any? 
A.  The  General  Electric  Company  received  some  of  the  orders  for 
the  engines. 

Q.  Did  you  bid  on  it  ?    A.  Yes. 

Q.  How  much  was  the  contract  ?  A.  I  can't  remember  that  off- 
hand. 

Q.  Did  the  Allis-Chalmers  receive  any  orders  ?    A.  I  think  not. 

Q.  You  have  sold  most  of  the  turbine  engines  to  the  Interbor- 
ough  have  you  not  ?  A.  It  depends  on  what  time  you  take  into 
consideration.  I  have  sold  four  turbines  for  the  Tith  Street  Power 
Station.  I  sold  none  to  59th  Street  and  think  there  must  have 
been  orders  placed  for  59th  Street  with  the  General  Electric  Com- 
pany, including  some  exhaust  turbines  which  were  both  some  years 
ago. 

Q.  Have  you  been  doing  business  with  the  Interborough  for  the 
last  ten  years  ?    Since  you  knew  Mr.  Hedley  ?    A.  Yes. 

Q.  What  was  approximately  the  total  of  sales  you  have  made 
with  the  Interborough  during  the  time  ?  A.  Well,  it  would  only 
be  an  approximation  but  I  should  say  two  or  three  million  dollars. 

Q.  The  profit  was  liberal, .was  it  not?  A-.  I  do  not  know  any- 
thing about  that.     I  was  sales  representative  for  companies  like 
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the  We&tinghouse  Electric  and  Westinghouse  Machine  Company 
whose  profits  I  know  nothing  about. 

Mr.  Moss. —  Do  you  know  Mr.  Grillespie  ?     A.  No. 

Mr.  Klein. — Are  you  related  to  Mr.  Hedley  in  any  way  ?    A. 

No. 

Q.  Has  Mr.  Hedley  received  any  profit  from  the  Ellcon  Com- 
pany or  any  money,  anything  of  value  ?    A.  No,  sir. 

Q.  Or  any  relative  of  Mr.  Hedley  ?    A.  No,  sir. 

Q.  What  is  the  average  price  of  those  booths  ?  A.  Well,  that 
would  also  be  a  guess.  I  think  those  booths  were  sold  to  be  the 
equivalent  of  booths  of  three  sections  each,  if  I  remember  cor- 
rectly, $50  apiece. 

Q.  Was  there  any  competition  ?    A.  I  could  not  tell  you. 

Q.  Who  ordered  those  booths  from  the  Ellcon  Company?  A. 
I  believe  the  contract  was  with  Ward  and  Gow. 

Q.  What  was  the  total  amount?  A.  240  sections  and  as  I  say 
if  I  remember  correctly  it  was  a.bout  $50  a  section. 

Q.  That  is  $7,000  ?     A.  It  would  be  nearer  $6,000. 

Q.  Are  you  manufacturing   —   A.  That  Avould  be  $12,000. 

Q.  Were  you  manufacturing,  any  other  material  for  the  Ward 
and  Gow  Company  ?    A.  Not  that  I  know  of. 

Q.  Did  that  order  come  unsolicited  ?  A.  No,  I  knew  that  it 
was  solicited  by  Mr.  Wampler  for  several  years.  He  put  that 
sample  booth  at  23d  Street  several  years  ago  and  was  working  for 
the  order  and  redesigning  the  booth  over  a  long  period  of  time  to 
meet  their  requirements  in  the  hope  of  getting  a  bid. 

Q.  You  get  these  booths  or  rather  these  blue  prints  from  the 
Interborough  ?    A.  No,  from  Ward  and  Gow. 

Q.  Do  you  know  John  J.  Sinclair  ?    A.  Yes. 

Q.  Who  is  he  in  connection  with  the  Ellcon  Company  ?  A.  He 
has  no  connection  with  the  Ellcon  Company.  He  had  when  he  was 
with  the  Westinghouse  Electric  Company.  He  was  an  assistant 
of  mine  in  the  sales  department  and  is  an  engineer. 

Q.  Is  he  related  to  Mr.  Hedley  in  any  way  ?    A.  No. 

Q.  Is  Mr.  Hedley  interested  financially  that  you  know  of  in 
any  of  the  companies  that  you  are  interested  in?    A.  No. 
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Q.  Does  the  Safety  Car  Heating  and  Lighting  Company  do 
business  with  the  Interborough  ?     A.  JSTo. 

Q.  Does  the  Pinch  Compressing  Company  ?     A.  ~So. 

Mr.  Moss. — ■  We  will  resume,  Mr.  Momand. 

Resuming  your  testimony,  Mr.  Momand. 

Q.  If  the  Consolidated  Gas  Company,  for  instance,  should 
charge  the  people  of  New  York  by  the  same  ratio  as  the  discrimi- 
nating charges  give  us  some  idea  of  the  result?  A.  The  official 
charge  for  gas  users  on  the  same  basis  and  varying  prices  for  gas 
as  the  New  York  Edison  Company  charges  for  electric  ciirrent, 
the  prices  would  vary  from  six  to  nineteen  times  as  much,  for 
■example,  to  the  City  of  New  York  as  the  charge  to  the  general 
public. 

Q.  Take  the  general  public  as  one  that  charged  New  York  City 
for  some  current  it  would  be  six  \xp  to  nineteen.  A.  In  other 
words  they  would  be  charging  the  City  $4.00'  to  about  10,000  cubic 
feet  of  gas. 

Q.  If  course  that  could  not  be  tolerated.    A.  No. 

Q.  Well,  why  is  it  tolerated  with  regard  to  the  electric  current  ? 
A.  There  was  no  movement  to  rectify  the  method  of  charging  for 
electric  current,  which  as  I  have  stated,  whatever  cause  might  have 
existed  at  the  beginning  of  the  industry  when  the  demand  was  com- 
paratively limited  has  long  since  ceased  and  at  the  present  time  the 
demand  for  current  is  so  enormous. 

Q.  It  can  give  the  Edison  Company  great  power  over  business  ? 
A.  Absolutely.  According  to  the  Edison  Company's  own  figures, 
wbich  were  based  upon  almost  extravagant  conduct  of  their  busi- 
ness in  every  department.  They  charged  up  to  the  year  1915  over 
$600,000  for  advertising. 

Q.  Why  do  they  need  to  advertise  ?  A.  I  can't  conceive.  They 
have  a  monopoly.  You  can't  get  current  in  Manhattan  except 
through  the  Edison  Company  except  through  a  very  limited  extent 
where  the  United  Electric  Light  and  Power  Company  supply  a 
small  part. 

Q.  Can  you  give  us  some  other  instance  of  the  extravagant  con- 
duet  of  the  business  of  tbe  New  York  Edison  Company?  A.  I 
£nd  from  the  report  here  on  page  8,  line  7.    It  states  that  the  total 
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number  of  stockholders  of  the  'New  York  Elison  Company  at  the 
close  of  the  year  1914  was  fifteen,  and  the  total  number  of  shares 
owned  by  those  members  was  $501,534'  and  Lewis  B.  Gawtry, 
Vice-President  of  the  Consolidated  Gas  Company  voted  $501,511 
shares  of  the  ISTew  York  Edison  Company  stock  at  the  meeting  on 
February  11,  1915,  held  at  55  Duane  Street,  Is^ew  York  City. 
That  was  the  meeting  for  election  of  officers  of  the  ISTew  York  Edi- 
son Company,  jSTieholas  F.  Brady  voted  11  shares,  J.  W.  Lieb,  Jr., 
10  shares,  Thomas  E.  Murray  1  share. 

I  find  here  under  the  heading  of  securities,  pages  1,  2  and  3 
that  the  amount  of  stock  I  have  just  stated  there  has  been  voted 
by  those  gentlemen  comprises  the  entire  amount  of  stock  issued  and 
outstanding  up  to  that  date. 

Senator  Thompson. —  Do  not  misunderstand  me  that  I  do  not 
think  that  report  was  made  from  this  company  to  the  Public  Ser- 
vice Commission  is  a  good  thing.  They  complicate  it  so  that  the 
Public  Service  Commission  cannot  understand  it  nor  the  rest  of 
us.  It  ought  not  to  be  necessary  to  look  ten  or  fifteen  minutes  to 
see  who  the  stockholders  are.  Here  it  is  all  mixed  up  and  we  get 
all  sorts  of  answers  except  the  one  we  are  looking  for.  Who  owns 
it  ?  Who  runs  it  ?  A.  I  find  here  on  page  8,  line  41  in  the  report 
that  the  Consolidated  Gas  Company  of  New  York,  that  there  were 
388,417  shares  of  ISTew  ^"ork  Edison  Company  stock  in  the  name 
of  the  Consolidated  Gas  Company  of  ISTew  York  on  February  11, 
1913. 

Q.  Will  you  take  your  Exhibit  A-1  ?  Now.  Mr.  ]\[omand,  I  want 
you  to  tell  us  about  the  product  and  sale  of  electric  current  for  the 
year  1914.  A.  The  ISTew  York  Edison  Company's  report  shows 
that  there  was  generated  at  the  water  side  station  in  the  year  1914 
291,129,988  kilowatt  hours  electric  current;  Kingsbridge  Station 
1,073,400  kilowatt  hours  of  current,  Duane  Street  Station  663,763 
kilowatt  hours;  140  Street,  Bronx  Station  3,578,  making  a  total 
production  of  all  of  our  stations  of  648,432, 2'56  kilo^^■att  hours  at 
a  total  cost  of  $2  815,097.39. 

Q.  ISTow,  on  that  report,  what  did  that  cost  per  kilowatt  hour  ? 
A.  Less  than  half  a  cent.  Exactly  .4268  cents.  They  purchased 
from  the  United  Electric  Light  and  Power  Company  $62,876,908 
kilowatt  hours  at  a  cost  of  $723,780.10,  which  is  at  the  rate  of 
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1.15  cents  per  kilowatt  hour.  They  purchased  also  from  the 
United  Electric  Light  and  Power  Company  for  that  year  1,800,- 
687  kilowatt  hours  at  a  cost  of  $18,334.40  at  the  rate  of  5.34  cents 
per  kilowatt  hour. 

Q.  Do  you  know  why  that  charge  is  so  much  larger  than  the 
other  one?  Ai.  That,  I  understand,  is  current  delivered  to  the 
consumer. 

Q.  Yes,  where  the  United  Electric  Light  and  Power  Company 
deliver  to  the  consumer  ?  A.  Yes  and  charge  it  to  the  ISTew  York 
Edison  Company. 

Q.  And  in  the  other  cases  they  deliver  it  to  a  generating  station. 
A.  At  the  switch  board. 

Q.  Now,  this  power,  a  vast  amount  of  it  was  made  at  less  than 
one-half  cent?     A.  Per  kilowatt  hour,  yes. 

Q.  I  want  to  see  what  they  charged  for  it.  A.  They  charged 
125,458  general  customers  at  the  rate  of  7.90'  cents  per  kilowatt 
hour. 

Q.  Now,  take  the  total  sale  —  A.  Now.  under  what  they  call 
their  wholesale  rate  they  sold  2,414,566  kilowatt  hours  to  563 
consumers  for  $4,019,  097.40  or  at  the  rate  of  3.67  per  kilowatt 
hour. 

Q.  Now,  power  — ^  A.  I  would  like  to  get  into  the  record 
there  show  12-5,456  to  the  general  consumers.  Which  was  191,- 
912.175  kilowatt  hours  for  which  the  New  York  Edison  Company 
received  $14,378,875.75. 

Q.  Now,  take  the  power  customers  —  A.  They  had  14,411 
power  consumers  consumed  22,109,288  kilowatt  hours  for  which 
the  Edison  Company  received  $1,888,095.65  or  at  the  rate  of  8.56. 
They  had  308  storage  battery  consumers  to  whom  they  sold  $4,- 
256,942  kilowatt  hours  at  the  rate  of  4.07  cents  per  kilowatt  hours, 
a  little  over  4  cents.  They  have  what  they  call  a  breakdown  ser- 
vice in  the  event  that  it  is  required.  In  other  words  being  ready 
for  delivery  in  case  of  breakdown  of  private  plants.  381  con- 
sumers under  that  head  3,168,000  kilowatt  hours  of  current  at 
the  cost  of  $153,151.50  or  7.19  cents,  a  little  over  seven  cents  per 
kilowatt  hour.  Then  the  final  items  of  49  consumers  at  the  Gen- 
eral Electric  Company  show  that  was  held  in  the  City  that  year, 
consumers  of  6,016  kilowatt  hours  $148.48. 
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Q.  Now,  you  can  give  me  the  total.     A.  That  makes  a  total  of- 
140,943  consumers  to  whom  current  was  sold  amounting  to  312,- 
657,686  kilowatt  hours  in  the  aggregate  to  that  number  of  cus- 
tomers, for  whioh  the  company  received  $10,615,675.11. 

Q.  Xow,  we  come  to  the  municipality.  A.  It  is  sufficient  to 
say  I  think  that  the  street  lighting  service  in  Manhattan  and  the 
Bronx  on  the  arc  system  was  3.88  cents  per  kilowatt  hour;  the 
incandescent  at  7.30  per  kilowatt  hour,  lighting  of  buildings  at 
6.50;  lighting  in  wholesale  buildings  was  at  3.24,  high  pressure 
at  3.83  cents,  so  under  that  subdivision  of  the  municipality,  Man- 
hattan and  Bronx  you  have  $6,413,022  kilowatt  hours  costing 
$1,453,293  cents  at  the  average  price  of  3.94  cents  per  kilowatt 
hour. 

Q.  jSTow  you  have  the  United  States  Government  Lighting  and 
power  at  6.11,  you  have  the  Third  Avenue  service  taking  125,- 
023,710  kilowatt  hours  paying  $653,201.39  for  it  at  the  price  of 
.3248  cents  and  other  railroads  supplied  with  8,248  hours  paying 
$19,508  for  it  at  the  average  price  of  one  cent.  A.  I  find  too  that 
they  supplied  power  or  light  to  other  companies,  the  United  Elec- 
tric Light  &  Power  Company,  the  Yonkers  Electric  Light  &  Power 
Company,  New  York  &  Queens  Electric  Light  &  Power  Company, 
Westchester  Lightiiig  Company. 

Q.  And  there  the  prices  vary,  Mr.  Momand  ?  A.  Very  con- 
siderably. The  United  Electric  pays  $334,507.94,  Yonkers  gets 
$156,548.65  cents  worth  and  pays  1.20  cents  per  kilowatt  hour, 
New  York  &  Queens  gets  $44,216. 6."i  worth  and  pays  .53  cents  per 
kilowatt  hour,  Westchester  gets  $30,669  worth  and  pays  1.61  per 
kilowatt  hour.  The  average  to  those  electric  light  companies  is 
1.707  cents.  I  find  here  the  New  York  Aequeduct  gets  $249,- 
821.10  worth  which  has  an  average  price  of  1.68  cents  per  kilowatt 
hour. 

Q.  Now,  Mr.  Momand  here  is  something  interesting.  The  total 
current  sold,  you  tell  us  is  534,000,000.  The  price  collected  there- 
for is?  A.  The  amount  received  for  that  current  was  $23,539,- 
680.90.  The  average  price  charged  per  kilowatt  hour  is  4.40 
cents. 

Q.  Did  you  find  that  there  was  current  produced  and  unac- 
counted for?  A.  Yes.  183,364,538  kilowatt  hours.  In  brackets 
the  state  "  indicated  not  actual." 
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Q.  What  does  that  mean?  A.  That  meajis  that  they  do  not 
aecO'imt  for  that  amount  of  current  during  that  year.  It  was  either 
lost,  strayed  or  stolen  in  some  way. 

Q.  At  an  average  price  of  4.40  cents  how  much  would  that 
amount  to?  A.  It  would  amount  to  about  six  million  dollars, 
about  five  million,  three  hundred  thousand  dollars. 

Q.  You  have  no  way  that  you  could  account  for  that  ?  A.  The 
'New  York  Edison  Company  have  connections  with  the  Interbor- 
ough.  Company,  wire  connections  for  exchanging,  as  they  put  it, 
in  their  report  current  in  the  event  they  need  it.  The  Third  Ave- 
nue Railroad  Company  have  a  connection  but  in  the  case  of  the 
Interborough  Company  they  have  this  connection  for  delivering 
current  to  them  or  receiving  current.  Whether  any  of  the  cur- 
rent went  through  that  channel  of  course,  I  cannot  say.  It  is  an 
unusually  large  amount  of  current  to  be  accounted  for  as  compared 
with  the  production.  About  20  per  cent,  of  the  entire  production 
is  unaccounted  for.  It  is  almost  inconceivable  that  that  amount 
of  current  could  be  lost  in  the  ordinary  course  of  business. 

Q.  Reading  your  figures  I  see  that  the  total  operating  revenue 
was  $???????  and  the  operating  disbursements  were 
$13,007,230.20,  leaving  a  net  operating  revenue  of  $10,631,- 
112.27.  Then  there  is  a  non-operating  revenue  to  be  added  to  that 
of  $1,370,104.93  and  so  the  total  revenue,  the  total  profit  amounts 
to  $11,994,025.24  nearly  one-half  of  the  total  operating  revenue. 

Senator  Thompson. — •  That  is  after  taking  into  account  for  in- 
stance, the  cost  of  what  they  call  a  business  wire,  the  cost  of  pro- 
duction is  about  $3,000,000,  the  rest  is  operating  disbursements, 
for  interest  on  the  money,  for  taxes,  for  uneollectable  bills  for 
rents,  in  other  words  all  their  overhead  charges,  carrying  interest 
depreciation  and  amortization  charges  of  all  kinds  all  go  into  that 
$13,700,000,  showing  that  they  make  a  profit  on  all  kinds  of  op- 
erating expenses  ? 

Q.  As  to  the  entire  physical  value  of  this  company  for  about 
twenty  years,  it  has  been  make  up  of  excess  earnings  ? 

Senator  Thompson. —  Their  report  shows  that  they  have  a  sur- 
plus of  $50,093,000. 

Mr.  Moss.— Total  surplus  December  31,  1914,  $50,093  715.30. 
A.  Yes,  that  is  the  amount  of  surplus. 
6—30 
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Senator  Thompson. —  You  will  find  in  that  report  they  have 
about  $20,000,000  investments  in  stocks  of  other  concerns. 

Mr.  Moss.—  Total  fixed  capital  December  31,  1914,  $129,8 J  3,- 
918.08.  They  have  almost  half  of  their  capital  represented  by 
surplus.  A.  And  I  would  like  to  state  that  that  capital  represents 
the  plants  at  the  valuation  placed  upon  them  on  the  bo.vk^  of  the 
New  York  Edison  Company  and  there  is  no  question  in  my  mind 
in  going  through  the  report  and  my  familiarity  with  such  niattciri 
that  the  actual  plant  of  the  New  York  Edison  Company  could  be 
reproduced  for  not  more  than  $25,000,000.  I  would  like  to  call 
the  attention  of  the  Committee  to  one  item  there.  Pag3  4  the  first 
item  at  the  top.  Exhibit  1.  After  applying  all  interest  charges  and 
dividends  on  the  entire  outstanding  stock  of  the  ISTew  York  Edi- 
son Company  in  that  case  amounting  to  $3,720,200,  they  charged 
up  to  account  under  the  heading  of  a  contingency  reserve  $3,450,- 
000.51.  Now  under  that  heading  there  was  at  the  end  of  the  year 
1914,  $15,820,315.'74,  which  is  nothing  but  surplus.  That  amount 
was  set  aside  by  a  special  resolution  of  the  Board  of  Directors 
based  on  a  charge  of  one  cent  per  kilowatt  hours  to  the  general 
consumer.  Those  125,000  consumers  who  pay  the  high  rate  of  8 
cents,  that  money  is  supposed  to  be  used  for  renewal  and  contin- 
gency matters,  when  as  a  matter  of  fact  as  you  find  in  the  report 
all  the  items  for  improvements  are  charged  up  separately.  This 
is  simply  a  lump  sum  just  turned  in  in  case  of  an  earthquake  or 
something  of  that  kind.  Then  after  that  item  an  item  of  surplus 
for  the  year  of  $2,568,331.61,  making  the  surplus  at  the  close  of 
the  year  1914,  $32,183,035.26.  Now  that  surplus  added  to  the 
balance  under  this  account  of  renewal  and  contingency  reserve 
total  makes  a  total  of  $50,093,715.70,  which  represents  surplus 
earnings  held  in  the  treasury  of  the  New  York  Edison  Oompanv 
for  which  there  is  no  proper  use,  the  amount  collected  in  excess  of 
the  amount  necessary  to  pay  all  of  their  extravagant  operations. 

Q.  You  have  noted  many  items  where  the  expenses  are  extra- 
vagant ?  You  mentioned  one  of  them,  can  you  tell  us  some  others  ? 
A.  I  have  been  so  busy  — 

Q.  We  wiil  hold  this  question  open  and  if  you  will  send  in  writ- 
ing to  me  an  answer  to  that  question,  I  will  put  it  in. 
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Mr.  Moss. —  I  want  you  to  detail  some  of  those  expenses  which 
might  be  called  siphon,  by  a  siphon  I  mean  something  which  draws 
money  out.    A.  I  will  do  that. 

Q.  I  will  put  in  your  discussion  "  C  "  which  is  a  discussion  of 
street  lamps.     (See  next  page) 

A.  I  was  going  to  call  your  attention  to  the  fact  that  all  three 
commissioners,  including  Commissioner  McCall,  at  the  time  they 
reduced  the  rate  from  10  cents  to  8  cents  agreed  that  this  account 
of  renewals  and  contingency,  the  amount  of  money  credited  to 
that  account  was  entirely  too  much  and  unnecessary  and  they  all 
agreed  also  as  you  find  by  their  reports  that  this  reduction  to  8 
cents  was  not  considecred  by  them  as  being  an  adequate  reduction, 
that  they  had  given  so  much  time  to  that  reduction  and  they 
wanted  to  give  some  immediate  relief  to  the  consumers  of  New 
York  City  and  they  reduced  the  rate  to  8  cents,  but  on  top  of  reduc- 
ing they  made  no  provision  which  prohibited  the  New  York  Edi- 
son Company  from  changing  the  quantity  under  which  a  consumei- 
would  receive  originally  say  250  kilowatt  hours,  so  really  there  was 
no  reduction. 

Q.  I  notice  in  Mr.  Cramer's  opinion  in  this  Stadtlander  case 
that  he  says  the  reduction  from  10  cents  to  8  cents  was  20  per 
cent.  It  shows  just  the  error  he  fell  into.  A.  Exactly,  it  was 
announced  — 

Q.  Now,  calling  the  attention  of  the  Committee  to  the  im- 
portance of  the  discussion  of  fact  in  this  report  I  put  it  in  evidence 
and  ask  that,  it  be  spread  upon  the  record.  This  is  the  opinion 
of  the  Commissioners  in  the  Stadtlander  case  and  other  cases,  in 
which  particularly  I  call  attention  to  the  opinion  of  Mr.  Maltbie. 
That  goes  carefully  over  facts  which  he  has  investigated,  showing 
the  over  capitalization  of  the  Edison  Company  and  in  one  particu- 
lar instance  showing  that  its  expense  of  capital  is  forty  times  from 
the  original. 

Mr.  Moss. —  I  am  informed  by  the  chaii-man  of  the  Committee 
that  the  Mayor  of  the  City  has  not  furnished  any  complaint  against 
Mr.  Klein  and  though  he  made  an  appointment  for  Mr.  Thompson 
to  call  on  him,  did  not  keep  the  appointment  and  has  declared  that 
he  is  too  busy  to  see  Mr.  Thompson. 

Adjournment. 
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EXHIBIT  C. 

New  Yoek,  August  23,  1915. 
Showing  the  Extortionate  Prices  now  being  paid  by  the  City 
of  'New  York  to  the  New  York  Edison  Company  for  electric  street 
lamps  in  the  Boroughs  of  Manhattan  and  the  Bronx,  for  the  year 
1915,  the  Gross  Discrimination  practised  by  the  Edison  Company 
against  the  City  in  the  sale  of  current  and  the  enormous  profits 
to  the  Edison  Company  derived  therefrom. 
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*  Tke  cost  of  current  to  tlie  Edison  Company  at  the  plant  switch- 
board is  .4628  cent  per  k.  w.  hr.  as  shown  by  its  report  for  the 
year  1914,  filed  with  the  Public  Service  Commission.  The  dif- 
ference (.0620  cent  per  k.  w.  hr.)  between  this  cost  and  the  price 
the  Edison  Company  sold  current  to  the  Third  Avenue  E.  K.  dur- 
ing that  year,  namely,  .5248  cent  per  k.  w.  hr.,  amounts  to  $378,- 
227.99  on  the  total  current  generated  (608,432,256  k.  w.  hrs.)  by 
the  Edison  Company  in  1914,  a  sum  more  than  sufficient  to  cover 
the  up-keep  of  the  generating  plant  and  pay  6  per  cent,  on  the 
capital  invested  in  the  plant. 

The  amount  properly  chargeable,  therefore,  to  the  above  cost  per 
lamp  per  year,  and  to  be  deducted  from  the  profits  shown  in  the  last 
column,  for  transmission  of  current  from  the  generating  plant  to 
the  lamps  on  the  streets  (the  current  for  the  lamps  being  taken 
from  the  street  conduits  supplying  current  to  users  generally 
throughout  the  City)  is  about  two  dollars  for  each  100  w.  capacity 
in  the  case  of  each  lamp,  making  the  Edison  Company's  yearly 
profit  on  the  300  w.  lamp,  the  one  mostly  used  by  the  City,  about 
$46.  Wo  account  is  taken  of  interest  charges  or  depreciation  on 
the  cost  of  poles  and  lampheads  furnished  by  the  'N.  Y.  Edison 
Company  for  the  reason  that  practically  the  entire  cost  of  these 
has  been  recovered  by  the  Edison  Company  each  year  since  they 
were  installed,  many  times  over  in  most  cases. 

It  will  be  seen,  therefore,  that  the  above  prices  charged  the  City 
of  ISTew  York  by  the  Edison  Company  for  current  for  its  public 
street  lighting  are  highly  extortionate  and  discriminating  and 
should  be  largely  reduced  when  the  City  comes  to  make  next  year's 
contract  in  December. 
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PUB.LIO  SERVICE  COMMISSION  —  First  District. 

Opinions  of  cases  of  George  Stadtlander  and  others  and  Julius 

Ewoldt  and  others  against  the  ISTew  York  Edison  Company. 

March  9,  1915. 


Case  No.  1395 


Case  No.  1492 


In  the  Matter 

of  the 

Complaint    of    George    Stadtlandee 

AND  Others 

against 

The  New  York  Edison  Company. 


In  the  Matter 

of  the 

Complain/;    of    Julius    Ewaldt    and 

Others 

against 

The  New  York  Edison  Company. 


Williams,  Commissioner:  This  proceeding  was  started  as  a 
rate  case  as  well  as  a  case  of  discrimination.  The  petitions  of  the 
one  hundred  or  more  property  owners  required  by  No.  Y2  of  the 
Public  Service  Commissions  Law  set  forth,  first,  that  the  general 
rate  of  the  New  York  Edison  Company  was  unjust,  unreasonable 
and  excessive,  and  disproportionate  to  the  proper  cost  of  manu- 
facturing and  delivering  of  electricity  in  the  Boroughs  of  Manhat- 
tan and  The  Bronx,  and  second,  That  the  difference  between  the 
wholesale  and  the  retail  rate  unjustly  discriminated  against  the 
smaller  consumers. 

Copies  of  the  complaint  were  justly  served  upon  the  New  York 
Edison  Company  and  the  hearings  seem  to  have  been  conducted 
along  the  lines  provided  for  in  §§  Yl  and  72  of  the  Public  Ser- 
vice Commissions  Law,  which  provides  for  hearing  upon  the  com- 
plaint in  writing  of  the  Mayor  of  the  City,  Trustees  of  the  Village, 
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Town  Board  of  a  Town  or  of  not  less  than  one  hundred  customers 
or  purchasers  of  gas  or  electricity. 

Judge  CuUen  points  out  in  his  decision  in  the  case  of  the  Vil- 
lage of  Saratoga  Springs  v.  The  Saratoga  Gas  Company  (191 
]Sr.  Y.  123),  the  limits  prescribed  hy  the  law  within  which  the 
Commission  must  act.  First,  the  rate  fixed  must  be  reasonable. 
Second,  the  order  must  be  based  not  on  the  ex  parte  statements  of 
the  officers,  agents  and  inspectors  of  the  Commission  but  (p.  147) : 

"  Section  15  provides  that  on  written  complaint  being  made  as 
to  the  illuminating  power,  purity,  pressure  or  price  of  gas  or  elec- 
tricity sold  by  any  company,  the  Commission  shall  investigate  the 
cause  of  complaint,  and  may  by  its  agents  and  inspectors  inspect 
the  works  system,  plants  and  books  of  the  company.  Section  16 
provides  for  the  form  of  written  complaint.  Section  lY  provides 
for  a  public  hearing  and  that  notice  of  the  complaint  shall  be 
served  on  the  corporation  affected  thereby,  that  both  the  complain- 
ants and  the  corporation  shall  have  an  opportunity  to  be  heard  and 
to  be  represented  by  counsel.  By  subdivision  10  of  section  9  the 
Commission  is  given  power  to  subpccna  witnesses,  take  testimony 
and  administer  oaths  in,  any  proceeding  or  examination  instituted 
before  it  or  conducted  by  it  under  the  provisions  of  the  act.  As 
we  read  the  statute  the  investigation  and  report  of  agents  and  in- 
spectors are  to  be  made  during  the  public  hearing.  This  is  made 
clear  by  section  18  which  provides  that  orders  made  by  the  Com- 
mission on  its  own  motion  or  without  complaint  shall  be  made 
only  after  reasonable  notice  to  the  corporation  and  reasonable  op- 
portunity to  such  corporation  to  prepare  its  defense  or  objection 
to  the  demands  of  the  Commission.  It  is  plain  that  no  corporation 
could  make  its  defense  until  it  was  clearly  notified  of  what  was 
charged  against  it  and  the  proof  to  support  such  charge  was  given. 
While  the  Commission  might  not  be  bound  by  technical  rules  of 
evidence  still  it  was  plainly  intended  that  the  whole  proceeding 
should  assume  a  quasi-judicial  aspect.  This  is  necessarily  so  for 
the  Appellate  Division  is  empowered  to  review  the  order  of  the 
Commission,  to  review  which  requires  something  in  the  shape  of  a 
record  of  the  proceedings  of  the  Commission.  The  Commission 
being  empowered  to  subpoena  witnesses  and  take  testimony,  its  in- 
spectors or  agents  could  be  required  to  appear  and  verify  any  re- 
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poi-ts  made  by  them,  or  if  we  assume  that  such  reports  could  be 
received  in  the  first  instance  without  verification,  the  inspectors 
or  agents  could  be  compelled  to  attend  at  the  instance  of  either 
party  and  be  examined  as  to  the  truth  of  the  statements  in  their 
reports  and  their  knowledge  of  the  facts  therein  contained." 

I  think  it  is  well  to  bear  in  mind  that  the  statute  when  construed 
by  Chief  Judge  Cullen,  merely  provided  that  the  Conmiission, 
"  within  the  limits  prescribed  by  law,  may  fix  the  minimum  of 
price  of  gas  and  electricity  "  and  recourse  had  to  be  had  to  the 
common  law  to  read  the  word  "  reasonable  "  into  the  statute. 

But,  since  Judge  Cullen's  opinion,  the  statute  has  been  amended 
and  this  amendment  more  definitely  fixes  the  limits  prescribed  by 
law  "  by  adding  to  the  other  restrictions  under  §§  71  and  72  the' 
following :  In  determining  the  price  to  be  charged  "  for  gas  or 
electricity,  the  Commission  may  consider  all  the  facts  which  in  its 
judgment,  have  any  bearing  upon  a  proper  determination  of  the 
question,  although  not  set  forth  in  the  complaint  and  not  within 
the  allegations  contained  there,  with  due  regard,  among  other 
things,  to  a  reasonable  average  return  upon  capital  actually  ex- 
pended, and  to  the  necessity  of  making  a  reservation  out  of  income 
for  surplus  and  contingencies." 

I  refrain  from  characterizing  the  portion  of  the  amendment 
which  says  in  effect  that  the  Commission  may  take  into  account 
things  not  embraced  in  the  allegations  contained  in  the  complaint, 
inasmuch  as  I  cannot  conceive  of  any  Commission  making  a  deter- 
mination upon  facts  which  the  corporation  has  affected  has  had  no 
chance  to  controvert,  and  which  are  not  contained  in  the  record. 

The  l^ew  York  Edison  Company  was  formed  in  about  1901  by 
the  consolidation  of  a  number  of  other  companies.  The  only  entry 
upon  its  books  which  in  any  way  would  help  in  ascertaining  the 
amount  actually  expended  by  those  other  companies  upon  which 
a  reasonable  return  could  be  allowed  is  a  blanket  entry  of  May  1, 
1901,  "  plant  and  property,  $78,000,000."  It  is  conceded  that  no 
inventory  and  no  appraisal  were  made  before  that  amount  was  en- 
tered in  the  books  and  many  books  and  papers  of  the  companies 
which  merged  into  the  Edison  Company  that  would  tend  to  throw 
light  from  a  bookkeeping  standpoint  upon  the  value  of  its  plant 
and  property  are  lost  or  mislaid. 
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At  the  present  time  the  Commission  is,  by  a  system  of  monthly 
reports  as  to  what  new  property  goes  into  capital  account,  able  to 
ascertain  very  readily  the  amount  upon  which  a  reasonable  return 
should  be  allowed ;  and  it  is  the  claim  of  the  respondent  that,  tak- 
ing the  amounts  expended  by  the  Edison  Company  since  1901  and 
the  amount  charged  to  plant  and  property  on  its  books  on  May  1 
of  that  year,  there  is  no  question  but  that  the  company  is  not  now 
making  more  than  a  '"'  reasonable  average  return  "  on  this  com- 
bined amount.  But  it  is  claimed  upon  the  part  of  the  petitioners, 
that  this  amount  of  $78,000,000  was  much  too  large. 

Very  recently  the  complainants  have  introduced  certain  extracts 
from  testimony  taken  before  the  so-called  Hughes  Investigating 
Committee  of  the  Legislature,  and  from  certain  certiorari  pro- 
ceedings to  review  tax  assessments  mentioned,  therein,  from  which 
it  is  sought  to  show  that  the  "  plant  and  property  "  entry  in  the 
books  of  the  company  is  much  too  large. 

Concededly  this  testimony  was  filled  with  errors.  The  com- 
pany was  not  allowed  to  appear  by  counsel  or  to  cross-examine 
witnesses,  and  the  evidence  and  report,  while  it  may  have  been 
sufficient  for  a  legislative  investigation,  to  my  mind  is  far  from 
satisfying  the  limitations  which  the  Legislature  has  put  upon  this 
Commission,  when  it  requires  it  to  determine  and  fix  a  value,  and 
prescribes  the  method  of  procedure  in  ascertaining  it. 

Evidence  introduced  in  behalf  of  the  Merchants  Association 
intervening  would  tend  to  show  that  not  only  the  maximum  rate 
but  also  the  wholesale  rate  should  be  adjusted  in  order  to  fix  scien- 
tifically a  rate  that  would  be  fair  to  all  classes  of  customers. 

It  must  be  admitted  that  the  Edison  Company,  by  its  efficient 
management  is  now  earning  a  large  return  —  too  large  a  return, 
I  believe  —  upon  the  capital  actually  expended.  Its  net  earnings 
in  the  year  1913  amount  to  $7,902,732.  On  account  of  the  gen- 
eral conditions  existing  in  business  the  earnings  have  undoubtedly 
fallen  off  somewhat  in  1914;  the  company  claims  about  $650,000. 
This  would  still  leave  net  earnings  of  $7,150,000  per  year  if  the 
present  rates  were  allowed  to  continue,  or  a  return  of  six  per 
cent,  on  about  $120,000,000  or  five  per  cent,  on  $145,000,000. 

While  Commissioner  Maltbie,  in  his  opinion  allows  but  $60,- 
000,000  as  the  maximum  amount  upon  which  the  company  is 
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entitled  to  a  fair  return,  in  an  action  in  the  Supreme  Court 
brought  by  minority  stockholders,  appraisers  appointed  by  the 
court  found  the  property  of  the  Edison  Illuminating  Company 
was  worth,  in  1901,  $49,000,000.  Added  to  this  should  be  for 
additions  1901  to  1904,  inclusive,  $9,717,000  and  since  1904  to 
December,  1913,  $38,000,000,  making  a  total  of  $97,317,000. 

The  company  also  claims  over  $10,000,000  value  of  assets  of 
the  New  York  Gas  and  Electric  Company  and  the  property  repre- 
sented by  the  first  and  consolidated  mortgage  bonds  of  the  Illumi- 
nating Company.  It  also  claims  that  there  should  be  added  incre- 
ment in  values  of  real  estate  and  an  increase  in  working  capital 
required  and  other  items,  sufficient  to  bring  the  total  to  something 
over  $132,000,000. 

I  only  give  these  figures  to  show  the  wide  difference  in  the 
claims  of  the  company  and  those  considered  by  Commissioner 
Maltbie  in  his  opinion. 

The  company  also  contends  that  no  deduction  should  be  made 
from  the  value  of  its  property  for  so-called  accrued  depreciation 
and  it  claims  that  in  fixing  a  reasonable  rate  the  Commission 
would  not  be  justified  in  assuming  that  the  amount  hereto  set 
aside  out  of  reasonable  earnings  should  be  provided  for  in  the  new 
rate  in  addition  to  a  fair  return  upon  the  property. 

The  Public  Service  Commissions  Law  very  wisely  provides  that, 
in  determining  reasonable  rates^  due  regard  shall  be  given  to  the 
necessity  of  making  reservations  out  of  income  for  surplus  and 
contingencies,  and  I  am  of  the  opinion  that  a  reserve  for  renewals 
and  contingencies  should  be  sufficient  to  cover  the  average  annual 
cost  of  the  renewals  in  plant  and  property,  with  a  margin  for  con- 
tingencies in  addition  thereto.  In  view  of  the  substantial  fund 
already  reserved  for  contingencies  of  this  company,  it  seems  to 
me  that  the  amount  set  aside  for  renewals  and  contingencies  each 
year  should  be  reduced. 

I  think  that  there  can  be  little  doubt  that  the  Commission  is 
justified  in  making  an  order  for  some  reduction  of  water.  I  do 
not  agree  with  Commissioner  Maltbie  that  there  should  be  a 
"  meter  charge."  That  would  mean  that  the  small  consumer  would 
continue  to  pay  ten  cents  per  kw.  hour  for  his  current  while  those 
more  able  to  pay  would  get  their  current  at  a  much  reduced  rate. 
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It  is  estimated  that  there  are  twenty-eight  thousand  customers 
of  the  Edison  Company  who  would  never  get  any  benefit  if  a 
"  meter  charge  "  were  imposed.  It  is  admitted  that  this  meter 
charge  would  allow  the  company  to  take  $1,000,000  a  year  from 
its  customers  and  it  appears  that  this  would  come  for  the  most 
part,  from  those  who  can  least  afford  it.  About  95,000  or  ninety 
per  cent,  of  all  the  Edison  Company's  customers  are  paying  the 
maximum  rate  of  10  cents  per  kw.  hour  and  9%  cents  for  power. 

If  this  maximum  light  rate  were  reduced  at  once  to  say  8  cents 
for  the  first  thousand  kw.  hours  per  month,  every  one  of  those 
small  consumers  as  well  as  the  fairly  large  consumer,  shop  or 
factory  would  benefit  greatly.  The  flat-dweller  whose  bill  is 
now  $1.50  would  pay  $1.20  and  the  shopkeeper  using  350  kw. 
per  month  would  pay  $30  instead  of  $25. 

The  power  rates  should  also  be  reduced  to  8  cents  for  the  first 
500  kw.  hours  and  then  reduced  as  the  current  consumed  in- 
creases. I  think  the  wholesale  rate  should  be  reduced  to  3  cents 
where  it  now  stops  in  view  of  rates  given  to  automobile,  storage 
battery,  subway  work,  etc.,  where  the  same  amount  of  current  is 
consumed. 

Roughly  speaking,  this  reduction,  taking  the  1914  figures,  would 
mean  a  saving  of  about  $2,000,000  a  year  to  the  customers  of  the 
Edison  Company,  and  of  course  a  similar  reduction  would  have  to 
be  made  by  the  United  Electric  Light  and  Power  Company  in  its 
rates,  as  in  many  streets  the  mains  of  both  companies  are  laid. 

This  $2,000,000  reduction  would  still  leave  the  company  $5,- 
150,000  per  year  net,  based  upon  the  1914  business,  or  $5,800,000 
net  when  business  is  as  good  as  it  was  in  1913.  This  would  be  six 
per  cent,  on  nearly  $100,000,000  which  it  seems  to  me  from  the 
evidence  must  certainly  cover  the  value  of  the  "  capital  actually 
expended  in  the  enterprise." 

I  recommend,  therefore,  that  the  company  be  ordered  to  prepare 
and  put  into  effect  a  new  schedule  of  rates  based  upon  the  maxi- 
mum charge  of  8  cents  per  kw.  hour  per  month.  In  accordance 
with  this  opinion,  no  rate  now  in  existence  for  large  consumers, 
however,  to  be  increased  in  any  manner. 

Another  feature  of  the  rate  schedule  at  present  in  force  seems 
to  me  works  a  discrimination  against  many  of  the  users  of  elec- 
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tricity  in  tWs  city.  Owners  and  agents  of  apartment  houses  and 
loft  buildings  secure  current  at  the  wholesale  rate  (5c.)  and  de- 
tail it  to  their  tenants  at  10  cents  per  kw.  hour.  The  electric  light 
oompanies  install  separate  meters  for  each  tenant  and  read  the 
meters.  All  the  agent  or  owner  has  to  do  for  his  five  cents  per 
kw.  profit  or  more  is  to  make  out  and  collect  the  bills.  As  the  ar- 
rangement between  the  landlord  and  his  tenant  is  a  matter  v>hich 
is  in  the  form  of  a  contract  (generally  in  the  lease)  I  think  it  is 
clear  that  we  have  no  right  to  interfere.  The  tenant  may  pay  the 
landlord  anything  he  wishes,  but  I  think  that  if  the  landlord  wants 
to  take  advantage  of  the  wholesale  rate  and  retail  it  out  to  his  ten- 
ants, he  should  furnish  the  meters  and  read  them,  as  well  as  collect 
the  bills.  In  other  words,  that  but  one  meter  should  be  furnished 
or  read  for  each  wholesale  customer  of  this  class.  This,  with  the 
reduction  in  rate  which  I  have  recommended  and  which  reduction 
the  landlord  will  necessarily  have  to  meet,  I  believe  will  largely 
do  away  with  the  causes  of  complaint  in  cases  of  this  kind. 

Dated  March  5th,  1915. 

GEOEiGE  V.  S.  WILLIAMS, 

Commissioner. 
Stadtlander  vs.  New  York  Edison  Company. 
Ewoldt  vs.  Same.     Cases  1395  and  1492. 

MeCall,  Commissioner. —  The  long  delay  that  would  necessarily 
be  involved  in  an  appraisal  or  valuation  of  the  property  ol  this 
Company  is  a  deterrent  from  insisting  upon  rate  as  perhaps  the 
only  method  of  reaching  any  positive  solution  in  this  rate  ques- 
tion ;  and  a  further  justification  for  not  insisting  upon  it  is  to  be 
found  in  the  fact  that  in  our  judgment  we  have  suflicient  proof 
before  us  to  justify  an  order  giving  immediate  relief  from  condi- 
tions that  demonstrate  that  the  earnings  of  the  Company  are  away 
beyond  what  would  be  justified  as  a  reasonable  average  return  by 
the  most  favorable  finding  that  could  possibly  be  reached  in  the 
Company's  favor  as  to  capital  actually  expended,  etc.,  by  any  pro- 
cess adopted  to  ascertain  same.  I  cannot  bring  myself  into  conson- 
ance with  the  view  or  results  expressed  and  deduced  by  Commis- 
sioner Maltbie  because  he  accepts  for  his  premise  or  basis  in  his  rea- 
soning and  conclusions  as  to  value  of  this  company's  property 
$19,000,000  the  amount  that  was  fixed  by  a  joint  committee  which 
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was  created  to  investigate  gas  and  electric  rates  in  the  City  of  New 
York  in  the  year  1905,  plussed  by  about  $3,000,000  the  results  of 
the  committee's  action  have  not  stood  the  test  of  judicial  analysis 
and  they  have  even  by  their  own  acts  in  legislation  based  upon 
their  report  in  the  fixing  of  the  rate  at  ten  cents  per  kw.  hour 
shown  that  they  must  have  regarded  that  the  valuation  they  as- 
serted should  have  been  much  larger.  I  do  not  enter  into  more 
complete  or  detailed  analysis  of  this  matter  because  of  the  fact 
that  Commissioner  Williams  has  covered  same,  and  his  results  are 
in  harmony  with  my  own  views.  I  agree  with  him  also  on  the 
question  of  "  meter  charge  "  for  the  reasons  he  sets  forth,  to  wit : 
that  the  relief  in  any  reduction  of  rates  by  adding  the  meter 
charges  would  in  so  far  as  the  small  consumer  is  concerned  be 
nullified.  I  am  particularly  impressed  with  his  suggestion  which 
seems  to  me  will  afford  a  panacea  for  the  evil  that  has  grown  to 
large  proportions  where  the  landlord  or  agent  of  these  large  houses 
by  getting  the  current  from  the  company  sells  it  out  as  a  sort  of  a 
middleman  to  his  tenants,  and  usually  at  higher  rates,  and  bene- 
fitting personally  by  crediting  the  tenants'  consumption  to  his  own 
use  and  getting  the  advantage  of  wholesale  rates,  which  never  inure 
to  the  tenants'  welfare.  I  am  constrained  bj  his  reasoning  on  the 
reduction  of  rates  to  accept  the  conclusion  he  has  reached  because 
he  seems  to  have  fairly  and  justly  treated  the  entire  subject  and 
while  it  is  (without  the  element  heretofore  referred  to)  somewhat 
of  the  nature  of  an  experiment  it  will  bring  immediate  relief  and 
the  experience  that  subsequent  action  under  these  rates  will  afford 
us  will  be  helpful  to  a  complete  disposition  of  the  question. 
March  9,  1915. 

EDWARD  E.  MeCALL, 

Commissioner. 
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Stadtlander 


vs. 


jSTew  York  Edison   Company. 


Ewoldt 


vs. 


Oases  N'os.  1395 


I 


Same. 


and  1492. 


Cram,  Commissioner. —  I  concur  with  the  result  arrived  at  in 
the  opinion  of  Commissioner  Williams,  that  the  rate  should  be  re- 
duced from  ten  cents  to  eight  cents,  a  reduction  of  twenty  per  cent. 

In  my  opinion  the  valuation  made  for  political  purposes  by  a 
partisan  committee  of  the  Legislature  is  not  a  proper  basis  for  the 
valuation  of  the  property  of  this  oompany  and  should  be  disre- 
garded. 

On  the  evidence  I  consider  the  capital  actually  expended  in  the 
enterprise  about  $97,000,000. 

The  reduction  ordered  means  an  immediate  saving  of  more  than 
2,000,000  of  dollars  a  year  to  the  customers  of  the  company. 
After  this  reduction  the  company  should  net  more  than  six  per 
cent,  which  is  a  fair  return  upon  the  capital  actually  expended. 

March  9,  1915. 

J.  SERGEANT  ORAM. 

(Same  Oases.) 

Maltbie,  Commissioner. —  The  former  of  these  two  cases  (Case 
ISTo.  139'5)  was  instituted  in  the  latter  part  of  1911  by  the  filing 
of  a  petition  or  complaint  signed  by  more  than  100  customers  of 
the  New  York  Edison  Company  residing  in  the  boroughs  of  Man- 
hattan and  the  Bronx.  These  complainants  authorized  a  joint 
committee  of  certain  engineering  societies  and  associations  to  ap- 
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pear  for  them,  and  represent  them  in  the  prosecution  of  their  com- 
plaint. Several  months  afterward  the  latter  proceeding  (Case 
14r92)  was  instituted  by  the  filing  of  a  complaint  signed  by  more 
than  100  customers  of  the  same  company  residing  in  the  same 
boroughs.  Those  complainants  authorized  the  Isolated  Plant  Pub- 
lishing Company  to  appear  for  and  represent  them  in  the  proceed- 
ing. The  complaints  in  these  cases  were  similar  in  character; 
and  since  the  beginning  of  the  latter  proceeding,  the  two  cases 
have  been  heard  together. 

Prior  to  the  enactment  of  the  Public  Service  Commissions  Law 
in  1907  the  rates  of  electrical  supply  companies  were  not  required 
to  be  published  or  filed  in  any  public  office  for  the  information  of 
consumers  and  the  general  public.  Rates  and  service  contracts 
were  often  considered  and  treated  by  the  companies  and  by  their 
customers  as  matters  of  merely  private  concern ;  they  were  sub- 
jects for  secret  negotiation,  and  the  terms  of  contracts  between  a 
company  and  its  customers  were  often  unknown  except  to  the  par- 
ties making  them.  Of  course,  such  a  practice  would  easily  facili- 
tate favoritism  and  discrimination  between  different  consumers  of 
tate  favoritism  and  discrimination  betv/een  different  consumers  or 
classes  of  consumers. 

As  the  result  of  a  general  investigation  of  the  rates  and  prac- 
tices of  electrical  corporations,  the  Commission,  on  December  IS, 
1908,  adopted  an  order  (Case  No.  832)  prohibiting  all  discrimi- 
nation, special  rates,  rebates,  unreasonable  preference,  and  the 
extension  to  any  consumer  of  any  privileges  or  facilities  not  ex- 
tended to  all  under  similar  conditions.  On  the  same  date  for  the 
purpose  of  assisting  in  the  enforcement  of  this  order  and  of  secur- 
ing full  publicity  of  all  charges  and  contract  provisions,  the  Com- 
mission adopted  another  order  (Case  IsTo.  823)  requiring  every 
electrical  corporation  to  file  with  the  Commission  and  keep  open 
for  public  inspection  printed  schedules  of  all  rates  and  forms  of 
contract  relating  to  its  service  at  least  thirty  days  before  such 
schedules  should  go  into  effect.  (See  1  P.  S.  C.  R.  [1st  District 
IST.  Y.],  377).  In  compliance  with  this  latter  order  as  slightly 
modified  by  a  later  order  the  New  York  Edison  filed  with  the 
Commission  its  schedule  of  rates,  including  forms  of  contract  and 
rules  and  regulations  pertaining  to  its  service.     This  schedule  has 
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been  changed  from  time  to  time  by  the  filing  of  supplemental 
schedules. 

In  1910  the  Public  Service  Commissions  Law  was  amended  by 
virtually  incorporating  in  the  statute  the  order  in  Case  No,  822 
and  provision  was  made  for  the  posting,  filing  and  publication  of 
rate  schedules,  etc. 

Nature  of  Complaints. 

The  petition  in  Case  138i5  refers  to  the  schedule  of  rates  filed 
with  the  Commission  by  the  ISTew  York  Edison  Company  effective 
July  1,  1911,  and  alleges: 

1.  That  the  charges  demanded  by  the  company  are  unjust  and 
unreasonable. 

2.  That  special  rates,  lower  than  the  rates  paid  by  the  com- 
plainants, are  given  to  certain  classes  of  consumers  other  than  the 
complainants,  although  the  service  rendered  to  such  consumers  and 
to  the  complainants  and  all  other  consumers  is  "  like  and  contem- 
poraneous and  rendered  under  the  same  or  substantially  similar 
conditions  or  circumstances." 

3.  The  special  rates,  less  than  4  cents  per  kw.  hour  are  given  to 
certain  consumers ;  that  such  rates  constitute  "  an  undue  and  un- 
reasonable preference  or  advantage  "  to  said  customers ;  and  that 
all  other  consumers,  including  the  complainants,  are  thereby  sub- 
jected to  "  an  undue  and  unreasonable  prejudice  and  disadvant- 
age." 

Various  practices  and  other  provisions  of  the  schedule  of  rates 
are  mentioned  specifically  as  being  illegal.  These  will  be  set  forth 
in  detail  when  we  come  to  discuss  them. 

The  complainants  ask  the  Commission  to  make  an  investiga- 
tion of  the  company's  methods  and  the  costs  of  manufacturing  and 
distributing  electricity,  as  well  as  the  practices  or  charges  of  the 
company  followed  by  it  in  obtaining  contracts  with  customers  and 
to  order  such  changes  as  may  be  found  just  and  reasonable. 
Broadly  speaking,  it  is  the  claim  of  these  complainants  (1)  that 
the  average  price  received  by  the  ISTew  York  Edison  Company  for 
electricity  is  higher  than  is  necessary  to  afford  an  adequate  return 
on  the  company's  investment,  (2)  that  the  large  consumers  pay 
less  than  the  cost  of  the  service  they  receive  and   (3)   that  the 
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small  or  retail  consumers,  who  pay  approximately  10  cents  per 
kw.  hour  pay  more  than  the  cost  of  such  service. 

In  the  petition  filed  in  Case  ISTo.  1493  the  allegations  are  sub- 
stantially the  same,  and  similar  action  on  tie  part  of  the  Com- 
mission is  requested.  It  is  also  specifically  alleged  that  the  prices 
charged  by  tbe  defendant  company  for  electricity  furnished  to 
other  electric  companies  and  to  railroads  are  unreasonably  low, 
constituting  an  undue  preference  to  such  electric  companies  and 
railroads  and  an  unjust  discrimination  against  the  complainants. 

Powers  of  Commission. 

The  provisions  of  the  Public  Service  Commissions  Law  under 
which  the  petitions  of  tie  complainants  have  been  submitted  or 
which  are  applicable  to  the  pending  cases  are  as  follows: 

"65.  Safe  and  adequate  service;  just  and  reasonable  charges;  un- 
just discrimination;  unreasonable  preference.  1.  Every  gas  cor- 
poration, every  electrical  corporation  and  every  municipality  shall 
furnish  and  provide  such  service,  instrumentalities  and  facilities 
as  shall  be  safe  and  adequate  and  in  all  respects  just  and  reasonable. 
All  charges  made  or  demanded  by  any  such  gas  corporation,  elec- 
trical corporation  or  municipality  for  gas,  electricity  or  any  ser- 
vice rendered  or  to  be  rendered,  shall  be  just  and  reasonable  and 
not  more  than  allowed  by  law  or  by  order  of  tbe  Commission  hav- 
ing jurisdiction.  Every  unjust  or  unreasonable  charge  made  or 
demanded  for  gas,  electricity  or  any  such  service,  or  in  connec- 
tion therewith,  or  in  excess  of  that  allowed  by  law  or  by  the  order 
of  the  Commission  is  prohibited. 

2.  ~So  gas  corporation,  electrical  corporation  or  municipality 
shall  directly  or  indirectly,  by  any  special  rate,  rebate,  drawback 
or  other  device  or  method,  charge,  demand,  collect  or  receive  from 
any  person  or  corporation  a  greater  or  less  compensation  for  gas 
or  electricity  or  for  any  service  rendered  or  to  be  rendered  or  iA 
connection  therewitb,  except  as  authorized  in  this  chapter  tban  it 
charges,  demands,  collects,  or  receives  from  any  other  person  or  cor- 
poration for  doing  a  like  and  contemporaneous  service  with  re- 
spect thereto  under  the  same  or  substantially  similar  circumstances 
or  conditions. 

6.  No  gas  corporation,  electrical  corporation  or  municipality 
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shall  make  or  grant  any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  person,  corporation  or  locality  or  to  any  particular 
description  of  service  in  any  respect  whatsoever,  or  subject  any 
particular  person,  corporation  or  locality  or  any  particular  de- 
scription of  service  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever.     *     *     * 

66.  Whenever  the  commission  shall  be  of  opinion  after  a  hear- 
ing had  upon  its  own  motion  or  upon  complaint  that  the  rates  or 
charges  or  the  acts  or  regulations  of  any  such  person,  corporation 
or  municipality  are  unjust,  unreasonable,  unjustly  discriminatory, 
or  unduly  preferential  or  in  anywise  in  violation  of  any  provision 
of  law,  the  commission  shall  determine  and  prescribe  the  just  and 
reasonable  charges  thereafter  to  be  in  force  for  the  service  to  be 
furnished  notwithstanding  that  a  higher  rate  or  charge  has  here- 
tofore been  authorized  by  statute,  and  the  just  and  reasonable  acts 
and  regulations  to  be  done  and  observed.     *     *     * 

71.  Complaints  as  to  quality  and  price  of  gas  and  electricity; 
investigation  by  commission;  forms  of  complaints:  Upon  the 
complaint  in  writing  of  the  mayor  of  a  city,  the  trustees  of  a 
village  or  the  town  board  of  a  town  in  which  a  person  or  corpora- 
tion is  authorized  to  manufacture,  sell  or  supply  gas  or  electricity 
for  heat,  light  or  power,  or  upon  the  complaint  in  writing  of  not 
less  than  one  hundred  customers  or  purchasers  of  such  has  no  elec- 
tricity in  cities  of  the  first  and  second  class,  or  of  not  less  than 
fifty  in  cities  of  the  third  class,  or  of  not  less  than  twenty-five  else- 
where or  upon  complaint  of  a  gas  corporation  or  electrical  corpora- 
tion supplying  said  gas  or  electricity  as  to  the  illuminating  power, 
purity,  pressure  or  price  of  gas,  the  efficiency  of  the  electric  in- 
candescent lamp  supply,  the  voltage  of  the  current  supplied  for 
light,  heat  or  power,  or  price  of  electricity  sold  and  delivered  in 
such  municipality,  the  proper  commission  shall  investigate  as  to 
the  cause  for  such  complaint.  When  such  complaint  is  made  the 
Commission  may,  by  its  agents,  examiners  and  inspectors,  inspect 
the  works,  system,  plant,  devices,  appliances,  and  methods  used 
by  such  person  or  corporation  in  manufacturing,  transmitting  and 
supplying  such  gas  or  electricity.  The  form  and  contents  of  com- 
plaints made  as  provided  in  this  section  shall  be  prescribed  by  the 
Commission.     Such  complaints  shall  be  signed  by  the  officers,  or 
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by  the  customers,  purchasers  or  subscribers  making  them,  who 
must  add  to  their  signature  their  places  of  residence  by  street  and 
number,  if  any. 

7 '2.  JN'Otice  and  hearing;  order  fixing  price  of  gas  or  electricity, 
or  requiring  improvement.  Before  proceeding  under  a  complaint 
presented  as  provided  in  section  seventy-one,  the  Commission  shall 
cause  notice  of  such  complaint,  and  the  pui^pose  thereof,  to  be 
served  upon  the  person  or  corporation  affected  thereby.  Such  per- 
son or  corporation  shall  have  an  opportunity  to  be  heard  in  respect 
to  the  matters  complained  of  at  a  time  and  place  to  be  specified  in 
such  notice.  An  investigation  may  be  instituted  by  the  Commis- 
sion as  to  any  matter  of  which  complaint  may  be  made,  as  provided 
in  seventy-one  of  this  chapter,  or  to  enable  it  to  ascertain 
the  facts  requisite  to  the  exercise  of  any  power  conferred  upon  it 
After  a  hearing  and  after  such  an  investigation  as  shall  have  been 
made  by  the  Commission  or  its  officers,  agents,  examiners  or  in- 
spectors, the  Commission  within  lawful  limits  may,  by  order,  fix 
the  maximum  price  of  gas  or  electricity  not  exceeding  that  fixed 
by  statute  to  be  charged  by  such  corporation  or  person  for  the  ser- 
vice to  be  furnished;  and  may  order  such  improvement  in  the 
manufacture,  distribution  or  supply  of  gas  in  the  manufacture, 
transmission  or  supply  of  electricity,  or  in  the  methods  employed 
by  such  person  or  corporation,  as  will,  in  its  judgment,  be  ade- 
quate, just  and  reasonable.  The  price  fixed  by  the  Commission 
under  this  section  or  under  subdivision  five  of  section  sixty-six 
shall  be  the  maximum  price  to  be  charged  by  such  person,  cor- 
poration or  municipality  for  gas  or  electricity  for  the  service  to 
be  furnished  within  the  territory  and  for  a  period  to  be  fixed  by 
the  Commission  in  the  order  not  exceeding  three  years  except  in 
the  case  of  a  sliding  scale,  and  thereafter  until  the  Commission 
shall,  upon  its  own  motion  or  upon  the  complaint  of  any  corpo- 
ration, person  or  municipality  interested,  fix  a  higher  or  lower 
maximum  price  of  gas  or  electricity  to  be  thereafter  charged.  In 
determining  the  price  to  be  charged  for  gas  or  electricity  the  Com- 
mission may  consider  all  the  facts  which  in  its  judgment  have  any 
bearing  upon  a  proper  determination  of  the  question  although  not 
set  forth  in  the  complaint  and  not  within  the  allegations  contained 
therein,  with  due  regard  among  other  things  to  a  reasonable  aver- 
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age  return  upon  capital  actually  expended  and  to  the  necessity  of 
making  reservations  out  of  income  for  surplus  and  contingencies." 

Questions  Already  Decided. 

In  the  conduct  of  the  hearings,  great  latitude  has  been  allowed 
the  complainants  in  the  introduction  of  evidence.  The  testimony 
has  covered  a  wide  field  and  the  record  contains  about  1800 
printed  pages  and  over  100  exhibits.  Before  the  investigation  of 
all  matters  as  promptly  as  possible  and  as  it  was  apparent  that  the 
investigation  of  the  question  of  rates  would  be  long  and  complex, 
an  intermediate  opinion  dealing  with  these  particular  matters  was 
adopted  by  the  Oommission  on  December  20,  1912.  (See  3  P.  S. 
C.  E.  [1st  Dist.  K  Y.],  490.) 

Of  the  three  matters  considered  in  that  opinion,  two  related  to 
certain  alleged  unlawful  discrimination  which  had  been  made  by 
the  Edison  Company  in  favor  of  two  of  its  wholesale  consumers. 
It  was  found  that  the  contracts  made  with  these  consumers  were 
in  some  respects  different  from  the  forms  of  contracts  on  file  with 
the  Commission  for  use  by  consumers  furnished  to  the  Edison 
Company  certain  space  in  the  consumer's  building  for  use  of  the 
company,  that  the  rental  paid  was  unreasonably  high,  and  was 
made  to  depend  upon  the  quantity  of  electricity  used  by  the  con- 
sumer and  that  the  arrangement  was  unlawful  and  discriminatory 
and  in  fact  a  rebate. 

The  third  matter  dealt  with  in  the  preliminary  opinion  was  al- 
leged discrimination  by  the  company  in  favor  of  a  wholesale  con- 
sumer because  of  service  contract  containing  a  "  conjunctional  ser- 
vice "  rider  which  did  not  follow  the  form  of  rider  on  file  with 
the  Commission.  The  evidence,  however,  indicated  that  this  con- 
sumer was  entitled  to  the  privilege  of  conjunctional  service  and 
that  the  rider  in  question  did  not  amount  to  a  discrimination  but 
it  was  recommended  that  in  the  future  the  wording  of  all  con- 
tracts follow  strictly  the  forms  on  file  with  the  Commission. 

ISTo  order  was  made  in  regard  to  these  matters,  the  Commission 
having  the  assurance  of  the  company  that  unlawful  practices  would 
be  promptly  discontinued.  In  one  matter,  the  company  estab- 
lished a  new  rate,  permitting  a  consumer  to  have  a  reduction  of 
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one-half  cent  per  kw.  hr.  from  the  regular  schedule  of  charges 
where  a  substation  was  located  in  his  building  even  though  rental 
was  paid  for  the  space.  Complaint  being  made  against  this  dis- 
count, the  Commission  found  the  rate  unjust  and  unreasonable  and 
ordered  it  to  be  discontinued.  (Saks  &  Co.  v.  The  New  York 
Edison  Co.,  4  P.  S.  0.  E.  [1st  Dist.  IST.  Y.],  138.)  Upon  re- 
hearing the  order  was  affirmed  (5  P.  S.  C.  E.  [1st  Dist.  N.  Y.], 
119). 

Corporate  History. 

The  New  York  Edison  Company  was  formed  May  -JiJ,  1901,  by 
consolidation  of  the  Edison  Electric  Illuminating  Company  of 
New  York  and  the  New  York  Gas  and  Electric  Light,  Heat  and 
Power  Company.  It  is  the  successor,  through  purchase,  merger 
and  consolidation  of  about  fifteen  electrical  companies  the  first  of 
which  was  incorporated  in  1880.  In  1899  the  control  of  the  two 
predecessor  companies  had  been  acquired  by  the  Consolidated  Gas 
Company  and  that  company  too  nearly  all  the  shares  of  the  New 
York  Edison  Company  on  its  incorporation  in  1901  and  still  holds 
them.  The  New  York  Edison  Company  is  engaged  in  the  manu- 
facture and  distribution  of  electricity  for  light,  heat  and  power  in 
the  territory  which  was  included  in  the  City  of  New  York  prior 
to  1895,  viz.,  the  present  Borough  of  Manhattan  and  that  part  of 
the  Borough  of  the  Bronx  lying  west  of  the  Bronx  Eiver.  The 
only  other  electrical  supply  company  operating  to  any  consider- 
able extent  in  this  territory  is  the  United  Electric  Light  &  Power 
Company,  the  stock  of  which  is  also  owned  by  the  Consolidated 
Gas  Company. 

Franchises. 

The  Edison  Company  holds  five  franchises  covering  this  terri- 
tory, granted  by  the  New  York  Board  of  Aldermen  to  five  of  the 
companies  which  this  company  succeeded.  The  first  franchise  was 
granted  to  the  Edison  Electric  Illuminating  Company  of  New 
York  April  19,  1881.  A  franchise  was  granted  to  the  East  Eiver 
Electric  Light  Company  April  1,  1887  and  the  remaining  three 
franchises  were  granted  June  13,  188Y,  respectively  to  the  Harlem 
Lighting  Company,  the  North  New  York  Lighting  Company,  and 
the  Mt.  Morris  Electric  Light  Company.     The  franchise  of  ISSl 
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was  granted  "  for  purposes  of  illumination,"  while  the  other  four 
franchises  were  granted  for  "  electrical  purposes." 

The  only  money  compensation  to  the  City  provided  for  in  these 
franchises  was  payment  of  one  cent  per  lineal  foot  of  streets  that 
might  be  opened  by  the  company.  In  the  first  franchise  (,1881) 
this  payment  was  required  to  be  made  for  all  streets  opened  for 
underground  work,  but  in  other  franchises  payment  was  required 
only  when  streets  were  occupied  for  other  than  arc  lights.  But 
these  provisions  for  a  small  compensation  apparently,  soon  became 
obsolete  for  the  reason  that  the  electric  companies  no  longer  found 
it  necessary  to  open  any  streets  the  underground  conduits  which 
contain  their  wires  being  laid  by  certain  electrical  subway  com- 
panies specially  authorized  by  law  to  do  this  work.  However,  by 
the  terms  of  each  of'  the  five  franchises,  except  the  first,  the  grantee 
was  required  to  furnish  free  to  the  city  one  street  arc  light  for 
every  fifty  arc  lights  furnished  to  private  consumers.  It  appears 
that  the  Edison  Company  is  still  furnishing  a  few  free  arc  lights 
to  the  city  although  it  claims  that  the  obligation  to  do  so  has 
ceased ;  and  it  is  said  that  the  city  has  not,  at  least  in  recent  years, 
demanded  the  much  larger  number  of  free  lights  which  would  be 
required  if  one  arc  light  were  to  be  furnished  for  every  fifty  arc 
lights  in  use  by  private  consumers.  The  ground  on  Avhich  the 
company  claims  freedom  from  the  original  obligation  to  furnish 
free  lights  is  a  "  change  in  the  state  of  the  art "  of  lighting  by 
electricity,  whereby  the  company  is  no  longer  to  "  furnish  arc 
lights  "  to  consumers  but  merely  to  furnish  "  current."  It  ap- 
pears, therefore  that  the  compensation  actually  given  to  the  city 
by  the  Edison  Company  for  the  rights  exercised  under  these  five 
franchises,  is  negligible.  The  details  of  the  corporate  history  and 
franchises  of  the  Edison  Company  and  the  companies  which  it  has 
superseded,  may  be  found  in  a  Report  on  the  Franchises  of  the 
Electrical  Corporations  in  Greater  New  York,  submitted  to  the 
Commission  by  me  under  date  of  December  28,  1910,  and  pub- 
lished in  Vol.  1,  pacrn  193  of  the  Annual  Report  for  1910. 

Siatutory   L'lm ifations. 

For  nearly  a  generation,  or  from  the  beginning  of  electric  ser- 
vice in  1882  down  to  July  1,  1905,  there  was  no  statutory  limitn- 
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tion  to  the  price  whicli  would  be  charged  for  electricity  furnished 
to  the  City  of  JSTew  York  or  to  private  consumers  within  the  terri- 
tory in  which  the  New  York  Edison  Company  operates.  During 
that  whole  period,  the  company  had  complete  control  over  the  rates 
charged  and  in  the  early  part  of  1905,  the  maximum  rate  was  15 
cents  per  kw.  hr.  for  current  for  lighting  and  10  cents  per  h.  p.  hr. 
for  current  for  power,  or  about  13  1-3  cents  per  kw.  hr.  By  chap- 
ter 732  of  the  Laws  of  1905,  the  maximum  price  in  the  Edison 
Company's  territory  was  fixed  at  10  cents  per  kw.  hr.  for  electric 
current  furnished  to  private  consumers  and  this  limitation  is  still 
in  force.  By  Chapter  733  of  the  Laws  of  1905,  the  maximum 
price  of  electric  current  for  city  purposes  other  than  street  lighting 
was  fixed  at  10  cents  per  kw.  hr.  The  maximum  price  for  street 
lighting  was  fixed  by  the  same  act  at  $100  per  .450-watt  lamp  per 
year,  $90  per  325-watt  lamp  per  year  and  lamps  of  other  wattage 
in  proportion.  In  1906  (ch.  390),  the  charges  for  other  lamps 
were  made  more  definite  through  a  provision  that  the  rate  should 
be  $2  per  lamp  over  or  under  $100  for  each  increase  per  decreases 
respectively  of  25  watts  of  electric  current  above  or  below  $65  per 
lamp.  In  1910  the  act  was  further  amended  (ch.  749),  to  pro- 
vide that  the  charge  for  flaming  arc  lamps  consuming  not  less  than 
475  watts  operated  in  pairs  should  be  $160  per  lamp  per  year. 

Schedule  of  Rates. 

Changes  have  been  made  in  the  schedule  of  rates  since  the  com- 
plaints in  these  proceedings  were  filed.  In  condensed  forms  the 
schedule  is  now  as  follows : 

(1)   General  Kate  —  Available  to  all  Consumers. 

10c  per  kw.  hr.  for  the  1st    250  kw.  hrs.  of  monthly  consumption. 

9c  per  kw.  hr.  for  the  next  250  kw.  hrs.  of  monthly  consumption. 

Se  per  kw.  hr.  for  the  next  250  kw.  hrs.  of  monthly  consumption. 

7c  per  kw.  hr.  for  the  next  250  kw.  hrs.  of  monthly  consumption. 

6c  per  kw.  hr.  for  the  next  250  kw-  hrs.  of  monthly  consumption. 

5c  per  kw.  hr.  excess  over  1,500  kw.  hrs.  of  monthly  consumption. 

The  general  rate  includes  the  supply  and  renewal  of  standard 

incandescent  lamps,  the  supply  of  carbons  for  arc  lamps  and  the 

trimming  of  arc  lamps  or  equivalent  allowances.     Any  consumer 

—  agreeing  for  a  year  to  use  not  less  than  1,500  kw.  hrs.  per 
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month  may  obtain  a  reduction  of  one-half  cent  per  kw.  hr.  if  he 
furnished  his  own  renewals,  etc. 

(2)  Wholesale  rate. 

5c  per  kw.  hr.  for  the  iirst  100,000  kw.  hrs.  monthly  consumption. 
4c  per  kw.  hr.  for  the  next  100,000  kw.  hrs.  monthly  consumption. 
3c  per  kw.  hr.  for  excess  over  200,000  kw.  hrs.  monthly 
Not  more  than  $17,600  for  500,000  kw.  hrs.  monthly  " 

Not  more  than  $20,000  for  625,000  kw.  hrs.  monthly  " 
Not  more  than  $25,000  for  833,333  1-3  kw.  hrs.  monthly  " 
*(=  3.5c  per  kw.  hr.)   fo   (=  3.2c)    ()    (=  3c  per  kw.  hr.) 

The  yearly  guarantee  in  the  Borough  of  Manhattan  is  100,000 
kw.  hrs- ;  in  the  Borough  of  the  Bronx  60,000  kw.  hrs. 

(If  the  customer  prefers  to  do  so,  he  may  use  for  power  purposes 
electricity  taken  under  the  general  or  wholraale  rate.) 

(3)  Power  rate. 

9.5c  per  kw.  hr.  for  the  first      200  kw.  hrs.  monthly  consumption. 
8    c  per  kw.  hr.  for  the  next     200  kw.  hrs.  monthly  " 

6    c  per  kw.  hr.  for  the  next  2,500  kw.  hrs.  monthly  " 

5    c  per  kw.  hr.  for  the  excess  over  2,900  kw.  hrs.  monthly       " 

(4)  Automobile,  storage  battery  and  refrigeration  rate. 
This  rate  was  modified  upon  May  1st,  1914,  and  is  now 

5c  for  the  first  2,500  kw.  hrs.  mo.  or  82,191  kw.  hrs  daily  con- 
sumption. 

4c  for  the  next  2,500  kw.  hrs.  mo.  or  82,191  kw.  hrs.  daily  con- 
sumption. 

21/4c  for  the  next  20,000  kw.  hrs.  mo.  or  164,385  kw.  hrs  daily 
consumption. 

2e  for  excess  over  50,000  kw.  hrs.  mo.  or  657,534  kw.  hrs.  daily 
consumption. 

3c  for  excess  over  5,000  kw.  hrs.  mo.  or  657,534  kw.  hrs.  daily 
consumption. 

21/20  for  excess  over  20,000  kw.  hi^.  mo.  or  1,643,835  kw.  hr^. 
daily  consumption. 

The  minimum  payment  is  $10  per  month. 

(5)  Acqueduct,  Tunnel  or  Subway  construction  rate,  $20  per 
annum  for  each  kilowatt  of  maximum  demand.  Ic  per  kw.  hr. 
of  low  tension  current  consumed. 
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The  maximum  demand  in  each  yearly  period  must  be  not  less 
than  200  kilowatts. 

(The  rate  for  low  tension  current  was  made  21^  per  kw.  hr. 
"without  demand  charge"  on  February  13,  1913.) 

(6)  Tunnel  construction  rate.) 

4c  per  kw.  hr.  for  electric  current  consumed. 

3%c  per  kw.  hr.  for  any  month  in  which  consumption  is  not 
less  than  25,000  kw.  hrs. 

3c  peir  kw.  hr.  for  any  month  in  which  consumption  is  not  less 
than  50,000  kw.  hrs. 

(This  rate  is  limited  to  tunnels  and  excavations  in  connection 
with  rapid  transit  or  transportation  lines  in  the  Borough  of  Man- 
hattan or  the  Bronx  or  under  the  East,  North  or  Harlem  River.) 

(7)  High  Tension  Service  rate. 

$30  per  annum  for  each  kilowatt  of  maximum  demand. 

l%c  per  kw.  hr.  of  high  tension  alternating  current  consumed. 

The  maximum  demand  in  each  yearly  period  must  be  not  less 
than  200  kilowatts. 

(This  rate,  in  effect  since  March  1,  1909,  is  said  to  be  applicable 
to  "  large  structures,  important  power  undertakings,  elevated,  sur- 
face, subway  and  tunnel  railroads,  or  other  large  installations, 
permitting  the  use  of  25  cycle  alternating  current  at  6,600  volts.") 

(8)  High  Tension  High  Load  Factor  Submarine  Tunnel  Con- 
struction rate. 

$60  per  annum  for  each  kilowatt  or  maximum  demand  to  be 
paid  at  the  rate  of  $1,154  each  week  for  each  kilowatt  of  maximum 
demand  during  said  week. 

The  minimum  payment  is  $30,000  per  annum.  The  service  is 
to  be  used  exclusively  by  the  customer  and  all  subcontractors  and 
is  to  terminate  only  at  completion  of  work.  Where  high  tension 
current  can  not  be  used  low  tension  current  may  be  used  at  3%c 
per  kw.  hr.  for  current  consumed. 

The  company  also  has  rates,  effective  March  1,  1912,  for 
"  thawing  frozen  pipes."  The  charges  for  this  service  vary  ac- 
cording to  the  size  and  length  of  the  pipes  thawed  and  are  not 
measured  directly  by  the  quantity  of  electric  current  consumed 
in  the  process. 

The  company  has  filed  with  the  Commission  a  number  of 
"  riders  "  designed  for  insertion  in  service  contracts  for  the  pur- 


Eepoet  of  Joint  Legislative  Committee  955 

pose  of  modifying  or  making  more  definite  the  conditions  under 
which  electric  current  is  supplied  to  various  classes  of  customers. 
The  riders  which  have  an  important  bearing  on  rates  are  as  fol- 
lows: 

"  Conjunctional  Service." 

"  It  is  further  understood  and  agreed  that  in  view  of  the  fact 
that  the  building  enumerated  herein  are  not  more  than  100  feet 
apart,  are  under  a  common  (ownership,  leasehold)  and  may  be 
served  from  one  service  the  current  required  for  them  may  be 
taken  collectively  in  determining  the  rate  to  which  the  undersigned 
is  entitled  under  this  contract." 

"  Inter  communicating  Buildings  or  parts  of  buildings. 

"  It  is  further  understood  and  agreed  that  when  buildings  or 
parts  of  buildings  under  a  common  ownership  or  leasehold  are 
intercommunicating  by  means  or  door  or  passage  ways  permitting 
a  person  to  pass  from  one  to  the  other  without  going  outside  of 
either  building,  electric  current  consumed  in  each  or  in  such  inter- 
communicating parts  as  are  under  a  common  ownership  or  lease- 
hold may  be  supplied  jointly  under  a  single  contract."  (Effective 
April  23,  1913.) 

"  Owner's  or  Lesses's  service. 

"  It  is  further  understood  and  agreed,  in  view  of  the  exclusion 
of  all  other  electric  service  from  the  building  and  of  a  private 
plant  for  light  or  power  during  the  term  of  the  contract  that  the 
electric  current  consumed  by  the  tenants  shall  be  credited  to  the 
consumption  of  $100,000  kilowatt  hours  annually  guaranteed  by 
the  undersigned.  The  accounts  of  the  tenants  shall  have  no  other 
relation  with  this  contract." 

"  Tenants  "  Meters. 

"  It  is  understood  and  agreed  that  the  ISTew  York  Edison  Com- 
pany shall  furnish  and  install  separate  meters  for  the  tenants  in 
this  building  and  shall  itemize  bills  rendered  under  this  contract, 
giving  the  readings  and  the  numbers  of  the  individual  meters." 

"  Contract  substitution. 

"  It  is  further  understood  and  agreed  that  any  other  of  the  Com- 
pany's standard  contracts,  new  existing  or  that  may  be  adopted  in 
the  future,  if  of  advantage  to  the  undersigned  may  at  any  time  be 
substituted  for  this  contract." 
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Several  important  facts  should  be  noted  regarding  this  schedule. 

(1)  The  maximum  fixed  by  the  Legislature  is  10  cents  per 
kw.  hr.  but  there  are  only  two  classes  of  customers  who  pay  this 
maximum  i.  e.  the  general  rate  consumers  who'  use  not  to  exceed 
250  kw.  hrs.  monthly,  and  power  customers  who  pay  9^  cents 
per  kw.  hr.  for  the  first  200  kw.  hrs.  of  monthly  consumption 
and  use  no  more.  The  latter  do  not  get  free  lamp  renewals  and 
hence  are  charged  one-half  cent  less. 

(2)  All  customers  not  in  these  two  classes  pay  than  the  maxi- 
mum rate,  and  the  company  should  not  increase  their  rates  with- 
out violating  the  legislative  limitation. 

(3)  Outside  of  the  general  and  power  rate  classes,  there  is  not 
rate  above  5  cents  p€r  kw.  hr.  one-half  the  maximum  allowed  by 
law,  and  the  minimum  rate  approaches  1  cent  per  kw.  hr.  for  pri- 
mary alternating  high  tension  current  and  2  cents  for  direct  cur- 
rent. It  is  apparent  that  all  of  these  rates  could  be  greatly  in- 
creased if  the  company  desired ;  the  legislative  maximum  does  not 
stay  in  the  way. 

(4)  If  the  Commission  were  to  fix  a  maximum  rate  of  6  cents 
so  urged  by  the  counsel  for  complainants,  the  only  persons  directly 
afi'ected  would  be  certain  general-rate,  and  power  rate  customers. 
All  customere  under  the  wholesale  rate,  the  automobile,  storage 
battery  and  refrigeration  rate,  the  acqueduct  tunnel  or  subway 
construction  rate,  the  tunnel  construction  rate  and  the  high  ten- 
sion rates  would  not  be  affected,  as  the  highest  rate  under  any  one 
of  these  classes  is  considerable  less  than  6  cents  per  kw.  hr.  Cer- 
tain customers  under  the  general  rate  and  power  rate  would  also 
not  be  affected. 

Unjust  Discrimination. 

lender  the  present  schedule  of  rates,  a  customer  must  use  2,000 
kw.  hrs.  a  month  to  obtain  a  7-cent  rate  and  4,000  kw.  hrs.  to 
obtain  a  6-cent  rate  as  appears  from  the  following  calculations. 

First  block      250  kw.  hrs.  at  10  cents $25.00 

Second  block  250  kw.  hrs.  at    9  cents 22.50 

Third  block     250  kw.  hrs.  at    Scents 20.00 

Fourth  block  250  kw.  hrs.  at    1  cents 17.00 

1000  $85.00 


Kepoet  of  Joint  Legislative  Committee  957 

8y2  cents  pr  kw.  hr. 

Fifth  block      500  kw.  hrs.  at  6  cents $30.00 

'Next  block       500  kw.  hrs.  at  5  cents 25.00 

Next  block     2000  kw.  hrs.  at  7  cents  per  kw.  hr $140.00 

Next  block     2000  kw.  hrs.  at  5  cents 100.00 


4000  $240.00 

8  cents  per  kw.  hr. 

As  all  current  consumed  beyond  1500  kw.  hrs.  is  charged  at  the 
rate  of  5  cents  per  kw.  hr.  the  actual  price  paid  by  customers  using 
more  than  4000  kw.  hrs.  a  month  will  tend  with  increasing  con- 
sumption toward  the  limit  of  5  cents  per  kw.  hr.  and  while  it  will 
never  reach  that  limit  under  the  "  general  rate "  schedule,  the 
consumer  who  reaches  an  average  monthly  consumption  of  8,333  1-3 
kw.  hrs.  is  entitled  to  the  wholesale  rates  which  begin  at  5  cents 
per  kw.  hr.  (with  a  yearly  guarantee  of  100,000  kw.  hrs.),  and  de- 
crease to  4  cents  and  3  cents.  The  actual  prices  at  which  bills  are 
rendered  under  these  block  or  step  rates  are  graphically  shown  in 
the  rate  curves  introduced  by  the  company  as  Exhibit  56.  The 
average  price  received  by  the  for  current  under  the  general,  power 
and  wholesale  rates  was  6.88  in  1912  and  6.74  in  1913. 

Under  the  general  and  wholesale  rates,  no  classification  of  cus- 
tomers is  made  on  any  basis  other  than  the  total  consumption  of 
current.  No  account  is  taken  of  the  size  of  the  installation,  the 
extent  of  its  use,  the  time  at  which  the  current  is  taken,  or  the 
relation  of  the  customers  demand  to  the  peak.  The  natural  and 
inevitable  result  of  such  a  schedule  of  rates  based  solely  on  dis- 
counts for  quantity  is  to  promote  discriminations  between  con- 
sumers served  under  precisely  similar  conditions.  These  rates, 
it  will  be  seen,  favor  the  large  consumer  as  compared  with  the 
small  consumer  and  are  discriminatory.  The  most  pronounced 
eases  of  discrimination  for  substantially  the  same  service  under 
similar  conditions  appear  under  various  riders  attached  to  service 
contracts.  Thus,  if  a  landlord  or  lessee  has  buildings  "  not  more 
than  100  feet  apart"  which  "may  be  served  from  one  service" 
this  allowed  to  combine  the  current  used  therein  in  order  to  take 
advantage  of  a  lower  rate.     A  similar  provision  is  made  in  the 
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case  of  intercommunicating  buildings  or  parts  of  buildings.  Again 
under  tbe  owner's  or  lessee's  service  a  landlord  may  be  credited 
with  the  current  used  in  the  building  to  make  up  the  guarantee  of 
100,000  kw.  hrs.  required  to  entitle  him  to  the  wholesale  rate. 
Under  this  arrangement  it  is  agreed  that  "  the  accounts  of  the 
tenants  shall  have  another  relation  to  this  contract.  Under  the 
rider  providing  for  separate  meters  for  tenants,  the  company 
agrees  to  "  furnish  and  install  separate  meters  for  the  tenants  " 
and  to  "  itemize  bills  rendered  "  under  the  contract  "  giving  the 
readings  and  the  number  of  the  individual  meters."  Under  this 
arrangement,  the  service  to  the  landlord  or  lessee  is  identical  with 
the  service  to  the  tenants,  except  that  the  landlord  is  responsible 
for  collecting  the  bills.  The  difference  in  the  rate  is,  however  very 
great  often  3,  4,  or  5  cents  per  kw.  hour. 

The  issues  between  the  complainants  and  the  Edison  Company 
arising  in  this  case  under  the  riders  just  mentioned  have  already 
been  considered  in  another  proceeding.  The  United  Electric  Light 
and  Power  Company  had  established  riders  similar  to  those  de- 
scribed above  as  part  of  its  rate  schedule  under  which  it  was  pos- 
sible for  the  landlord,  lessee  or  agent  acting  for  him  to  purchase 
current  from  the  United  Company  at  a  low  rate  and  to  resell  it 
to  the  tenants  at  a  higher  rate,  or  otherwise  to  take  advantage  of 
the  consumption  of  the  tenants  so  as  to  secure  a  much  lower  rate 
upon  the  current  consumed  by  the  landlord  than  any  of  the  ten- 
ants could  obtain  and  much  lower  than  he  could  obtain  if  his  con- 
sumption were  considered  separately.  The  landlord,  lessee  or 
agent  could  buy  current  at  an  average  price  varying  from  9  to  5 
cents  per  kw.  hour  or  even  lower,  depending  upon  the  total  con- 
sumption of  his  tenants,  and  retain  it  to  his  tenants  at  a  higher 
figure,  usually  9  or  10  cents  per  kw.  hour  keeping  for  hi?  own 
profit  the  difference  between  the  low  price  at  which  he  bought  it 
and  the  higher  price  at  which  he  sold  it  to  the  tenants  —  a  profit 
obtained  by  interposing  himself  as  a  middleman  between  the  com- 
pany and  its  natural  consumers.  Yet  none  of  the  tenants,  on  the 
other  hand  could  obtain  current  from  the  United  Company  at 
such  low  figures  as  could  the  landlord,  because  none  of  them  could 
combine  his  consumption  with  that  of  tbe  other  tenants  and  meet 
the  conditions  imposed  by  the  company  in  order  to  secure  the 
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lowest  rates.  Yet,  as  the  evidence  in  the  cases  affecting  the  United 
Company  clearly  showed  the  cost  to  the  United  Company  of  sup- 
plying current  to  the  landlord  as  practically  the  same  as  the  cost 
of  supplying  the  tenants. 

The  various  phases  of  this  matter  were  first  discussed  in  the 
opinion  in  Case  No'.  1638  (See  Knight  vs.  United  Electrie  Light 
and  Power  Co.,  4  P.  S.  G-.  R.  [1st  Dist.  N.  Y.],  373).  The  Com- 
mission ordered  the  United  Company  to  discontinue  these  dis- 
criminatory practices.  The  company  replied  by  reissuing  the  oh- 
jectionahle  riders  in  a  somewhat  different  form  but  without  elimi- 
nating the  objectionable  features  which  the  Commission  had  found 
to  be  illegal.  In  Cases  ISTos.  1798  and  1800  the  whole  matter  has 
been  reviewed  and  the  various  phases  are  fully  discussed  in  the 
opinion  filed.     It  is  unnecessary  to  repeat  the  discussion  here. 

The  practices  which  the  complainants  in  this  case  urge  as  un- 
fair and  discriminatory  are  practically  identical  with  others  found 
to  be  illegal  in  the  United  cases  (see  riders  given  above  under 
summary  of  rate  schedule).  The  evidence  as  to  these  practices  is 
not  so  comprehensive  in  this  proceeding  as  in  the  United  cases, 
and  the  figures  showing  their  practical  workings  are  not  given  in 
such  detail,  but  it  is  certain  that  the  amount  of  current  sold  un- 
der the  "  tenants  inclusion "  plan  by  the  Edison  Company  is 
much  larger  and  the  contracts  much  more  numerous  than  in  the 
case  of  the  United  Company.  There  are  instances  where  the  land- 
lord or  his  agent  is  purchasing  current  from  the  Edison  Company 
under  a  wholesale  contract  where  the  rate  is  5  and  even  4  cents 
per  kw.  hour  and  selling  it  to  the  tenants  at  9  or  10  cents  per  kw. 
hour  the  cost  of  service  to  the  company  being  practically  the  same 
whether  it  supplies  to  the  landlord  at  5  cents  or  less  or  supplies 
direct  to  the  tenants  at  9  or  10  cents. 

The  schedule  of  rates  which  makes  these  practices  possible  has 
been  voluntarily  adopted  by  the  company  which  has  not  contended 
that  the  special  rates  to  landlords  are  unprofitable  or  do  not  yield 
a  fair  return.  It  has  thus  made  public  confession  of  its  willing- 
ness to  supply  certain  consumers  at  less  than  6  or  7  cents  per  kw. 
hour  the  cost  of  service  in  such  cases  being  not  appreciably  less 
than  that  in  other  cases  where  it  charges  9  or  10  cents.  Consumers 
paying  10  cents  who  has  other  supplied  under  similar  conditions 
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for  less  than  6  or  7  cents  have  just  ground  for  complaint  against ; 
such  unfair  -discrimination  and  naturally  insist  that  a  rate  of  6 
or  7  cents  to  all  is  fair  and  equitable. 

This  discrimination  is  due  fundamentally  to  the  existence  of 
"  step  "  rates  where  the  rate  decreases,  as  the  consumption  in- 
creases and  for  no  other  cause.  Consequently,  the  landlord  by 
purchasing  or  combining  all  of  the  current  consumed  in  his  build- 
ing is  able  to  get  a  much  lower  rate  than  any  single  tenant  can 
obtain,  because  for  the  large  amount  of  current  the  landlord  pays 
a  small  rate  per  kw.  hour,  whereas  each  tenant  consuming  only  a 
small  amount  must  pay  a  large  rate  per  kw.  hour.  The  remedy 
found  in  the  United  cases  is  the  elimination  of  differential  rates 
where  such  differences  are  not  based  upon  differences  in  cost  of 
service.  The  present  unfair  and  illegal  discrimination  must  cease ; 
and  as  there  is  no  material  difference  between  the  cost  of  serving 
the  landlord  and  the  tenant  and  as  the  company  is  now  voluntarily 
supplying  many  consumers  at  less  than  6  or  Y  cents  per  kw.  hour 
these  facts  at  least  suggest  tbat  the  rates  to  small  consumers  gen- 
erally should  be  reduced  to  6  or  7  cents  to  remove  unjust  discri- 
mination. The  two  classes  must  be  brought  together  and  if  less 
than  6  or  7  cents  is  a  remunerative  rate,  and  the  company  cannot 
logically  claim  it  is  not,  having  established  it  voluntarily,  the  in- 
evitable conclusion  is  that  the  general  rate  should  be  lowered.  It 
has  been  argued  that  this  case  may  be  decided  upon  this  basis 
alone,  and  there  are  many  precedents  in  the  decisions  of  the  In- 
terstate Commerce  Commission  and  those  of  the  courts  reviewing 
these  decisions  to  support  this  contention. 

Is  an  Appraisal  Necessary  ? 

Counsel  for  the  company  insists  that  none  of  the  questions  at 
issue  in  this  proceeding  may  be  decided  by  the  Commission  with- 
out an  appraisal  of  all  of  the  company's  property.  Counsel  for 
complainants  assert  that  the  record  contains  abundant  data  upon 
which  to  base  a  decision  that  the  cost  of  the  property  as  shown  by 
the  record  should  be  used  to  determine  fair  rates  for  electric  ser- 
vice, that  the  company's  demand  at  this  late  hour  for  an  ap- 
praisal is  merely  for  the  purpose  of  delay  and  that  the  maximum 
rate  for  electric  current  should  be  made  6  cents  per  kw.  hour. 

Without  deciding  that  the  unjust  discrimination  above  con- 
sidered is  not  sufficient  in  itself  to  warrant  a  reduction  in  the 
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maximum  rates,  let  us  consider  whether  the  company's  contention-  , 
is  sound.  As  already  stated,  the  complaint  upon  which  this  pro- 
ceeding was  originally  based  was  filed  over  three  years  ago.  The 
record  is  voluminous,  and  the  investigation  has  covered  a  wide 
area.  Upon  last  July  30th  the  hearing  was  closed,  arid  at  its 
urgent  request  the  company  was  given  until  September  20th  to 
file  a  brief.  At  that  time,  a  month's  extension  was  asked  for  and 
two  weeks  were  given.  At  the  end  of  two  weeks  the  request  was 
renewed  and  granted.  Just  before  the  expiration  of  this  exten- 
sion, the  company  filed  a  brief  and  asked  that  the  case  be  reopened 
to  take  further  testimony  (1)  upon  the  financial  condition  of  the 
country  and  its  effect  on  business  and  (2)  upon  the  effect  of  cer- 
tain recently  introduced  high  efficiency  lamps  on  the  business  and 
revenue  of  the  company.  Three  years  having  already  been  spent 
in  taking  testimony,  I  recommended  that  the  case  should  not  be 
reopened.  However,  the  Commission  did  reopen  the  case  and 
considerably  more  testimony  was  taken,  the  eases  being  closed 
finally  upon  December  4th. 

Although  the  case  had  been  pending  about  three  years  and  the 
company  had  been  given  abundant  opportunity  to  present  any 
evidence  it  wished  to  offer,  it  had  neither  asked  that  an  appraisal 
be  made  nor  offered  to  prepare  one  before  the  ease  was  reopened 
last  fall.  It  has  repeatedly  been  stated  that  the  company  had  no 
inventory  or  appraisal  when  the  case  was  started  and  has  pre- 
pared none  since ;  but  the  company  could  easily  have  prepared  an 
inventory  and  had  every  part  valued  within  two  or  three  years. 
Even  in  the  application  of  October  19,  1914,  for  the  reopening  of 
the  ease  for  the  submission  of  new  evidence,  the  company  made  no 
reference  to  an  appraisal  and  did  not  offer  to  present  any  evidence 
along  this  line.  At  one  of  the  hearings  in  l^ovember,  when  asked 
how  long  it  would  take  to  make  an  appraisal,  Mr.  Edwards,  the 
auditor  of  the  company  said  two  or  three  years.  He  estimated 
the  cost  at  from  $200,000  to  $300,000.  Mr.  Hemmens,  counsel 
for  the  company,  said  that  the  company  would  stipulate  that  it 
would  prepare  an  appraisal  of  all  of  its  property  in  less  than  nine 
months  if  the  Commission  would  order  it.  Mr.  Luria,  counsel  for 
the  complainants,  said  they  would  not  accept  such  an-  appraisal  and 
of  course  the  Commission  would  need  to  examine  it  closely. 
6—31 
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Judging  from  the  length  of  time  required  in  other  cases,  an  ap- 
praisal would  not  be  completed  in  less  than  fifteen  months  and  as 
the  statistical  data  relating  to  receipts,  expenses,  etc.,  would  need 
to  be  brought  down  to  the  date  of  the  final  appraisal  it  is  certain 
that  about  two  years  would  elapse  before  a  decision  would  be  ren- 
dered. In  the  meantime,  the  company  would  charge  according  to 
its  present  schedule  of  rates,  for  the  rates  fixed  by  the  Commis- 
sion take  effect  thereafter;  they  cannot  be  made  retroactive  under 
the  Public  Service  Commissions  Law. 

But  if  an  appraisal  is  so  necessary,  why  did  not  the  company 
prepare  one,  as  other  companies  have  done,  and  submit  it  when 
an  opportunity  was  given  the  company  to  submit  evidence  ?  Why 
was  the  question  not  raised  at  the  beginning  or  during  the  early 
stages  of  the  case?  Why  did  the  company  delay  until  the  case 
had  once  been  closed  ?  When  a  company  has  had  its  day  in  court 
and  has  not  submitted  evidence  it  considers  necessary,  is  it  incum- 
bent upon  the  Commission  at  the  end  of  three  years  to  go  over  the 
whole  matter  again  and  give  the  company  another  hearing?  If 
an  appraisal  is  absolutely  necessary  to  fix  fair  rates,  how  can  the 
company  maintain  that  its  rates  are  fair  and  reasonable  to  all  con- 
sumers when  it  has  had  no  appraisa,l  and  when  its  rates  are  fixed 
without  one  ? 

But  however  culpable  the  company  may  be  and  however  unfair 
its  action,  a  postponement  of  a  decision  for  two  years  or  until  an 
appraisal  is  made,  might  be  necessary  if  rate  cases  have  not  been 
and  cannot  be  decided  without  appraisals.  But  as  a  matter  of 
fact,  hundreds  of  rate  cases  have  been  disposed  of  without  ap- 
praisals. In  some  instances  rates  have  been  lowered  and  in  others 
the  companies  have  been  allowed  to  raise  rates.  While  an  inven- 
tory and  appraisal  may  be  of  assistance  in  determining  with  great 
precision  the  exact  rate  of  each  class  of  consumers,  they  are  not 
absolutely  necessary. 

The  practice  of  the  Interstate  Commerce  Commission  through- 
out its  entire  history  has  been  to  reduce  rates,  allow  increases  or 
dismiss  complaints  without  resorting  to  appraisals.  In  the  very 
important  eatern  and  western  rate  advance  cases,  in  the  recent 
'proceedings  before  the  Commission,  and  in  the  application  for 
advances  now  pending  no  appraisals  have  been  made,  and  the  rail- 
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roads  have  not  contended  that  action  should  be  deferred  until  the 
physical  valuation  of  their  properties  has  been  completed,  i  have 
been  unable  to  find  any  decision  of  the  Commission  because  an 
appraisal  was  not  made. 

The  question  of  valua,tion  for  rate-making  purposes  was  recently 
before  the  Massachusetts  Public  Service  Commission  in  the  Mid- 
dlesex and  Boston  rate  case,  a  case  described  in  the  decision  as 
"  Manifestly  one  of  great  importance  *  *  *  because  the  priu- 
feiples  which  must  control  this  decision  may  be  of  far-reacJiing 
importance  in  affecting  the  rates  of  other  transportation  companies 
under  the  jurisdiction  of  this  Commission."  The  case  was  decided 
under  the  jurisdiction  of  the  Commission."  This  case  was  de- 
cided October  28,  1914:;  and  although  the  Massachusetts  statute 
requires  the  Commission  to  give  "  due  regard  among  other  things 
to  a  reasonable  regard  upon  the  value  of  the  carriers  property  " 
and  although  counsel  for  the  corporation  advocated  the  ''  repro- 
duction cost  of  the  property  now  being  used,  less  depreciation  by 
wear  and  tear  and  obsolescence  "  as  the  measure  of  value,  the 
Commission  did  not  base  its  decision  on  an  appraisal.  In  the  view 
of  the  Commission,  "  this  theory  is  as  inexpedient  as  it  is  unjust." 

The  decision  contains  the  following  expression: 

"  What  the  public  interests  of  this  Commonwealth  obvi- 
ously need  is  such  regulation  and  such  management  of  our 
public  utilities  that  the  rate-payers  may  always  feel  assured 
that  their  rates  are  based  upon  making  only  a  fair  and  ade- 
quate return  upon  capital  which  has  been  invested  for  their 
convenience  and  benefit." 

The  'New  York  Public  Service  Commissions  Law  (section  72) 
provides  that,  "  In  determining  the  price  to  be  charged  for  gas  or 
electricity,  the  Commission  may  well  consider  all  facts  which  in 
its  judgment  may  have  any  bearing  upon  a  proper  determination 
of  the  question  *  *  *  with  due  regard  among  other  things  to  a 
reasonable  average  return  upon  capital  actually  expended  *  *  *." 
Under  this  Act  the  Public  Service  Commission  for  the  Second 
District  in  the  most  important  cases  before  it,  has  rejected  the 
theory  that  the  cost  of  reproduction  as  determined  by  appraisal 
is  a  controlling  factor  in  determining  the  valuation  for  purposes 
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of  rate  making  a,iid  based  its  decisions  on  the  cost  of  the  property 
as  shown  by  the  books  and  records.  In  Buffalo  Gas  Co.  vs.  But- 
falo,  3  P.  S.  C.  E.  (2d  Dist.  JSF.  Y.)  553,  the  Commission  said, 
Chairman  Stevens  writing  the  opinion : 

"  So  far  as  we  are  aware,  there  has  never  b«en  any  decision 
of  any  court  w:hich  is  binding  upon  this  Commission  which 
liolds  that  the  cost  of  reproduction  now,  with  or  without  de- 
preciation, is  a  controlling  factor  in  the  fixing  of  value  for 
rate  making  purposes." 

The  Buffalo  electric  cases,  the  Commission,  having  before  it 
appraisals  submitted  by  the  company  and  the  complainants,  re- 
jected both  and  adopted  a  valuation  based  on  the  records.  In 
Puhrmann  vs.  Buffalo  General  Electric  Co.,  3  P.  S.  C.  K.  (2d 
Dist.  IST.  Y.)  739,  the  Commission  "  Finding  that  the  cost  to  the 
company  could  be  ascertained  with  reasonable  exactness  by  an  ex- 
amination of  its  books  and  records  "  expressed  its  belief  that  "  the 
results  shown  by  the  report  "  on  the  examination  of  the  books  and 
records  "  should  be  accepted  as  the  chief  basis  to  work  from  in 
reaching  a  determination  as  to  the  fair  value  of  the  property  in 
service." 

In  Fuhrmann  vs.  Cataract  Power  and  Conduit  Co.,  3  P.  S.  C. 
R  (2d  Dist.  N.  Y.)  659,  the  Commission  said: 

"  We  therefore  are  confronted  with  the  fundamental  queiJ- 
tion  whether  in  determining  the  amount  of  the  fair  invest- 
ment upon  which  the  return  shall  be  made,  in  other  words 
the  value,  we  shall  give  chief  weight  and  importance  to  the 
actual  cost  of  the  company  within  a  recent  period  as  disclosed 
by  its  own  books,  or  allow  that  cost  to  be  over-ridden  by  the 
conflicting  proof  which  is  submitted  of  what  the  witness  think 
the  property  would  now  cost  if  reproduced." 

In  answer  to  this  question  the  Commissioner  said : 

"  The  conclusion  of  the  Commission  is  that  in  this  case  the 
fair  value  of  the  property  used  in  the  public  service  or  what 
is  equivalent  thereto,  the  fair  amount  of  the  investment  upon 
which  the  return  should  be  computed,  may  be  better  ascer- 
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tained  by  giving  the  greater  weight  to  the  actual  cost  as  the 
basis  of  the  inquiry  than  in  any  other  way." 

Similar  decisions  might  be  cited  from  other  states,  and  the 
Legislature  of  this  State  in  1905  when  it  reduced  the  maximum 
charge  for  electric  current  from  15  to  10  cents,  had  before  it  no 
appraisal  of  the  property.  Its  action  followed  an  examination 
of  the  records  of  the  companies  made  by  a  committee  of  which 
Mr.  Charles  E.  Hughes  was  counsel.  The  Edison  Company  did 
not  attack  the  Act  of  the  Legislature  in  the  courts. 

Whether  the  record  in  this  case  is  sufficient' to  warrant  a  reduc- 
tion in  rates  can  only  be  determined  by  an  examination  of  the 
evidence,  but  there  is  nothing  in  the  law  or  in  equity  that  would 
justify  this  Commission  in  taking  the  stand  that  it  will  not  alter 
a  single  rate  of  the  ISTew  York  Edison  Company  imtil  an  appraisal 
has  been  made.  It  may  not  be  possible  to  decide  every  point  at 
issue  or  to  iix  all  rates  with  such  precision  that  in  no  case  will  the 
company  be  left  with  more  than  a  fair  return,  but  the  evidence 
does  indicate  that  certain  reductions  should  be  made.  Perhaps 
a  total  revision  and  still  further  lowering  of  the  rates  should  be 
left  until  experience  has  shown  the  results  of  these  reductions. 
But  it  is  certain  that  under  the  readjustment  of  rates  herein  pro- 
posed, the  margin  of  profits  will  still  remain  so  large  in  relation 
to  investment  or  value  that  there  is  no  danger  of  "  confiscation." 
Whether  an  inventory  of  the  property  and  a  more  minute  inspec- 
tion of  the  records  showing  actual  lost  would  not  require  further 
reductions  cannot  now  be  determined ;  but  the  proposed  readjust- 
ment will  certainly  yield  at  least,  and  possibly  more  than,  a  fair 
return'. 

Extent  of  Available  Data. 

The  evidence  as  to  the  value  and  cost  of  the  property,  is  derived 
from  the  books  of  the  N"ew  York  Edison  Companv  and  from  data 
supplied  from  the  books  of  the  companies  which  have  been  ab- 
sorbed in  that  corporation.  To  appreciate  the  value  of  such  rec- 
ords, it  should  be  noted  at  the  outset  that  the  electrical  business 
is  of  very  recent  origin.  The  earliest  franchise  in  the  City  of 
New  York  dates  from  1881,  and  was  granted  to  the  Edison  Elec- 
tric Illuminating  Company,  the  most  important  of  the  electrical 
corporations  absorbed  in  the  present  system.     The  great  growth 
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of  the  industry  in  the  direction  of  large  waterside  generating  sta- 
tions with  chains  of  suh-stations  for  distribution  is  a  phase  of  the 
industry  that  falls  almost  wholly  within  the  present  control  and 
within  the  life  of  the  present  corporation. 

In  1898,  the  New  York  Gas  &  Electric  Light,  Heat  &  Power 
Co.  was  incorporated  and  aside  from  other  property  acquired  con- 
trol of  seven  electrical  companies  in  Manhattan  and  The  Bronx, 
thereby  combining  under  one  ownership  all  of  the  properties  which 
passed  to  the  present  corporation.  In  February,  1900,  the  smaller 
companies  were  merged  with  the  Power  Company,  and  on  May  1, 
1901,  the  Edison  Electric  Illuminating  Company  of  !N"ew  York 
was  consolidated  with  the  Power  Company  under  the  name  of  the 
'New  York  Edison  Company. 

The  record  establishes  the  following  facts: 

1.  Of  the  property  and  business  acquired  on  May  1,  1901,  by 
far  the  greater  amount  came  from  the  Edison  Electric  Illuminat- 
ing Company.  The  books  of  this  corporation  are  still  in  existence, 
and  the  cost  of  its  property  as  of  May  1,  1901,  is  part  of  the 
record  in  this  case. 

2.  Of  the  entire  property  and  business  of  the  New  York  Edison 
Company,  by  far  the  greater  part  was  built  up  within  the  life  of 
that  company,  and  is  necessarily  shown  on  its  books. 

3.  The  property  acquired  from  the  other  five  corporations  en- 
gaged in  the  electrical  business  on  May  1,  1901,  was  of  minor  im- 
portance. This  is  evidenced  by  the  cost  of  their  property  and  by 
their  capitalization  as  reported  to  the  State  Board  of  Tax  Com- 
missioners. '         •     '     I    '  i      ■ ;    i 

An  examination  of  certain  details  will  show  how  complete  is 
the  record  and  the  extent  to  which  the  property  now  used  by  the 
Edison  Company  has  been  built  up  since  the  present  system  was 
organized  in  1898  and  since  the  present  corporation  was  formed 
in  1901.  Thus,  nearly  all  the  effective  generating  plant  used  by 
the  New  York  Edison  Company  at  the  close  of  1913  has  been  in- 
stalled during  the  life  of  the  present  company.  The  following 
table  shows  the  generating  stations  operated  by  the  New  York 
Edison  Company  at  the  close  of  1913,  their  capacity  and  their 
output  for  that  year. 
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Oenerating  Stations. 

Capacity  Output 

Station.  kw.  kw.  hrs. 

Waterside  "A" 124,000  307,885,652 

Waterside  "  B  " 93,000  '339,099,030 

Kingsbridge 28,000  27,807,710 

Duane  Street .  7,600  507,198 

140th  Street  (Bronx) .  2,500  342,120 

Gfold  Street 900  None 

Total 256,000     675,541,710 

(Total  owned  228,000.) 

0^  these  stations,  the  Kingsbridge  plant  is  owned  by  the  Third 
Avenue  Railway  Company,  and  is  therefore  not  to  be  considered, 
in  connection  with  the  Edison  Company's  investment.  The  Gold 
Street  plant  and  the  Bironx  plant  were  taken  over  from  the  minor 
companies  acquired  in  1899.  At  present  they  are  but  little  used  for 
generating  purposes;  the  Gold  Street  generating  plant  not  being 
used  in  operation  at  all  in  1913,  and  the  output  of  the  Bronx 
generating  plant  being  insignificant — ^less  than  3/100  of  1  per 
cent,  of  the  total  output  in  1913.  The  Dnane  Street  plant  be- 
longed to  the  Eidison  Electric  Illuminating  Co.  Waterside  "A," 
according  to  the  testimony  of  the  auditor  of  the  company  was 
nearly  all  built  and  equipped  subsequent  to  May  1,  1901,  although 
the  land  had  been  purchased  earlier.  Waterside  "  B' "  was  wholly 
constructed  by  the  present  company.  These  two  Waterside  sta- 
tions as  indicated  in  the  preceding  talble  are  the  only  ones  of  real 
importance  in  the  p^resent  inquiry.  So  far  as  the  cost  of  the  gen- 
erating stations  now  in  use  is  concerned  the  information  is  prac- 
tically complete  in  the  financial  records  of  the  two  Edison  Com- 
panies. 

Eor  the  transformation  of  the  current  generated  for  distribution 
the  Edison  Company  in  1913  used  30  sub-stations  with  a  total 
capacity  of  258,810  kilowatts.  Of  these  stations,  two  or  possibly 
three,  with  a  present  capacity  of  20,400  kilowatts  had  originally 
been  the  property  of  the  minor  companies  and  a  large  part  of  the 
investment  which  these  three  stations  now  represent  has  been  made 
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by  the  present  company  since  1901.  Tlie  books  of  the  two  Edison 
Companies  therefore  contain  the  record  of  expenditures  for  much 
more  than  90  per  cent,  of  the  total  sub-station  capacity. 

The  transmission  and  distribution  system  of  the  Edison  Com- 
pany is  in  the  main  an  underground  system.  This  is  wholly  so 
in  the  case  of  Manhattan  and  to  a  considerable  extent  in  the  Bronx. 
The  figures  show  enormous  growth  within  the  present  company. 

Underground  Transmission  and  Distribution  System  — 

High  tension     Low  tension         Miles,        Total    length 

Bate  transmission         feeders  low  tension        of   feeders 

feeders  mains  and  mains 

Jan.    1,    1901 49.92  98.90         255.64  3Y4.46 

Dec.  31,  1913 437.21         442.62         728.36         1,808.19 

Increase 327.29         343.72         502.72         1,233.73 

l^early  90  per  cent,  of  the  high  tension  transmission  feeders 
70  per  cent,  of  the  low  tension  mains,  and  80  per  cent,  of  the  low 
tension  feeders  have  been  installed  since  the  present  company  was 
formed  and  their  cost  is  naturally  reflected  in  the  records  of  the 
existing  corporation.  Practically  the  entire  underground  system 
taken  over  in  1901  came  from  the  old  Edison  Company  and  is 
reflected  in  the  books  of  that  corporation. 

The  securities  of  the  companies  absorbed  also  afford  some  in- 
dication of  the  relative  .importance  of  the  old  Edison  Company 
and  of  the  other  corporations  absorbed.  The  capital  stock  and 
funded  debt  as  reported  shortly  after  their  acquisition  were  as 
follows : 

Capital         Funded 

Mt.  Mo.  stock  debt  Total. 

Mt.  Morris  Elec.  Lgt.  Co..  .    $1,500,000     $988,000     $2,482,000 
North  Kiver  Elec.  Lt.  &  Pr. 

Co 400,000       104,000  504,000 

]Sr.  Y.  Ht.  Lt.  &  Pr.  Co 375,000       320,000  695,000 

Manhattan  Ltg.  Co 250,000       250,000  590,000 

Edison  Elec.  111.  Co $2,525,000  $1,682,000     $4,187,000 

9,200,000    6,500,000     15,700,000 

Including  the  $98,000  of  stock  of  the  Block  Lighting  Company 

whose  property  and  franchises  were  owned  by  the  Manhattan 

Lighting  Company,  and  the  $100,000  of  stock  of  the  Borough  of 
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Manhattan  Electric  Company  which  merely  leased  and  operated 
the  New  York  Heat,  Light  and  Power  Company,  the  securities  of 
the  smaller  corporations  were  less  than  one-third  of  the  capitaliza- 
tion of  the  Edison  Electric  Illuminating  Company.  It  is  clear 
that  the  property  and  business  of  the  present  Edison  Company 
were  chiefly  acquired  from  the  old  Edison  Company  and  that  the 
property  derived  from  the  other  corporations  of  limited  value. 

How  large  is  the  proportion  of  the  total  property  and  business 
of  the  Edison  Company  which  has  developed  during  the  corporate 
life  of  the  present  company,  is  evidenced  by  the  following  com- 
parative data  for  1913  and  1902,  the  first  complete  year  of  the 
present  company's  operations: 

Item  1902  1913 

Current  sold 75,199,176         540,028,777 

Customers 26,211  136,180 

Meters  set 33,691  193,656 

No.  of  incandescent  lamps 1,234,043  5,718,481 

No.  of  arc  lamps. . 16,481  30,520 

Heating  appliances  (kw.) 251  3,556 

Storage  battery,  etc.  (kw.) 1,386  13,288 

Motors  (H.  P.) 62,377  361,170 

Connected  installation  (50  watt  equiv- 

lents) 2,343,721  11,623,240 

Erom  those  figures  it  apears  that  four-fifths  of  the  entire  busi- 
ness has  been  developed  during  the  corporate  life  of  the  present 
company  and  is  reflected  in  the  present  Edison  Company.  Of  the 
remainder,  by  far  the  greater  part  came  from  the  old  Edison 
Company. 

Even  in  the  absence  of  data  for  the  minor  companies,  the  records 
of  the  present  Edison  Company  and  of  the  old  Edison  Company 
would  afford  practically  complete  information  on  the  growth  of 
the  property  and  business  of  the  existing  corporation. 

Formation  of  the  New  York  Edison,  Company. 

As  noted  before,  the  New  York  Edison  Company  is  the  outcome 
of  the  combination  of  a  number  of  electrical  corporations  in  Man- 
hattan and  the  Bronx,  which  had  been  brought  together  by  its 
predecessor  the  New  York  G-as  &  Electric  Light,  Heat  and  Power 
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Company.  The  transformation  of  these  companies  into  the  pres- 
ent system  was  accompanied  by  an  inflation  in  capitalization.  The 
financial  changes  may  be  briefly  noted.  The  'New  York  Gas  & 
Electric  Light,  Heat  &  Power  Company  in  1899  acquired  the 
capital  stock  of  the  Edison  Electric  Illuminating  Company,  the 
capital  stock  of  seven  other  corporations  and  certain  bonds,  as 
follows :  I    ■ 

Capital  Stock  Bonds 

Mt.  Morris  Elec.  Lt.  Co $1,500,000 

North  Eiver  Elec.  Lt.  &  Power  Co.        300,000  $100,000 

N.  Y.  Ht.  Lt.  &  Pr.  Co 375,000  155,000 

Borough  of  Manhattan  Elec.  Co. .  .         100,000 

Cons.  Tel  &  Elec.  Subway  Co i     1,500,000  4,225,000 

Block  Lighting  &  Power  Co.  No.  1  98,000 

Manhattan  Lighting  Co 250,000  250,000 

Total $4,123,000  $4,730,000 

Edison  Elec.  111.  Co. 9,200,000 

$13,123,000  $4,730,000 

Eor  these  securities  the  N.  Y.  Gr.  &  E.  L.  H.  &  P.  Co.  issued : 

Capital  Stock ; $36,000,000 

Purchase  Money  Mtge.  Bonds 21,000,000 

First  mortgage  bonds 7,500,000 


$64,500,000 
The  purchase  money  bonds  were  issued  for  the  acquisition  of 
the  $9,200,000  stock  of  the  Edison  Electric  Illuminating  Com- 
pany. The  Edison  Stock  was  further  pledged  with  the  stock  and 
bonds  of  the  other  companies  as  security  for  the  $7,500,000  of 
bonds  issued  under  the  first  mortgage  of  the  Power  Company.  It 
should  be  noted  that  $6,500,000  bonds  of  the  $988,000  bonds  of 
the  Mt.  Morris  Company  were  left  undisturbed.  The  total  in- 
crease in  securities,  resulting  from  the  combination  of  these  com- 
panies in  the  Power  Company,  was  approximately  $46,500,000. 

Provision  was  also  made  for  the  issue  of  $4,000,000  of  first 
mortgage  bonds  to  provide  a  construction  fund  for  the  Edison 
Company.     The  total  capitalization  of  the  system,  including  un- 
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derlying  bonds  left  undisturbed,  was  thus  brought  up  to  $75,- 
988,000. 

In  February,  1900,  all  the  companies  acquired,  except  the  Con- 
solidated Subway  Company  and  the  Edison  Electric  Illuminating 
Company,  were  merged  with  the  Power  Company.  On  May  1, 
1901,  the  Edison  Electric  Illuminating  Company,  and  the  Power 
Company  were  consolidated  under  the  name  of  the  New  York 
Edison  Company.  The  capital  stock  of  this  new  corporation  was 
$45,200,000  equal  to  the  capital  stock  of  the  Power  Company 
($36,000,000)  and  of  the  old  Edison  Company  ($9,200,000).  The 
net  result  of  these  combinations  was  that  aside  from  the  bonds 
issued  to  secure  additional  funds,  the  capitalization  of  the  new 
company  was  made  $55,650,000  more  than  the  capitalization  of 
the  original  companies.  The  total  amount  of  stocks  and  bonds  out- 
standing became  $85,000,000. 

This  may  be  shown  more  clearly  in  the  following  table. 


Formation  of  Neiu  YorTc  Edison  System  and  Increase  in  Capital- 
ization. 

1. 

N.  Y.  Gas  &  Electric  Light,  Heat  &  Power  Co.,  1899. 
Capitalization      Capitalization 
of  constituent     IST.  Y.  G.  &  E.  L.    Increase  in 
companies  H.  &  P.  Co'.        Capitalization 

Capital  stock  .  .  .     $13,323,000         $36,000,000         $28,677,000 
Bonds 12,218,000  35,988,000  23,770,000 


$25,541,000         $71,988,000         $46,447,000 


II. 

New  York  Edison  Company,  1901. 

Capitalization  of  IST.       Caitalization 
Y.  G.  &  E.  L.  H.  &  P.  Co.  of  N.  Y.  E.  Co. 
Capital  stock  .  .  .      $36,000,000         $45,200,000 
Bonds 39,988,000  39,988,000 


Increase  in 
Capitalization 
$9,200,000 


$75,988,000         $85,188,000  $9,200,000 
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III. 

Total  increase  in  capitalization : 

N.  Y.  Gas  &  Electric  L.  H.  &  P.  Co $46,447,000 

N.  Y.  Edison  Co 9,200,000 


$55,647,000 

This  inflation  was  reduced  by  May  1,  1901,  to  the  extent  of 
about  $500,000  through  the  acquisition  of  the  securities  of  the 
Yonkers  Electric  Light  &  Power  Company  and  other  outstanding 
stock  and  bonds  of  the  original  companies  for  which  no  additional 
securities  were  issued.     The  net  inflation  was  thus  $55,000,000. 

The  figures  for  capitalization  indicate  a  maximum  investment 
in  all  property  of  about  $30,000,000  at  the  time  the  present  cor- 
poration was  formed  in  1901,  if  the  stock  and  bonds  of  these  com- 
panies had  initially  been  issued  at  par  for  case  or  for  property  at 
case  value  in  connection  with  the  refunding  of  $988,000  of  bonds 
of  the  Mt.  Morris  Electric  Light  Company,  it  appeared  that  those 
securities  had  been  sold  at  80,  involving  a  discount  of  $196,600. 
The  Commission  accordingly  authorized  the  issue  of  new  securi- 
ties only  to  the  amount  of  the  case  realized,  $790,400.  The  report 
of  the  Consolidated  Telegraph  and  Electrical  Subway  Company,  in 
evidence  in  this  case  shows  that  $2,935,000  of  the  bonds  required 
by  the  Power  Company  had  been  issued  at  a  discount  of  $709,300'. 
On  those  two  bond  issues  alone,  the  discount  was  in  excess  of 
$900,000.  Where  bonds  were  issued  at  such  liberal  discounts,  it 
•  is  not  unlikely  that  the  stock  stood  for  cash  investment  at  less  than 
par. 

Further,  of  the  $29,000,000  in  securities  remaining  a  large  part 
represented  $4,259,000  in  patent  rights  and  $5,725,000  of  securi- 
ties of  the  Consolidated  Telegraph  and  Electrical  Subway  Com- 
pany. Taking  into  account  the  discount  at  which  the  latter  were 
issued  there  remains  the  amount  of  $20,000,000  which  covers  the 
actual  investment  in  the  plants  of  the  electrical  companies  in  Man- 
hattan and  the  Bronx,  their  current  assets  including  over  $500,- 
000  nf  unexpended  bond  proceeds  and  nearly  $2,000,000  of  invest- 
ments in  securities  of  other  companies  not  here  involved. 

The  capitalization  with  which  the  Edison  Company  opened  its 
books  on  May  1,  1901,  and  which  eorrosponded  to  the  original 
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capitalization  of  $30,000,000   covering  both  the  electrical  com- 
panies and  the  Consolidated  Duct  Company,  was  $85,000,000. 

Property  in  1901. 

The  record  contains  abundant  data  on  the  cost  of  the  property  of 
the  corporations  absorbed  in  the  Edison  system,  as  evidenced  by 
their  books.  The  largest  company  absorbed  was  the  old  Edison 
Company.  Its  books  are  still  in  existence  and  the  auditor  of  the 
present  company,  who  was  also  the  auditor  of  that  company,  testi- 
iied  that  the  book  figures  were  as  follows : 

Plant  and  property. $16,533,912.92 

License  under  Edison  patents 3,159,000.00 

$19,692,912.92 
These  items  were  offset  by  reserves  as  follows : 

General  depreciation ,.  .■ .  .  .       $253,013.91 

Improvements,  betterments,  etc .  .         715,235.37 


$969,232.28 

These  reserves  were  carried  over  to  the  Xew  York  Edison  books 
and  subsequently  ded-ucted  from  the  plant  and  property  account. 
The  net  figure  for  physical  property,  after  deducting  reserves  set 
aside  from  earnings  to  take  care  of  depreciation,  etc.,  was  accord- 
ingly $15,565,660.64. 

The  other  companies  absorbed  by  the  Edison  Company  were : 

Mt.  Morris  Electric  Light  Company. 

iN'orth  River  Electric  Light  &  Power  Co. 

New  York  Heat  Light  and  Power  Co. 

Borough  of  Manhattan  Electric  Co. 

Consolidated  Telegraph  &  Electrical  Subway  Co. 

Block  Lighting  &  Power  Co.,  Number  1. 

Manhattan  Lighting  Co. 

Yonkers  Electric  Light  &  Power  Co. 

Of  these  companies,  the  Yonkers  Company  did  not  operate  in 
Manhattan  or  the  Bronx,  and  the  Consolid'ated  Telegraph  &  Elec- 
trical Subway  Co.  was  not  engaged  directly  in  the  electrical  busi- 
ness ;  it  was  and  is  still  the  owner  of  the  underground  duct?  used 
by  the  New  York  Edison  and  other  companies.     The  Borough  of 
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Manhattan  Company  owned  no  plant,  but  was  the  lessee  of  the 
New  York  Heat,  Light  &  Power  Company.  The  Block  Lighting 
and  Power  Company,  No.  1,  had  no  separate  existence,  its  prop- 
erty and  franchises  having  been  acquired  by  the  Manhattan  Light- 
ing Company.  Our  first  concern  is  accordingly  with  the  property 
of  only  four  of  these  corporations.  We  have,  however,  their  bal- 
ance sheets  submitted  as  of  June  30,  1899,  soon  after  they  had 
been  acquired  by  the  New  York  Gas  &  Electric  Heat,  Light  & 
Power  Company.  There  is  shown  below  the  cost  of  real  estate, 
improvements  and  equipment,  and  patents  as  of  June  30,  1899 : 

Property  of  Companies  Merged  With  the  New  Yorlc  Gas  &  Elec- 
tric Light,  Heat  and  Power  Go. 

"  Cost  of  Keal 
Estate  Improve- 
ments "  and 
"  Cost  of  Equip- 
Company.  ment."  Patents.  Total. 

Mt.  Morris  Elec.  Lt. 

Co .$1,636,754.56     $1,100,000     $2,738,754.56 

Manhattan  Ltg.    Co..       500,000.00  500,000.00 

N.  Y.  Ht.,  Lt.  &  Pr. 

Co 688,187.19  688,187.19 

No.  Eiv.  Elec.  Lt.  & 

Pr.  Co I   410,000.00  410,000.00 


$3,236,941.75     '$1,100,000     -$4,336,941.75 

The  New  York  Gas  &  Electric  Light,  Heat  &  Power  Company 
acquired  real  estate  for  $100,000  not  included  above. 

These  companies  and  the  Edison  Electric  Illuminating  Com- 
pany possessed  all  of  the  propety  that  passed  to  the  present  Edi- 
son Company.  These  figures,  therefore,  afford  a  close  approxima- 
tion to  the  cost  of  total  property  .acquired  by  the  New  York  Edi- 
son Company  at  organization  on  May  1,  1901.  It  is  summarized 
l^elow : 

Property  other  than  Patents: 
Edison    Electric   Illuminating   Co'.    as    per   books, 

April  30,  1891 $16,533,912.92 
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Other  companies  as  per  bal.  sheets,  June  30,  1889.     3,236,941.75 
Eeal  estate— N.  Y.  G.  &  E.  L.  H.  &  P.  Co 100,000.00 

Total $19,870,854.67 

Less  reserves ■ 968,252.38 


$18,902,602.39 
Patents. 

Edison  EleQtric  Illuminating  Co' $3,159,000 

Mt.  Morris  Elec.  Lt.  Co..  .■ 1,100,000       $4,259,000.00 


$33,161,602.39 
Thus,  the  total  cost  of  the  physical  property  to  May  1,  1901, 
is  reported  as  less  than  $20,000,000  and  after  deduction  of  re- 
serves, as  less  than  $19,000,000.  Some  additions  may  have  been 
made  to  the  property  of  the  smaller  companies  between  June  30, 
1899,  and  May  1,  1901,  but  in  view  of  the  small  amount  of  prop- 
erty these  companies  possessed,  it  is  not  probable  that  the  additions 
were  large.  If  depreciation  for  this  period  were  deducted  it  is 
reasonably  certain  that  $19,000,000  would  cover  or  exceed  the 
proper  ainount  of  real  estate,  improvements  and  equipment  on 
May  1,  190L 

This  amount  is  probably  very  much  in  excess  of  the  value  of 
the  property  at  that  date.  In  1905,  the  Legislative  Committee 
under  the  guidance  of  Mr.  Charles  E.  Hughes,  made  an  investiga- 
tion of  the  Edison  Company  and  reported  to  the  Legislature.  The 
findings  of  this  committee  formed  the  basis  for  the  action  of  the 
Legislature  in  reducing  the  maximum  charge  for  the  lectricity 
from  15  cents  in  10  cents,  the  present  legal  rate,  and  the  Edison 
Company  never  contested  this  act  in  the  courts.  The  Committee 
reported  that  the  maximum  amount  for  all  the  property  of  the 
company,  without  any  deduction  for  depreciation,  used  in  the  elec- 
trical business  in  Manhattan  and  the  Bronx,  but  also  the  property 
of  the  Yonkers  Company  and  the  investment  in  duet  companies " 
and  in  the  securities  of  other  corporations.  According. to  the  data 
reported  by  the  Committee,  the  plant  and  distribution  system 
should  have  stood  at  $16,560,573.70.  The  Committee  arrived  at 
this  figure  by  making  deductions  for  expired  patents  and  property 
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abandoned  or  destroyed.  The  report  of  the  Legislative  Commit- 
tee has  been  ruled  out  from  the  record  and  cannot  therefore  be 
used  in  this  case  as  evidence  of  the  value  of  the  property.  It  is 
merely  referred  to  here  to  indicate  that  in  adopting  the  amount  of 
$19,000,000  for  property  on  May  1,  1901,  great  liberality  is  shown 
towards  the  company. 

The  amount  of  $19,000,000  covers  the  book  cost  of  electric  pro'p- 
erty  belonging  to  all  the  companies  in  Manhattan  and  the  Bronx. 
These  companies  were  originally  competitors  and  theic  franchises 
and  operating  territories  over-lapped.  There  was  doubtless  much 
duplication  of  property,  and  the  total  cost  was  probably  much  in 
excess  of  the  cost  of  a  single  system  adequate  to  supply  the  entii*e 
territory.  Corporate  consolidation  and  the  establishment  of  a  uni- 
fied system  whether  immediately  or  ultimately  rendered  consider- 
able property  useless  this  being  the  usual  result  of  such  consolida- 
tions. It  may  fairly  be  argued  that  the  inclusion  of  all  property 
and  the  use  of  its  cost  as  a  factor  in  determining  the  amount  upon 
which  the  company  is  entitled  to  a  fair  return,  is  fair  to  the  con- 
sumer, as  it  practically  capitalizes  against  him  the  cost  of  estaV 
lishing  a  monoply.  Undoubtedly  the  present  consumer  shoiild  not 
be  called  upon  to  pay  a  return  upon  property  which  has  ceased  to 
be  used  or  which  has  been  eliminated  because  of  duplication  in  case 
of  consolidation.  But  the  evidence  does  not  indicate  fully  to  what 
extent  property  was  eliminated  as  the  result  of  combination,  and 
no  reduction  is  made,  therefore,  from  the  amount  of  $19,000,000 
for  such  items.  This  is  another  instance  where  questions  have 
been  removed  in  favor  of  the  company. 

Patents. 

Patents  or  licenses  under  patent  rights  appear  on  the  balance 
sheets  of  the  absorbed  companies  at  $4,259,000.  One  witness  tes- 
tified that  the  original  patents  have  expired.  Obviously,  if  they 
have  ceased  to  exist,  they  should  not  be  values  as  property  used  in 
supplying  current.  These  very  patents  were  dealt  with  by  the 
Legislative  Committee  of  1905,  which  refused  to-  include  them  in 
the  property  valued.  Similar  action  was  taken  by  the  Public  Ser- 
vice Commission  for  the  Second  District  in  Fuhrmann  vs.  Buffalo 
General  Electric  Co.  (3  P.  S.  C.  K.  [2d  Dist.  N.  Y.],  739).    The 
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Wisconsin  Railroad  Commission  in  a  recent  decision  (City  of 
Milwaukee  vs.  Milwaukee  Electric  Railway  &  Light  Co.,  10  .W. 
R.  C.  R.  1,  92),  refused  to  include  patent  rights  in  its  valuation 
of  property,  taking  the  position  that  "  the  price  paid  for  such 
rights  would  seem  to  be  operating  expenses  rather  than  capital 
charges  "  and  that  "  if  regarded  as  capital  charges  at  all,  they 
should  be  written  off  during  the  life  of  these  rights  from  the 
profits  for  which  they  are  resiponsible." 

It  is  necessary  to  discuss  the  questions  which  arise  in  this  con- 
nection, for  the  profits  have  been  ample  to  pay  a  fair  rate  of  re- 
turn and  still  permit  the  company  to  write  off  the  entire  book  cost 
of  all  patents.  The  subject  will  be  more  fully  treated  in  connec- 
tion with  "  going  value." 

Additions  Since  1901. 

The  books  of  the  New  York  Edison  Company  were  opened  as 
of  May  1,  1901,  by  placing  thereon  figures,  for  "  plant  and  prop- 
erty "  which  in  a  large  measure  were  merely  entries  to  balance 
the  securities  issued  to  effect  the  combination.  The  entries  for 
"  plant  and  property  "  were  approximately  $85,000,000  but  these 
were  later  reduced  by  credits,  and  the  net  amount  given  by  the 
witnesses  for  the  company  as  the  book  figure  for  May  1,  1901,  is 
$79,891,832.25.  This  figure  covered  not  only  the  plant  and  op- 
erative property  used  in  supplying  current  to  consumers,  but  also 
patent  rights  and  $5,745,500  of  stocks  and  bonds  of  the  Consoli- 
dated Telegraph  &  Electrical  Subway  Company  and  $390,100  of 
the  securities  of  the  Yonkers  Electric  Light  and  Power  Company. 
It  covered  also  the  inflation  in  securities  brought  about  by  the 
consolidation.  The  operative  plant  and  property  which  it  repre- 
sented was,  as  shown  before,  about  $19,000,000.  In  the  thirteen 
years  that  elapsed  between  the  formation  of  the  present  Edison 
Company  and  December  31,  1913,  additions  to  its  property  have 
amounted  to  over  $50,350,000,  and  the  increase  in  the  investments 
in  securities  of  other  corporations  has  been  more  than  $14,000,000. 
In  all,  the  increase  in  fixed  property,  in  miscellaneous  invest- 
ments, and  current  assets  has  amounted  to  more  than  $65,000,000. 
It  has  been  accomplished  without  any  proportionate  increase  in 
feapital  obligations.     Between  May  1,  1901,  and  December  31, 
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1913,  outstanding  securities  were  increased  by  about  $3,050,000 
and_  $17,300,000  were  (borrowed  from  tbe  Consolidated  Gas  Com- 
pany. The  additional  capital  obligations  incurred  were  tbus  $20,- 
350,000.  To  tbe  extent  of  $45,000,000  tbe  property  bas  been 
built  up  out  of  earnings.  Tbe  details  appear  on  tbe  accompany- 
ing statement,  sbowing  in  condensed  form  tbe  situation  on  May  1, 
1901,  and  at  tbe  close  of  tbe  year  1913. 
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(a)   The  "  plant  and  property  "  accounts  entered  on  the  books 
May  1,  1901,  were  as  follows: 

License  under  Edison  patents $3,159,000.00 

Plant  and  property , 81,688,615.60 

Construction  "  Bronx  "   '95,186.42 

General  Fixture  Account  ; 1,007.50 

Total $84,943,639.52 

'  This  amount  was  subsequently  reduced  to  $79,891,832.26  by 
crediting  to  the  property  account  items  appearing  on  the  books  on 
May  1,  1901,  amounting  to  $4,805,224.28,  and  a  number  of  trans- 
actions occurring  after  May  1,  1901,  but  related  to  the  period 
prior  to  that  date,  aggregating  $246,782.99.  The  items  on  the 
trial  balance  of  May  1  are  as  follows : 

Anthony  K  Brady   $28,700.00 

General  depreciation 253,016.91 

Improvements,  bettennents,  etc 715,235.37 

Bond  interest  accrued   942,180.00 

Stockholders  Edison  Elec.  Ill'g  Co ■ 2,866,092.00 


■  $4,805,224.28 

To  quote  from  the  letter  of  the  company  iii  explanation,  "  This 
amount  was  credited  to  property  account  and  the  corresponding 
entries  on  the  liability  side  of  the  balance  sheet  thereby  extin- 
guished. The  accounts,  '  general  depreciation,'  '  improvements, 
betterments,  etc.,'  and  '  stockholders  Edison  Electric  Illuminating 
Company,'  simply  represented  reserves  and  surplus.  *  *  * 
The  item,  '  bond  interest  accrued,'  represented  the  amount  of  in- 
terest on  the  indebtedness  of  the  Consolidated  Telegraph  and 
Electrical  Subway  Company,  and  the  Yonkers  Electric  Light  and 
Power  Company  which  had  accrued  to  that  date  but  had  not  been 
paid.     *     *     *" 

(b)  Includes  construction  work  in  progress. 

(c)  Excluding  portion  held  by  the  company. 

(d)  Excluding  stock  of  Edison  Electric  Illuminating  Company. 

(e)  Adding  to  the  deficit  on  the  trial  balance  of  May  1,  1901, 
the  amount  of  $246,782.99,  for  subsequent  credits  to  capital  for 
transactions  referring  to  the  period  prior  to  May  1,  1901. 
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The  company  expended  on  additions  during  the  period  of  May 
1,  1901  to  1913,  over  $56,000,000.  After  deducting  the  property 
retired  (i.  e.,  property  worn  out,  lost,  destroyed,  abandoned,  sold 
or  withdrawn  from  use),  amounting  to  more  than  $8,000,000,  the 
net  additions  for  the  period  stand  on  the  books  at  $48,353,615.98. 

During  the  period  1901-1908,  there  was  charged  off  for  depre- 
ciation $2,039,584.34.  Apparently  this  entire  sum  applied  to 
property  added  during  the  same  period,  for  no  change  was  made 
in  the  figures  for  property  acquired  May  1,  1901,  on  account  of 
retirements.  During  the  next  five  years,  1909-13,  the  amount 
written  off  for  depreciation  on  property  retired  was  $5,468,145.17. 
This  amount  represents  the  net  loss,  after  deducting  from  the  cost 
of  the  property  retired  approximately  $800,000  as  the  amount  re- 
ceived from  sales  and  the  value  of  materials  recovered  and  put 
into  stock.  The  total  amount  of  property  retired  during  these  five 
years  was  $6,267,813.85,  distributed  as  follows: 

Of  property  acquired  at  organization $1,999,008.56 

Of  property  installed  between  5-l-'01  and  12-31- 

'06 4,161,438.97 

Of  property  installed  between  l-l-'09  and  12-31- 

'13 107,366.32 

Total $6,267,813.85 

The  total  amount  written  off  for  depreciation  from  the  begin- 
ning of  the  company  is  $7,507,729.51. 

It  will  be  noted  that  only  $2,000,000  has  been  written  off  for 
retirements  of  property  acquired  May  1,  1901,  and  this  only  in 
the  last  five  years  (1909-13).  It  will  doubtless  seem  strange  that 
the  retirements  of  the  newer  property,  i.  e.,  the  property  installed 
between  1901  and  1908,  should  ibe  more  than  three  times  as  great 
as  the  retirements  of  the  older  property  taken  over  from  companies 
some  of  which  dated  back  to  the  eighties.  The  additions  made 
between  1901  and  1908  amounted  to  about  $32,000,000,  of  which 
over  $6,000,000,  or  nearly  one-fifth,  has  been  retired.  Of  prop- 
erty acquired  on  May  1,  1901,  standing  on  the  books  of  the  orig- 
inal companies  at  about  $19,000,000,  only  $2,000,000  have  been 
charged  off,  all  of  it  within  the  last  five  years.     With  the  rapid 
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progress  in  electrical  apparatus,  one  would  expect  tbat  a  much 
greater  amount  of  the  old  property  would  have  been  scrapped  and 
written  off  the  books.  This  point  need  not,  however,  be  stressed 
here,  but  it  should  be  noted  that  if  the  Commission  bases  a  deci- 
sion in  part  on  the  figures  as  shown  by  the  books,  the  company  is 
certainly  given  the  advantage,  and  if  the  Commission  errs,  the 
error  is  in  favor  of  the  company. 

In  the  table 'below,  the  yearly  additions  to  plant  and  distribution 
System  are  shown,  and  also  the  work  in  progress  at  the  close  of  the 
year.  The  table  is  based  on  the  testimony  of  the  auditor  of  the 
New  York  Edison  Company  and  the  reports  rendered  to  the  Com- 
mission. It  shows  additions  in  excess  of  retirements  amounting, 
at  the  close  of  1913,  to  $48,353,615.98.  No  deductions  have  been 
made  for  accrued  depreciation  on  existing  property. 

In  the  last  column  of  the  table,  the  total  cost  of  the  property 
is  shown,  starting  with  the  figure  of  $19,000,000'  for  property 

May  1,1901.  ^ ," '* " 

Investment  in  Plant  and  Distribution  System  (Fixed  Electrical 
Capital)  New  Yorh  Edison  Co.,  1901-13. 

Work  in 

Progress  at  Amount  at 

,    Year.                         Additions,      close  of  year.  close  of  year. 

May  1,  1901 $19,000,000.00 

1901 . . .  $1,335,441.49      20,335,441.49 

1902..,.     2,473,812.89     22,809,254.38 

1903 . . .     3,593,338.04     , 26,402,592.42 

1904...    2,314,691.37     28,717,283.79 

1905...    2,557,122.59 31,274,406.38 

1906...    3,644,356.81     34,918,763.19 

1907...    5,306,437.55     40,225,200.74 

1908...    9,154,456.77             14,228.68  49,393,886.19 

1909...    1,479,066.06        1,408,084.13  52,266,807.70 

1910...     3,591,245.01        1,469,120.96  55,919,089,54 

1911...    2,501,565.10        2,236,744.54  59,188,278.22 

1912...    5,168,857.77        1,326,790.69  63,447,182.14 

1913...    3,858,042.04        1,375,182.49  67,353,615.98 


$46,978,433.49 
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The  book  figures  for  the  property  of  the  New  York  Edison 
Company  devoted  to  its  electrical  operations  are  thus,  in  round 
numbers,  $67,350,000,  made  up  as  follows: 

Property  of  electrical  companies  in  Manhattan 

and  the  Bronx  acquired  5-l-'01 $19,000,000.00 

Less  retirements  to  Dec.  31,  1913 2,000,000.00 

Wet  amount  of  original  property 17,000,000.00 

E"et  additions  since  the  formation  of  the  ISTew 

York  Edison  Company 50,350,000.00 

Total $67,350,000.00 

Depreciation  and  Net  Investment. 

It  is  well  settled  that  depreciation  must  be  deducted  in  arriv- 
ing at  the  amount  upon  which  a  company  is  entitled  to  a  fair  re- 
turn. (See,  for  example,  City  of  Knoxville  v.  Knoxville  Water 
Co.,  212  IT.  S.  1 ;  People  ex  rel.  Kings  County  Lighting  Co.  v. 
Willcox  et  al.,  210  IST.  Y.  479,  156  App.  Div.  603.)  For  the 
period  1901-13,  the  company  collected  from  consumers  and  put 
aside  for  depreciation  and  contingencies  $23,328,045.25.  The 
charges  against  this  reserve  during  the  same  period  for  property 
worn  out,  lost,  destroyed  or  withdrawn  from  use  were  $7,507,- 
729.51,  leaving  a  balance  at  the  end  of  1913  of  $15,820,315.74. 
This  represents  funds  taken  from  consumers  and  leaves  the  net 
investment  of  the  company  in  plant  and  distribution  system  at  an 
ment  of  the  company  in  plant  and  distribution  system  at  an 
amount  not  in  excess  of  $51,533,300. 

The  growth  of  the  reserve  in  relation  to  property  may  be  seen 
from  the  accompanying  table: 

Property  and  Reserve  for  Benewah  and  Contingencies. 

>'  Net  investment 

Eenewal  and  in  plant  and 

Plant  and  dis-           contingency  distribution 

Year  ended.         tribution  system.            reserve.  system. 

June  30,  1905 . .     $29,995,845           $3,408,448  $26,587,397 

Jime  30,  1906..       33,096,585i            4,397,730  28,698,855 
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June  30, 

1907.. 

37,571,982 

6,103,273 

'  31,468,709 

Dec. 

31, 

1907.. 

40,225,201 

6,510,984 

33,714,217 

Dec. 

31, 

1908.. 

49,393,886 

7,866,084 

41,527,802 

Dec. 

31, 

1909.., 

52,266,808 

9,143,500 

44,738,714 

Dec. 

31, 

1910.. 

55,919,090 

11,180,376 

43,123,308 

Dec. 

31, 

1911.. 

59,188,278 

11,917,778 

47,270,500 

Dec. 

31, 

1912.. 

63,447,182 

13,602,130 

49,854,052 

Dec. 

31,' 

1913.. 

67,353,616 

15,820,316 

51,533,300 

It  should  be  noted  that  this  reserve  does  not  represent  a  dis- 
tinct fund,  invested  in  specific  property.  The  money  has  been 
used  by  the  company  to  extend  its  general  property  j  that  is,  to 
the  extent  of  $15,820,316,  the  property  of  the  Edison  Company 
has  been  paid  for  with  funds  contributed  by  the  consumers  through 
the  rates  for  current. 

Counsel  for  complainants  in  this  case  contends  that  "  as  the 
company  has  collected  this  sum  from  consumers  on  account  of 
depreciation  over  the  amounts  it  has  charged  for  realized  depre- 
ciation, it  certainly  should  not  be  permitted  to  claim  a  right  to 
earn  a  return  on  a  greater  amount  than  the  Ibook  value  of  its  as- 
sets, less  this  reserve  fund."  It  is  not  necessary  at  this  point  to 
decide  the  question  raised  by  complainants'  counsel.  This  fund 
has  been  accumulated  through  charges  to  operating  expenses,  and 
the  adequacy  or  exeessiveness  of  these  charges  can  best  be 
considered  in  connection  with  the  earnings  and  expenses  of  the 
company.  But  it  may  be  observed  that  if  the  actual  depreciation 
is  less  than  the  amount  set  aside  by  the  company,  then  the  charges 
to  operating  expenses  have  been  excessive. 

For  illustration,  let  us  assume  that  the  actual  depreciation  is 
only  one-third  of  the  amount  indicated  by  the  reserve,  or  $5,- 
300,000,  in  round  numbers.  This  means  that  throughout  the  pe- 
riod the  company  has  been  making  excessive  charges  to  operating 
expenses,  and  that  55  per  cent,  of  the  amount  set  aside  yearly 
would  have  sufficed  to  provide  the  necessary  depreciation  fund. 
Applied  to  1913,  it  means  that  operating  expenses  should  have 
been  charged  not  with  $3,197,666  but  with  $1,760,000.  The 
amount  that  would  be  added  to  property  investment  would  be 
$10,500,000  and  the  amount  added  to  profits  in  1913  would  be 
$1,440,000  —  a  sum  sufficient  to  yield  a  return  of  more  than  14 


Report  ob  Joint  Legislative  Committei!  985 

per  cent,  on  the  former  amount.  If  we  assume  that  the  actual  de- 
preciation be  one-half  of  the  amount  of  the  reserve,  or  $7,900,000, 
it  means  that  65  per  cent,  of  the  amount  charged  to  operating  ex- 
penses would  have  provided  an  adequate  depreciation  fund.  Ap- 
plied to  1913,  it  means  that  $2,080,000  would  have  been  an  ample 
depreciation  charge,  and  that  profits  were  understated  to  the  ex- 
tent of  $1,120,000.  The  amount  added  to  the  valuation  of  prop- 
erty is  less  than  $8,000,000',  and  the  amount  restored  to  profits 
yields  a  return  of  more  than  14  per  cent,  on  such  additional  valu- 
ation. It  is  clear  that  any  increase  made  in  property  by  the  adop- 
tion of  a  lower  figure  for  depreciation  would  be  offset  by  the  in- 
crease in  profits,  which  would  be  necessarily  the  result  from  a 
lower  operating  charge  to  provide  for  depreciation. 

Allowance  must  yet  be  made  for  working  capital.  Analysis  of 
the  balance  sheet  and  the  operating  expenses  of  the  company  for 
1913  indicates  that  $3,500,000  would  cover  both  operating  ex- 
penses and  operating  and  construction  supplies.  The  net  opera- 
tive plant,  working  capital,  etc.,  at  the  close  of  1913  thus  total 
$55,033,300,  or,  in  round  figures,  $55,000,000. 

In  arriving  at  a  valuation  of  the  property  used  by  the  New  York 
Edison  Company,  two  other  points  should  be  noted  —  the  large 
extent  to  which  the  property  has  been  constructed  within  very  re- 
cent years  and  the  importance  of  land  in  the  investment  of  the 
teorporation. 

It  has  been  pointed  out  that  since  1901  over  $56,000,000  has 
been  expended  on  additions,  and  that  at  the  close  of  1913  the 
book  cost  of  the  original  property  acquired  in  1901  was  about 
$17,000,000.  More  than  two-thirds  of  the  total  property  of  the 
Edison  Company  was  built  during  the  past'  decade  and  over  one- 
third  during  the  past  five  years.  In  view  of  the  fact  that  the  prop- 
erty has  been  acquired  so  recently,  the  book  figures  closely  approxi- 
mate present  cost,  and  probably  exceed  it,  except  in  the  case  of 
land. 

Appreciation  of  Land. 

If  the  company  is  entitled  to  have  the  appreciation  in  the  value 
of  its  lands  added  to  the  property  on  which  it  is  entitled  to  a  re- 
turn, the  cost  is  not  an  index  of  its  present  value.  The  tax  as- 
sessors are  required  to  assess  separately  land  and  the  improve- 
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ments  on  land.  The  Commission  requires  that  there  be  reported 
to  it  yearly  the  taxes  on  lands  as  distinguished  from  the  taxes  on 
improvements.    For  1913  the  figures  were  as  follows: 

Taxes  on  lands $59,407.82 

Taxes  on  improvements  on  lands 303,363.24 

Total $362,771.06 

The  tax  rate  in  1913  was  a  little  below  2  per  cent.,  and  the  valu- 
ation set  by  the  city  on  the  land  by  the  company  is  consequently 
less  than  $3,500,000.  It  should  be  noted  that  in  connection  with 
certain  valuable  pieces  of  land  held  by  the  company  on  Duane 
Street  and  Gold  Street,  originally  the  most  important  generating 
stations,  there  may  be  some  question  of  the  propriety  of  including 
them  in  the  operative  property  of  the  company.  Another  item  of 
real  estate,  land  and  building,  assessed  at  about  $200,000,  is  not 
used  for  operating  purposes  at  all.  These  points  need  not,  how- 
ever, be  emphasized.  It  is  generally  believed  that  assessments  in 
iN'ew  York  City  are  quite  close  to  maket  values.  In  any  event, 
these  figures  indicate  that  the  land  holdings  of  the  'New  York  Edi- 
son Company  as  a  small  fraction  of  its  total  property,  and  that 
even  if  so  extreme  an  assumption  be  made  as  that  the  assessment 
figures  are  only  one-half  of  the  market  value  of  the  land,  the  re- 
sulting figure  for  the  appreciation  of  real  estate  would  not  reach 
$5,000,000.  If  the  figure  of  $60,000,000  be  taken  for  the  valu- 
ation of  the  Edison  property  devoted  to  electrical  operations,  am- 
ple allowance  is  made  not  only  for  the  appreciation  of  land  values; 
but  also  for  other  factors  that  may  have  enhanced  the  value  of 
the  company's  property. 

Capital  From  Surplus  Earnings. 
The  property  of  the  New  York  Edison  Company  has  in  very 
large  part  been  built  up,  not  from  capital  furnished  by  investors, 
but  from  sui"plus  earnings.  It  has  been  shown  that  the  original 
capitalization  of  the  electrical  companies  in  Manhattan  and  the 
Bronx  gathered  together  in  1898-99  was  approximately  $20,000,- 
000,  and  that  $4,000,000  of  additional  capital  had  been  brought 
in  before  the  present  company  was  formed  by  the  combination  of 
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the  earlier  corporations.  Part  of  the  original  securities  stood  for 
licenses  under  patent  rights,  and  part  for  discounts.  Assuming, 
nevertheless,  that  the  entire  original  capitalization  stood  for  actual 
cash,  the  Edison  Company  at  organization  represented  an  invest- 
ment in  its  operative  property  of  not  to  exceed  $23,000,000  or 
$24,000,000. 

Subsequent  to  May  1,  1901,  the  company  issued  $3,500,000  in 
bonds,  realizing  therefrom  $3,746,250  in  cash.  Uip  to  the  close 
of  1913,  it  had  borrowed  from  the  Consolidated  Gas  Company 
$17,300,000.  The  new  capital  contributed  by  investors  is  accord- 
ingly in  round  numbers  $21,050,000.  The  maximum  amount  of 
cash  put  into  the  Edison  Company's  property  by  investors  is  thus 
less  than  $45,000,000.  How  much  less,  depends  on  the  source 
o-f  the  $14,000,000  expending  in  financing  duct  companies.  If 
surplus  earnings  were  used  for  the  latter  purpose  than  the  capital 
invested  in  operative  property  would  be  under  $31,000,000. 

Since  May  1,  1901,  the  total  increase  in  the  net  assets  of  the 
Edison  Company  has  been  $66,201,559.  The  additional  capital 
secured  from  investors  is  $21,000,000.  After  deducting  real  es- 
tate mortgages  paid  off  and  discounts  on  securities  refunded,  etc., 
the  amount  available  was  less  than  $21,000  000.  It  is  apparent, 
therefore,  that  nearly  $46  000,000  of  the  property  of  the  Edison 
Company  has  been  financed  from  earnings.  l^Tearly  $16,000,000 
of  this  sum  represents  the  amount  collected  from  consumers  and 
held  in  reserve  to  safeguard  the  property  of  the  Edison  Company 
against  depreciation,  etc.  Approximately  $30,000,000  represents 
the  surplus  earnings  of  the  company  after  paying  interest  and 
dividends.  The  surplus  and  depreciation  reserve,  in  excess  of  the 
amount  needed  to  make  good  property  discarded  on  account  of 
depreciation,  have  been  sufficient  to  finance  more  than  nine-tenths 
of  the  additions  to  plant  and  distribution  system  of  the  company. 

Resume. 

The  discussion  to  this  point  may  be  briefly  summarized  as  fol- 
lows: 

1.  The  record  before  the  Commission  gives  practically  a  com- 
plete financial  account  of  the  properties  acquired  and  now  held  by 
the  ]^ew  York  Edison  Company. 
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2.  The  cost  of  the  plant  and  distribution  system  of  the  New 
York  Edison  Company,  without  any  deduction  for  depreciation, 
is,  at  the  maximum,  $67,350,000. 

3.  Two-thirds  of  this  property  has  come  into  existence  Avithin 
the  past  ten  years,  and  over  one-third  during  the  past  five  years. 
The  book  costs  may  properly  be  taken  as  evidence  of  the  "  capital 
actually  expended  "  and  approximate  present  cost. 

4.  The  company's  reserve  for  depreciation  which  has  been  col- 
lected from  the  consumer,  is  $15,820,000. 

5.  The  cost  of  the  property,  deducting  this  amount,  is  $51,- 
530,000. 

6.  The  cost  of  the  property,  deducting  the  reserve  for  deprecia- 
tion and  making  allowance  for  working  capital,  is  about  $55,000,- 
000. 

7.  The  appreciation  on  real  estate,  taken  at  an  extreme  and  im- 
probable figure,  would  not  exceed  $5,000,000,  as  such  a  figure 
would  be  one  and  a  half  times  the  entire  asssed  value  of  all  the 
land  held  by  the  Edison  Company. 

8.  The  amount  upon  which  the  company  is  entitled  to  a  fair 
return,  i.  e.,  the  fair  value  of  the  property  used  by  the  Edison 
Company  in  its  electrical  operations,  after  making  liberal  allow- 
ance for  necessary  working  capital,  for  appreciation  on  real  estate 
and  for  other  factors,  would  not  exceed  $60,000,000,  and  would 
probably  fall  considerably  below  this  figure.  Even  if  patent  rights 
were  to  be  included  at  the  book  figure,  the  total  would  be  less  than 
$65,000,000. 

9.  Of  this  amount,  the  maximum  contributed  by  the  security 
holders  could  not  have  been  more  than  $45,000,000.  The  capital 
actually  supplied  by  investors  for  the  upbuilding  of  the  operative 
property  of  the  Edison  Company  is  probably  nearer  to  $30,000,- 
000. 

Investments  in  Other  Corporations. 

The  discussion  to  this  point  has  concerned  itself  with  the  prop- 
erty of  the  Edison  Company  devoted  to  electrical  operations.  Be- 
sides its  plant  and  distribution  system,  and  current  assets,  the  com- 
pany has  large  investments  in  the  securities  of  other  corporations. 
These  with  insurance  participation  certificates  and  some  shares  of 
the  old  Edison  Company,   appear  on  the  balance  sheet  for  the 
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amount  of  $17,153,687.19.  This  figure  does  not  show  the  cost  of 
all  non-operative  property,  for  in  addition  the  general  property  ac- 
count includes  without  separate  valuation  securities  having  a  par 
value  of  $6,135,600,  namely,  $1,520,500  stock  and  $4,235,000 
bonds  of  the  Consolidated  Telegraph  &  Electrical  Subway  Com- 
pany, and  $190,100  stock  and  $200,000  bonds  of  the  Yonkers 
Electric  LigJit  &  Power  Company.  Below  is  a  condensed  schedule 
of  the  miscellaneous  investments  of  the  company. 

Miscellaneous  Investments. 

(1)  Consolidated  Telegraph  &  Electric  Subway  Co. 

Stock $1,670,000 

Bonds 17,393,000 

Total 19,063,000 

(2)  Empire  City  Subway  Co. 

Bonds 769,000 

(3)  Yonkers  Electric  Light  &  Power  Company. 

Stock 200,000 

Bonds 200,000 

Bills  Eec ., 595,700 

(4)  Edison  Lt.  &  Pr.  Installation  Company. 

Stock : 1,216,400 

Advances 344,042 

163,187 

Total  items  2-5 3,488,329 

Insurance  Participation   Certificates. ' 710,226 

Total  all  securities .;$2i3,261,555 

Of  course  property  which  is  not  used  for  electrical  purposes  and 
has  no  direct  connection  therewith  need  not  be  considered  in  a  rate 
case.  Hence,  the  only  items  in  the  preceding  list  which  need  re- 
ceive attention  are  the  duct  companies.  These  are  distinct  cor- 
porations and  serve  not  only  the  Edison  Company,  but  also  other 
interests,  and  no  question  has  been  raised  as  to  the  propriety  of  the 
rentals  which  the  Edison  Company  pays  to  them  and  includes 
among  its  operating  expenses.  It  may  be  noted,  moreover,  that 
the  income  of  the  Consolidated  Company,  which  is  practically 
owned  by  the  Edison  Company,  was  adequate  in  1913,  to  yield  a 
return  of  about  6  per  cent,  on  the  securities  held  by  the  Edison 
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Company ;  as  it  is  known  that  their  securities  represented  in  part 
discounts,  the  actual  return  on  the  cash  investment  indicated  by 
the  capitalization  is  more  than  6  per  cent.  Obviously,  the  ques- 
tions at  issue  in  this  proceeding  will  not  be  materially  affected 
whether  the  -property  represented  by  the  investment  be  excluded 
from  the  amount  upon  which  the  company  is  entitled  to  a  fair 
return  and  the  income  from  such  investment  be  also  excluded,  or 
whether  both  the  property  and  income  be  included.  There  is, 
therefore,  no  need  at  this  time  to  consider  the  investment  of  the 
company  in  the  duct  companies. 

Earnings. 

Comparison  of  property  with  the  earnings  therefrom  will  be 
facilitated  by  reference  to  a  table  giving  in  comparative  form  the 
income  accounts  of  the  company  for  the  period  1905-13.  The 
figures  are  taken  from  the  reports  rendered  by  the  company  to  the 
State  Board  of  Gas  and  Electricity  for  the  year  1905-06  and  since 
that  time  to  the  Commission. 

Our  immediate  concern  is  with  the  profitableness  of  the  elec- 
trical business.  Accordingly,  there  is  shown  below  the  profits 
from  the  sales  of  current,  the  amount  set  aside  for  depreciation 
and  the  profit  on  the  electrical  business  after  deducting  deprecia- 
tion. 


Earnings  From  Electrical  Operations. 

Profits  from     Amount  Set 
Operation  be-      Aside  for 
fore  Depreeia-    Renewals  & 
tion.  Conting- 

encies. 
$1,329,09Y 
1,721,413 
916,024 
1,884,831 
2,164,819 
2  381,483 
2,989,8:5'3 
3,197,666 


7-1-1905-6 f  5,325,745 

7-1-1906-7 ■  6,920,880 

7-1—12-1,   1907 3,502,720 

1-1—12-31,  1908 8,025.876 

1-1  to  12-31,  1909 8,907,521 

1-1—12-31,  1910 9,747,348 

1-1—12-31,   1912 10,360,089 

1-1—12-31,  1913 11,000,398 


Profits 
After 
Deprecia- 
tion. 
$3,996,648 
5,199,476 
2,586,696 
6,141,036 
6.742,702 
7,365,865 
7,370,236 
7,802,732 
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These  figures  do  not  include  certain  items  of  rent  and  miscel- 
laneous interest  and  other  income  whicb  may  be  regarded  as  the 
earnings  of  the  operative  property  and  M'^orking  capital.  On  the 
other  hand,  no  deduction  is  made  for  the  rental  paid  to  the  Brush 
Electrical  Illuminating  Co.  and  certain  ground  rents,  these  items 
representing  payments  for  the  use  of  property  not  included  in  the 
capital  accounts.  As  tliese  two  classes  of  items  are  approximately 
equal,  it  vcill  be  convenient  to  use  the  figure  for  operating  income 
f.bove  sbown. 
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The  profits  here  shown  are  understated  by  reason  of  the  fact 
that  no  corrections  have  been  made  for  more  than  $60,000  of  tax 
abatements.  The  expenses  charged  by  the  company  against  revenue 
include  taxes  levied,  and  a  considerable  portion  of  these  taxes  is 
represented  by  the  special  franchise  tax,  vs^hich  is  seldom  if  ever 
paid  without  litigation  or  adjustment.  As  a  result,  the  company 
has  usually  obtained  reductions,  which  should  be  taken  into  ac- 
count in  making  an  accurate  statement  of  the  profits  actually 
available  for  the  payment  of  interest  and  dividends.  There  are 
also  questionable  items  included  in  expense,  which  will  be  the 
subject  of  later  comment.  For  the  moment,  however,  these  in- 
accuracies will  be  passed  over.  It  appears  that  the  Edison  Com- 
pany has  for  a  number  of  years  enjoyed  earnings  far  in  excess 
of  the  requirements  of  a  fair  return  on  the  property  devoted  to 
the  supply  of  electricity  to  the  public.  Thus,  the  profits  of  1913 
yield  a  return  of  14.2  per  cent,  on  $55,000,000,  the  cost  of  the 
property  as  shown  by  the  book  records,  less  the  depreciation  re- 
serve, plus  an  allowance  for  working  capital;  13.0  per  cent,  on 
$60,000,000,  the  maximum  valuation  of  the  property,  allowing  for 
appreciation  of  real  estate;  and  17.3  per  cent,  on  $45,000,000,  the 
maximum  amount  of  capital  actually  put  into  the  Edison  property 
by  investors.  Whatever  the  figure  adopted  for  the  value  of  the 
property,  the  conclusion  is  that  the  earnings  have  been  excessive. 

Annual  Depreciation. 

As  already  stated,  the  figures  for  profits  here  used  are  in  ac- 
cordance with  the  company's  own  statement.  Certain  deductions 
from  revenue  call  for  comment.  The  most  important  deduction 
by  far  is  the  amount  set  aside  for  depreciation  or  for  renewals  and 
contingencies.  In  1913,  an  item  of  $3,197,665.60  was  entered 
with  operating  expenses,  an  amount  equal  to  between  5  per  cent, 
and  6  per  cent,  of  the  value  of  the  company's  property.  It  is  more 
than  one-eighth  of  the  gross  receipts  and  two  and  one-half  times 
the  amount  expended  for  repairs  and  partial  replacements.  If 
the  amount  set  aside  is  in  excess  of  the  actual  needs  for  deprecia- 
tion, the  entire  sum  cannot  be  regarded  as  a  proper  expense,  and 
the  actual  earnings  are  understated. 

Under  accounting  regulations  in  effect  January  1,  1909,  the 
Commission  requires  a  charge  under  operating  expenses  to  cover 
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wear  and  tear  not  made  good  by  r^airs,  obsolescence  and  inade- 
quacy, such  portion  of  the  life  of  intangible  fixed  capital  as  has 
expired  or  been  consumed,  and  "  the  amount  estimated  to  be  nec- 
essary to  provide  a  reserve  to  cover  the  cost  of  property  destroyed 
by  extraordinary  casualties."  The  Commission  has  not  issued  any 
orders  prescribing  the  method  of  arriving  at  the  amount  to  be  set 
aside,  leaving  this  for  the  time  being  to  the  judgment  of  the  cor- 
poration, but  requiring  that  it  be  based  on  a  rule  determined  by  the 
accounting  corporation  and  filed  with  the  Commission.  "  Such 
rule  may  be  derived  from  a  consideration  of  the  said  corporation's 
history  and  experience  during  the  preceding  five  years,  and  the 
accrual  may  be  on  the  basis  of  kilowatt  hours  sold-"  The  com- 
pany, by  resolution  of  its  Board  of  Directors,  on  May  31,  1905,  set 
aside  1  cent  per  kw.  hr.  on  current  sold  to  general  consumers  "  to 
cover  deterioration,  renewals,  extraordinary  wear  and  tear,  re- 
placements and  other  contingencies  "  to  be  credited  to  "  renewals 
and  contingencies."  "  The  contingencies  for  which  a  reserve  is 
desired,"  the  resolution  continues,  "are: 

"  Deterioration  in  the  value  of  wasting  assets ; 

"  Renewals  for  extraordinary  wear  and  tear  not  otherwise 
covered  in  repair  account; 

"  Replacing  of  apparatus  in  good  condition  with  improved  type 
of  apparatus; 

"  Unusual  accidents  by  explosion  or  fire  in  station  or  street ; 

"  Fluctuation  in  volume  of  business  and  cost  of  materials." 

This  charge  of  1  cent  per  kw.  hr.  on  current  sold  to  general  con- 
sumers is  in  addition  to  the  actual  expenditures  for  repairs. 

It  should  be  observed  that  two  of  the  items  for  which  the  com- 
pany makes  provision  are  not  in  accordance  with  the  Commission's 
accounting  Order.  ISTo  charge  can  properly  be  made  to  operating 
expenses  to  provide  for  fluctuations  in  the  volume  of  business  and 
cost  of  materials.  It  is  the  function  of  the  company's  surplus  ac- 
count to  take  care  of  fluctuations  in  the  volume  of  business,  and  the 
surplus  of  this  company  nearly  $30,000,000,  accumulated  in  less 
than  14  years  is  certainly  ample  for  this  purpose.  Materials 
are  charged  to  operating  expenses  or  to  capital  at  cost.  To  enter 
a  charge  under  operating  expenses  for  fluctuation  in  the  cost  of 
materials  is  to  introduce  a  double  charge  for  the  same  thing. 
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In  order  to  appreciate  the  significance  of  the  charge  for  depre- 
ciation, it  is  desirable  to  compare  the  realized  depreciation  with 
the  amount  set  aside  as  a  reserve.  The  actual  amount  charged 
off  for  loss  through  realized  depreciation,  i.  e.,  the  wearing  out, 
destruction,  or  abandonment  of  property  over  a  period  of  nearly 
13  years  is  $7,507,729.51.  At  the  close  of  1913,  the  company's 
reserve  stood  at  $15,820,315.74.  This  means  that  $23,328,045.25 
has  been  charged  to  the  consumer  during  this  period,  of  which 
less  than  one-third  has  been  required  to  make  good  the  effect  of 
depreciation  dating  not  only  from  1901,  but  from  the  beginning  of 
the  property. 

Comparing  the  amount  annually  set  aside  for  "  renewals  and 
contingencies  "  with  the  cost  of  the  property,  it  is  found  that  the 
company  has  steadily  increased  the  percentage.  Thus,  in  1908, 
the  amount  reserved  was  3.8  per  cent,  of  the  cost  of  the  property, 
in  1913,  it  had  raised  to  4.8  per  cent.  The  growth  of  the  unex- 
pended reserve  has  been  particularly  marked  in  recent  years. 
In  1905,  it  was  equal  to  11  per  cent,  of  the  cost  of  the  property; 
in  1908,  16  per  cent. ;  in  1913,  23  per  cent.  These  figures  are 
very  significant,  particularly  as  part  of  the  investment  is  in  land 
which  appreciates  rather  than  depreciates;  part  is  in  structures 
with  a  very  long  life ;  and  a  large  part  in  copper,  on  which  the  ac- 
tual deterioration  is  very  slight.  It  is  probable  that  more  than 
the  necessary  amount  has  been  charged  to  operating  expenses,  but 
if  the  figures  of  the  company  are  allowed,  it  certainly  has  no  just 
ground  for  complaint. 

Complainants  called  attention  to  many  questionable  items  in- 
cluded by  the  company,  such  as  its  contribution  towards  the  publi- 
cation of  a  journal  conducted  in  opposition  to  municipal  owner- 
ship. If  the  company  makes  donations  for  political  or  semi-poli- 
tical purposes,  it  should  charge  them  to  profit  and  loss,  not  to 
expense  accounts  paid  by  the  consumers. 

I  conclude  that  the  profits  of  the  company  are  far  more  than 
the  statutory  requirement  of  "  a  reasonable  average  retvim  upon 
capital  actually  expended  "  with  due  regard  ''  to  the  necessity  of 
making  reservations  out  of  income  for  surplus  and  contingencies." 

Profits  to  StocTch aiders. 

To  grasp  the  full  meaning  of  the  present  earnings  of  the  com- 
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pany,  let  us  consider  what  is  the  return  actually  obtained  by  the 
holders  of  the  securities  in  the  hands  of  the  public  representing 
the  equity  in  the  Edison  property  after  deduction  of  bond  interest. 
The  capital  stock  of  the  Edison  Company  is  not  in  the  hands  of 
the  public,  but  is  held  by  the  Consolidated  Gas  Company,  with 
the  possible  exception  of  100  shares,  and  is  represented  in  the 
issued  for  the  aoquisition  of  the  stock  of  the  New  York  Gas  & 
cost  of  the  Edison  stock  to  the  Consolidated  Co-  is  $15,517,200  in 
the  securities  which  the  Consolidated  Gas  Company  originally 
issued  by  the  acquisition  of  the  stock  of  the  New  York  Gas  & 
Electric  Light,  Heat  &  Power  Company,  subsequently  exchanged 
for  Edison  stock,  and  $5,103,650  in  cash,  for  which  the  Consolid- 
ated Co.  has  obtained  authority  from  this  Commission  to  reim- 
burse its  treasury  by  the  issue  of  debentures  convertible  into  stock 
at  par. 

The  net  earnings  applicable  to  this  investment  are  shown  in 
the  following  table.  It  will  be  noted  that  in  the  period  of  13 
years,  1901  to  1913,  the  average  yearly  rate  of  earnings  has  been 
23  per  cent.,  upon  the  average  par  value' of  the  securities  and  cash 
standing  for  its  investment  in  the  Edison  stock.  The  Consolidated 
Gas  Company  received  in  dividends  during  the  6-year  period, 
1907-13,  $20,033,892,  or  practically  100  per  cent.  Besides  pay- 
ing these  dividends,  the  Edison  Company  accumulated  a  surplus 
in  13  years  equal  to  about  150  per  cent.;  and  during  the  past  6 
years  the  earnings  have  been  at  the  rate  of  30  per  cent,  of  which 
one-half  has  gone  to  the  Consolidated  Gas  Company  in  the  form 
of  dividends  and  onerhalf  has  been  added  to  the  Edison  surplus. 

It  should  be  noted  that  the  earnings  of  the  stock  cover  not  only 
the  income  from  electrical  operations  but  also  the  income  from 
security  investments  of  the  Edison  Company.  The  income  from 
the  latter  is,  however,  comparatively  small.  Moreover,  if  the  in- 
terest charge  be  apportioned  against  operating  and  non-operating 
income  on  the  basis  of  the  relative  investment  in  operative  and 
non-operative  property,  the  share  of  non-operative  income  in  the 
total  earnings  of  the  stock  becomes  of  very  limited  significance. 
The  earnings  of  the  stock  here  shown  are  substantially  the  earnings 
from  the  electrical  operations  of  the  Edison  Company. 

It  may  be  claimed  that  the  market  value  of  the  stock  of  the 
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Consolidated  Company  at  the  time  it  secured  control  of  the  Edi- 
son system  was  in  excess  of  par,  that  the  Edison  stock  received  in 
exchange  was  not  worth  more  than  $15,517,200  originally.  The 
discussion  of  the  relative  value  of  these  stocks  would  lead  us  far 
afield.  It  is  certain  that  the  earnings  applicable  to  the  Consolid- 
ated stock  now  outstanding  on  account  of  the  purchase  of  the  Edi- 
son stock  are  at  a  very  high  rate  in  spite  of  the  fact  that  only  ten 
per  cent,  of  tha  Edison  stock  was  issued  for  cash  (90  per  cent. 
representing  capitalization  of  prospective  earnings)  and  that  all 
of  it  comes  after  an  interest-bearing  indebtedness  of  $55,500,000, 
of  which  20  per  cent,  likewise  represents  the  capitalization  of  pros- 
pective earnings. 

Going  Value. 

Two  points  remain  for  consideration  in  connection  with  profits 
and  earnings ;  going  value,  and  the  entries  standing  originally  on 
the  books  for  licenses  under  Edison  patents  and  patent  rights. 

Counsel  for  the  company  repeatedly  stated  that  among  the  ele- 
ments to  be  considered  in  determining  the  valuation  on  which  the 
company  is  entitled  to  a  fair  return,  is  an  allowance  for  "  going 
value."  It  is  not  necessary  to  enter  here  upon  a  discussion  of  going 
value.  The  point  has  been  decided  by  the  highest  court  in  the 
State  in  the  People  ev.  rel.  Kings  County  Lighting  Company  v. 
Willcox  et  al.  (210  N.  Y.  4Y8;  158  Appellate  Div.  603),  and  it 
will  suiEce  to  quote  from  that  decision: 

"  The  first  question  *  *  *  was  whether  the  company 
had  already  received  a  fair  return  on  its  investment.  If  it 
had  received  such  return  from  the  start,  or  if  in  later  years 
it  had  received  more  than  a  fair  return  the  public  would  al- 
ready have  borne  the  expense  of  establishing  the  business  in 
whole  or  in  part  and  to  that  extent  the  question  of  '  going 
value '  for  the  purpose  of  fixing  a  present  rate  would  be  elim- 
inated ;  for  it  must  constantly  be  kept  in  mind  in  dealing  with 
this  problem  that  the  company  is  entitled  to  a  fair  return  and 
no  more.  If  it  has  already  had  it,  that  is  the  end  of  the 
matter.  If  it  did  not  receive  a  fair  return  in  the  early  years 
owing  to  the  establishment  of  the  business,  a  subsequent  rate 
must  allow  for  that  loss  or  it  will  be  confiscatory." 
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Tke  investment,  including  the  amount  entered  for  patent  rights, 
in  the  original  electrical  companies  merged  in  the  present  Edison 
Company  was  at  the  maximum  in  round  numbers  $24,000,000. 
There  is  serious  doubt  whether  this  amount  represented  actual 
cash  or  property  at  cash  calue,  but  this  question  may  be  waived. 
The  additional  investment  in  the  Edison  Company,  exclusive  of 
expenditures  made  out  of  earnings,  evidenced  by  the  records  of  the 
present  corporation  and  in  regard  to  which  there  is  no  question, 
is  $21,050,000.  Whether  all  of  this  money  went  into  the  Edison 
plant  and  distribution  system  is  by  no  means  certain.  It  would 
seem  just  to  consider  that  part  of  it  at  least  was  invested  in  securi- 
ties of  other  companies,  but  this  point,  too,  may  be  waived.  The 
maximum  amount  of  capital  that  could  have  been  contributed  by 
investors  for  the  purpose  of  building  up'  the  Edison  property  used 
for  supplying  current  to  the  public  is  less  than  $45,000,000. 

Turning  to  the  question  of  earnings,  the  record  shows  that  for 
the  period,  July  1,  1906,  to  December  31,  1913,  the  earnings  of 
the  Edison  Company  from  electrical  operations  available  for  a 
return  to  security  holders,  i.  e.,  stockholders  and  bondholders, 
were  more  than  $55,000,000.  The  surplus  of  the  Edison  Com- 
pany on  June  30,  1905,  was  $7,910,468,  after  payment  of  inter- 
est on  outstanding  bonds,  etc.,  for  the  period  May  1,  1901,  to  June 
30,  1905.  The  earnings  for  that  period  were  at  least  $15,000,000 
or  $16,000,000,  of  which  certainly  more  than  $10,000,000  came 
from  electrical  operations.  The  total  earnings  of  the  Edison  Com- 
pany since  May  1,  1901,  were  thus  in  excess  of  $65,000,000. 

The  capital  invested  in  1901  was  $24,000,000,  at  a  maximum. 
On  July  1,  1905,  this  had  been  increased  to  about  $28,000,000 ; 
in  1910,  to  about  $40,000,000 ;  at  the  close  of  1913  it  stood  at  ap- 
proximately $45,000,000.  The  average  annual  investment  for 
this  period  was  less  than  $33,000,000,  and  the  average  annual 
return  was  over  $5,000,000,  or  at  the  rate  of  15  per  cent,  per  year. 
The  earnings  of  the  Edison  Company  from  electrical  operations 
have  thus  been  more  than  twice  the  amount  required  to  yield  a 
fair  return  on  the  maximum  investment  during  the  period  from 
1901  to  1913,  inclusive. 

If  7  per  cent,  is  taken  as  a  fair  rate  of  return,  the  earnings  be- 
tween May  1,  1901,  and  December  31,  1913,  have  been  $35,000,- 
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000  in  excess  of  the  amount  required  to  yield  a  fair  return  on  tlie 
maximum  capital  invested.  The  investment  in  1901,  as  noted 
before,  is  taken  as  $24,000,000,  of  which,  according  to  the  record, 
$4,000,000  were  introduced  in  1899  or  thereafter;  therefore,  the 
investment  in  1899  was  about  $20,000,000.  The  earliest  of  the 
electrical  corporations  absorbed  in  the  Edison  Company  received 
its  franchise  in  1881.  If  the  investment  for  the  period  1881- 
1901  be  taken  as  $12,000,000  on  the  average,  the  earnings  of  the 
Edison  Company  since  1901  in  excess  of  a  7  per  cent,  rate  have 
been  equal  to  an  annual  return  of  15  per  cent,  for  the  entire  period 
1881-1901.  Suppose  we  accept  the  extreme  and  absurd  assump- 
tion that  the  capital  investment  in  1881  was  the  same  as  in  1S99, 
or  $20,000,000.  On  this  basis,  the  earnings  since  1901  in  excess 
of  a  7  per  cent,  return  are  equal  to  an  average  annual  return  of 
between  8  and  9  per  cent,  on  the  capital  invested  for  the  entire 
priod  1881-1901. 

If  8  per  cent,  be  assumed  as  a  proper  rate  of  return,  the  Edi- 
son Company  since  1901  has  earned  $31,000,000  in  excess  of  a 
fair  return.  If  the  average  investment  for  the  period  1881-1901 
is  assumed  to  be  $12,000,000,  the  earnings  in  excess  of  8  per 
cent,  since  1901  have  been  equal  to  an  average  annual  return  of 
13  per  cent,  for  the  entire  period  1881-1901.  On  any  reasonable 
assumption  as  to  the  capital  invested  during  the  period  1881- 
1898,  the  earnings  since  1901  have  been  far  in  excess  of  the  re- 
quirement of  an  average  annual  return  of  8  per  cent. 

These  calculations  are  based  on  the  assumption  that  the  investor 
received  no  return  at  all  during  the  twenty  years  before  the  pres- 
ent Edison  Company  was  formed,  an  assumption  contrary  to  the 
facts.  The  record  shows  that  the  old  Edison  Company  paid  in- 
terest on  $6,500,000  of  bonds  and  dividends  in  1899  and  1900  at 
the  rate  of  6  per  cent,  and  was  nevertheless  able  to  make  additions 
to  the  accumulated  surplus,  which  stood  at  $2,866,092  at  the  time 
of  consolidation  in  1901.  The  net  earnings  for  the  stock  were  in 
fact  so  well  established  that  at  the  formation  of  the  present  Edi- 
son system  in  1899,  the  old  Edison  stock  was  exchanged  at  the 
rate  of  $220  in  4  per  cent,  bonds  for  each  share  ($100)  of  stock, 
the  new  fixed  charge  being  equivalent  to  dividends  at  the  rate  of 
8.8  per  cent,  on  the  stock.     The  IN'orth  Eiver  Electric  Light  & 
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Power  Company  closed  its  books  bj  distribution    to    its    stock- 
iolders  $64,000,  or  16  per  cent  in  dividends. 

From  these  facts  it  is  certain  that  the  earnings  of  the  Edison 
Company  have  been  sufficient  to  pay  investors  more  than  a  fair 
return  on  the  capital  actually  invested  for  the  entire  period  of 
operation.  Therefore,  following  the  decision  of  the  Court  of  Ap- 
peals in  the  Kings  County  Lighting  Company  case,  there  is  noth- 
ing to  be  added  to  the  operative  property  for  "  going  value."  The 
public  has  already  borne  the  cost  of  establishing  the  business. 

The  question  of  including  patent  rights  among  the  property 
upon  which  a  fair  return  is  to  be  allowed  in  the  future,  may  be 
disposed  of  in  a  few  words.  Reference  has  already  been  made  to 
the  fact  that  they  were  excluded  by  the  Legislative  Committee  of 
1905  and  by  State  commissions  in  similar  cases.  There  is  also 
grave  question  whether  they  have  not  expired  and  ceased  to  have 
any  value.  In  view  of  these  facts,  and  the  further  fact  that  earn- 
ings have  been  ample  to  permit  the  amortization  of  whatever  in- 
vestment they  may  have  represented,  it  is  concluded  that  no  al- 
lowance need  be  made  for  a  return  upon  patents  in  fixing  the  rates 
for  the  future. 

Yield  hy  Bate  Classes. 

Having  found  that  the  earnings  of  the  Edison  Company  have 
been  and  are  excessive,  it  now  becomes  necessary  to  examine  the 
different  rates  and  the  earnings  under  each  classification.  These 
proceedings  originated  in  the  complaint  that  the  retail  rates  were 
excessive  and  that  the  rates  charged  to  certain  wholesale  customers 
and  to  other  large  users  of  current  were  too  low  and  discrimina-. 
tory.  The  propriety  of  the  rates  paid  by  New  York  City  was  not 
here  made  an  issue.  The  questions  are,  therefore,  primarily 
whether  the  retail  rates  now  in  force  are  too  high,  and  whether 
the  differences  in  wholesale  and  retail  rates  constitute  unlawful 
discrimination. 

The  accompanying  table  shows  in  condensed  form  the  chief  rates 
charged  by  the  company  and  the  revenue  received  under  the  vari- 
ous rates. 
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Bates  for  Electricity  and  Beverme  hy  Bate  Classifications. 


N"!uniber 

Pates 

lOents 

Current 

Average 

of 

maxi- 

mini- 

kilowatt 

price. 

Customers. 

mum. 

mum. 

hours. 

cents. 

General  rate  .  . 

117,753 

10 

5 

169,881,626.3 

8.041 

Power , 

13,983 

9y2 

5 

24,840,264.6 

8.471 

Wholesale  .... 

471 

5 

3 

91,890,301.8 

3.971 

Storage  battery 

102 

5 

■2 

3,478,864.8 

4.206 

Miscellaneous    . 

435 

a 

a 

1,832,415.6 

7.355 

City  —  Retail : 

General  . . .  .i 

61/2 

6V2 

3,633,287.0 

6.523 

Power    

6 

6 

283,662.1 

6.000 

Wholesale   .  . 

5 

3 

4,854,507.3 

3.900 

High       pres- 

sure      fire 

service  .  . . 

1 

h 

b 

843,300.0 

10.038 

Street    light- 

ing   

b 

h 

24,753,350.0 

3.472 

Aqueduct,  etc.  . 

9 

b 

h 

22,454,438.9 

1.560 

Third  Ave.  Ry. 

Co 

1 

0 

c 

123,098,460.0 

.517 

Other    St.    Ey. 

&  Elec.  Cos.. 

6 

a 

a 

68,184,299.0 

1 .  331 

Total 132,761  540,028,777.4       4.255 

Bevenue. 

General  rate    $13,661,015.15 

Power 2,104,199.58 

Wholesale 3,649,053.49 

Storage  battery   146,324.66 

Miscellaneous 134,782.64 

City  —  Eetail : 

General 236,985.40 

Power 17,019.57 

Wholesale 189,344.96 

High  pressure  fire  service 84,649.50 

Street  lighting   859,467.89 
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Aqueduct,  etc 352,313.98 

Third  Ave.  Ey.  Co 636,902.40 

Other  St.  Ry.  &  Elec.  Cos 907,376.55 

Total ,.  .,       $22,979,425.77 

a.  Various  rates. 

b.  ISTot  based  altogether  on  kw.  hr.  rates. 

c.  Rates  based  on  a  contract  and  are  affected  by  provisions  there- 
in relating  to  the  operation  of  3d  Ave.  power  house  by  the  Edison 
Company. 

Examination  of  the  table  shows  that  the  total  revenue  from  the 
sale  of  current  in  1913  was  $22,979,425.  Of  this  amount,  the 
sales  to  private  consumers  at  retail  rates  for  general  and  power 
uses  were  $15,765,215,  or  approximately  70  per  cent.  Wholesale 
sales  (including  storage  battery)  to  private  consumers  were  $3,- 
795,367,  or  less  than  17  per  cent.  The  sales  to  private  consumers 
at  wholesale  and  retail  rates  were  together  $19,560,582,  or  more 
than  85  per  cent,  of  the  total.  Sales  to  the  city  for  all  purposes 
amounted  to  $1,387,467,  or  6  per  cent.  The  greater  part  is  of 
course  paid  for  street  lighting;  nevertheless  $254,005  were  paid 
for  current  at  rates  comparable  with  retail  rates,  and  $189,345,  at 
wholesale  rates.  The  figures  for  wholesale  and  retail  rates  may 
be  condensed  as  follows : 

Sales  at  Retail  and  Wholesale  Bates. 

Private 
Consumers.  City.  Total.  ' 

1.  Kw.  hrs. 

Retail $194,721,891  $3,916,949       $198,638,840 

Wholesale 95,369,166  4,854,507         100,233,673 


Total  ....  $290,091,057  $8,771,456  $298,862,513 
3.  Revenue. 

Retail $15,765,215  $254,005  $16,019,220 

Wholesale 3,795,368  189,345  3,984,713 


Total  ....     $19,560,583  $443,350         $20,003,933 


Eepoet  of  Joint  Legislative  Committee  1005 

3.  Average  price  per  kw.  lir. 

Eetail 8.096  cents         6.485  cents         8.064  cents 

Wliolesale 3.980  3.900  3.976 


Total 6.743  cents         5.054  cents         6.693  cents 

It  will  be  noted  that  the  revenue  from  retail  sales  is  approxi- 
mately four  times  as  great  as  that  fro^m  the  wholesale  business, 
in  spite  of  the  fact  that  the  volume  of  current  sold  is  only  twice 
as  great.  The  average  price  realized  on  retail  current  is  over  8 
cents  or  more  than  twice  the  average  wholesale  price  of  less  than 
4  cents. 

The  significance  of  the  wholesale  and  retail  schedules  is  even 
greater  for  net  profits  than  for  gross  revenue.  Aside  from  street 
lighting,  the  remaining  revenue  to  the  company  is  from  the  sale 
of  high-tension  current,  the  total  revenue  from  this  source  being 
$1,896,592.  Four-fifths  of  this  business  is  with  the  Third  Avenue 
Railway  Company  and  other  street  railway  or  electrical  corpora- 
tions. The  current  supplied  to  the  Third  Avenue  Company  is  sold 
at  the  switchboard  and  is  bound  up  with  the  use  of  its  generating 
plant  by  the  Edison  Company.  The  price  is,  accordingly,  very 
nearly  the  cost  of  generating  current.  Sales  at  the  switchboard  to 
the  United  Electric  Light  &  Power  Company  account  for  most  of 
the  remaining  current.  Sales  of  high-tension  current  at  low  rates 
to  contractors  for  aqueduct  work  and  the  like  yield  a  limited  reve- 
nue. The  profits  of  the  company  come  substantially  from  sales 
of  low-tension  current  at  wholesale  and  retail  rates  and  from  city 
purchases. 

Are  Betail  Bates  Excessive? 

The  retail  rates  begin  at  10  cents.  This  is'  the  price  charged 
for  the  first  250  kw.  hrs.  per  month*.  As  the  quantity  of  current 
taken  increases,  the  rate  declines  until  at  8.000  kw.  hrs.  per  month 
the  rate  becomes  5  cents  (for  customers  supplying  their  own 
lamps).  The  power  rate  is  9%  cents  for  the  first  200  kw.  hrs., 
but  this  is  substantially  the  10-cent  general  rate,  as  power  cus- 
tomers do  not  receive  free  lamp  renewals.  The  wholesale  rate  be- 
gins with  5  cents  for  the  first  100,000  kw.  hrs.  per  year.  For  the 
second  100,000,  it  is  3  cents.     To  very  large  customers  using 
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833,333  kw.  hrs.  per  year  the  rate  is  3  cents.  For  current  for  stor- 
age battery  use,  the  lowest  rate  is  2  cents.  Between  the  highest 
and  the  lowest  retail  rate,  after  allowing  for  lamp  renewals, 
there  is  a  difference  of  4%  cents.  Between  the  maximum  retail 
and  minimum  wholesale  rate,  there  is  a  difference  of  6%  cents. 
These  rates  apply  to  the  same  kind  of  low-tension  current  for 
lighting  or  power  uses.  The  small  customer  pays  three  times  as 
much  per  kw.  hr.  as  the  very  large  customer. 

A  comparison  of  these  rates  raises  two  questions: 

1.  Are  the  retail  rates  taken  as  a  whole  in  comparison  with  the 
wholesale  rates  just,  or  is  there  unjust  discrimination  ? 

2.  Are  the  differences  in  rates  charged  under  the  retail  schedules 
unlawfully  discriminatory  ? 

The  complainants  contend  that  the  retail  rates  are  excessive 
and  that  the  rates  given  to  other  customers  involve  unjust  dis- 
crimination against  the  retail  consumers.  The  company  in  de- 
fense of  its  rates  contends  that  the  cost  of  supplying  retail  con- 
sumers is  very  much  higher  per  kw.  hr.  than  the  cost  of  supplying 
wholesale  customers.  It  does  not,  however,  base  its  defense  of  its 
rate  schedule,  altogether  on  differences  in  cost  of  service,  but  ap- 
peals also  to  other  considerations,  such  as  the  value  of  service  and 
and  the  general  commercial  principle  of  lower  prices  for  purchases 
on  a  large  scale.  In  justification  of  the  high  rate  charged  to  small 
customers  under  the  retail  rate,  the  company  urges  the  high  cost 
of  serving  the  small  consumer,  a  cost  which  for  the  most  part  must 
be  incurred  for  each  customer  regardless  of  the  amount  of  cur- 
rent taken. 

The  first  point  to  be  considered  here  is  the  complaint  that  retail 
rates  in  general  are  excessive,  and  that  in  comparison  with  the 
wholesale  rates  they  are  discriminatory.  The  company  presented 
data  showing  the  cost  per  kw.  hr.  of  serving  customers  under  the 
retail, rates  as  compared  with  the  cost  of  service  to  wholesale  cus- 
tomers. According  to  this  information,  the  cost  of  service  per  kw. 
hr.  to  the  retail  customer  was  5.21  cents  as  compared  with  a  cost 
of  2.08  cents  for  wholesale  customers.  These  results  were  arrived 
at  by  making  apportionments  of  many  items  of  expenses  jointly 
incurred  between  the  wholesale  and  retail  business,  charging  to  the 
latter  twice  or  three  times  as  much  per  kw.  hr.  as  to  the  former. 
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For  some  of  ttese  calculations  there  is  no  definite  basis ;  they  are 
merely  matters  of  opinion.  It  is  not  necessary,  however,  to  go  into 
the  details,  however,  except  to  point  out  that  the  figures  above 
given  were  based  on  costs  for  1910.  which  were  larger  than  the  cor- 
responding unit  costs  for  1913.  Subtracting  from  the  revenue  of 
the  two  classes  in  1913,  the  cost  according  to  the  company's  esti- 
mate for  1910,  which  is  too  large,  the  profit  from  the  sale  of  cur- 
rent to  retail  consumers  in  1913  would  be  $5,670,000  as  compared 
with  a  profit  of  $1,900,000  from  sales  to  wholesale  consumers. 

Retail.         Wholesale. 

Sales  kw.  hrs 198,638,840     100,223,673 

E«venue $16,019,220       $3,984,713 

Estimated  cost  per  kw.  hr 5.210'c  2.080c 

Total  cost $10,349,084       $2,084,652 

Profit ..       $5,670,136       $1,900,061 

On  the  company's  own  showing,  the  revenue  from  sale  of  cur- 
rent to  retail  customers  (less  than  two-fifths  of  the  total)  yields 
a  profit,  after  deducting  all  expenses,  larger  than  the  amount  re- 
quired for  a  fair  return  on  the  capital  used  for  the  entire  business. 
Eut  it  would  clearly  be  unjust  to  require  the  retail  business  to 
carry  the  entire  capital ;  a  fair  return  on  part  of  the  capital  should 
be  charged  against  the  profit  on  the  wholesale  and  other  business. 
The  rates  under  the  retail  schedule  taken  as  a  whole  are.  there- 
fore, excessive. 

It  should  be  observed  that  the  figures  for  cost  here  used  are 
probably  unduly  favorable  to  the  wholesale  business.  They  in- 
dicate a  difference  in  operating  expenses  of  3.13  cents,  yet  the 
operating  expenses  of  an  electrical  company  are  mainly  joint  .costs, 
i.  e.,  costs  incurred  for  the  total  business,  and  few  can  be  directly 
assigned  to  the  retail  business.  In  the  accompanying  table,  the 
total  operatiug  expenses  of  the  New  York  Edison  Company  are 
shown  in  condensed  form. 

Expense  —  Edison  Company  —  1913. 

Production  expenses $3,335,175.69 

Transmission  expenses .  ,        404,164.90 

Storage  expenses 30,557.60 
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"Distributio'n  expenses: 

Gren-erail   disttribution  expenses 133,539. 3'8 

General  distribution  system  repairs. . .  .  243,064.11 
'Setting   and   removing  meters  &  trans- 
formers   6T4,874.63 

Repairs   of   electric '  services   and  trans- 
formers   -.  .  160,417.58 

Meter  operation  and  repairs 198,724.18 

Total  distribution $1,410,619.78 

UtilizLation  expenses: 

Commercial,    arc    and    incandescent    in- 
stallation  and   renewals..- 599,173.86 

Inspection  of  consumers'  premises  &  re- 
pairs of  consumers'  installations 260,743.03 

Municipal  street  lighting  expense 135,563.63 

Total  utilization  expenses 995,480.01 

Commercial  administration  expense 586,118.00 

Promotion  expense,  advertising,   etc 776.886.18 

General  expense , 1,641,241.37 

Contingent  expense    (renewals  &  contingency  re- 
serve)    3,197,665.60 

Subway  rental 1,416,188.07 

Taxes 1,286.508.58 

Uncollectible  bills 107,856.69 

Total  operating  expenses,  taxes,  etc..  .■ $15,208,462.47 

Of  the  $15,208,402.47  oiarged  as  expenses,  the  items  wbieh  one 
would  select  as  most  likely  to  relate  mainly  to  tbe  retail  business 
are  'the  following: 

Repairs  of  services  and  transformers. 

Setting  and  removing  meters  and  transformers. 

Meter  operation  and  repairs. 

Lamp  installation  and  renewal. 

Inspection  of  consumers'  premises  and  repairs  of  consumers' 
installations. 

Commercial  administration. 

Uncollectible  bills. 

These  amount  in  all  to  $2,587,Q07,  or  only  onensixth  of  the 
total  expense.  The  only  one  of  these  items  which  may  be  charged 
entirely  against  the  retail  business  is  the  expense  of  supplying 
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lamps.  A  portion  of  each  of  the  other  items  should  be  charged 
against  the  wholesale  business.  In  its  cost  calculations,  the  com- 
pany charged  retail  business  1.044  cents  as  against  .068  charged 
to  wholesale  business  for  all  of  these  items,  except  uncollectible 
bills.  According  to  these  figures,  the  difference  between  the  cost 
of  current  to  the  wholesale  and  retail  customers  is  less  than  1.1 
cents  per  kw.  hr.,  after  charging  all  uncollectible  bills  against  re- 
tail sales.  From  the  data  submitted  by  the  oompiany  it  appears 
that  the  expenses  which  could  be  charged  entirely  to  the  retail 
business  amounted  to  less  than  one-half  cent  (.458iYc),  and  that 
all  other  expenses  were  in.  part  chargeable  to  the  wholesale  busi- 
ness. To  what  extent  other  items  should  be  charged  at  a  higher 
rate  to  retail  business  is  admitted  by  the  company  to  be  a  matter 
of  opinion. 

Similarly,  most  of  the  property  is  used  for  the  entire  business, 
and  little  is  solely  devoted  to  a  single  class  of  consumers.  Even 
in  the  case  of  meters  and  services,  which  are  probably  the  two 
classes  having  the  highest  percentage  attributable  to  retail  busi- 
ness, part  of  the  property  is  used  to  serve  wholesale  consumers. 
The  definitely  ascertainable  difference  in  the  charge  to  be  made  as 
between  the  wholesale  and  the  retail  business  for  depreciation  and 
for  a  fair  return  on  the  investment  is  small. 

Whatever  may  be  the  exact  difference  in  cost  of  current  be- 
tween the  retail  and  the  wholesale  business,  the  facts  submitted  in 
evidence  do  not  justify  a  difference  of  4  cents  between  the  average 
retail  price  and  the  average  wholesale  price. 

The  company's  rate  schedules  indicate  clearly  that  they  are  not 
based  on  cost.  The  system  is  in  effect  a  system  of  discounts  for 
quantity  within  each  rate  class.  The  wholesale  and  retail  rates 
take  no  account  of  installations,  the  extent  to  which  they  are  used, 
the  time  of  use,  the  maximum  demand  of  the  customer,  or  the 
relation  of  that  maximum  demand  to  his  total  consumption  or 
to  the  peak  load  on  the  company's  system,  or  any  other  factor 
other  than  quantity.  This  fact  appears  most  strikingly  in  that 
the  company  allows  landlords  to  combine  the  business  of  their 
tenants  and  to  buy  current  in  bulk  at  a  rate  far  below  the  rate  to 
individual  tenants.  Under  this  plan,  the  company  furnishes  and 
reads  the  tenants'  meters.     Instead  of  separate  bills  for  each  ton- 
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ant,  it  presents  to  the  landlord  or  his  agent  a  statement  giving  the 
readings  of  all  meters.  One  case  is  given  in  the  record  where 
current  was  supplied  at  the  v^holesale  rate  for  124  meters  at  less 
than  5  cents  per  kw.  hr.  If  the  tenants  had  purchased  directly 
from  the  company,  they  would  have  heen  ohliged  to  pay  at  retail 
prices  as  high  as  10  cents.  The  only  saving  to  the  company  is  the 
slight  eixpense  of  collection.  Under  another  contract  rider,  the 
landlord  or  lessee  may  go  even  further  and  have  "  the  electric 
current  consumed  by  the  tenants  *  *  *  credited  to  the  con- 
sumption of  100,000  kw.  hrs.  annually  "  required  to  entitle  the 
customer  to  the  wholesale  rate,  with  the  understanding  that  "  the 
accounts  of  the  tenants  shall  have  no  other  relation  to  this  con- 
tract." 

In  Western  Union  Telegraph  Company  vs.  Call  Publishing 
Company,  181  U.  S.  92,  The  United  State  Supreme  Court  laid 
down  the  rule  that 

"  *  -X-  *  ^]j  individuals  have  equal  rights  both  in 
respect  to  service  and  charges.  Of  course,  such  equality  of 
right  does  not  prevent  differences  in  the  modes  and  kinds  of 
service  and  different  charges  based  thereon.  There  is  no 
cast  iron  line  of  uniformity  which  prevents  a  charge  from 
being  above  or  below  a  particular  sum,  or  requires  that  the 
service  shall  be  exactly  along  the  same  lines.  But  that 
principle  of  equality  does  forbid  any  difference  in  charge 
which  is  not-  based  upon  difference  in  service,  and,  even  when 
based  upon  difference  of  service,  must  have  some  reasonable 
relation  to  the  amount  of  difference,  and  cannot  be  so  great 
as  to  produce  an  unjust  discrimination." 

Retail  Rate  Schedules. 

The  general  retail  rate  schedule,  as  noted  above,  consists  of  a 
scries  of  "  step  rates  "  with  10  cents  as  the  maximum  for  the  first 
250  kw.  hrs.,  and  5  cents  as  the  minimum,  which  is  not  obtained 
until  a  consumption  of  8,000  kw.  hrs.  per  month  is  reached.  The 
latter  does  not  include  lamp  renewals,  for  which  an  allowance  of 
one-half  cent  is  made.  The  difference  between  the  highest  and 
lowest  rate  is  accordingly  41/2  cents.     The  rates  for  power  show 
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similar  differences.  The  initial  rate  is  9I/2  cents  for  the  first 
200  kw.  hrs.,  which  is  the  general  rate  of  10  cents  less  than  one- 
half  cent  for  lamp  renewals.  The  mimimum  rate  is  5  cents.  The 
most  important  class  of  consumers  under  each  schedule  is  com- 
posed of  these  paying  the  maximum  rates.  This  is  evident  from 
the  table  below  showing  the  data  for  April,  1912. 
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The  number  of  customers  paying  the  10-cent  rate  in  April, 
1912,  was  84,436  out  of  93,343  under  the  general  rate.  Under 
the  power  rate,  10,303  paid  the  maximum  rate  of  91^  cents.  In 
all,  94,739  customers  out  of  a  total  of  108,054,  or  nearly  90  per 
cent,  of  all  of  the  company's  customers,  were  paying  the  maximum 
rates.  If  the  figures  for  April  be  taken  as  typical,  it  will  be  seen 
that  these  customers  alone  took  about  one-third  of  the  current  and 
contributed  about  two-fifths  of  the  total  revenue  from  retail  sales 
for  1912. 

The  present  statutory  maximum  of  10  cents  per  kw.  hr.  has  been 
in  force  over  nine  years.  During  this  time  the  company  has  made 
many  changes  in  its  schedule  of  rates,  but  none  of  them  has  af- 
fected the  small  consumer  under  the  general  rate.  He  is  paying 
as  much  today  as  he  paid  over  nine  years  ago.  The  only  reduc- 
tion in  rates  which  has  approached  the  small  consumer  is  the  one 
made  in  the  summer  of  1911,  when  the  company,  after  frequent 
urging  by  the  Commission,  altered  its  schedule  considerably. 
Power  consumers  using  less  than  200  kw.  hrs.  per  month  obtained 
a  reduction  of  one-half  cent  per  kw.  hr.  (from  10  cents  to  9% 
cents)  and  consumers  under  the  general  rate  were  alble  to  get  a 
reduction  on  their  monthly  consumption  when  it  exceeded  250  kw. 
hrs.  The  former  was  merely  an  equalization  of  rates,  for  power 
customers  did  not  obtain  free  lamp  renewals ;  and  if  one-half  cent 
per  kw.  hr.  is  a  proper  allowance  for  lamp  renewals,  the  power 
customers  should  not  have  paid  more  than  9%  cents  after  the  Act 
of  1905  went  into  effect.  Since  1905,  persons  consuming  less  than 
250  kw.  hrs.  per  month  have  paid  10  cents  per  kw.  hr.  and  have 
not  had  even  a  small  reduction  in  this  rate  for  nine  years.  But 
the  cost  of  electrical  service  has  decreased.  Comparing  the  figures 
for  1905-6  (the  first  year  under  the  maximum  fixed  by  the  Legis- 
lature) and  1913,  it  appears  that  the  cost  of  producing  current  has 
been  reduced  one-third  and  that  the  entire  cost  of  supplying  cur- 
rent, including  a  fair  return  on  the  investment,  is  doubtless  below 
the  figure  upon  which  the  Legislature  fixed  a  maximum  rate  of 
10  cents.  These  facts  strongly  suggest  that  in  a  readjustment  of 
rates  the  smaller  consumers  under  the  general  and  power  rates  are 
entitled  to  first  consideration. 
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In  justification  of  the  high  charge  to  small  consumers  the  com- 
pany has  urged  that  the  cost  of  serving  these  customers  is  very 
high  in  proportion  to  the  amount  of  current  used,  there  being  cer- 
tain expenses  which  are  almost  constant  regardless  of  the  amount 
of  current  consumed.  These  are  said  to  he  the  cost  of  indexing 
meters,  collecting  bills,  keeping  accounts  and  records,  maintaining 
a  meter  bureau,  stationery,  meter  installation  and  removal,  shunt 
losses,  interest  on  meter  cost,  depreciation,  etc.  Under  the  pres- 
ent schedule,  these  expenss  are  not  charged  for  separately  but  are 
covered  by  the  rates.  To  determine  the  reasonableness  of  the  ex- 
isting rates,  it  is  necessary  to  examine  the  evidence  submitted  upon 
this  point  and  to  consider  whether  expenses  of  this  character  should 
be  covered  up  in  the  charge  for  current  or  met  by  a  separate 
charge  per  customer  or  meter  or  by  a  minimum  charge.  The  lat- 
ter methods  are  used  by  many  companies  and  have  received  the 
sanction  of  a  number  of  commissions. 

Customer  or  Meier  Costs. 

The  company  submitted  data  to  show  the  direct  capital  outlay 
and  annual  expense  of  serving  customers,  differentiating  between 
the  cost  where  one  customer  is  connected  by  a  separate  service  and 
where  two  customers  are  supplied  from  the  same  service.  The 
following  is  a  summary: 

Capital  Outlay. 

Cost  with  Cost  with 

one  customer  two  customers 

to  a  service.  to  a  service. 

Subsidiary  pipe   $25 .  20  $12.60 

Cable,  incl.  connecting  to  mains           17.67  8.81 
Interior  service  wiring,  incl.  cut 

out,  etc 14.53  10.00 

Meter 13.47  13.47 

Cost,  incl.  meter 70 . 87  44. 91 

Cost  of  first  installation  of  in- 
candescent lamps  (average  25)            3.93  3.93 

Total $74.80  $48.84 
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Annual  Charge  Iricluding  Interest  and  Depreciation. 

Six  per  cent,  interest  and  10  per 

cent,  depreciation  on  service 

pipe,    cable,    service,    wiring, 

etc $9 .  18  $5 .  03 

Six  per  cent,  interest  and  10  per 

cent,  depreciation  on  meter.  2.16  2.16 

Six  per  cent  interest  and  20  per 

cent,  depreciation  on  lamps  of 

first  installation   1 .  02  1.02 

Meter  inspection,  tests,  repairs, 

etc 1.44  1.44 

Indexing,  collecting,  accounting 

and  miscellaneous  expense  .  .  3 .  10  3 .  10 

Total    annual    charge    for 

one  customer  per  year.  .  $16.90  $12. Y5 

The  conditions  of  supply  current  to  consumers  in  !N"ew  York 
are  such  that  little  attention  need  be  given  to  cases  where  a  service 
is  used  exclusively  for  one  customer.  The  company  reported 
that  on  January  1,  1912,  the  average  number  of  consumers  per 
commercial  service  (excluding  municipal  services)  was  2.041  in 
Manhattan  and  2.348  in  the  Bronx.  The  indications  are  that  the 
ratio  at  the  close  of  1913  was  actually  higher.  It  appears  also  that 
the  average  number  of  meters  per  commercial  service  is  2.6.  Thus, 
the  usual  situation  is  at  least  two  customers  to  a  service,  and  more 
than  two  meters  to  a  service.  It  is  well  known  that  many  of  the 
small  customers  are  tenants  in  apartment  houses  where  the  num- 
ber of  customers  to  the  service  is  high.  The  data  to  be  considered, 
therefore  are  principally  the  figures  purporting  to  show  that  the 
annual  direct  cost  per  consumer  is  $12.75. 

However,  the  first  item  should  be  excluded  entirely  for  as  a  rule, 
services  are  not  installed  for  individual  customers  but  for  a  group. 
With  conditions  obtaining  in  New  York  the  cost  of  the  service  and 
service  connections  should  more  properly  be  treated  not  as  a  charge 
against  the  consumer  but  as  a  charge  to  general  capital,  similar 
to  the  mains  installed  for  bringing  curreoit  to  the  consumer. 

The  company  also  includes  interest  and  depreciation  on  lamps. 
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These  items,  however,  very  generally  with  the  amoiiiit  of  eurreait 
consumed  and  the  size  o£  the  customers'  installation.  They  should 
not  he  included  here. 

Meter  interest  and  depreciation  are  computed  upon  a  higher 
average  cost  per  meter  than  is  shown  by  the  company's  report  to 
the  Commission.  The  rate  of  depreciation  is  based  on  a  ten-year 
life,  straight  line  method.  The  life  of  the  meters  is  more  than 
ten  years,  and  when  condemned  they  have  a  considerable  salvage 
value.  Both  depreciation  and  interest  charges  are,  therefore,  too 
high. 

The  commercial  administration  expense  includes  certain  charges 
which  cannot  be  strictly  assigned  to  customers  on  a  meter  basis. 
On  the  other  hand,  one  item  not  included  in  the  company's  state- 
ment given  above  is  the  shunt  loss  in  the  meter,  and  allowance 
should  be  made  for  this  loss.  It  may  be  observed,  further,  that 
every  item  of  expense  included  in  the  consumer  or  meter  charge 
should  be  excluded  from  the  rate  for  current. 

Taking  into  account  diilerences  in  cost  of  meters  of  different 
sizes  and  all  other  consideratio^ns  affecting  this  subject,  a  schedule 
of  charges  per  meter  starting  with  50  cents  and  going  up  to  $1.00 
per  month  would  fairly  cover  the  expenses  which  are  constant  and 
do  not  vary  with  the  amount  consumed.  As  a  very  large  part  of 
these  expenses  is  directly  connected  with  the  meter,  and  varies 
directly  with  the  number  of  meters,  it  is  considered  that  a  charge 
per  meter  is  the  proper  basis  particularly  in  view  of  the  conditions 
that  exist  in  Manhattan  and  the  Bronx. 

The  problem  of  a  proper  meter  charge  and  the  fixed  expense  that 
is  incurred  regardless  of  the  amount  of  current  taken  came  before 
the  Commission  in  the  ease  of  the  United  Electric  Light  &  Power 
Company  and  was  there  considered  at  length.  It  will  suffice  to  re- 
fer to  my  opinion  in  that  case,  and  in  order  to  appreciate  the  im- 
portance of  the  conclusions  there  reached  and  their  relevancy  to 
this  case,  the  relation  between  the  two  electric  companies  supply- 
ing electricity  generally  in  the  Borough  of  Manhattan  should  be 
understood.  These  two  companies  —  the  United  Electric  Light  & 
Power  Company  and  the  I^ew  York  Edison  Company  —  are  con- 
trolled by  the  Consolidated  Gas  Company,  which  owns  practically 
all  of  their  outstanding  capital  stock.     They  do  not  have  parallel 


Eepoet  of  Joikt  Legislative   Committee  1017 

mains  in  all  streets,  but  in  a  large  proportion  of  Manhattan  Island 
consumers  have  the  option  of  being  served  either  by  the  Edison 
Company  or  by  the  United  Company.  In  the  part  of  Manhattan 
north  of  136th  Street  the  United  Company  is  the  only  company 
having  a  system  of  mains  for  general  distribution  and  in  the  Bor- 
ough of  the  Bronx,  west  of  the  Bronx  River,  the  Edison  Company 
is  the  only  company  offering  service. 

The  rates  of  the  two  companies  are  almost  identical ;  the  differ- 
ences are  not  numerous  and  generally  relate  to  matters  of  detail. 
It  is  obvious  that  this  condition  will  probably  continue  in  view 
of  the  single  control,  and  the  officials  of  both  companies  have  stated 
that  as  a  practical  matter  the  rate  schedule  must  be  the  same 
wherever  conditions  are  similar. 

In  the  fall  of  1913,  after  a  decision  had  been  rendered  in  Case 
No.  1638  (See  Knight  v.  United  Electric  Light  &  Power  Co.,  4  P. 
S.  C.  R.,  1st  Diet.  W.  Y.  375),  the  United  Company  institutel  a 
meter  charge  of  75  cents  or  $1.00  per  month  per  meter  according 
to  capacity.  Prior  to  that  time  neither  the  United  Company  nor 
the  Edison  Company  had  made  such  a  charge.  Complaint  was 
soon  made  by  certain  persons  to  whom  the  charge  applied  and  after 
hearing  I  submitted  an  opinion  having  reached  the  conclusion  that 
the  charges  of  the  United  Company  were  too  high  and  that  rea- 
sonable charges  for  watt-hour  meters  would  be  as  follows : 

Per.  mo. 

For  meters  having  a  capacity  of  1.5  kilowatts  or  less $.50 

For  meters  having  a  capacity  of  from  1.5  to  10  kilowatts.  .  .7.^) 
For  meters  having  a  capacity  of  over  10  kilowatts 1.00 

I  concluded  that  if  a  meter  charge  is  to  be  instituted,  it  should 
be  made  to  apply  to  all  customers,  subject  only  to  the  limitation 
imposed  by  the  Legislature,  viz.,  that  in  no  case  shall  the  total 
amount  to  be  paid  by  any  customer  (for  meter  and  cuTrent 
charges)  exceed  10  cents  per  kw.  hr.  of  current  consumed. 

As  a  practical  matter,  if  the  United  Company  is  to  establish  such 
rates,  the  Edison  Company  must  follow  its  exaifiple,  and  the  offi- 
cials of  the  Edison  Company  have  freely  stated  that  the  final  de- 
cision in  Cases  No.  1789  and  ISTo.  1800  must  be  followed  by  the 
Edison  Company;  otherwise  customers  required  to  pay  a  meter 


lOlS      Investigation  oir  Public  Service  Commissions 

charge  by  the  United  Company  would  immediately  cancel  their 
agreements  with  the  United  Company  and  apply  for  service  to 
the  Edison  Company,  if  current  could  be  obtained.  On  the  other 
hand,  if  the  Edison  Company  were  to  charge  a  higher  rate,  con- 
sumers of  the  Edison  Company  affected  by  such  rate  would  leave 
the  Edison  Company  and  go  to  the  United  Company. 

Eui-ther,  an  analysis  of  the  evidence  in  this  case  and  a  compari- 
son with  the  figures  in  the  United  cases,  allowance  being  made 
for  difference  due  to  varying  types,  indicate  that  the  scale  of 
charges  found  reasonable  for  the  United  Company  will  also  be 
adapted  to  the  conditions  under  which  the  Edison  Company 
operates. 

Yield  of  Meter  Charge. 

The  adoption  of  this  schedule  will  of  itself  increase  the  net 
income  of  the  Edison  Company.  The  exact  amount  cannot  be  de- 
termined from  the  facts  of  record,  but  if  every  customer  had  paid 
such  a  meter  charge  in  addition  to  the  rate  for  current,  the  earn- 
ings of  the  Edison  Company  would  have  been  increased  about 
$1,200,000  in  1913.  But  there  are  certain  deductions  to  be  con- 
sidered before  the  net  increase  can  be  determined. 

If  a  meter  charge  were  to  be  levied  upon  all  customers,  the  cur- 
rent charge  plus  the  meter  charge  would,  in  certain  instances,  ex- 
ceed the  maximum  limit  imposed  by  the  Legislature.  For  ex- 
ample, the  customer  who  uses  during  a  month  10  kw.  hrs.  would 
pay  $1.00  according  to  the  present  schedule  of  rates.  If  a  meter 
charge  of  50  cents  were  imposed  and  the  rate  for  current  left  at 
10  cents  per  kw.  hr.  he  would  pay  $1.50,  or  15  cents  per  kw.  hr. 
If  the  current  rate  were  reduced  to  7  cents,  he  would  pay  a  total 
amount  of  $1.20  or  12  cents  per  kw.  hr.  or  20  cents  more  than  under 
the  present  rates.  It  is  obvious  that  no  matter  how  much  the  current 
charge  be  reduced,  some  persons  would  pay  more  than  10  cents  per 
kw.  hr.  or  that  the  number  of  persons  in  this  class  would  depend 
upon  the  amount  charged  for  current,  the  number  decreasing  as  the 
current  rate  decreases.  The  line  is  crossed  at  25  kw.  hrs.  under 
an  8  cent  rate,  16  2-3  kw.  hrs.  imder  a  7  cent  rate,  I2V2  hrs.  under 
a  6  cent  rate,  and  10  kw.  hrs.  under  a  5  cent  rate,  customers  using 
these  amounts  paying  the  same  under  the  present  schedule  and  im- 
der  a  schedule  requiring  a  meter  charge  of  50  cents  per  month  and 
a  current  rate  of  8,  Y,  6  or  5  cents  per  kw.  hr. 
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If,  therefore,  the  schedule  of  meter  charges  given  above  were  to 
be  established,  and  the  Commission  were  to  reduce  the  maximum 
rate  for  current  to  7,  6  or  5  cents,  a  considerable  number  of  small 
consumers  would  be  required  to  pay  higher  rates  than  at  present, 
unless  at  the  same  time  the  present  maximum  of  10  cents  per  kw. 
hr.  fixed  by  the  Legislature  in  1905  is  continued  as  a  maximum 
limit  for  the  total  of  current  and  meter  charges.  Perhaps  the  pres- 
ent law  would  remain  in  force  and  would  prevent  the  company 
from  charging  more  than  the  present  maximum,  although  part  of 
the  amount  collected  might  be  called  a  meter  charge.  But  the  or- 
der in  which  case  should  leave  no  doubt  upon  this  point,  and  it 
should  specifically  provide  that  in  no  case  may  the  total  amount 
paid  by  any  customer  exceed  10  cents  per  kw.  hr. 

It  follows  that  from  consumers  using  less  than  17  kw.  hrs.  per 
month,  the  Edison  Company  will  not  collect  the  full  meter  charge 
imder  a  7-cent  maximum  current  rate;  or  from  those  using  less 
than  12%  kw.  hrs.  under  a  current  rate  of  6  cents.  Hence  in 
estimating  the  revenue  to  the  company,  allowance  must  be  made 
for  this  factor.  Among  the  many  calculations  and  figures  that 
have  been  placed  in  the  record,  there  is  none  which  gives  the  num- 
ber of  meters  used  by  customers  who  consume  less  than  17  or  12% 
kw.  hrs.  per  month.  But  there  is  a  statement  of  the  company  that 
for  the  year  ended  August  31,  1912,  there  were  10,000  customers 
with  average  bills  of  less  than  65  cents  per  month,  or  less  than 
$8.00  for  the  year,  and  that  there  was  a  total  of  28,000  customers 
from  whom  the  company  derived  an  average  of  less  than  $1.50'  per 
month,  or  $16.86  per  year.  The  company  also  submitted  similar 
data  for  the  month  of  April,  1912,  for  both  lighting  and  power 
customers.  Under  the  present  rates,  these  customers  pay  10  cents 
per  kw.  hr.  and  a  bill  of  $1.50  per  month  indicates  a  ^ise  of  15 
kw.  hrs.  But  an  average  consumption  of  15  kw.  hrs.  per  month 
means  that  at  times  a  higher  rate  of  consumption  is  reached  and 
that  certain  consumers  use  more.  ]^ow,  whenever  the  current  used 
reaches  17  kw.  his.  or  exceeds  it,  the  company  increases  its  reve- 
nue by  the  amount  of  meter  charge  under  a  7-cent  maximum.  Un- 
der a  6-eent  rate,  the  increase  in  revenue  on  account  of  the  meter 
charge  occurs  whenever  the  consumption  goes  beyond  12%  kw. 
hrs.  The  number  of  customers  using  less  than  17  kw.  hrs.  may  be 
estimated  at  25,000  to  30,000  and  the  number  using  less  than 
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14  kw.  hrs.  at  20,000  to  25,000.  As  tihis  class  of  customers  sel- 
dom use  more  than  one  meter,  an  estimate  of  the  number  of  meters 
in  use  by  consumers  taking  less  than  17  kw.  hrs.  per  month  in 
1913  at  between  30,000  and  35,000  is  probably  too  high.  This 
number  at  a  charge  of  $6.00  per  year  would  yield  about  $200,000, 
and  the  maximum  reduction  from  the  gross  yield  from  meter 
charges  ($1,200,000)  would,  therefore,  be  about  $200,000  under 
a  Y-cent  rate,  and  less  under  a  6-cent  rate.  But  while  none  of  them 
would  pay  the  entire  meter  charge  of  50  cents  per  month,  every  one 
would  pay  something  more  than  the  current  charge,  under  a  7  or  6- 
cent  rate.  The  amouut  paid  would  be  4'  cents  per  kw.  hr.  if  the 
current  charge  were  6  cents,  and  3  cents  if  the  rate  for  current 
were  7  cents. 

The  total  amount  in  excess  of  the  charge  for  current  collectible 
from  customers  using  less  than  17  or  12^/2  Ifw-  hrs.  cannot  be  ac- 
curately estimated  from  available  data,  but  it  would  be  a  consider- 
able sum.  The  evidence  shows  thiat  for  the  year  ended  August  31, 
1912,  there  were  more  than  10.000  customers  whose  bills  averaged 
under  65  cents  per  month  or  $8.00  per  year.  This  group  alone 
would  have  paid  $23,000  upon  the  basis  of  7  cents.  Those  with 
larger  bills  would  manifestly  have  paid  more.  The  total  from  the 
30,000  meters  would  probably  have  been  about  $100,000  for  1913. 

Conservatively  estimated,  the  net  yield  from  a  schedule  of  meter 
charges  of  50c,  75c  and  $1.00  per  month  according  to  capacity 
would  mean  an  increased  return  to  the  compiany  of  over  $1,000,- 
000.  But,  as  already  demonstrated,  the  present  earnings  of  the 
company  are  excessive  and  unreasonable,  and  the  addition  of  a 
schedule  of  meter  charges  would  make  them  still  more  unreason- 
able and  would  require  a  lower  rate  schedule  than  would  be  just 
without  any  meter  charge.  The  reduction  of  the  current  charge 
from  10  gents  to  a  lower  rate  becomes  imperative.  Eurther,  if  the 
fixed  items  are  covered  by  a  meter  charge,  the  principal  argument 
for  a  schedule  of  wide  differential  rates,  based  up  on  the  amount 
of  current  consumed,  has  been  removed ;  at  least  there  is  not  suf- 
ficient basis  left  for  the  great  differences  in  the  present  rates  be- 
tween customers  who  use  200  and  those  who  use  2,000'  kw.  hrs. 
Thus,  we  are  forced  to  the  conclusion  that  the  current  charge  must 
be  materially  reduced,  not  merely  in  order  that  the  present  exces- 
sive profits  be  decreased,  but  that  justice  may  be  done  between  dif- 
ferent classes  of  customers. 
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Effect  of  Lower  Bates  on  Company's  Revenue. 

In  view  of  the  various  facts  and  considerations  already  noted, 
it  is  necessary  to  consider  wbat  would  be  the  effect  of  a  maximum 
charge  for  current  of  6  or  7  cents,  in  connection  with  a  meter 
charge  of  from  .$.50  to  $1.00,  the  comhined  current  and  meter 
charges  not  to  exceed  10  cents  per  kw.  hr. 

The  first  important  fact  to  be  noted  is  one  which  already  has 
been  stated,  i.  e.,  that  the  company's  inco'me  from  customers  under 
all  contracts  except  two  — '  the  general  rate  and  the  power  rate  — 
will  not  necessarily  be  affected  by  the  reduction  of  the  current 
charge  to  6  or  7  cents.  Further,  under  these  two  rates,  large 
amounts  of  current  are  sold  at  less  than  6  cents  per  kw.  hr.,  and 
those  would  not  be  directly  affected  by  an  order  fixing  the  maxi- 
mum at  6  OT  7  cents.  Indeed,  the  only  consumption  of  current 
mum  at  6  or  7  cents.  Indeed,  the  only  consumptio  of  current 
affected  by  a  7-cent  maximum  would  be  that  sold  at  10,  9  and  8 
cents  under  the  general  rate  and  at  9%  and  8  cents  under  the 
power  rate  and  under  the  present  schedule  of  charges,  no  customer 
pays  less  than  7  cents  for  any  part  of  the  current  he  consumes, 
unless  his  consumption  exceeds  750  kw.  hrs.  monthly  under  the 
general  rate  or  400  kw.  hrs.  under  the  power  rate. 

To  determine  exactly  the  effect  upon  the  Edison  Company's 
income,. it  is  necessary,  therefore,  to  ascertain  the  consumption  at 
each  step  in  these  rates.  The  company  has  furnished  data  for  a 
period  of  18  months,  covering  1912  and  six  months  of  1913,  show- 
ing the  amount  of  current  billed  at  each  step  under  the  general 
and  power  rates.  The  data  for  the  various  classes  affected  by  a 
6  or  7-cent  rate  are  as  follows,  the  amount  consumed  being  stated 
in  kw.  hrs.  sold : 

Eate  (cents).  1912.  1913  (6  mos.) 

General  Rate. 

10  77,091,373.2  41.932,758.8 

9  ,       18,842,886.5  10,088,064.6 

8  10,345,376.5  6,043,083.4 

7  7,223,097.6  4,179,018.5 

6 10,135.&&3.4  6,055,715.0 

5  ^ 29,466,034.6  19  729,768.8 


Total 153,104,651.8  88,018,400.1 
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Power  Eate. 

91/2      -  15,775,843.0  7,419,709.5 

8          5,683,324.3  2  511,335.2 

6          6,828,891.8  2,811,828.6 

5 313,085.7  7,537.7 


Total 28,601,144.8  12,750,411.0 

From  the  data  for  these  two  periods,  there  may  be  calculated 
for  1912  and  1913  the  greatest  possible  reduction  in  revenue  that 
might  have  been  caused  by  a  6  or  7  cent  maximum  current  rate. 
Assuming  that  all  current  then  billed  at  10,  9  and  8  cents  under 
the  general  schedule  had  been  billed  at  7  cents,  and  assuming  that 
all  current  under  the  power  schedule  billed  at  9%  and  8  cents  had 
been  billed  at  6%  (7  cents  less  %  cent  for  lamp  renewals),  the 
resultant  decrease  in  revenue  for  1912  would  have  been  $3,351,- 
578.  Upon  the  basis  of  a  6-cent  mamixum  current  charge,  the 
decrease  would  have  been  greater  — '  $4,735,341. 

In  the  first  six  months  of  1913,  the  greatest  possible  decrease 
would  have  been  $1,780,436  imder  a  7-cent  rate  and  $2,516,235 
under  a  6-cent  rate.  As  the  total  amount  of  current  sold  during 
the  first  half  year  was  51.8%  under  the  general  rate  and  51.3% 
under  the  power  rate  of  the  sales  for  the  whole  year,  the  maximum 
deductions  would  have  been  about  $3,440,000  and  $4,862,000, 
respectively. 

These  amounts,  however,  are  much  more  than  the  probable  or 
necessary  reductions  for  several  reasons.  In  the  first  place,  a  large 
part  of  the  current  billed  in  the  steps  or  blocks  where  the  rate  ex- 
ceeds 6  or  7  cents  is  taken  by  customers  who  consume  considerable 
current  in  the  steps  below  6  or  7  cents,  and  therefore  pay  an  over- 
age price  per  kw.  hr.  less  than  either  figure.  The  above  calcula- 
tion involves  the  assumption  that  the  company  will  reduce  the 
actual  current  charge  to  every  customer  under  the  general  rate  and 
power  contracts,  whereas  the  requirement  of  the  Commission  need 
go  no  further  than  to  impose  a  maximum  charge  of  6  cents  or  7 
cents  per  kw.  hr.  The  reduction  would,  therefore,  have  no  applica- 
tion to  consumers  whose  current  costs  them  less  than  6  cents  or  7 
cents  per  kw.  hr.  Under  the  pTesent.  general  rate  schedule,  cus- 
tomers using  more  than  2,000  kw.  hrs.  a  month  actually  pay  less 
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thaii  7  cents  per  kw.  hr.,  although  the  company  bills  the  first  250 
kw.  hrs.  at  10'  cents,  the  second  block  of  250  kw.  hrs.  at  9  cents, 
the  third  block  of  250  kw.  hrs.,  at  8  cents  the  fourth  block  of  250 
kw.  hrs.  at  7  cents,  the  next  block  of  500  kw.  hrs.  at  6  cents  and 
the  balance  at  5  cents.  Every  consumer  who  takes  more  than 
4,000  kw.  hrs.  a  month  pays  in  effect  a  rate  of  less  than  6  cents. 
Consequently,  the  company  would  not  lose  the  full  amounts  pre- 
viously calculated,  for  the  lowering  of  the  maximum  current  charge 
to  either  6  or  7  cents  does  not  compel  the  company  to  retain  the 
present  step  at  the  present  rates  below  the  maximum  fixed.  It 
might  be  possible  for  tie  company  to  increase  the  rates  in  certain 
steps  below  6  or  7  cents  or  readjust  these  rates  according  to  con- 
sumption without  increasing  the  bill  for  any  amount  of  current 
over  2,000  kw.  hrs.  per  month  under  a  7-cent  rate,  or  4,000  kw. 
hrs,  under  a  6-cent  rate. 

From  the  data  furnished  by  the  Company,  it  is  possible  to  de- 
termine the  amount  of  current  sold  to  customers  who  pay  less 
than  6  or  7  cents,  and  who  should  therefore,  not  be  included  at 
this  point  in  figuring  the  amount  which  the  Company  would  lose. 
Leaving  this  class  of  customers  out  of  account,  the  probable  reduc- 
tion of  revenue  for  the  year  1913  would  not  have  exceeded  $3,- 
100,000  under  a  7-cent  or  $4,600,000  under  a  6-cent  current  rate. 

Even  these  figures  are  probably  excessive.  As  already  pointed 
out,  the  company  has  a  larger  number  of  contracts  under  which 
the  landlords  or  their  authorized  agents  are  purchasing  current 
and  reselling  it  to  tenants  at  higher  rates  or  by  combining  the  con- 
sumption of  tenants  are  able  to  secure  unusually  low  rates  with- 
out adopting  this  merchandizing  process.  The  parts  of  the  sched- 
ule under  which  these  practices  have  grown  up  have  been  declared 
by  the  Commission  to  be  unjust,  unreasonable  and  unduly  dis- 
criminatory, and  therefore,  illegal.  The  equalization  of  rates  and 
practices  would  probably  eliminate  these  special  contracts,  which 
virtually  constitute  a  method  of  rebating  to  the  landlords,  and 
would  result  in  restoring  the  rates  to  a  proper  basis  with  a  cor- 
responding increase  in  the  revenue  of  the  company.  It  is  impos- 
sible to  estimate  from  the  record  the  exact  effect  in  revenue  of  the 
elimination  of  this  discrimination,  and  it  has  not  been  deducted 
from  the  above  figures,  but  it  would  be  a  considerable  sum,  and 
strengthens  the  conclusion  that  tlie  above  figures  are  certainly 
maximum  figures. 
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Bedv^tion  in  Bfhtes  Will  Increase  Sales. 

There  are  still  other  factors  of  even  greater  importance  to  con- 
sider in  determining  the  probable  effect  of  a  decrease  in  rates.  In 
the  first  place,  there  is  the  normal  increase  in  business  from  year 
to  year.  In  the  year  ended  June  30,  1906,  the  total  number  of 
kw.  hrs.  sold  by  the  Edison  Company  v^as  155,680,976;  in  1913, 
540,028,777,  an  increase  of  nearly  400,000,000  kw.  hrs.  in  seven 
and  one-half  years.  The  annual  rate  of  growth  since  1908  has 
been  as  follows: 

Commercial 
and  Munici- 
Total  Sales.  pal  Sales. 

1909  over  1908 4.73  8.44 

1910  over  1909 8.98  9.19 

1911  over  1910 14.29  13.44 

1912  over  1911 22.61  15.84 

1913  over  1912 33.77  9.68 

When  the  proceeding  was  reopened  last  fall  at  the  request  of 
the  company,  it  brought  forward  the  contention  that  its  revenue 
from  commercial  sales  was  declining.  In  support  of  this  view, 
data  for  the  first  ten  months  of  1914  were  submitted  on  the  total 
current  generated  by  the  Edison  and  United  companies  and  on  the 
Edison  earnings  from  sales  of  current.  These  purported  to  show 
that  the  figures  for  September  and  O'ctober  were  lower  in  1914 
than  in  1913.  Information  was  also  submitted  as  to  revenue  re- 
ceived from  commercial  business  (municipal  and  high-tension 
sales  excluded).  This  showed  a  decrease  only  in  October.  As  the 
issues  in  this  proceeding  relate  principally  to  the  rates  for  com- 
mercial sales  of  low-tension  current,  the  Commission  called  for 
the  monthly  figures  for  commercial  sales  of  current  and  the  rev- 
enue therefrom  for  each  month  for  1912,  1913  and  1914.  The 
figures  for  the  first  eight  months  of  1914  show  a  greater  increase 
as  compared  with  1913  than  the  corresponding  period  of  1913  as 
compared  with  1912,  and  even  in  September  and  October,  com- 
mercial sales  in  1914  were  larger  than  in  1913.  The  war  un- 
doubtedly had  an  effect,  but  it  is  certain  that  sales  and  revenue 
for  the  year  1914  taken  as  a  whole  are  in  excess  of  the  figures  for 
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1913.  In  any  event  the  figures  for  one  month  cannot  be  made  the 
basis  for  a  forecast  of  1915,  particularly  as  the  data  for  October 
are  misleading  owing  to  the  fact  that  the  figures  for  1913  with 
which  comparison  is  made,  were  exceptionally  high. 

On  rehearing,  the  company  introduced  also  data  showing  the 
increase  in  the  efficiency  of  lamps  to  supplement  and  bring  down 
to  date  similar  information  earlier  placed  on  record,  and  claimed 
that  improvements  in  lamps  were  affecting  unfavorably  the  sales 
and  earnings  of  the  company.  It  is  sufficient  to  point  out  that  the 
company's  earnings  have  shown  a  very  great  increase  in  recent 
years  in  spite  of  the  fact  that  during  the  same  period  there  has 
been  remarkable  progress  in  the  efficiency  of  lamps.  Further,  the 
firat  eight  months  of  1914,  showed  a  rate  of  increase  greater  than 
in  1913. 

Xt  would  perhaps  be  unfair  to  assume  that  the  total  volume  of 
sales  for  the  next  few  years  will  increase  as  rapidly  as  in  1912  and 
1913,  the  output  in  these  years  having  increased  for  certain  spe- 
cial reasons  which  may  not  apply  to  the  future;  but  it  is  un- 
doubtedly true  that  without  any  change  in  the  rates,  the  total 
amount  of  current  sold  in  1915,  a,nd  more  particularly  the  busi- 
ness with  private  consumers  and  the  city  as  distinguished  from  the 
business  with  street  railways  and  electrical  corporations,  will  con- 
siderably exceed  the  sales  both  for  1913  and  for  1914,  and  that 
each  year  in  the  near  future  will  show  an  increase. 

Whatever  may  be  the  increase  in  1915  and  later  years  resulting 
from  a  normal  growth  of  business  under  stationary  rates,  it  is  cer- 
tain that  a  reduction  of  the  maximum  current  charge  from  10  to 
6  or  Y  cents  per  kw.  hr.  would  stimulate  the  demand  for  current. 
It  is  a  well  known  fact  that  a  decrease  in  price  increases  sales. 
There  may  be  exceptions  to  this  rale,  but  they  are  comparatively 
few,  and  the  electric  industry  is  not  one  of  them.  Although  none 
of  the  customers  in  the  general  and  poorer  classes  using  less  than 
250  kw.  hrs.  has  enjoyed  an  appreciable  rate  reduction  since  1905, 
the  amount  of  current  sold  has  grown  steadily.  If  a  6  or  7-cent 
current  charge  is  established,  it  will  stimulate  the  use  of  electrical 
appliances  in  the  household,  stores  and  shops  and  will  lead  to  the 
use  of  electric  motors  for  many  purposes  where  they  are  not  now 

considered  economical  because  of  the  high  charge  of  current.   Fiir- 
6—33 
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ther,  those  using  even  less  than  15  or  20  kw.  hrs.  will  be  induced 
to  increase  their  consumption  because  of  the  lower  rates  soon  ob- 
tainable on  passing  the  marginal  line. 

The  company's  experience  with  rate  reductions  confirms  this 
view.  Its  most  recent  reduction  became  effective  July  1,  1911. 
The  company  estimated  that  as  a  result  of  lowering  its  charge  and 
of  changing  its  schedule  in  other  ways,  its  revenue  would  be  re- 
duced by  over  $1,250,000  upon  the  basis  of  actual  sales  for  the 
previous  year.  But  the  actual  gross  profits  from  sales  of  elec- 
tricity show  that  such  a  loss  was  not  realized.  The  figures  for 
profits  for  the  period  1910-13  are  as  follows : 

1910 $7,365,864 

1911 7,524,141 

1912 7,370,236 

1913 7,802,732 

Although  the  new  rates  went  into  effect  July  1,  1911,  their  op- 
eration during  the  last  six  months  of  the  year  did  not  serve  to 
reduce  the  profits  for  the  whole  year  below  the  figures  for  1910. 
The  full  effect  of  the  reduction  should  appear  in  1912,  the  first 
complete  year  under  the  new  rates,  but  the  profits  for  that  year 
were  only  $175,000  below  those  for  1911  and  exceeded  those  for 
1910;  and  in  1913  they  were  actually  greater  than  in  any  prior 
year. 

Profits  under  New  Maximum  Rate. 

From  the  conclusions  already  reached,  it  follows  that  a  revision 
of  the  maximum  rate  together  with  the  adoption  of  a  meter  charge 
would  not  have  reduced  the  company's  revenue  in  1913  more  than 
$2,100,000  under  a  7-cent  rate  or  $3,600,000  under  a  6-cent  rate. 
These  are  outside  figures,  arrived  at  by  disregarding  many  factors 
which  would  have  made  the  probable  reduction  much  smaller. 
They  are,  moreover,  applicable  only  to  1913,  for  the  growth  of 
business  in  any  subsequent  year  would  partially  offset  the  losses. 
Deducting  the  amounts  just  given  from  the  profits  in  1913  from 
the  sale  of  current,  less  operating  expenses,  taxes,  uncollectible 
bills,  rentals  for  the  use  of  underground  conduits,  and  a  liberal 
reserve  for  renewals,  contingencies,  etc.,  there  would  remain  $5,- 
700,000  under  a  7-cent  and  $4,000,000  under  a  6-cent  maximum 


Eepoet  op  Joint  Legislative  Uommittee  1027 

current  rate.     The  details  may  be  shown  in  summarized  torm  as 
follows : 

Profits  for  1913  TJrhder  Reduced  Retail  Rates. 

Assumed  7c  Assumed  6c 

Maximum  Maximum 

Actual  profits  for  year $7,803,000  $7,803,000 

Maximum  reduction  in  receipts  from 

sales  of  current 3,100,000  4,600,000 

Balance 4,708,000  3,203,000 

Eeceipts  from  meter  charge 1,000,000  1,000,000 

Total  profit $5,703,000         $4,203,000 

To  appreciate  the  significance  of  these  figures  it  must  be  borne 
in  mind  that  the  maximum  amount  upon  which  the  New  York 
Edison  Company  was  entitled  to  a  fair  return  at  the  close  of 
1913  was  $60,000,000.  The  capital  actually  invested  in  the  elec- 
tric property  by  the  security  holders  of  the  Edison  Company  and 
its  predecessors  did  not  exceed  $45,000,000,  and  may  have  been  as 
low  as  $30,000,000. 

Under  a  7-cent  maximum  rate,  profits  of  $5,700,000  yield  upon 
the  basis  of  1913  — ■ 

a.  9%  per  cent,  on  $60,000,000,  which  is  the  amount  upon 
which  the  company  is  entitled  to  a  fair  return,  i.  e.,  the  fair  value 
of  the  property. 

b.  1214  pei"  cent,  on  over  $45,000,000,  the  maximum  capital  in- 
vestment in  the  electric  property  of  the  company. 

c.  7%  per  cent,  on  $76,000,000,  which  is  approximately  the 
entire  amount  of  securities  and  obligations  outstanding  in  the 
hands  of  the  public  representing  all  the  property  of  the  ISTew  York 
Edison  Company,  i.  e.,  not  only  the  operative  property  but  also 
other  investments  yielding  annually  over  $1,200,000.  The  total 
profits  would  insure  a  return  of  over  9  per  cent,  on  all  securities 
and  obligations  in  the  hands  of  the  public. 

■d.  6  per  cent  on  $95,000,000,  or  50  per  cent,  more  than  the 
fair  value  of  the  Edison  property  used  to  supply  electricity. 

With  a  margin  of  $35,000,000  between  the  fair  value  of  the 
property  and  the  amount  upon  which  a  6  per  cent,  return  would 


1028      Investigation  of  Public  Service  Commissions 


be  earned,  there  is  no  occasion  for  fearing  any  possible  injustice  to 
the  company  through  any  undervaluation  of  its  property.  Profits 
from  operation  to  the  amount  of  $5,700,000  would  enable  the 
New  York  Edison  Company  not  only  to  continue  its  dividend  pay- 
ments as  heretofore  but  also  to  set  aside  annually  a  surplus  of 
more  than  $1,000,000. 

Under  a  6-cent  maximum  rate,  profits  of  $4,200,000  yield  upon 
the  basis  of  1913. 

a.  7  per  cent,  on  $60,000,000,  the  fair  value  of  the  property. 

b.  6  per  cent,  on  $70,000,000. 

c.  9  per  cent,  on  more  than  $45,000,000,  the  maximum  capital 
investment  in  the  electric  property  of  the  company. 

A  return  of  9^  or  7  per  cent,  upon  the  total  value  of  the  prop- 
erty means  a  much  higher  rate  of  dividends  to  the  stockholder 
under  the  usual  method  of  dividing  the  capitalization  between 
stock  and  bonds.  If  the  fair  value  of  $60,000,000  were  equally 
divided  between  bonds  and  stock,  the  bonds  would  undoubtedly  be 
marketable  on  a  5  per  cent,  basis  and  the  stock  would  earn  14  per 
cent,  under  a  7-cent  maximum  rate  and  9  per  cent,  undeir  a  6-cent 
maximum  rate  as  shown  by  the  following  table: 


Income-un- 

Income  un- 

der 7  cent 

der  6  cnt 

maximum 

Per 

maximum     Per 

Security 

Amount 

rate. 

cent. 

rate.           cent. 

Bonds    

,  .       $30,000,000 

$1,500,000 

5% 

$1,500,000         5% 

Stock   

30,000,000 

4,200,000 

14% 

2,700,000         9% 

$60,000,000         $5,700,000       W2%         $4,200,000         7% 

If  the  proportion  of  bonds  were  increased  to  2-3,  the  stock  would 
earn  18%  per  cent,  under  a- 7-cent  rate  and  11  per  cent,  under  a 
6-cent  rate. 

It  is  important  again  to  recall  that  these  calculations  are  on  the 
basis  of  1913,  whereas  the  new  rates  will  not  go  into  effect  until 
the  spring  of  1915.  In  the  meantime  the  company  will  have  made 
large  profits  for  over  one  year  not  covered  by  the  reco-rd  in  this 
proceeding;  and  the  increased  business  due  to  lower  rates  will 
have  minimized  the  effect  of  the  new  schedule. 

Conclii,sion. 
If  the  only  changes  to  be  made  in  the  schedule  of  rates  were 
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the  institution  of  a  meter  charge  and  the  reduction  of  the  maximum 
rate  for  current,  the  foregoing  discussion  and  findings  clearly  indi- 
cate that  the  maximum  current  charge  should  be  6  cents  per  kw. 
hr.  Such  reduction,  however,  might  necessitate  revision  and  read- 
justment of  other  rates  in  order  to  establish  a  reasonable  and 
properly  balanced  schedule,  having  at  all  points  a  more  direct  rela- 
tion to  the  cost  of  service  than  the  present  schedule,  where  rates 
within  each  class  vary  acL-ording  to  the  quantity  of  current  con- 
sumed. The  record  does  not  contain,  and  the  company  has  been 
unable  to  furnish,  the  data  which  the  Commission  should  have  in 
order  to  prepare  a  complete  schedule  of  rates ;  and  indeed  it  may 
be  urged  that  the  company  should  first  be  given  an  opportunity  to 
prepare  a  new  schedule.  I  am  of  the  opinion,  therefore,  that  in 
order  tO'  allow  sufiicient  margin  for  all  necessary  readjustments 
and  reductions  of  other  rates,  the  maximum  current  charge  should 
be  fixed  at  6^4  cents  per  kw.  hr.  for  electricity  for  lighting  or  for 
lighting  or  for  general  use.  In  arranging  a  new  schedule  of  rates, 
the  coinpany  may  well  give  favorable  consideration  to  a  low  rate 
for  power  in  view  of  the  long  hour  use  of  current  by  power  cus- 
tomers and  the  relatively  small  seasonal  fluctuations  in  their  con- 
sumption. Moreover,  the  use  of  current  for  power  involves  no 
lamp  renewals.  As  the  company  makes  an  allowance  of  one-half 
cent  to  customers  supplying  their  own  lamps,  the  maximum  rate 
for  power  should  in  no  event  be  higher  than  6  cents. 

MILO  R  MALTBIE. 
February  1,  1915. 


Stadtlandee 
vs. 
l^EW  York  Edison  Company 


No.  1395. 


EWOLDT  I 

VS.  I  ISTo.  1492 

'New  York  Edison  Company  I 


-J 


Maltbie,    Commissioner. —  The  preceding  Opinion  was  based 
upon  the  evidence  of  record  when  the  hearing  was  closed  a  second 
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time  upon  December  4,  1914.  Thereafter,  the  Merchants  Associa- 
tion was  heard  upon  its  petition  asking  that  the  Commission  make 
a  full  investigation  of  the  property,  financial  affairs,  investments, 
revenues,  rates  and  charges  of  the  Edison  Company,  that  an  ap- 
praisal and  valuation  be  made,  and  that  a  full  and  complete  scale 
of  graduated  charges  be  established  by  the  Commission.  The 
petition  did  not  ask  that  the  Merchants  Association  be  allowed 
to  intervene  in  these  cases,  but  when  counsel  for  the  Association 
was  heard  upon  his  motion,  he  amended  it  to  include  intervention. 
This  having  been  granted  by  divided  vote,  he  proceeded  in  Febru- 
ary to  introduce  testimony  which  covered  about  250  pages.  This 
evidence  warrants  no  change  in  the  conclusions  and  findings  made 
in  the  preceding  Opinion ;  rather  it  confirms  them.  I  shall  here 
confine  myself  to  a  brief  discussion  of  certain  phases  and  certain 
suggestions  made  in  the  Opinions  of  other  members  of  the  Com- 
mission, who  are  unwilling  to  recommend  such  a  reduction  in  elec- 
tric light  rates  as  seems  to  me  imperative,  unless  the  company  is 
to  be  allowed  a  higher  rate  of  return  than  is  justifiable. 

Value  of  Property. 

With  reference  to  the  necessity  for  an  appraisal,  counsel  for  the 
Merchants  Association  has  cited  a  number  of  cases  in  which  ap- 
praisals were  ordered,  but  he  has  failed  to  produce  a  single  de- 
cision which  holds  that  an  inventory  and  appraisal  must  be  made 
before  any  revision  of  rates  may  be  ordered.  In  any  rate  case,  the 
value  of  the  property  used  in  behalf  of  the  public  is  a  very  im- 
portant consideration,  but  it  is  not  necessary  that  the  value  be 
decided  on  the  basis  of  opinions  of  engineers  and  experts  rather 
than  on  the  basis  of  the  facts  as  revealed  by  the  books  and  records 
relating  to  the  property  of  the  corporation.  The  Commission  is 
agreed  that  relief  in  the  pending  cases  shall  not  be  withheld  until 
an  appraisal  is  made. 

The  basis  for  the  finding  of  my  Opinion  that  the  present  fair 
value  of  the  operative  electrical  property  of  the  Edison  Company 
is  not  in  excess  of  $60,000,000,  is  not  the  report  of  the  Legisla- 
tive Committee  of  1905.  If  it  were,  the  value  would  be  about  $3,- 
000,000  less  than  the  figure  I  have  used.  As  a  matter  of  fact, 
the  basic  information  which  is  now  a  part  of  the  record,  consists 
of  the  sworn  statements  of  the  company  with  regard  to  property 
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acquired  by  the  present  corporation  since  its  formation  in  1901, 
the  testimony  given  in  this  proceeding  by  the  auditor  for  the  Edi- 
son Electric  Illuminating  Company,  by  far  the  most  important 
corporation  absorbed  in  the  present  company  and  the  books  of 
■which  are  still  in  existence  and  not  lost  or  mislaid  and  the  sworn 
returns  of  the  officers  of  the  minor  companies  merged  in  the  pres- 
emt  corporation. 

Commissioner  Williams  seems  very  much  impressed  by  the 
blanket  entry  of  May  1,  1901,  of  "  plant  and  property,  $Y8,000,- 
000."  It  is  established  beyond  any  question  that  this  figure 
covered  not  only  the  property  acquired  on  May  1,  1901,  of  "plant 
and  property,"  but  also  $55,000,000  of  "water"  introduced  in 
the  process  of  making  the  ISTew  York  Edison  Company  out  of  the 
subsidiary  companies.  If  this  amount  is  taken  from  the  blanket 
entry  of  $78,000,000,  there  remains  a  figure  of  only  $23,000,000 
to  represent  the  electrical  property  acquired  on  May  1,  1901,  and 
about  $6,000,000  of  securities.  There  is  no  ground  for  taking 
seriously  the  book  figure  of  $78,000,000,  which  is  the  basis  for 
the  figure  of  $132,000,000  mentioned  in  Commissioner  Williams' 
Opinion.  If  account  is  taken  of  all  the  facts  in  the  record,  it  is 
clear  that  without  deducting  depreciation,  there  is  no  justification 
of  any  "  book  figure  "  for  fixed  capital  in  excess  of  $75,000,000 
and  that  even  this  figure  includes  some  $6,000,000  of  securities  of 
other  companies. 

Commissioner  Williams  refers  to  a  valuation  of  $49,000,000 
for  "  the  property  of  the  Edison  Electric  Illuminating  Company," 
said  to  have  been  made  in  an  action  in  the  Supreme  Court  of  this 
state  in  1901.  In  the  first  place,  it  should  be  noted  that  the  rec- 
ord in  that  action  is  not  in  evidence  here,  and  under  the  ruling  of 
the  Appellate  Division  of  the  Supreme  Court  in  People  ex  rel. 
Joline  vs.  Willcox,  134  App.  Div.  563,  we  have  no  right  to  base 
a  decision  upon  facts  not  in  the  record.  In  the  second  place,  the 
valuation  referred  to  was  based  on  past  and  anticipated  earnings 
of  the  company.  It  was  an  appraisal  of  certain  minority  stock 
and  not  of  the  electric  property  used  to  serve  the  public.  The 
case  had  nothing  to  do  with  the  unreasonableness  of  any  rates 
and  indicated  rather  that,  if  the  earnings  justified  a  value  of  $49,- 
000,000,  the  rates  should  have  been  reduced.  Further,  it  has  been 
decided  repeatedly  by  the  courts  that  any  valuation  based  upon 
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earnings  is  not  proper  evidence  in  a  rate  case  when  the  reasonable- 
ness of  the  earnings  and  of  the  rates,  is  under  attack.  (See,  for 
example,  Cotting  vs.  Kansas  City  Stock-Yard  Co.,  82  Fed.  Rep. 
8'50,  854.) 

Earnings. 

Commissioner  Williams  states  that  "  on  account  of  the  general 
conditions  existing  in  business,  iJhe  earnings  have  undoubtedly 
fallen  off  somewhat  in  1914  "  and  apparently  accepts  the  claim  of 
the  company  of  a  loss  of  $650,000  as  well  founded.  This  infor- 
mation; is  not  in  the  record,  but  if  ptart  of  the  company's  results 
for  1914  are  to  considered,  all  should  be.  The  company's  annual 
report  shows  an  actual  increase  of  more  than  $525,000  in  operat- 
ing revenue.  The  largest  increases  in  operating  expenses  are  in 
the  cost  of  current  and  in  the  amount  set  aside  for  renewals  and 
contingencies,  which  was  $285, 000  more  in  1914  than  in  1913. 
This  increase  is  certainly  liot  justified,  an'd  Commissioner  Wil- 
liams admits  that  "  in  view  of  the  substantial  fund  already  re- 
served for  contingencies  *  *  *  the  amount  set  aside  for  re- 
newals and  contingencies  each  year  should  be  reduced."  Any 
considerable  reduction  in  the  annual  allowance  would  mean  a  ma- 
terial increase  in  the  earnings  available  for  return  on  the  invest- 
ment in  the  form  of  interest  or  dividends. 

The  increase  in  the  cost  of  current  is  due  entirely  to  the  fact 
thiat  the  Edison  Company  purchased  a  large  part  of  its  current 
from  the  new  plant  of  the  United  Electric  Light  &  Power  Com- 
pany at  a  figure  which  is  much  higher  than  the  cost  of  generating 
current  at  its  own  stations.  The  generating  cost  in  the  Edison 
plants  per  kw.  hr.  was  less  in  1914  than  in  1913,  and  the  facilities 
for  generating  current  were  largely  increased  during  the  year. 
There  can,  therefore  be  little  doubt  that  all  the  current  needed 
could  have  been  generated  in  1914  at  the  same  cost  or  at  a  less 
cost  than  191i3. 

The  nub  of  the  situation  is  in  the  net  earnings  for  the  two 
electrical  companies,  as  both  are  owned  by  the  Consolidated  Gas 
Company.  The  profits  of  the  two  companies  before  setting  aside 
the  reserve  for  renewals  and  contingencies  were  nearly  $350,000 
greater  in  1914  than  in  19il3,  and  after  deducting  excessive 
amounts  for  renewals  and  contingencies,  the  profits  were  approxi- 
mately $8,500,000,  which  were  more  than  in  1913. 
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The  fundamental  difference  between  Commissioner  Williams 
and  myself  is  that  his  plan  will  involve  a  cut  in  the  net  earnings  of 
the  company  of  only  $1,800,000  or  $1,900,000.  I  believe  that 
the  rates  should  be  reduced  to  the  extent  of  from  $2,800,000  to 
$3,000,000.  In  other  words.  Commissioner  Williams  believes  in 
allowing  the  company  net  profits  of  about  $1,000,000  more  than 
I  do.  If  a  total  cut  of  $3,000,000  were  made,  the  company  would 
still  have  net  earnings  of  $4,800,000  which  is  Y%  upon  nearly 
$70,000,000,  whereas  the  record  does  not  warrant  a  finding  of  the 
value  of  the  property  in  excess  of  $60,000,000.  If  one  were  to 
adoijt  the  rate  accepted  by  the  United  States  Supreme  Court  in  the 
Consolidated  Gas  case,  viz.,  6%  the  company  would  have  a  return 
upon  $80  000,000  or  $20,000,000  in  excess  of  the  fair  value.  It 
is  unjust  to  the  consiuners  to  limit  the  reduction  in  the  company's 
revenue  to  $1,800,000,  for  according  to  the  Court  of  Appeals,  a 
public  service  corporation  is  entitled  to  a  fair  return  and  no  more. 
Justice  Miller  writing  the  opinion  in  People  ex  rel.  Kings  County 
Lighting  Co.  vs.  Willcox,  210  N.  Y.  479,  said: 

"  *  *  *  the  public  is  entitled  to  be  served  at  reasonable 
rates  and  the  corporation  is  entitled  to  a  fair  return  on  the  prop- 
erty used  by  it  in  the  public  service,  no  more,  no  less,  always  as- 
suming, of  course,  that  the  return  is  eoinputed  on  a  proper  valua- 
tion. That  was  not  made  so  by  statute,  but  was  the  rule  at  com- 
mon law,  which  justifies  legislatures  and  commissions  in  fixing 
rates." 

Landlord  and  Tenant  Contracts. 

It  should  be  pointed  out  further  that  the  adoption  of  an  8-cent 
maximum  without  any  meter  charge  fails  to  reach  the  problems 
of  discrimination  under  the  landlord  and  tenant  contracts.  The 
effect  would  be  to  reduce  somewhat  the  profit  of  the  landlords  and 
to  prevent  the  landlords  of  small  buildings  from  reaping  any  profit, 
but  the  large  landlords  would  still  make  a  profit.  The  expedient 
suggested,  namely,  that  the  landlord  be  required  to  provide  his 
own  meters  and  that  the  Edison  Company  be  prohibited  from  pro- 
viding more  than  one  meter,  is  highly  unsatisfactory.  It  will 
give  the  tenant  no  redress  in  case  he  complains  about  the  accuracy 
of  a  meter.  Under  present  conditions,  the  meters  belong  to  the 
Edison  Company  and  are  subject  to  the  supervision  of  the  Public 
Service  Commisision.     If  the  service  is  unsatisfactory,  the  tenant 
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may  appeal  to  the  Commission.  But  the  landlords  will  be  beyond 
the  pale  of  regulation,  and  the  Commission  will  be  powerless  to 
aid  the  tenants.  Further,  the  limitation  of  one  meter  per  con- 
sumer will  fall  harshly  upon  many  who  wish  separate  meters  to 
register  consumption  on  separate  circuits  or  for  distinct  uses.  If 
a  consumer  wants  several  meters,  he  ought  to  be  allowed  to  have 
them,  provided  he  pays  accordingly.  This  he  would  be  required 
to  do  if  a  schedule  of  meter  charges  were  established. 

Meter  Charge. 

The  refusal  of  the  Commission  to  adopt  a  meter,  consumer  or 
minimum  charge  is  directly  contrary  to  the  evidence.  The  record 
shows  clearly  that  there  are  certain  costs  which  have  no  direct 
relation  to  the  amount  of  current  consumed.  They  are  nearly  the 
same  whether  the  consumption  is  small  or  large.  Not  only  are 
these  facts  recognized  by  many  companies,  but  most  of  the  recent 
decisions  of  State  Commissions  in  electric  rate  cases  have  ap- 
proved or  required  the  establishment  of  a  meter,  consumer  or 
minimum  charge.  (See,  for  example.  In  re  Minimum  Monthly 
Charge  for  Lighting  Service,  1  IST.  J.  Pub.  Utilities  Com.  Rep. 
235 ;  Pillsbury  vs.  People's  Gas  Light  Co.,  4  N.  H.  P.  S.  C.  Eep. 
337;  Weaver  vs.  Kirksville  Light,  Power  &  Ice  Co.,  1  Mo.  P.  S. 
C.  Rep.  149;  City  of  Ripon  vs.  Ripen  Light  &  Water  .Co.,  5  Wis. 
R.  C.  Rep.  41 ;  Bucyrus  Electric  Case,  decided  by  Ohio  Public 
Utilities  Commission,  October  15,  1914.)  The  Public  Service 
Commission  for  the  Second  District  has  followed '  the  same  course 
(cf.  Fuhrman  vs.  Buffalo  General  Electric  Co.,  3  P.  S.  C.  R. 
[2d  List.  ISr.  Y.],  739,  791-2,  796). 

If  a  meter  charge  is  not  to  be  adopted,  the  factor  ought  to  be 
embodied  in  a  schedule  of  rates  in  some  other  way.  But  to  disre- 
gard the  fact  of  fixed  expenses  in  framing  a  schedule  of  rates  and 
to  say  that  all  persons  consuming  less  than  500  or  1,000  kw.  hrs. 
monthly  must  pay  the  same  rate  — '  8  cents  per  kw.  hr. —  is  illogi- 
cal, contrary  to  the  evidence,  and  will  continue  certain  unjust  dis- 
criminations which  are  now  part  of  the  rate  schedule  of  the  New 
York  Edison  Company. 

Further,  the  adoption  of  an  8-cent  maximum  rate  for  both  light 
and  power  is  illogical  and  in  no  way  justified.  The  record  shows 
that  the  cost  of  free  lamp  renewals  is  approximately  one-half  cent 
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per  kw.  hr.  This  is  au  expense  wliich  is  not  incurred  in  connec- 
tion with  the  power  business.  The  company  recognizes  this  in  its 
rate  schedule,  and  accordingly  makes  the  maximum  rate  for  power 
one-half  cent  less  than  the  rate  for  lighting,  and  makes  still  fur- 
ther concession  to  power  customers  using  more  than  200  kw.  hrs. 
The  power  business  is  to  a  great  extent  business  off  the  peak,  and 
far  less  subject  to  seasonal  fluctuation  than  lighting.  There  is, 
therefore,  no  justification  for  making  the  same  maximum  rate  ap- 
ply to  power  as  well  as  to  lighting. 

However,  if  a  reduction  of  the  maximum  rate  to  8  cents  is  con- 
sidered justifiable,  there  is  still  no  ground  for  refusing  to  reduce 
the  charge  for  current  to  7  or  6^  cents  to  the  great  mass  of  con- 
sumers and  to  install  a  meter  charge  of  50  cents,  75  cents  or  $1.00 
per  month.  A  flat  rate  of  8  cents  up  to  1,000  kw.  hrs.  per  month 
will  deprive  a  large  number  of  consumers  of  any  reduction  com- 
mensurate with  that  given  to  the  very  small  consumers.  Yet  con- 
sumers using  from  25  to  2,000  kw.  hrs.  per  month  are  the  very 
ones  who  are  now  paying  much  more  than  they  should.  With  the 
8-cent  maximum,  there  should  go  a  rate  for  current  alone  of  7  or 
6%  cents  per  kw.  hr.  Such  a  schedule  would  mean  lower  rates  to 
99  per  cent,  of  the  consumers,  would  eliminate  the  worst  forms  of 
discrimination,  would  more  equitably  distribute  the  reduction  in 
rates,  and  still  allow  a  generous  return  upon  the  fair  value  of  the 
property. 

MILO  E.  MALTBIE, 

March  10,  1915.  Commissioner. 


JUNE  28,  1916. 

Meeting  was  called  to  order  at  11  o'clock,  Senator  Thompson 
presiding. 

Mr.  Waltee  C  Oakman,  having  been  sworn,  was  called  as 
a  witness  and  testified  as  follows: 

By  Mr.  Moss: 

Q.  Mr.  Oakman,  I  will  ask  you  a  question  or  two.  When 
you  left  us  yesterday  it  was,  as  I  understood  it,  with  the  under- 
standing that  you  would  confer  with  counsel  relative  to  allowing 
the  Committee  entrance  to  papers  of  Andrew  Freedman,  deceased, 
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without  being  able  to  point  out  any  particular  papers  that  we 
needed.  Have  you  conferred  with  the  counsel  and  are  you  able 
to  state  your  position  this  morning?  A.  I  have  conferred  with 
counsel  and  I  have  decided  not  to  accord  any  such  permission. 

Q.  Do  you  mind  stating  what  counsel  you  conferred  with  ?  A. 
Stetson,  Jennings  &  Russell. 

Q.  Are  you  aware  that  Mr.  Stetson,  of  Stetson,  Jennings  & 
Eussell,  has  been  counsel  for  the  Interborough  Company  and  have 
been  paid  large  fees  by  them  ?  A.  JSTo.  They  simply  happened  to 
be  counsel  for  the  executors  of  his  estate. 

Q.  And  they  are  also  counsel  for  J.  P.  Morgan  &  Company? 
A.  I  don't  know  anything  about  that. 

Q.  Well,  I  make  that  statement  and  I  guess  there  is  no  contra- 
diction of  it,  Mr.  Quackenbush. 

Mr.  Quackenbush. —  They  are  not  counsel  for  the  Interborough. 
They  were  counsel  for  the  bankers  of  J.  P.  Morgan,  leading  up  to 
subway  contracts,  and  were  paid  by  the  Interborough.  They  are 
not  our  counsel  in  any  other  way  and  never  have  been. 

Q.  They  had  a  very  important  relation  to  the  dual  subway 
contracts.  It  was  upon  their  opinion  that  Mr.  Morgan  loaned  the 
money. 

Mr.  Quackenbush, —  Yes,  sir. 

A.  But,  Mr.  Moss,  it  is  hardly  fair  to  infer  from  the  fact  of 
their  connection  with  the  Interborough  Company  that  their 
advice  would  have  anything  to  do  with  it. 

Q.  Mr.  Oakman,  it  is  not  for  me  to  infer  anything,  but  it  is  up 
to  me  to  get  all  the  facts  relating  to  these  things.  The  reason 
why  we  have  desired  to  look  into  the  papers  of  Mr.  Preedman  is 
that  he  had  a  very  close  relation  to  all  of  these  matters,  as  has 
appeared  upon  the  testimony,  and  that  he  had  a  very  close  relation 
to  strong  political  powers  in  this  city,  Mr.  Croker  for  instance; 
that  Mr.  Preedman  is  well  supposed  to  have  received  stock  some- 
times partly  in  the  interests  of  persons  who  were  not  named,  and 
that  such  an  inspection  of  the  books  as  we  have  had,  short  and 
temporary  —  I  mean  an  incomplete  inspection  of  them  —  indi- 
cated that  he  had  handled  large  sums  of  money  through  checks  to 
bearer,  which  had  been  cashed,  aggregating  many  thousands  of 
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dollars,  along  about  the  time  when  important  steps  were  taien 
in  these  subway  transactions.  Believing  that  Mr.  Freedman  had 
relations  to  the  interests  that  we  are  required  to  inquire  into  by 
the  orders  constituting  this  Committee,  that  is  the  reason  why 
we  have  wanted  to  look  as  well  as  we  could  into  the  Freedman 
papers.  I  am  willing  to  concede,  as  a  mattea-  of  law,  that  our 
rights,  our  strict  legal  right  to  take  Mr.  Freedman's  papers  and 
go  over  them  merely  like  a  fishing  expedition,  are  questionable. 
We  might,  in  order  to  have  a  strict  legal  right  to  inspection,  have 
to  specify  particular  papers,  and  owing  to  the  nature  of  the  case, 
that  can't  be  done.  I  don't  know  there  is  anything  more  to  be  said, 
Mr.  Oakman.  In  regard  to  the  papers  that  Senator  Thompson 
asked  you  about  yesterday.  You  have  not,  by  reflection,  recalled 
any  such  papers?    A.  JSTo;  I  know  I  haven't  them. 

Q.  Before  Mr.  Shuster  takes  that  matter  up,  I  have  a  note  here 
for  Mr.  Eastman.  Mr.  Eastman,  you  say  you  wanted  some  ques- 
tions asked  of  Mr.  Belmont ;  does  it  relate  to  the  inquiry  ?  A. 
It  has  relation  to  the  inquiry  that  Senator  Thompson  was  going 
to  make  as  to  Ward  &  Gow's  right  to  exclude  The  Masses  from 
the  subway  news-stands.  I  would  like  to  ask  you,  Mr.  Belmont, 
if  I  may,  whether  your  company,  rather  whether  the  Interborough 
Company,  has  any  share  in  the  firm  of  Ward  &  Gow,  whether  your 
company  is  financially  connected  with  them. 

Mr.  Belmont. —  Has  a  financial  interest  in  Ward  &  Gow's  con- 
cern ?    Wot  that  I  know  of. 
By  Mr.  Eastman: 

Q.  Does  the  Interborough  Company  receive  any  commissions 
on  the  sales  that  Ward  &  Gow  receive  in  the  subway?  A.  No; 
and  the  contract  is  a  perfectly  clear  contract.  I  can't  recall  its 
terms  exactly. 

Mr.  Moss. —  Mr.  Belmont,  does  the  contract  express  all  the 
financial  relations  between  the  Interborough  and  Ward  &  Gow  ? 
A.  Yes. 

By  Mr.  Eastman: 

Q.  Is  there  anything  in  that  contract,  Mr.  Belmont,  which 
allowed  them  to  exercise  a  censorship  as  tO'  what  magazines  they 
would  sell  on  the  subway  ?    A.  I  don't  recall. 
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Q.  Would  you  mind  giving  me  your  personal  opinion  as  to 
■whether  you  think  they  have  a  right  to  exclude  magazines  from 
the  subway  stands  because  they  don't  like  them?  A.  I  won't 
express  an  opinion  as  to  that,  a  personal  opinion. 

Q.  Mr.  Belmont,  is  Ward  &  Gow's  function  there  a  public 
service;  in  your  opinion  ?  A.  They  conduct  news-stands  under  the 
same  privileges  as  any  news-stands,  I  presume. 

Q.  Well,  is  the  function  of  any  news-stand  —  dp  you  mean  to 
say  "  no  "  to  my  question,  or  "  yes  "  ?  A.  I  don't  quite  understand 
the  purport  of  it.  A  public  service  —  they  are  news-stands.  They 
conduct  a  news-stand  like  any  other  news-stand.  I  don't  know 
what  you  mean.  Do  you  mean  that  they  have  a  moral  obligation 
to  the  public  ?    Is  that  what  you  mean  ? 

Q.  I  am  more  interested  in  their  legal  obligations  than  I  am  in 
their  moral  obligations,  and  I  believe  if  they  are  of  public  service, 
they  have  some  legal  obligations  that  they  have  not  if  they  are  not 
of  public  service.     A.  I  can't  help  you  on  that. 

Q.  Mr.  Belmont,  the  Interborough  Company  is  of  public  service, 
isn't  it  ?    A.  Yes. 

Q.  Well,  doesn't  the  relation  between  the  Interborough  Com- 
pany and  Ward  &  Gow  entail  the  conclusion  that  they  also  are  a 
public  service?  A.  I  could  not  express  anything  but  an  opinion 
on  that  subject. 

Q.  That  is  exactly  what  I  want  you  to  express.  It  would  help 
a  lot  if  you  would  express  an  opinion.     A.  Why? 

Q.  Because  your  opinion  is  very  important.  A.  I  don't  see 
that  it  is.  My  private  opinion  do^es  not  seem  to  be  pertinent  here 
on  a  question  of  that  kind.  You  are  asking  me  about  the  actual 
relations  between  the  two.  Ward  &  Gow  Company,  and  so  far  as 
the  Ward  &  Gow  Company  is  involved  as  a  public  service  as  to 
its  contract  with  the  Interborough,  I  can't  give  you  an  opinion. 

Q.  May  I  ask  you  if  you  have  an  opinion  about  it  ?  A.  As  to 
whether  an  objectionable  publication  should  be  sold  there  or  not? 

Q.  Yes.  A.  Yes ;  I  think  if  there  was  any  legal  method  of  pre- 
venting an  objectionable  publication  from  being  sold  on  a  stand, 
it  ought  to  be  done. 

Q.  Will  you  tell  me  whether  you  have  an  opinion  as  to  whether 
Wai'd  &  Gow  is  a  public  service  ?  A.  I  can't  give  you  that  either. 
It  would  be  worthless. 
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Senator  Thompson. —  Of  course,  the  difference  between  the  use 
of  the  word  "  legal "  and  "  proper  "  is  apparent.  They  are  also 
necessarily  interested  in  what  is  proper,  to  mean  legal  or  illegal. 
Now,  with  that  explanation,  from  what  I  have  heard  of  this  Ward 
&  Gow  matter,  I  think  that  whatever  Ward  &  Gow  have  done  has 
been  legal  up  to  date. 

Mr.  Eastman. —  Don't  you  think,  Senator  Thompson,  that  Mr. 
Belmont's  opinion  would  be  pertinent  to  the  question  of  whether  a 
law  would  be  proper  or  not  ?  A.  I  should  think  so ;  very  much  so. 
By  Mr.  Eastman: 

Q.  Won't  you  give  us  your  opinion,  Mr.  Belmont  ?  A.  I  don't 
think  I  want  to  give  my  opinion  on  a  subject  like  that.  You  would 
have  to  make  that  a  very  specific  question. 

Senator  Thompson. —  I  think  what  Mr.  Eastman  had  in  mind 
was  this :  For  instance,  a  public  service  is  carrying  the  public  on  a 
car  or  furnishing  gas  to  the  public,  or  electric  light  to  the  public, 
or  performing  a  service  for  the  public.  That  is  what  he  means  by 
a  public  service.  For  instance,  the  Interborough  Company  is 
engaged  in  a  public  service.  Now  he  wants  to  know  if,  in  your 
opinion,  the  sale  of  these  magazines  on  the  news-stands  of  the 
Interborough  is  a  public  service;  that  is  to  say,  service  that  they 
are  bound  to  give  to  the  public;  it  is  in  the  nature  of  a  monopoly. 
And  he  also  wants  an  opinion  as  to  whether  or  not  —  now  being 
under  the  jurisdiction  of  the  public  service  —  it  should  be. 

Mr.  Belmont. —  It  is. 

Mr.  Moss. —  I  think  we  had  better  dispose  of  the  unfinished 
matter  with  Mr.  Belmont.  You  have  arranged  so  that  I  have  a 
copy  of  the  matters  on  appeal  and  I  read  from  page  371  what  I 
think  you  had  in  mind.  A  question  was  asked  of  you :  "  Q.  You 
have  here,  I  think,  your  counsel  tells  me,  the  distribution  that  you 
made  to  other  persons  of  some  of  this  $1,500,000  of  stock.  Can  I 
have  that?  "  Mr.  Anable  then  speaks  and  says:  "  Mr.  Belmont 
will  correct  me  if  this  is  not  so.  I  understand)  that  the  15,000 
shares  were  distributed  by  August  Belmont  &  Co.,  as  follows: 
10,000  shares  to  Mr.  August  Belmont,  1,000  shares  to  Mr. 
McDonald,  the  remaining  4,000  shares  were  retained  by  the  finp 
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as  a  firm  asset,  less  a  few  shares  that  were  distributed  to  different 
employees  of  the  firm  to  reward  them  in  accordance  with  their 
respective  interests.  What  was  done  ultimately  with  the  balance 
of  the  4,000  shares  as  a  firm  asset,  I  do  not  know."  That  is  what 
you  referred  to  and  that  is  what  you  have  stood  upon  in  the  exam- 
ination?   A.  Yes. 

By  Mr.  Moss: 

Q.  And  you  don't  now  remember  what  was  done  with  those 
4,000  shares?    A.  You  mean  that  the  firm  had? 

Q.  Yes.  A.  It  was  distributed  according  to  our  firm  arrange- 
ment. 

Q.  In  stock?    A.  Yes. 

Q.  Did  Richard  Croker  get  any  of  that  stock  ?  A.  ISTo ;  nobody 
outside  of  the  firm. 

Q.  Did  Mr.  Croker  get  any  stock  in  any  company  connected 
with  the  subways  or  the  organization  thereof?  A.  I  don't  know; 
1  think  so,  but  if  he  did,  whatever  interest  he  had  probably  came 
through  Mr.  Freedman. 

Q.  You  mean  to  say  whatever  was  given  to  Mr.  Croker  went 
into  the  name  of  Mr.  Freedman?  A.  I  presume  so.  Mr.  Freed- 
man, largely,  had  charge  of  Mr.  Croker's  affairs.  I  mean  business 
connections. 

Q.  Now,  there  was  read  into  the  record  in  that  case,  a  letter 
written  by  you  to  Mrs.  L.  C.  Langford,  which  I  find  on  page  446 
as  follows: 

"  Mrs.  L.  C.  Lang-ford,  147  Williow  Street,  Brooklyn,  N.  Y. : 
"  Dear  Madam. —  On  my  return  from  the  south  I  received 
your  letter  of  February  20th,  accompanied  by  a  statement. 
Your  letter  requires  really  no  reply,  but  I  feel  it  due  to 
myself  that  the  vulgar  error  into  which  you  have  fallen  should 
be  met  with  the  facts. 

"  August  Belmont  &  Company  are  and  always:  have  been 
the  fiscal  agents  of  the  Interborough  interests.  It  was  neces- 
sary to  find  an  existing  railroad  company  through  whose 
charter  the  Interborough  Eapid  Transit  Company  could  be 
organized,  and  the  road  when  constructed,  operated  by  lease 
from  the  Eapid  Transit  Subway  Construction  Company,  in 
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view  of  the  fact  tliat  at  the  outset  of  the  work  of  building  the 
subways  the  required  legislation  could  not  be  had  for  securing 
a  charter  for  a  railroad  company  to  operate  the  subway  lines. 

"  August  Belmont  &  Co.  found  and  bought  the  Pelham 
Park  and  City  Island  Eailroads  as  the  only  roads  available 
having  a  suitable  charter  for  a  railroad  company,  and  which 
could  be  bought. 

"  It  was  understood  by  the  board  of  directors  at  the  time, 
that  the  property  was  to  be  ultimately  turned  over  to  the 
Interborough  Rapid  Transit  Company  at  cost. 

"  All  the  members  of  the  board  of  directors,  including  your 
friend,  the  late  General  James  Jourdan,  advocated  and 
approved  this  transaction,  which  was  a  legitimate  one  in 
every  particular  and  not  an  excessive  compensation  for  the 
great  work  accomplished. 

"  So  far  as  your  reference  tO'  the  monoroad  is  concerned, 
I  make  no  comment  excepting  to  say  that  it  is  wholly  and 
unjustifiably  inaccurate. 

"  I  remain,  yours  truly, 

"  August  Belmont." 

Then  there  was  another  clause  which  Mr.  Hodge  had  not  read 
and  which  reads  as  follows: 

"  The  enabling  legislation,  at  first  unobtainable,  was  finally 
secured,  and  the  Pelham  Park  and  City  Island  railroads  were 
then  turned  over  at  cost.  Their  value  and  the  value  of  my 
firm  and  my  own  services  in  organizing  and  building  the 
subway  formed  together  the  ba,sis  of  an  issue  of  $1,500,000 
of  the  Interborough  Rapid  Transit  Company's  stock,  there 
having  been  no  provision  made  in  the  beginning  of  the  en- 
terprise for  compensation." 

Now  in  that  letter,  Mr.  Belmont,  it  is  stated  that  the  prop- 
erty was  to  be  ultimately  turned  over  to  the  Interborough  Rapid 
Transit  Company  at  cost,  but  the  record  upon  the  books  of  the 
company  shows  that  it  was  turned  over  to  the  company  at  a 
million  five  hundred  thousand  dollars,  and  that  is  where  you 
came  into  the  matter,  Mr.  Shuster. 
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Mr.  Shuster. —  Mr.  Belmont,  yoiu  organized  the  Subway  Con- 
struction Company  or  what  is  known  as  the  Rapid  Transit  Sub- 
way Construction  Company,  and  you  also  organized  the  Inter- 
borough  Eapid  Transit  Company.  The  Construction  Company 
was  organized  for  purposes  of  taking  over  the  McDonald  con- 
tracts, constructing  the  original  existing  subway.  Is  not  that 
a  fact?  A.  Yes,  but  I  explained  to  you  it  did  not  take  an  as- 
signment; it  was  organized  to  perform  the  contract  which  Mc- 
Donald had  sigTied.  It  did  not  take  an  assignment  of  the  con- 
tract for  the  reasons  that  I  explained. 

Q.  Now,  at  the  organization  of  the  Interborough  Rapid  Tran- 
sit Company,  that  corporation  acquired  all  of  the  outstanding 
capital  stock  of  the  Construction  Company?     A.  Yes. 

Q.  Amounting  to  six  millions  of  dollars,  par  value.  That  stock 
was  paid  for  by  an  exchange  of  the  stock  of  the  Interborough 
Rapid  Transit  Company  on  a  basis  of  160.    A.  Yes. 

Q.  Can  you  tell  or  do  you  recall  what  was  the  market  value 
of  any  of  the  Construction  Company's  stock  at  that  date.  May 
14,  1902?  A.  I  could  not  tell  you;  if  there  were  any  sales  of 
it  they  were  absolutely  private.     There  was  no  public  market. 

Q.  Well,  in  arriving  at  that  price  as  a  basis  of  exchange  of 
these  securities,  how  was  that  determined  ?  What  was  the  method 
pursued  by  the  directors  of  the  Interborough  Rapid  Transit  Com- 
pany to  assert  that  value?  A.  Well,  at  thati  time  there  was  no 
reason  to  believe  that  the  construction  company  note  would  be 
carried  out  for  the  face  of  the  sub-contracts  represented  a  cost 
of  only  somewheres  in  the  neighborhood  of  twenty-six  millions, 
if  I  remember  rightly.  That  is  those  were  the  sub-contracts  that 
were  signed,  and  nobody  could  tell  whether  that  might  not  be 
the  real  outcome;  if  that  was  the  fact,  there  was  then  a  large 
profit,  a  profit  of  millions  of  dollars,  because  the  contract  was 
for  thirty-five  million.  As  I  told  you,  the  contract  exceeded  that 
very  largely. 

Q.  You  mean  by  that  that  the  stock  value  at  the  time  of  trans- 
fer to  the  Interborough  as  it  subsequently  developed  was  not 
worth  160  ?  A.  It  was  worth  a  great  deal  more.  The  construc- 
tion feature  appeared  at  that  time  to  represent  a  profit  of  eight 
million,  and  the  contract  carried  with  it  the  right  to  operate,  and 
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you  know  what  that  is  now,  so  that  the  exchange  was  a  very  fair 
one.  As  a  matter  of  fact,  and  what  the  company  got,  was  this 
construction  of  all  that  belonged  to  it. 

Q.  Were  the  stocks  of  the  Subway  Construction  Companj: 
Vv^dely  scattered?     A.  ISTo. 

Q.  They  were  held  in  the  hands  of  a  few  ?     A.  Yes. 

Q.  And  the  stockholders  of  the  Construction  Company  were  in 
the  main  the  same  stockholders  and  incorporators  wdth  the  Inter- 
borough  Eapid  Transit  Company,  were  they  not?  A.  They  be- 
came so  by  exchange.  They  exchanged  their  Construction  Com- 
pany stock  for  the  Interborough  Eapid  Transit;  that  is  the  way 
they  became  stockholders.  Through  that  exchange  on  the  basis 
of  160. 

Q.  It  is  a  fact  that  this  stock  was  only  partly  paid  at  the  time 
of  the  transfer  to  the  Interborough  ?     A.  Yes,  at  40  per  cent. 

Q.  It  was  sold  for  exchange,  subject  to  a  payment  of  40  per 
cent  of  its  par  value?     A.  Yes. 

Q.  And  that  40  per  cent  on  the  six  million  was  subsequently 
paid  to  the  Construction  Company  by  the  Interborough  Eapid 
Transit.  A.  I  don't  recall  that.-  I  believe  that  was  so  as  to  make 
it  fully  paid. 

Q.  That  is  what  the  records  show,  so  that  so  far  as  the  stock 
transaction  was  concerned  that  stock  has  cost  the  InterboTOugh 
Eapid  Transit  Company  the  160  per  share  at  the  time  of  its 
acquisition  and  40  per  cent  of  the  par  in  addition  in  cash  ?  A. 
That  is  what  it  represented. 

Q.  Do  you  know  what  stock  is  worth  to-day  —  the  Subway 
Construction  Company  stock?     A.  ISTo,  I  could  not  say. 

Q.  It  is  not  on  the  market  at  all.  A.  It  is  used  by  the  Inter- 
borough now  in  its  bids  for  construction. 

Q.  That  stock  control  is  in  the  hands  of  the  Interborough,  the 
operating  and  lease  rights  of  the  subway  system.  A.  ISTo,  that 
was  assigned  to  the  Interborough.  The  Interborough  Eapid 
Transit  has  that. 

Q.  So  that  the  Interborough  Eapid  Transit  Company  owned 
by  an  assignment  the  lease  rights  ?  A.  That  was  not  assigned 
until  a  great  many  years  afterwards,  because  it  was  still  carried 
in  the  name  of  John  B.  McDonald.     I  can't  recall  the  date. 
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Q.  Now,  tlie  other  day,  Mr.  Belmont,  A.  He  retained 

the  contracts  until  the  actual  assignment  of  the  lease  was  made, 
which  was  long  after  the  work  was  finished,  and  then  of  the  lease 
afterwards. 

Q.  Did  not  McDonald  assign  whatever  interest  he  had  in  that 
lease  at  the  time  of  the  organization  of  the  Interborough  ?  What 
was  it  that  McDonald  turned  over  or  surrendered  to  the  Inter- 
horough  Company  for  which  he  received  two  million  five  hundred 
dollars  par  value  of  the  stock  of  the  Interborough  Company,  and 
v\-hich  on  the  books  of  the  company  is  described  as  the  remain- 
ing one  for  the  interest  in  the  subway  lease?  A.  Well,  McDon- 
ald had  an  interest  at  the  outset.     He  was  to  receive  25  per  cent. 

Q.  He  was  to  receive  25  per  cent  of  what?  The  profits?  Or 
25  per  cent  interest?     A.  Of  the  interest. 

Q.  In  the  leasehold  itself?     A.  Yes. 

Q.  Well,  now,  did  not  he  on  the  ith  day  of  May,  1902,  the 
time  of  the  transfer  of  the  capital  stock  of  the  Subway  Construc- 
tion Company,  assign  to  the  Interborough  Company  that  one- 
fourth  interest  in  the  leasehold  right?  A.  I  don't  understand. 
The  agreement  which  was  made  with  him  was  made  —  was  it 
in  1902? 

Q.  Apparently,  from  the  books.  A.  Those  were  the  terms 
made  at  that  time. 

Mr.  Quackeubush. — ■  Mr.  Shuster,  I  see  that  this  is  not  clear  in 
Mr.  Belmont's  mind.  I  will  be  glad  to  give  jou  dates  with  regard 
to  these  exact  transactions.,  because  I  handled  them  myself. 

Mr.  Shuster. —  You  mean  the  date  of  the  actual  transactions. 
Well,  it  might  be  useful  if  you  can  give  us  a  brief  abstract  of 
that. 

Mr.  Belmont. —  It  is  too  long  ago,  I  can't  give  the  exact  date. 

Mr.  Shuster. —  Mr.  Mason  tells  me  that  the  abstract  that  you 
speak  of  is  among  the  exhibits.  The  abstract  that  you  speak  of 
is  one  that  details  a  history  of  transactions  subsequent  to  May 
13,  1902.  Now,  what  took  place  on  May  2,  1902,  when  Mr. 
McDonald  received  the  two  million  five  hundred  thousand  of  par 
value  Interborough  stock  ?     What  did  he  part  with  for  that  ?     A. 
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Well,  he  parted  with  his  interest  in  the  operating  feature  of  the 
contract. 

Q.  The  operating  feature  is  covered  by  lease.  A.  What  do 
you  mean;  there  is  no  lease.  The  contract  that  he  made  with 
the  city  was  to  build  the  subway  and  operate  it. 

Q.  Yes,  but  it  was  in  effect  a  lease.  A.  Yes,  and  that  part 
of  the  contract  had  a  value. 

Q.  And  that  is  what  he  transferred  at  the  inception  of  the  In- 
terborough?     A.  Yes. 

Q.  And  later  ooi,  when  he  assigned  —  by  due  assignment  the 
contract  or  any  portion  of  the  contract  in  which  he  had  an  in- 
terest, was  he  again  compensated  for  that?  A.  ~So,  not  that  I 
know  of. 

Q.  The  other  day  "when  you  were  here  you  referred  to  some 
transactions  on  the  books  of  the  co'inpany,  the  Subway  Construc- 
tion Company,  as  having  been  in  error  as  to  the  Pelham  Park 
and  City  Island  Railroad  transaction.  We  find  in  the  journal 
entries  of  May  14,  1902,  this  item,  "  Pelham  Park  and  City 
Island  Railroad  bought  from  August  Belmont  &  Co.  one  million 
five  hundred  thousand  dollars."  A.  Well,  whatever  way  they 
put  that  in  their  books  they  did  that  probably  under  the  advice 
of  counsel,  and  I  don't  know  what  bearing  that  has  upon  the  ques- 
tion, but  the  facts,  nevertheless,  so  far  as  our  understanding,  that 
is  August  Belmont  &  Co.,  that  they  were  turning  that  over,  and 
for  turning  over  the  entire  undertaking  as  they  were  carrying  it 
all  in  their  own  name,  that  was  their  compensation. 

Q.  Your  position  now  is  that  August  Belmont  &  Co.  were 
simply  acting  as  the  agents  to  get  that  stock  for  the  Interborough  ? 
A.  We  were  acting  as  a  syndicate.  These  interests  were  repre- 
sented by  participation  certificates,  not  stock. 

Q.  The  setting  up  on  the  books  of  the  purchase  price  of  the 
Pelham  Park  and  City  Island  Railroad  Company  at  a  million 
and  five  hundred  thousand  dollars  was  inaccurate?  A.  Tech- 
nically, it  turned  out  to  be. 

Q.  What  do  you  mean  by  that  ?  A.  I  mean  by  that,  that  that 
was  not  the  only  consideration. 

Q.  Well,  this  item  was  set  up  on  the  books  of  the  company  with 
sojne  source  of  authority,  was  it  not?     A.  I  presume  so. 
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Q.  And  do  you  know  by  whose  authority  ?  A.  I  do  not.  You 
wiJl  have  to  ask  the  Comptroller  as  to  that. 

Q.  You  were  not  the  auditor  at  that  time,  Mr.  Gaynor? 

Mr.  Gaynor. —  'Ho. 

Q.  That  is  your  present  version  of  the  consideration  for  the 
million  five  hundred  thousand  dollars,  is  it  not? 

Mr.  Belmont. —  Really,  I  must  refer  you  to  this  suit,  and  I 
can't  recall  these  details  with  sufficient  accuracy  to  answer  these 
questions,  and  inasmuch  as  they  are  all  of  record  there,  when  this 
suit  was  being  prosecuted,  I  had  the  opportunity  of  refreshing 
my  memory,  but  I  am  not  carrying  these  matters  in  my  mind 
from  day  to  day;  I  have  other  things  to  think  of. 

Q.  Did  August  Belmont  receive  any  profit  upon  the  turning 
over  of  the  Pelham  Park  and  City  Island  Railroad  Company  to 
the  Interborough  Company?  A.  It  is  all  one  transaction,  and 
it  does  not  represent  that  at  all.  The  amount  that  was  paid  was 
stated.     The  real  intention  was  simply  the  reimbursements. 

Mr.  Moss. —  It  was  right  in  connection  with  that,  Mr.  Bel- 
mont, that  you  were  asked  on  page  456,  "  Q.  You  have  been  re- 
ceiving $50,000  a  year  for  these  services  from  the  Interborough  ? 
A.  As  a  salaried  officer  —  quite  a  separate  matter.  Q.  And  you 
received  $50,000  before  that  during  all  this  time,  from  the  Rapid 
Transit  Subway  Construction  Company  ?  A.  Quite  so  —  for  my 
technical  work.  Q.  And  $25,000  for  the  fiscal  agency  of  your 
firm?  A.  I  might  have  been  Robinson  and  received  it.  Q.  Did 
you  consider  that  when  you  put  in  your  services?  A.  I  didn't 
consider  that. 

"  Q.  I  want  to  have  your  testimony  consistent  if  I  can.  I  be- 
lieve that  you  have  testified  before  just  the  opposite  of  what  you 
have  testified  now,  and  that  you  have  testified  that  no  services 
after  the  organization  of  the  Interborough  Rapid  Transit  Com- 
pany were  included  in  the  services  for  which  you  were  compen- 
sated by  the  issue  of  $1,500,000  of  stock  ? " 

That  question  was  objected  to  and  the  objection  was  withdrawn, 
but  witness  answered,  "  I  never  said  it.  If  I  did  it  was  a  mis- 
understood question." 
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Now  this  million  and  a  half  represented,  so  far  as  the  railroad 
company  was  concerned,  about  $240,000,  wasn't  it? 

Mr.  Shuster. —  Two  hundred  seventy  odd  thousand. 

Mr.  Moss. —  $270,000,  the  price  of  the  railroad,  and  the  price 
of  the  services,  but  the  question  here  referred  to  the  various  sal- 
aries you  were  receiving,  the  compensation  that  you  were  receiv- 
ing, salaries  for  the  extra  money  that  you  were  receiving.  A.  I 
was  conducting  every  detail  of  the  affairs  of  the  company. 

Mr.  Moss.^ —  The  other  day  when  you  spoke  of  that  you  spoke 
of  that.  You  said  you  signed  all  their  checks  and  that  is  the  only 
service  that  the  record  showed  that  you  rendered.  A.  I  meant 
I  went  as  far, —  every  detail  of  the  work  in  progress  was  under 
my  direct  supervision,  and  I  gave  up  my  entire  time  to  it  and 
received  a  salary.  That  was  a  different  thing.  It  had  nothing 
to  do  in  general  with  large  services  which  included  everything 
I  stated  to  you  the  other  day. 

Mr.  Shuster. —  Mr.  Belmont,  your  partnership  did  not  render 
any  itemized  statement  of  its  claim  for  this  million  five  hundred 
thousand  dollars  to  the  Interborough  Company  at  any  time,  did 
it?     A.  No. 

Q.  Did  you  carry  on  the  books  of  your  firm  items  of  the  ser- 
vice?    A.  No. 

Q.  Were  there  any  writings  establishing  the  syndicate  of  which 
you  were  the  syndicate  manager?  A.  Yes,  the  syndicate  agree- 
ment was  a  signed  document  from  the  very  outset. 

Q.  It  was  in  that  agreement  that  you  were  appointed  manager, 
and  as  you  stated  you  were  given  practically  carte  blanche  as  to 
the  methods  in  regard  to  the  Pelham  Park  and  City  Island.  A. 
It  did  not  mention  any  particular  railroad. 

Q.  This  syndicate  was  for  the  purpose  of  organizing  and  oper- 
ating the  company  to  take  over  the  subway  contracts.  A.  The 
syndicate  was  for  the  purpose  of  constructing  the  subway  and  pro- 
viding ultimately  for  the  organization  of  a  company  which  would 
operate  it. 

Q.  How  long  prior  to  the  organization  of  the  Interborough  was 
that  syndicate  entered  into?  A.  I  don't  recall  at  all  as  to  the 
matter  of  dates. 
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Mr.  Quackenbush.. —  Mr.  Shuster,  Mr.  Belmont  has  an  engage- 
ment at  12.30.     It  is  now  12.20. 

Mr.  Belmont. —  I  asked  Mr.  Moss  particularly  that  I  should 
be  examined  early  and  relieved  to-day  at  12.30.  Of  course  I 
have  no  direct  communication  with  you,  but  I  supposed  —  I  was 
here  at  11  o'clock. 

Senator  Thompson. —  I  am  very  sorry  I  was  detainod. 

Mr.  Quackenbush. —  Mr.  Belmont  has  an  important  meeting  at 
12.30  and  he  can  be  excused  now. 

Senator  Thompson. —  Could  you  come  back  this  afternoon  or 
late  this  evening? 

Mr.  Belmont. —  You  see  this  line  of  examination  means  that 
I  would  have  to  answer  promptly  in  connection  with  things  that 
happened  fifteen  years  ago  and  I  can't  answer  that. 

Mr.  Moss. —  There  are  matters  that  I  want  to  examine  yon 
particularly  on,  that  did  not  occur  fifteen  years  ago,  but  have  to 
do  with  the  negotiations  of  the  dual  subway  contracts  and  those 
are  very  important,  and  this  examination  would  not  be  complete 
without  getting  this  information.  I  want  to  take  up  with  Mr. 
Belmont  the  negotiations  of  the  dual  contracts,  the  attitude  of 
the  Board,  what  they  did  and  how  things  were. 

Senator  Thompson. —  I  think  we  understand  tbat  City  Island 
matter.  I  don't  think  there  is  any  need  of  goii.,j,  farther  into 
that.  Mr.  Moss  now  simply  wants  to  examine  you  on  what  you 
know  about  these  dual  subway  contracts,  and  if  you  could  come 
this  afternoon  we  would  like  it ;  if  you  can't 

I  apologize  for  my  delay.  I  attempted  to  communicate  with 
Albany  and  I  did  not  get  down  here  on  time. 

Mr.  Belmont. —  I  will,  if  you  insist  upon  my  coming  to-mor- 
row; you  can  well  understand  that  I  have  important  matters  to 
attend  to. 

Mr.  Moss. —  We  will  take  an  evening  session  with  you,  Mr. 
Belmont. 
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Mr.  Belmont. — -I  can't  see  that  the  questions  which  refer  to 
the  organization  of  the  Interborough  and  the  beginning  of  all 
this,  and  the  construction  of  the  subway  and  even  this  City  Island 
matter  —  they  are  all  a  matter  of  record  and  I  can't  see  what 
light  I  con  throw  upon  it. 

Mr.  Shuster. —  I  don't  wish  to  ask  any  more  questions  on  that. 

Mr.  Belmont. —  You  asked  me  to  speak  from  memory  matters 
that  I  can't  answer  correctly  in  that  way. 

Mr.  Moss. —  The  question  is  whether  it  will  be  this  afternoon 
or  to-morrow  morning  on  the  main  issues,  or  to-night. 

Senator  Thompson. —  I  want  to  put  in  the  record  as  an  exhibit 
the  Interborough's  and  the  directors  of  the  Interborough  —  an 
exhibit.  History  of  the  Libel  Suit  of  Clarence  H.  Venner  against 
August  Belmont,  and  statement,  in  reference  thereto,  dated  June 
18,  1913,  by  T.  P.  Shonts,  president  of  the  Interborough  Eapid 
Transit  Company. 

Mr.  Shuster. —  I  wonld  suggest  at  this  point  that  all  of  the 
testimony  taken  before  the  sub-committee  in  reference  to  the  In- 
terborough Rapid  Transit  Company's  transactions,  together  with 
the  exhibits,  be  introduced  into  the  record  at  this  point,  and  then 
I  will  dictate  later  to  the  stenographer  in  detail  what  those  ex- 
hibits are. 

Mr.  Moss. — ^We  want  you  to  fix  the  time  and  we  will  adjust 
ourselves  to  it. 

Mr.  Belmont. —  Can't  you  make  it  short  ?  Don't  you  think  it 
would  be  better  when  you  get  here  to  telephone  for  me,  than  to 
have  me  wait  for  you? 

Senator  Thompson. —  I  will  do  that. 

Mr.  Moss. — ^Mr.  Chairman,  this  is  Mr.  Max  Eastman,  who 
has  a  matter  of  importance  to  bring  before  this  Committee. 

Mr.  Eastman. —  Senator  Thompson,  I  want  to  make  a  com- 
plaint against  the  firm  of  Ward  &  Gow  for  excluding  my  mag- 
azines from  the  subway  stands.  May  I  ask  you  if  there  is  a 
representative  of  the  firm  here  ? 
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Senator  Thompson. —  Mr.  Ward  was  subpoenaed  to  be  here, 
and  he  called  me  up  through  his  lawyer  this  morning  and  said 
he  was  very  busy  and  he  did  not  want  to  come.  He  said  he  sup- 
posed he  had  covered  the  situation  when  he  was  here  the  other 
day.  I  told  him  that  as  far  as  the  Committee  was  concerned, 
we  had  asked  him  all  the  questions  that  we  desired  to  ask,  but 
I  asked  him  to  come  here  because  I  thought  some  people  were 
coming  here  who  might  want  to  criticize  his  company  for  remov- 
ing their  magazine  from  subway  stands.  So  the  arrangement  is 
that  Mr.  Bisbee,  one  of  the  attorneys  of  Mr.  Ward,  is  here,  and 
at  any  time  Mr.  Ward  may  be  needed  here  his  attorney  will  call 
him  on  the  telephone. 

Mr.  Eastman. —  I  am  glad  that  there  is  somebody  here  to  repre- 
sent him,  because  I  want  to  say  that  in  making  this  complaint  I 
don't  wish  to  impugn  in  any  way  the  motive  of  Ward  &  Gow. 
My  reason  for  thinking  this  is  that  I  know  it  cost  him  a  good 
deal  of  money  to  exclude  our  magazine  from  the  subway  stands, 
but  I  suppose  that  he  is  bothered  a  good  deal  by  certain  special 
interests  who  would  like  to  consign  our  magazine  to  hell.  How- 
ever, I  have  no  reason  to  identify  Mr.  Ward's  motives  with  theirs. 
I  think  it  is  his  judgment,  and  not  his  motives,  which  are  unen- 
lightened, and  in  presenting  this  cO'mplaint  I  am  as  much  moved 
by  enlightening  the  motives  of  that  firm  as  I  am  in  the  hope  of 
getting  any  redress  through  that  firm. 

Mr.  Moss. —  The  Guaranty  Trust  Company  and  Jacques  S. 
Cohen  were  called  and  did  not  respond. 

Mr.  Eastman. — ■  Senator  Thompson,  I  have  been  told  by  one 
of  the  most  eminent  lawyers  in  ISTew  York  that  Mr.  Ward  has 
no  legal  right  to  refuse  to  sell  me  space  on  those  news-stands  so 
long  as  I  do  not  publish  anything  that  is  unlawful,  but  I  was 
told  in  the  same  breath  that  in  order  to  prove  this  I  would  have 
to  have  money  enough  to  carry  through  an  extended  proceeding. 

Senator  Thompson. —  My  position  was  that  his  position  was 
legal,  as  based  upon  the  law  and  the  decisions  of  the  courts  up  to 
date.  Of  course  what  some  courts  might  decide  on  a  matter  that 
has  not  been  adjudicated,  no  lawyer  can  prophesy. 
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Mr.  Eastman. —  I  am  not  competent  to  discuss  that,  but  I  un- 
derstand that  Mr.  Ward  said  before  your  Committee  that  he  never 
did  exclude  any  magazine  except  on  the  grounds  of  decency  and 
religion.  I  suppose  that  Mr.  Ward-  will  have  to  say  that  our 
magazine  is  either  indecent  or  blasphemy,  and  I  would  like  to  ask 
Mr.  Ward,  through  his  representative,  not  as  a  point  of  law,  but 
just  as  a  matter  of  ordinary  propriety  of  conduct,  whether  it 
would  not  be  a  proper  proceeding  for  the  people  who  claimed  to 
him  that  our  magazine  is  a  criminal  publication,  to  go  to  the  dis- 
trict attorney  about  it.  This  seems  to  be  the  answer  that  is  made 
tc  those  interests  which  claim  that  our  magazine  is  indecent,  by 
certain  respectable  institutions.  It  is  on  the  reading  tables  of 
the  New  York  Public  Library,  Barnard  College,  etc.,  and  it  is  a 
very  strange  thing  how  many  perfectly  respectable  people  in  this 
community  seem  to  want  to  pay  a  dollar  for  this  monthly  install- 
ment of  blasphemy  and  indecency.  I  might  remark  that  John 
D.  Rockefeller  has  personally  subscribed  to  The  Masses,  although 
I  try  to  malce  it  just  as  unpleasant  reading  for  him  as  I  pos- 
sibly can. 

Senator  Thompson. —  It  costs  a  dollar  a  month? 

Mr.  Eastman. —  It  costs  a  dollar  a  year. 

Whatever  may  be  the  law,  I  want  to  present  from  the  stand 
point  of  very  ordinary  justice  how  outrageous  this  "  Russian  cen- 
sorship "  that  Mr.  Ward  operates  is.  Let  us  suppose  that  The 
Masses  is  an  ordinary  business  and  that  I  am  making  a  small 
living  out  of  it.  I  obviously  can't  make  a  very  large  living  out 
of  it,  because  it  is  too  good,  too  artistic  for  that.  I  sell  between 
one  thousand  and  two  thousand  copies  on  the  subway  (or  I  did), 
and  that  nets  me  an  income  of  $70  to  $140  a  month.  Besides 
that  it  gives  me  an  excellent  advertising  for  my  magazine,  to  have 
it  on  those  stands,  and  it  brings  my  published  advertisements  be- 
fore about  three  or  four  thousand  readers,  and  lets  the  advertisers 
know  that  I  am  operating  a  live  magazine,  which  is  on  the  news- 
stand. I  suppose  that  is  worth  another  $100  a  month.  Mr.  Ward 
deprives  me  of  an  income  of  $300  a  month,  approximately,  by 
this  tyrannical  action  of  his.  In  other  words,  he  drives  me  out 
of  business ;  assuming  I  am  in  this  thing  as  a  business,  he  drives 
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me  O'Ut  of  business  on  the  gi-ound  that  I  am  publishing  blasphemy 
and  indecency,  although  neither  he  noT  anybo'dy  else  has  ever  had 
or  will  have  the  audacity  to  make  that  complaint  to  the  proper 
authority,  the  district  attorney.  But,  as  a  matter  of  fact,  the  in- 
justice is  a  good  deal  more  serious  than  that,  because  I  am  not 
in  this  thing  as  a  business  man  and  The  Masses  is  not  an  ordi- 
nary business.  I  do  not  derive  any  inco'me  or  salary  from  this 
magazine,  and  neither  does  any  contributing  editor  or  any  editor 
cf  the  magazine  derive  any  income  or  salary  from  it.  We  are  in 
ir.  because  we  have  an  ideal  of  what  an  illustrated  monthly  mag- 
azine ought  to  be,  and  we  want  to  give  one  to  America.  The 
li  asses  has  never  paid  a  cent  for  any  article  or  story  or  poem  or 
jiicture  that  has  appeared  between  its  covers,  and  yet  it  is  edited 
and  contributed  to  by  men  and  women  who  receive  high  prices 
for  their  stuff  from  all  popular  magazines.  A  glance  at  our  list 
of  contributors  will  show  you  how  many  of  the  people  who  fur- 
nish the  regular  decorations  for  Mr.  Ward's  news-stands  also  fur- 
nish blasphemy  and  indecency  for  The  Masses.  Among  the 
artists  are  Arthur  Young,  George  Bellows,  John  Sloan,  Maurice 
Becker,  Kobert  Miner,  Boardman  Robinson,  Arthur  B.  Ua^'is. 
Here  is  a  brief  list  of  the  writers:  John  Eeed,  James  Hopper, 
Mary  lleaton  Vorse,  Inez  Gilmore,  Finley  Dunn,  Lincoln  Slef- 
fens,  Charles  Hanson  Towne,  Prof.  Charles  Beard  of  Columbia, 
Leroy  Scott,  Robert  R.  Sherwood,  James  Oppenheim,  John  Mas- 
sey,  Howard  Brubaker,  Floyd  Dell,  Edgar  Lee  Masters  and 
Ernest  Poole. 

Now  yO'U  might  ask.  Senator  Thompson,  why  it  is  that  all  these 
men  and  women,  who  can  get  good  money  for  their  WTitings  and 
drawings  out  of  the  popular  magazines,  give  some  of  the  best 
things  they  have  to  The  Masses.  I  want  to  tell  yon  why  it  is. 
It  is  because  they  have  a  religion.  Their  religion,  I  admit,  is 
a  little  different  from  the  religion  of  those  people  who  cotiiphiin 
about  our  magazine  being  on  the  subway  stands.  The  chief  pur- 
pose of  their  religion  is  not  to  make  sure  of  the  welfare  of  their 
souls  in  the  hereafter,  on  Sunday,  and  then  spend  the  rest  of  the 
week  trying  to  grab  off  as  much  money  as  they  can  in  the  present 
world.  The  purpose  of  their  religion  is  to  try  to  make  the  people 
in  this  present  world  as  free  and  as  happy  as  they  can  be;  that  is 
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what  they  are  trying  to  do,  and  because  they  find  that  they  cannot 
do  that  as  they  want  to  in  the  ordinary  magazines,  whose  only 
motive  is  to  make  money,  they  come  around  to  our  office  once 
every  month  or  so  and  give  the  most  beautiful  products  of  their 
minds  and  hearts  to  The  Masses.  ISTow  you  can  see.  Senator 
Thompson,  that  a  magazine  which  is  created  in  that  spirit  and 
which  is  not  continually  held  in  leash  by  the  desire  to  increase 
its  subscription  list  is  bound  to  secure  success.  If  I  were  an 
editor  who  sat  up  in  a  high  chair,  as  Mr.  Ward  would  like  to 
have  me  do,  to  censor  the  religion  and  the  art  of  the  things  these 
authors  give  me,  I  would  not  have  any  magazine  at  all.  My  policy 
is  exactly  the  opposite.  I  think  what  America  needs  is  free 
forums  of  public  expression,  and  what  I  try  to  do  with  The 
Masses,  within  the  limitations  that  are  naturally  set  by  my  own 
faith,  is  to  make  it  hospitable  to  every  strong  and  sincere  expres- 
sion of  opinion  or  feeling  that  cannot  find  a  voice  in  the  money- 
making  press.  My  ideal  is  a  free  humanity,  and  I  think  the  best 
(vay  I  can  serve  that  ideal  now  is  to  help  these  gifted  men  and 
women  get  out  one  free  magazine  in  America;  they  want  to  give 
to  the  American  public  their  own  intimate  conviction,  their  own 
art,  their  own  most  sacred  personal  feeling.  They  are  not  able 
to  do  that  under  the  ordinary  editor  because  he  makes  them  write 
and  draw  what  he  wants.  He  is  a  man  with  a  technical  knowl- 
edge of  the  magazine  market,  and  what  he  wants  is  a  magazine 
that  will  sell.  There  is  no  danger  of  such  an  editor  offending 
many  people,  because  if  he  did  he  would  not  make  money;  but 
there  is  danger  of  The  Masses  offending  many  people  because 
nobody  connected  with  it  is  trying  to  make  money. 

Now,  with  only  one  day's  notice,  and  particularly  at  this  time 
of  the  year,  it  was  not  possible  for  me  to  get  all  the  representative 
citizens  I  wanted  to  get  down  here  to  tell  you  that  they  understand 
our  religion,  but  I  have  brought  a  few. 

Senator  Thompson. —  I  have  a  letter  from  Mr.  Frederic  C. 
Howe,  expressing  his  regret  that  he  could  not  be  here. 

Mr.  Eastman. —  I  am  going  to  ask  to  testify  and  say  just 
exactly  what  he  thinks  about  the  magazine  and  abo'ut  the  issue 
which  was  objected  to,  the  man  who  is,  in  my  opinion,  intellectu- 
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ally  the  leading  citizen  of  the  United   States,   Professor  John 
Dewey,  of  Columbia  University. 

Professor  John  Dewey,  having  been  duly  sworn,  testified 
as  follows: 

By  Mr.  Eastman: 

Q.  Mr.  Dewey,  will  you  tell  us  first  whether  you  think,  from 
your  reading  of  The  Masses,  however  extensive  it  may  have  been, 
that  it  is  blasphemous  or  indecent?  A.  I  have  not  seen  every 
copy  of  The  Masses  since  it  was  issued,  but  I  have  seen  it  very 
regularly  and  been  a  fairly  regular  reader  of  it,  and  1  have  never 
seen  anything  which  I  regarded  as  either  indecent  or  blasphemous. 

Q.  Do  you  think  that  Ward  &  Gow  have  a  moral  right  to  exclude 
The  Masses  from  the  subway  stands?  A.  It  is  my  personal 
opinion  that  it  is  very  unfortunate  that  any  private  business 
corporation  should  have  it  in  its  power  to  determine  in  any  way 
the  trend  and  set  of  thought  and  ideas  that  should  percolate  to  the 
community.  That  is  to  my  mind  the  most  serious  feature  of  the 
present  case  —  the  exercise  of  a  censorship  by  a  business  organiza- 
tion. 

Senator  Thompson. —  Is  it  a  power  that  ought  to  reside  any- 
where except  in  the  Legislature?  A.  My  own  judgment  is  that  it 
should  reside  simply  in  the  Legislature  and  in  the  decisions  of 
the  courts  pursuant  to  the  acts  of  Legislature.  I  think  otherwise 
we  might  find  that  certain  business  interests  might  object  to  any 
propaganda  and  exercise  their  power  to  cut  it  off. 

Senator  Thompson. —  On  account  of  the  number  of  news-stands 
controlled  in  this  contract,  140,  it  really  does  have  an  influence 
in  what  goes  to  make  up  a  magazine,  because  there  is  an  opportun- 
ity for  distribution  of  the  magazines  that  is  foreclosed  to  anyone 
whose  opinions  or  what  they  write  might  not  be  satisfactory  to  the 
person  holding  the  contract  for  the  news-stand,  and  by  his  refusal 
of  those  magazines  and  opportunity  of  sale  there,  vrhy  he  has  a 
certain  power  over  the  finest  of  the  magazines,  its  ability  to  con- 
tinue, to  that  extent  it  does  create  a  censorship  and  whether  or 
not  such  a  censorship  should  be  permitted  is  the  only  thing  we 
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are  interested  in  as  a  matter  of  legislation.     My  understanding 
is  that  in  this  country  it  resides  in  the  Legislature. 

Mr.  Eastman. —  May  I  ask  him  before  he  goes,  whether  he 
thinks  it  is  a  good  thing  for  the  young  people  of  this  community 
to  have  The  Masses  accessible  on  the  nev^s-stands  ?  A.  I  think 
it  is  a  good  thing  for  them  to  have  an  opportunity  to  read  it  and 
to  purchase  it  if  they  desire  to  do  it.  I  don't  think  it  will  harm 
them  in  any  way. 

Mr.  Eastman. —  Professor,  you  are  —  A.  Head  of  the  Depart- 
ment of  Philosophy  and  Education  at  Columbia  University. 

Mr.  Eastman. —  I  am  going  to  ask  Lincoln  Steffens  to  say  a 
few  words. 

Mr.  Steffens  is  sworn  and  testifies  as  follows : 

Mr.  Eastman. —  Mr.  Steffens,  will  you  tell  the  Committee  who 
you  are  and  what  papers  you  have  been  connected  with  ?  A.  I  don't 
know,  really,  who  I  am.     I  am,  a  reporter. 

Mr.  Eastman. —  Don't  be  too  modest.  A.  I  vdll  say  I  am  a 
reporter  and  a  lobbyist. 

Mr.  Eastman. —  Mr.  Steffens,  you  saw  Mr.  Atkinson,  the 
manager  of  Ward  &  GoVs  distributing  department,  did  you  not, 
about  this  ?  A.  Yes ;  at  your  request  and  at  the  request  of  The 
Masses  I  went  down  to  see  Mr.  Atkinson,  to  see  if  we  could 
persuade  Ward  &  Gow  not  to  exercise  censorship  over  The  Masses 
and  put  it  back  upon  the  stand.  The  purpose  of  that  move  was, 
from  my  point  of  view,  to  see  if  we  could  not  get  them  to  see 
the  point  about  free  speech  and  free  press,  without  making  a  fight. 

Some  of  the  men  on  The  Masses  wanted  to  malie  a  fight  and  T 
am  against  fighting  except  when  it  is  necessary.  However,  I  went 
down  to  see  Mr.  Atliinson  and  he  received  me  and  asked  me  curtly 
what  my  business  was,  and  I  said  it  was  to  ask  him  to  raise  the 
embargo  upon  The  Masses,  and  he  said,  "  That  cannot  be  done." 
I  asked  him  if  he  would  give  me  a  hearing,  and  he  said,  "  Yes  " ;  so 
I  went  inside  and  sat  down  at  his  desk  with  him  and  I  said,  "  Mr. 
Atkinson,  I  used  to  be  what  they  call  a  muckraker,  had  access  to 


1056     Investigation  of  Public  Seevice  Commissions 

niagazines  which  gave  me  a  certain  power  and  I  abused  it.  I  used 
that  power  to  blame  men,  to  express  more  or  less  my  feelings 
against  men,  individuals,  and  I  know  now  that  men  are  not  at 
fault " ;  and  I  said,  "  Now,  here  come  The  Masses,  a  lot  of  your 
men,  they  have  talent  and  their  publication  amounts  to  power." 
I  said,  "  They  abuse  their  power  as  they  are  bound  to  do,  as 
all  men  in  power  abuse  power."  I  said,  "  Then  came  Ward  & 
Gow  and  they  have  a  privilege  from  a  privileged  concern,  which 
gives  them  the  power  to  say  what  publications  shall  be  presented 
in  a  certain  way  to  the  public  and  which  shall  not,  so,  of  course. 
Ward  &  Gow  abuse  their  power.  This  usually  means  fighting. 
Men  can't  express  themselves,  can't  get  together  and  can't  have 
any  understanding  among  themselves  and  so  they  go  to  war  as 
they  do  in  Europe."  And  he  said,  "  Well,  why  not  make  The 
Masses  stop  publishing  what  they  are  publishing  all  the  time  ? " 
I  said,  "  That  is  not  the  way  to  begin.  They  are  young  men  and 
they  think  these  things  and  feel  these  things;  let  them  express 
themselves.    We  don't  want  them  repressed." 

Well,  he  still  wanted  The  Masses  to  malce  the  first  move  and  I 
said,  "  No,  let's  not  ask  The  Masses  to  do  anything  in  order  to 
suppress  anything,  but  you,  if  you  are  going  to  do  this  thing,  do 
it  right.  Just  freely  give  them  the  right  to  put  the  thing  on 
the  stand  without  raising  any  question."  I  said  that  I  understood 
they  proposed  to  make  an  investigation  of  The  Masses  and  how 
Ward  &  Gow  got  their  contract,  what  the  relations  were  of  the 
firm  of  Ward  &  Gow  with  the  Public  Ser\'ice  officers  of  the  com- 
pany and  I  said.  "  We  should  not  ask  them  not  to  do  that,  but  I 
think  they  ought  to  do  that.  I  think  they  ought  to  do  it  for  the 
public  interest,  not  for  revenge." 

Well,  the  result  of  the  interview  was  that  Mr.  Atkinson  said 
it  was  a  new  point  of  view  to  him  and  he  said  he  would  take  it 
up  with  Mr.  Ward  and  would  try  to  persuade  Mr.  Ward.  So  he 
went  to  see  Mr.  Ward  and  he  told  me  a  week  later  that  they  could 
not  move  Mr.  Ward.  Then  I  got  his  permission  to  make  my 
appeal  to  Mr.  Ward  and  I  went  and  saw  him ;  and  Mr.  Ward  was 
hard.  He  was  very  explicit.  He  said  that  he  had  excluded  The 
Masses  from  the  stand  because  it  had  offended  his  religious  sense. 
"  Now,"  he  said,  "  I  have  a  right  on  any  grounds  to  exclude  any- 
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thing.  I  have  two  hundred  applications  for  publications  for  space 
on  my  stand  and  I  can't  receive  them  all,  so  I  have  to  exclude  some 
and  I  excluded  some  because  there  is  not  space,  but  in  the  case 
of  The  Masses,  I  exclude  it  because  it  offends  my  religious  sense." 
Then  I  said,  "  Mr.  Ward,  you  are  acting  as  a  censor  and  you  are 
deliberately  taking  over  the  responsibility  for  evexything  that  is 
on  your  stands  " ;  and  he  said,  "  I  am  v^illing  to  do  that,  but  The 
Masses  shall  not  go  back  on  my  stand.  It  is  mine,  it  is  my  private 
property,  I  rent  and  control  it,  it  is  mine."  "  Now,"  he  said,  "  I 
won't  say  it  never  will  go  back  on  the  stand,  because  if  they 
become  decent  and  produce  a  publication  like  the  Atlantic,  then 
I  will  let  it  back  upon  the  stand." 

The  whole  point  was  that  he  was  acting  as  a  censor  and  that  is 
very  clear.  There  was  some  more,  but  I  think  that  is  all  that  is 
pertinent  unless  somebody  wants  to  ask  a  question. 

Mr.  Moss. —  Mr.  Steffens,  have  you  noticed  or  learned  how 
many  stands  Ward  &  Gow  have  ?  A.  ISTo,  Mr.  Moss,  I  do  not 
know. 

Q.  Have  you  learned  or  understood  what  proportions  of  news- 
stands in  the  city  are  run  in  the  subway  by  Ward  &  Gow  ?    A.  No. 

Q.  I  understand  that  it  is  approximately  one-half  of  the  news- 
stands in  the  city.  Have  you  noticed  on  the  subway  news-stands 
or  in  conection  with  those  stands  any;  other  articles,  newspapers 
and  books,  for  sale  ?  A.  Yes ;  they  are  selling  candies  and  chew- 
ing gum  and  all  sorts  of  little  articles. 

Q.  Do  you  know  whether  those  candies  are  examined  to  see 
whether  they  are  adulterated  or  not?     A.  No. 

Senator  Thompson. —  In  their  machines,  I  have  measured  it, 
one-quarter  that  comes  out  is  made  of  paste  board.  I  think  the 
adulteration  probably  costs  more  than  the  candy  does. 

Mr.  Moss. —  Well,  do  you  know  of  any  difficulty  in  putting  The 
Masses  upon  the  regular  news-stand  upon  the  city's  streets?  A. 
Xo. 

Q.  There  are  no  public  officials  that  have  interfered  with  The 
Masses?    A.  Not  so  far  as  I  know. 
6—34 


1058     Investigation  of  Public  Service  Commissions 

Q.  'No  police  authorities  or  other  authorities?  A.  Not  so  far 
as  I  know. 

Q.  There  have  been  no  societies  that  assumed  to  interest  them- 
selves in  the  morals  of  the  community,  interested  themselves  in 
their  actions?     A.  No. 

Q.  Are  you  aware  of  any  movement  that  has  been  afoot  in  con- 
nection with  the  subway  news  privileges  to  practice  economy  and 
economize  the  news  privileges  of  the  city  ?  A.  All  I  know  of  that 
is  that  it  is  a  natural  tendency. 

Q.  Are  you  aware  that  the  newsdealers  of  the  city  generally 
have  found  it  necessary  or  advisable  to  get  together  to  resist  what 
they  look  upon  as  an  attempt  to  co^mer  the  business  of  selling 
newspapers  in  the  city  in  the  interests  of  those  who  represent 
Gow  on  the  subway?     A.  I  so  understand. 

Q.  Well,  you  have  not  discovered,  nor  have  I  discovered  any- 
thing whatever  in  the  contracts  or  in  the  relation  of  things  of  this 
community  that  gives  to  a  man  or  a  firm  controlling  so  large  a 
portion  of  the  output  of  news  in  this  city,  any  right  of  censorship 
at  all.  A.  No,  except  that  we  have  granted  to  the  subway  com- 
pany a  public  property. 

Q.  But  you  see,  Mr.  Steffens,  the  community  is  educated  by 
what  it  reads  and  it  gets  what  it  reads,  in  large  part,  upon  the 
news-stands,  and  if  the  subway  stands  represent  so  large  a  part 
of  the  purveying  power  of  the  community  in  the  matter  of  the 
dissemination  of  news,  it  is  a  very  serious  matter  if  those  having 
control  of  it  for  commercial  purposes  may  exercise  that  power 
for  personal  reasons.    A.  Yes. 

Q.  I  think  that  is  the  situation.  A.  That  is  the  situation.  Just 
one  more  monopoly  controlling  free  thought. 

Mr.  Shuster. —  Mr.  Steffens,  is  this  case  of  The  Masses  simply 
typical  of  a  system  of  censorship  exercised  on  the  part  of  Ward  & 
Gow?  A.  It  seems  to  me  that  it  is  one  more  entering  wedge  by 
which  not  only  Ward  &  Gow  but  all  of  what  we  call  the  interests 
are  closing  in  on  the  press  and  all  of  us  who  write  for  the  press, 
to  keep  us  from  saying  the  things  that  will  improve  conditions  in 
the  United  States. 

Mr.  Moss. —  Mr.  Steffens,  as  a  man  of  your  wide  knowledge 
and  experience  of  things  of  this  kind,  do  you  believe  that  there  is 
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a  system  of  education  designed  to  educate  the  young  people  of  our 
country  along  certain  lines?     A.  JSTot  that  I  know  of. 

Senator  Thompson. —  He  is  asking  you  if  you  believe  it?  A. 
Did  you  ask  me  if  there  viras  an  education  system  that  is  calculated 
to  develop  intelligence  in  the  young? 

Mr.  Moss. —  To  develop  —  do  you  think  that  there  is  repre- 
sentative foundations  along  the  lines  that  large  interests  may 
desire  to  educate  our  people?    A.  Yes;  I  thinly  there  is. 

Q.  And  do  you  think  that  freedom  of  publications,  even  though 
occasionally  that  freedom  may  be  abused,  but  freedom  of  publi- 
cation is  essential  to  an  all  around  development  of  the  young 
people  in  our  country  ?  A.  Mr.  Moss,  by  way  of  answering  that, 
I  will  say  that  I  am  a  member  of  the  Free  Speech  League  and  we 
are  working  out  upon  a  theory  and  our  theory  is  that  the  purpose 
of  all  men,  gO'od  and  bad,  is  toward  the  same  end,  that  is  to  get 
a  fine,  healthy,  moral  people,  but  our  theory  is  at  the  Free  Speech 
League  that  we  can't  get  that  by  repressment,  that  if  you  repress 
expression  in  the  labor  movement,  for  instance,  it  will  blow  out 
in  the  form  of  dynamite,  and  if  you  repress  the  expression  of  sex 
feelings  too  much  it  will  blow  out  in  the  fo^rm  of  conduct,  and  so 
we  believe  that  the  only  way  to  get  pure,  clean,  thinking  and 
speaking  and  reasonable  considerations  of  other  men  in  speech  and 
publications,  is  to  let  everybody  say,  everywhere,  anything. 

Of  course,  at  first  that  will  be  abused,  for  a  short  time  it  may 
be  very  much  abused,  but  in  the  long  run  it  will  achieve  a  freer, 
finer,  more  restranied  press  than  other  methods. 

Mr.  Moss. —  I  am  not  speaking  so  much  of  that  as  I  am  of  what 
has  been  charged,  that  some  well-meaning,  wealthy  and  powerful 
individuals  in  our  country,  some  of  them  dead,  some  of  them 
living,  have  instituted  movements  and  are  carrying  forward  move- 
ments designed  to  produce  in  the  minds  of  the  young  people  of  the 
country,  through  sustained  foundations  and  through  sustained 
colleges  and  schools,  a  state  of  mind  favorable  to  those  interests, 
and  I  want  to  ask  you  if  you  have  any  view  upon  that  subject  as 
a  matter  of  fact.  Do  you  believe  it  exists  ?  A.  Yes ;  except  that  I 
would  state  it  in  another  way.     I  think  that  these  large  financial 
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and  business  and  coixLmercial  interests  of  the  United  States,  so  far 
as  they  are  intelligent,  they  are  really  functioning  more  on  com- 
mon sense  than  anything  else,  arei  lead  by  men  of  my  class,  so- 
called  intellectual  in  the  more  deliberate  efforts  not  exactly  to 
teach  what  is  wrong,  but  to  teach  what  is  right,  they  being  the 
jvidges  of  right. 

Mr.  Moss. —  Exactly.  They  are  conscientious  in  it.  I  am  not 
suggesting  in  my  questions  that  the  persons  are  not  conscientious ; 
they  are ;  they  see  things  from  their  point  of  view,  but  is  there  a 
systematic  effort  in  your  opinion  to  mould  the  thought  of  the 
youth  of  our  countiy  along  those  lines  which  those  powerful  and 
wealthy  people  believe  to  be  the  right  lines?  A.  Undoubtedly 
there  are.  I  was  convinced  that  Mr.  Ward  was  very  sincere  and 
the  only  trouble  with  Mr.  Ward  that  I  could  make  out  from  his 
own  statements  was  that  he  was  righteous.  That  is,  that  Mr.  Ward 
had  no  sense  at  all  that  he  was  an  evil  doer  or  a  criminal  in  any 
sense.  For  instance,  he  brought  up  the  argument  that  he  spoke 
of  —  Jesus  —  and  I  said,  "  Well,  but  Jesus  was  against  the  use 
of  force  " ;  and  he  said,  "  Oh,  no,  Jesus  used  force  to  drive  the 
money  changers  out  of  the  temple."  I  said,  "  Yes,  he  did  that. 
He  drove  business  out  of  the  temple.  He  lost  his  patience  with 
business  men  and  he  also  had  no  patience  with  the  righteous." 
And  we  talked  quite  a  while  on  that  point  and  all  the  while  Mr. 
AVard  was  apparently  entirely  unconscious  that  he,  Mr.  Ward, 
was  the  kind  of  a  man  that  Jesus  would  have  driven  out  of  the 
temple.     Yes,  he  was  perfectly  honest  about  it. 

Mr.  Moss. —  You  think  if  Jesus  had  had  a  preference  between 
Mr.  Ward  and  some  of  the  people  that  Mr.  Ward  criticised,  he 
would  take  dinner  with  the  man  that  Mr.  Ward  criticised  rather 
than  v/ith  Mr.  Ward?  I  have  asked  these  questions,  Mr.  Steffens, 
leally  to  make  a  point  upon  the  importance  of  what  you  call  the 
entering  wedac.  When  a  man  having  a  mere  business  contract, 
but  under  that  contract  controls  so  large  a  contract  of  literature, 
can  assume,  from  liis  notions  of  what  is  right  or  wrong,  to  usurp 
the  functions  of  the  police  and  others,  and  himself  become  the 
arbiter  —  A.  I  think  it  would  be  better  if  this  Committee,  for 
example,  could  get  together  the  business  men  who  control  in  any 
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way  the  press  of  this  city  or  this  state  and  get  them  to  see  this 
point  and  voluntarily  agree  that  they  should  not  exercise  censor- 
ship, but  if  no  results  follow  in  that,  I  would  suggest  to  recom- 
mend to  the  Legislature  an  explicit  legislation  on  this  point, 
depriving  them  of  all  censorship  and  then  that  you  go  farther  than 
that  and  look  into  your  laws  of  this  state  and,  if  you  can,  go  on  to 
the  United  States  and  see  and  name  and  publish  the  very  many 
laws  that  have  been  quietly  passed  that  are  gradually  controlling 
public  opinion  in  the  press  of  the  United  States. 

Mr.  Moss. —  It  is  a  question,  in  my  mind,  whether  you  can't 
force  Ward  &  Gow  to  sell  your  Masses,  but  that  I  don't  express 
any  opinion  an.  A.  Then  you  would  be  acting  exactly  like  Mr. 
Ward. 

Mr.  Shuster. —  Mr.  Steffens,  if  you  have  any  suggestion  that 
will  be  helpful  to  this  Committee  in  regard  to  legislation,  would 
;£ou  make  it?     A.  I  think  it  can  be  met  only  by  direct  action. 

Q.  Direct  action  on  the  individuals  ?    A.  Yes. 

Mr,  Moss  —  I  hate  to  concede  that  any  man  having  such  power, 
a  business  contract  as  Mr.  Ward  has,  can  say  what  we  shall  read 
and  what  we  shall  not  read. 

Mr.  Eastman. —  It  seems  to  me  we  have  laws  which  establish 
that  any  telegraph  company  or  express  company  has  to  carry 
anything  you  submit  to  it.  We  have  a  law  that  any  news  —  you 
could  have  a  law  that  any  news  company  should  have  the  same 
privilege. 

Mr.  Shuster. —  How  would  you  get  around  the  proposition  for 
all  applicants  to  get  their  magazines  displayed  ?  A.  There  is  not 
room  for  all  to  be  displayed.  Personally,  I  shall  never  hope  to 
get  any  display  by  Ward  &  Gow,  but  he  has  room  to  have  all  the 
magazines  there  on  sale  when  anybody  asks  for  them. 

Mr.  Smith. —  Wouldn't  the  business  matter  of  checking  up  all 
the  magazines  be  a  responsibility  that  he  might  not  care  to  assume  ? 

Mr.  Eastman. —  No;  because  he  is  paid  for  it.  He  is  selling 
space  for  fifteen  dollars  and  I  go  and  ask  him  if  I  may  buy  it  and 
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he  said,  "  ~So,  I  don't  like  your  stuff."  He  makes  money  out  of 
every  magazine  that  comes  in  there  whether  any  are  sold  or  not, 
but  then,  in  regard  to  The  Masses,  of  course  The  Masses  was  there 
and  he  threw  it  out  and  also  he  stated  specifically  to  Lincoln 
Steffens  that  he  threw  it  out  because  of  what  he  did  not  like  in  it, 
not  because  he  did  not  have  room.  He  has  magazines  there  which 
do  not  sell  as  much  as  The  Masses,  and  he  has  magazines  there, 
also,  which  the  authorities  are  prosecuting  as  unlawful. 

Mr.  Moss. —  Does  he  sell  Snappy  Stories  ?    A.  Yes. 

Q.  If  he  will  stand  foT  Snappy  Stories,  then  I  have  no  patience 
with  him.  I  think  probably  he  can  give  Snappy  Stories  most  of 
his  booth. 

Mr.  Percy  Stickney  Grant  is  sworn  and  testifies  as  fol- 
lows : 

Mr.  Eastman. —  Dr.  Grant,  you  are  the  pastor  of  the  Church  of 

the  Ascension,  are  you  not?    A.  Yes. 

Q.  Will  you  tell  the  Committee  whether  you  think  that  The 
Masses  ought  to  be  excluded  from  the  subway  stands  and  whether 
you  think  it  is  indecent  and  blasphemous?  A.  I  do  not  think 
it  should  be  excluded  from  the  subway  stands.  I  do  not  think 
it  is  indecent  nor  blasphemous. 

Q.  Will  you  please  recall  the  publication  which  was  first  thrown 
out  of  the  subway  stands  and  the  poem  in  that  publication  which 
we  have  reason  to  assume,  and  you  did  assume,  was  the  occasion 
for  our  being  excluded  from  the  subway  stand  and  say  the  worst 
thing  that  you  think  about  that  poem  ?  A.  To  me  it  was  offensive 
as  a  matter  of  bad  taste,  but,  then,  I  am  a  clergyman  and  it  par- 
ticularly assailed  points  of  view  or  attitudes  which  a  cleryman 
might  be  expected  to  hold.  I  felt,  however,  that  that  might  have 
been  a  matter  merely  of  editorial  inattention  or  it  might  have 
been  carrying  the  theory  of  The  Masses,  which  after  all  is  the 
theory  of  giving  to  the  proletariat  the  widest  expression  of  their 
theories,  carrying  that  expression  to  an  extreme.  And  yet  I  think 
that  theory  cannot  be  carried  to  such  an  extreme  as  to  make  that 
publication  put  under  the  ban  on  any  stand. 
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Q.  Do  you  think  there  was  anything  in  that  publication  to  make 
them  think  the  editor  waa  in  a  blasphemous  or  irreverent  frame 
of  mind  ?  A.  Not,  certainly,  from  their  point  of  view,  and  I  am 
too  accustomed  to  free  expression  of  workingmen  and  their 
sympathizers  on  religious  subjects  to  be  personally  disturbed,  and 
I  heartily  agree  with  Mr.  Steffens  that  nothing  can  do  as  much 
harm  as  suppression  of  what  anybody  wants  to  say  on  any  subject. 
In  fact,  it  was  with  that  idea  that  the  public  forum  of  the  Church 
of  the  Ascension  was  framed,  which  was  the  first  forum  to  be 
established  in  any  church,  in  order  to  give  the  freest  platform  to 
anybody,  to  say  anything,  with  the  belief  that  it  was  only  in  such 
a  fashion  that  we  were  to  advance  to  a  knowledge  of  all  the  facts 
and  eventually  to  a  conclusion  as  to  the  direction  of  our  social  and 
economic  progress. 

Q.  Do  you  read  The  Masses  regularly?  A.  It  is  one  of  the 
newspapers  that  I  look  forward  to  with  great  pleasure.  I  feel 
that  sympathy  and  intelligency  of  the  writers  of  The  Masses 
and  largely  their  expert  knowledge  of  social  and  industrial  condi- 
tions makes  a  reader  confident  of  the  reality  of  what  he  reads 
in  The  Masses.  That  is  a  great  relief  to-day  to  a  reader  of 
periodicals. 

Mr.  Eastman. —  Thank  you. 

I  am  going  to  ask  Abraham  Cahan  to  give  his  expression. 

Abeaham  Cahan  is  sworn  and  testifies  as  follows: 

Mr.  Eastman. —  Mr.  Cahan,  you  are  editor  of  the  Jewish 
magazine.  Will  you  tell  the  Committee  what  you  think  about  this 
issue  and  about  The  Masses  as  an  indecent  and  blasphemous 
publication?  A.  Well,  I  was  brought  up  in  Russia  and  I  lived 
there  about  34  years  ago,  and  while  I  lived  there  I  was  used  to 
phenomena  of  this  nature,  of  magazines  being  suppressed  because 
they  are  good,  newspapers  being  suppressed  because  they  dared  to 
tell  the  truth ;  to  me  it  is  a  Russian  affair  all  the  way  through. 
It  makes  me  almost  homesick. 


D  inaKes  me  aim.osi  nomesiCK. 

Senator  Thompson. —  What  newspapers  do  you  publish? 
t  is  only  a  Yiddish  paper. 
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Senator  Thompson. —  Does  your  paper  sell  on  tlie  news-stand  ? 
A.  No. 

Mr.  Eastman. —  What  is  the  circulation  of  your  paper  ?  A. 
About  210,000. 

Senator  Thompson. —  You  don't  try  for  that.  A.  We  do  every- 
thing above  ground.  We  see  to  it  that  our  boys  go  to  the  subway 
stations  with  our  papers  in  their  pockets. 

Mr.  Eastman. —  Thank  you. 

Is  the  Rev.  Edward  H.  Sanderson  present? 

E.EV.    Edward    H.    Sanderson    is    sworn    and    testifies    as 
follows : 

Mr.  Eastman. —  Mr.  Sanderson,  you  were  formerly  the  pastor 
of  the  Church  of  the  Pilgrims  in  Brooklyn  and  you  are  now  con- 
nected with  the  Goodwill  Industries  in  the  same  city.  I  want  you 
to  tell  the  Committee  whether  you  think  The  Masses  is  blas- 
phemous.    A.  ISTo. 

Q.  What  do  you  think  of  it  ?  A.  Why,  I  am  very  deeply  inter- 
ested in  it.  I  have  subscribed  to  it  for  the  past  two  years,  I  should 
say,  and  have  looked  forward  to  each  issue.  I  am  too  familiar 
with  the  Bible  itself  to  feel  at  all  shocked  by  any  of  the  conceptions 
either  of  God  or  of  Christ  that  have  been  brought  in  there.  I 
feel  that  as  far  as  blasphemy  is  concerned,  conceptions  which  you 
can  take  out  of  the  Old  and  New  Testament  of  God  are  far  more 
of  a  calumny  against  God  than  anything  I  have  ever  seen  in  The 
Masses. 

Q.  Did  you  read  "  The  Ballad  "  which  has  been  made  a  subject 
of  discussion?    A.  Yes. 

Q.  Did  you  see  anything  in  that  to  indicate  that  the  author  or 
the  editor  were  in  an  irreverent  frame  of  mind  ?  A.  The  question 
came  up  in  my  mind  as  to  whether  that  was  written  with  a  sincere 
motive.  I  could  not  make  out.  It  was  not  that  the  thing  shocked 
me,  particularly,  but  where  one  is  handling  such  a  subject  I  would 
like  to  feel  sure  that  he  was  perfectly  sincere  of  what  he  was 
doing.    I  had  a  feeling  of  hesitancy  in  my  own  mind  as  I  read  it. 
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Q.  Well,  I  want  to  tell  the  Committee  that  the  author  of  that 
poem  came  down  here  this  morning  and  offered  to  testify  to  the 
sincere,  reverent  and  earnest  mood  in  which  it  was  written  and  in 
which  he  does  all  of  his  wi-iting,  but  he  has  a  job  with  a  company 
which  is  so  nearly  akin  in  its  nature  to  "Ward  &  Grow  that  he 
was  pretty  sure  that  if  he  did  testify  he  would  lose  his  job  and  so 
I  excused  him  from  testifying.  I  can  assure  you,  anyway,  that 
it  was  reverently  written.  And  may  I  ask  you  whether  you  think 
that  cartoon  is  a  religious  cartoon,  called  "  The  Deserter,"  cartoon 
by  Boardman  Eobinson,  of  July,  1916.  A.  I  should  say  it  had 
a  very  religious  bearing. 

Q.  Here  is  a  cartoon  also  by  Eobinson,  which  we  are  going 
to  publish  in  our  next  issue  and  the  title  of  that  cartoon  is 
"  God  " ;  the  picture  is  God  as  a  nine-headed  military  monster. 
Around  the  word  God  are  quotation  marks  and  around  the  base 
of  the  statue  are  the  surging  armies  of  Europe.  May  I  ask  you 
whether  you  think  that  is  an  irreligious  cartoon?  A.  I  should 
say  that  is  a  very  good  representation  of  the  idea  a  good  many 
people  have  to-day  of  God,  and  an  idea  which  we  are  trying 
to  combat. 

Q.  Thank  you. 

Amos  Pinchot? 

Mr.  Pinchot  is  sworn  and  testifies  as  follows: 

Mr.  Eastman. —  Mr.  Pinchot,  will  you  tell  the  Committee  what 
you  think  of  the  exclusion  of  The  Masses  from  the  subway  stand 
from  the  point  of  view  of  justice  and  from  the  point  of  view  of  the 
law  ?  A.  I  feel  that  it  is  unjust,  but  I  don't  think,  on  the  side  of 
justice  alone,  I  can  add  to  anything  that  Senator  Thompson  and  Mr. 
j\loss  said  a  while  ago.  I  do  feel  that  on  the  side  that  Mr.  Steffens 
look  up,  the  public  policy  of  exclusion,  I  could  perhaps  add  a 
"svord.  I  don't  consider  that  the  argument  for  free  speech,  free 
expression,  is  at  all  a  clear,  obvious  argument.  I  think  that  if 
the  man,  Mr.  Ward  or  anybody  else,  could  be  absolutely  sure  that 
something  that  was  going  to  be  published  and  distributed  would 
hurt-  the  public,  I  think  he  would  be  right  in  excluding  it  from 
public  circulation,  he  would  be  right  in  one  sense  at  all  events, 
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but  I  do  feel  that  however  conscientious  he  might  be  and  however 
right  he  might  be  from  his  own  point  of  view,  it  is  a  mighty 
dangerous  thing  to  do,  because  there  is  no  guarantee  that  a  man 
with  Mr.  Ward's  power  vnll  use  that  power  justly  or  for  the 
benefit  of  the  public.  It  is  perfectly  possible  that  some  other  man 
in  Mr.  Ward's  place  would  come  along  and  decide  to  exclude  all 
the  decent  publications  and  only  circulate  the  kind  of  publications 
that  are  circulated  on  news-stands  by  which  the  monthly  magazines 
increase  their  circulation.  I  could  give  you  instances  of  where 
a  magazine,  by  publishing  sex  motive  stories,  has  increased  its 
circulation  from  250  to  450  copies,  stuff  that  I  think  is  really 
rotten. 

Senator  Thompson. —  You  can  go  to  the  theatres  here  in  New 
York  and  find  a  whole  lot  of  it  and  pay  $2.00  a  seat  for  it.  A. 
History  has  shown  pretty  plainly  that  all  of  these  movements  to 
exclude  and  to  guard  people  from  ideas  are  unsound  and  that  the 
only  safe  conservative  thing  to  do  is  to  let  the  ideas  loose  in  the 
community  —  let  them  loose  —  leave  them,  alone.  If  they  are  bad 
ideas  they  will  be  destroyed  by  the  good  ideas  that  are  in  the 
world ;  if  they  are  sound  ideas  they  will  maintain  their  position  in 
the  world  and  grow  in  strength. 

Now,  I  have  seen  The  Masses  on  tables  of  girls'  boarding 
schools.  It  is  on  my  table.  I  never  miss  a  copy,  my  children 
read  it.  I  give  it  to  my  little  girl  because  the  art  features  of  it 
are  very,  very  fine,  I  think.  I  like  to  have  them  read  it;  I  like 
to  have  them  get  away  from  the  idea  of  prudery  and  secret  things 
and  right  out  in  the  open.  I  like  to  have  my  children  talk  to  me, 
I  hope  they  always  will,  as  frankly  as  The  Masses  talks  to  the 
public,  and  I  regard  it  as  a  very  valuable  publication. 

I  agree  with  Senator  Thomp'son  and  Mr.  Moss  —  at  least  I 
think  I  agree  with  them,  if  I  understand  their  point  of  view, 
and  that  is  that  the  great  danger  to  this  country  is  in  the  control 
of  ideas,  for  ideas  are  the  source  of  everything.  Any  man  that 
controls  ideas,  controls  the  world,  and  if  there  is  one  single  prin- 
ciple that  is  absolutely  vital  to  society,  more  vital  than  any  kind 
of  physical  freedom,  it  is  mental  freedom,  for  that  is  the  basis 
of  all  freedom. 
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Senator  Thompson. —  The  question  of  what  is  decemt  and  what 
is  indecent  is  one  that  is  very  hard  to  pass  upon.  A.  Personally,  I 
have  never  seen  anything  that  I  consindered  indecent  in  The 

Masses. 

Mr.  Eastman. —  Senator  Thompson,  I  am  going  to  ask  Mrs. 
Rose  Pastor  Stokes  to  testify. 

Mrs.  Stokes  is  sworn  and  testifies  as  follows : 

Mr.  Eastman. —  Mrs.  Stokes,  will  you  tell  the  Committee  your 
opinion  as  to  the  reverence  or  irreverence  of  what  we  are  dis- 
cussing ?  A.  When  I  heard  "  The  Ballad  "  discussed  and  when  I 
remembered  that  when  I  was  a  little  girl  in  a  Jewish  fapiily,  my 
mother  and  other  women  whom  I  knew  and  came  in  contact  with, 
told  or  gave  this  conception  of  Christ  and  the  story  of  Christ  and 
Joseph  exactly  as  it  is  given  in  "  The  Ballad,"  so  that  when  "  The 
Ballad "  was  read  I  wondered  whether  the  writer  of  it  was  a 
Jew  or  had  heard  the  Jewish  —  I  should  not  call  it  the  Jewish 
conception,  perhaps  it  is  just  a  legend  that  has  passed  among  some 
of  the  Jewish  people  —  I  never  regarded  it  as  irreverence.  It 
was  told  me  as  the  matter  of  course  conception,  that  was  how  I 
first  heard  of  Jesus,  that  Joseph  married  Mary  because  he  wished 
to  protect  her  against  the  gossips  of  her  town  and  that  he  was  so 
fine  in  doing  it  and  Jesus  grew  up  and  made  himself  out  to  be  a 
God  and  then  the  people  killed  him.  That  is  all  I  can  say  about 
it.  To  me  it  was  just  an  expression  of  a  certain  conception  that 
is  given  in  a  most  earnest  spirit  by  people  who  hold  it. 

Q.  Senator  Thompson,  I  just  want  to  say  that  Miss  Alice 
Carpenter,  of  the  Woman's  Society  Club  came  down  here  to  make 
the  same  testimony  and  she  had  to  go.  Rabbi  Stephen  S.  Wise, 
knowing  the  circumstances,  told  me  I  could  use  his  name  in  any 
connection  I  wanted  to,  and  I  want  to  say  that  Rabbi  Wise  does 
not  regard  that  poem  as  irreverent  or  blasphemous. 

Mr.  Shuster. —  Might  I  ask  whether  this  "  Ballad  "  was  written 
by  a  Jew? 

Mr.  Eastman.  ISTo ;  it  was  written  by  a  Yankee. 

Mr.  Shuster. —  I  should  say  that  the  man  was  a  super-Christian. 
It  sounds  to  me  as  though  he  took  Christ  seriously. 
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Senator  Thompson. —  You  should  not  take  Mr.  Shuster  too  seri- 
ously ;  he  could  not  quote  a  stanza  from  the  Bihle  to  save  his  life. 

Mr.  Shuster. — -  But  I  still  have  respect  for  the  Bible. 

Mr.  Eastman. —  Somebody  has  suggested  to  me  that  if  Mr. 
Ward  was  a  sincere  Mohammedan  he  would  have  to  exclude  the 
Christian  Herald  from  the  news-stands. 

I  want  to  take  about  fifteen  minutes  of  your  time  to  read  tele- 
grams and  letters.  Kev.  Crowley,  the  editor,  says  that  the  exclu- 
sion of  The  Masses  from  the  news-stands  of  the  public  at  the  dis- 
cretion of  the  lessees  may  or  may  not  have  a  legal  justice. 

"Walter,  Lippman,  another  editor  of  the  New  Eepublic,  also 
came  down  here  and  left  a  few  moments  ago.  He  prepared  a 
statement  which  begins  as  follows: 

"  I  am  here  to  protest  against  the  establishment  of  a  censor- 
ship by  a  private  corporation  conducting  a  public  service. 

"  I  recognize  that,  as  a  matter  of  practical  administra- 
tion, it  may  be  necessary  for  the  news  company  to  exclude 
obviously  indecent  matter  published  for  purely  comme'rcial 
purposes.  But  the  case  of  The  Masses  can  by  no  stretch  of 
language  be  made  to  fall  under  this  classification.  It  is  a 
publication  conducted  by  sincere  and  talented  men  out  of 
deep  conviction;  men  who,  if  they  wished  to,  could  easily 
devote  their  abilities  to  making  money.  They  have  chosen 
deliberately  to  publish  a  paper  which  demands  constan^t  per- 
sonal sacrifice;  and  it  would  be  wretched  public  policy  to 
suppress  or  hamper  any  such  effort.  The  worst  that  can  pos- 
sibly be  said  against  The  Masses  is  that  it  occasionally 
offends  against  the  canons  of  good  taste  held  by  a  majority 
of  people  in  this  country.  It  is  a  good  thing  for  people  to 
have  their  taste  offended,  because  not  all  that  passes  for  good 
taste  is  really  so  good  as  people  pretend  it  is. 

"  Certain  business  men  in  control  of  a  private  corporation 
are  not  the  proper  agents  for  exercising  a  censorship  in  mat- 
ters of  taste.  If  you  will  look  at  the  publications  now  sold 
on  these  news-stands  you  will  find  any  number  which  are 
more  obscene,  more  unpatriotic,  and  more  vulgar  than  any- 
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,  thing  that  The  Masses  has  ever  been.  The  Masses  has  never 
commercialized  licentiousness  nor  prostituted  patriotism  as 
some  newspapers  and  magazines  with  vyide  circulation  regu- 
larly do. 

"  It  is  the  faet  that  the  company  which  suppressed  The 
Masses  has  not  suppressed  these  other  papers  and  periodicals, 
that  leads  men  to  the  conclusion  that  The  Masses  is  excluded 
not  for  obscenity  or  lack  of  patriotism,  but  for  its  radicalism, 
its  courage  and  its  inconvenience.  It  will  be  an  evil  day  for 
this  country,  when  a  group  of  business  men  who  control  an 
important  means  of  distribution  can  exercise  an  irresponsible 
censorship  because  of  religious  or  political  prejudice." 

Frederic  C.  Hower,  the  Commissioner  of  Immigration,  wrote 
a  letter  to  your  Committee  as  follows: 

"  I  understand  that  the  Senate  Committee  is  to  have  a 
hearing  to-morrow  on  the  exclusion  of  '  The  Masses '  and 
other  publications  which  do  not  meet  the  approval  of  Ward  & 
Grow,  from  sale  in  the  stations  of  the  Interborough  Railway. 
It  has  always  seemed  to  me  to  be  a  violation  of  the  rights  of 
the  public  for  a  private  concessionaire  or  contractor  to  assume 
the  right  to  exercise  censorship  over  any  publication,  especi- 
ally those  that  are  not  objected  to  by  the  postal  authorities 
and  that  are  circulated  throughout  the  country.  Were  it  pos- 
sible for  me  to  do  so,  I  should  be  present  in  person  to  urge 
some  action  to  end  this,  to  me,  unjustifiable  private  censor- 
ship and  bring  about  that  freedom  for  the  dissemination  of 
literature  that  the  Constitution  and  laws  provide." 

Charles  P.  Eagnani,  who  is  a  teacher  of  Christian  Theology  in 
Union  Theological  Seminary,  says: 

"  I  have  read  The  Masses  from  the  beginning  and  do  not 
consider  it  immoral  or  blasphemous.  The  remedy  for  alleged 
damage  done  thereby  is  to  be  sought  in  the  courts.  I  depre- 
cate as  fundamentally  illegal  and  un-American  any  inter- 
ference with  its  circulation  other  than  by  due  process  of  law." 

Judge  Learned  Hand  writes  me  the  following  letter: 

"  I  have  your  letter  of  the  26th,  asking  me  to  say  that  I 
think  '  The  Masses '  ought  not  to  be  excluded  by  Ward  & 
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Gow  from  the  news-stands.  I  answer  lanhesitatingly  that  I 
thing  it  ought  not.  I  do  not  often'  see  your  paper,  and  as 
you  probably  can  guess,  I  do  not  feel  sympathy  with  your 
approach  to  the  question  of  social  and  economic  reoirganiza- 
tion,  or  the  means  by  which  you  seek  to  bring  it  about.  That 
I  prefer  another  way,  does  not  blind  me  to  the  wisdom  of 
giving  you  the  chance  to  persuade  men  of  yours.  I  have 
never  seen  anything  in  '  The  Masses '  which  did  not  have  a 
sincere  and  genuine  relation  to  these  absolutely  legitimate 
purposes.  Parts  of  it  have  at  times  been  extremely  repellant 
to  me,  but  that,  in  my  judgment,  has  nothing  to  do  with  this 
matter.  Yours  is  a  way,  whether  it  is  a  good  way  or  a  bad 
way,  of  getting  men  to  think  and  feel  about  those  things  on 
which  it  is  most  important  that  they  should  think  and  feel. 
I  can  conceive  no  possible  defense  for  excluding  you  except 
either  that  such  matters  must  not  be  discussed,  or  that  they 
must  be  discussed  only  in  a  way  which  accords  with  the  com- 
mon standards  of  taste.  One  altemaitive  is  tyrannous  abso- 
lutism; the  other  tyrannous  priggism." 

Mr.  B.  W.  Huebsch,  a  publisher,  has  written: 

"  In  my  opinion  the  exclusion  of  The  Masses  from  the  sub- 
way news-stands  is  as  unwarr^anted  and  as  unjust  as  if  the 
president  of  the  Subway  Company  were  to  forbid  my  riding 
on  his  cars  because  he  does  not  like  my  face.  The  operation 
of  la  news-stand  is  a  public  service  of  the  same  nature  as  the 
operation  of  the  trains.  If  public  servants  are  permitted  to 
misuse  the  public  service  in  the  interest  of  their  prejudices, 
there  is  no  reason  why  a.  Catholic  elevator-man  in  the  Muni- 
cipal Building  may  not  refuse  to  take  a  Protestant  passenger. 

"  If  the  question  were  one  of  merit  alone,  an  impartial 
jury  of  intelligent  men  would,  after  examining  the  magazines 
now  on  sale  in  the  subway,  throw  most  of  them  out  and  sub- 
stitute The  Masses.  The  average  magazine  is  the  champion 
of  tradition ;  The  Masses  has  no  respect  for  traditions  as  such 
but   only   for   intelligence.      And   that  has   always  been   a 


crime ! 


t  " 
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Mitchell  Kennerley  writes  me  a  letter  to  the  same  effect,  as  fol- 
lows: 

"  After  nineteen  years  of  dealing  with  Ward  &  Gow,  I  see 
no  excuse  whatever  for  their  action,  and  think  that  there  cer- 
tainly cannot  be  any  authority  on  their  side.  In  my  opinion 
they  have  no  more  right  to  exclude  The  Masses  than  they 
have  to  refuse  to  sell  me  an  individual  one  of  the  magazines 
displayed  on  their  stands.  I  congratulate  you  upon  making 
a  fight  to  have  the  magazine  reinstated,  and  trust  that  you 
will  be  successful." 

Mrs.   Florence  Kelley,   president   of  the   Consumers'   League, 
says: 

"  I  am  very  sorry  indeed  that  I  am  obliged  to  leave  town 
to-day  and,  therefore,  can  not  attend  the  hearing  on  the  arbi- 
trary exclusion  of  The  Masses  from  the  subway  news-stands. 
What  a  travesty  upon  the  freedom  of  the  press  that  the  morals 
of  !N"ew  York  City  are  entrusted  to  censorship  by  Ward  & 
Gow!" 

Professor  James  Harvey  Robinson,   of  Columbia  University, 
says : 

"  It  seems  to  me  preposterous  that  The  Masses  should  be 
excluded  from  news-stands  on  the  hypocritical  grounds 
alleged,  and  I  should  heartily  sympathize  with  any  measures 
to  coerce  the  company  controlling  the  stands." 

Judge  Ben  Lindsey  says: 

"  Restrictions  like  barring  Masses  from  subway  is  a  viola- 
tion of  the  right  of  free  speech  and  so  outrageous  an  assault 
on  freedom  of  the  press  and  decency  in  general,  I  cannot 
believe  it  will  succeed.  There  should  be  and  I  believe  will  be 
some  remedy  against  such  oppression  and  injustice.  Wish 
you  success." 

Mr.  George  W.  Kirchwey,  warden  of  Sing  Sing  Prison,  says: 

"  Am    extremely    sorry    that    I    cannot    attend    meeting 

Wednesday  and  express,  in  public,  my  opinion  of  the  Ward 

&  Gow  censorship,   an  unpardonable  interference  with  the 
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liberty  of  the  press.    The  greatest  need  of  a  community  which 
tolerates  such  an  abuse  is  The  Masses." 

The  editor  of  the  Metropolitan  Magazine,  H.  J.  Whigham,  says : 
"  As  a  subscriber  to  The  Masses  and  as  a  fellow  publisher, 
I  wish  to  challenge  the  right  of  Ward  &  Gow  to  exclude  The 
Masses  from  the  stands  of  the  subway  and  elevated.  While 
I  may  not  extremely  agree  with  the  policy  of  The  Masses, 
I  believe  it  to  be  a  thoroughly  sincere  publication  of  real 
value  to  the  country,  and  any  effort  to  silence  The  Masses  is 
in  effect  an  attack  on  the  liberty  of  the  press." 

William  Marion  Reedy,  the  editor  of  the  St.  Louis  Mirror, 
says: 

"  I  understand  that  The  Masses  has  been  barred  from  pub- 
lie  sale  by  a  private  firm.  The  interference  with  freedam 
of  printing  by  government  is  abo^minable.  But  such  suppres- 
sion by  a  private  corporation  is  an  atrocity.  If  The  Masses 
has  violated  any  law,  its  publishers  are  punishable  by  law, 
not  by  private  confiscation  of  their  property.  I  know  nothing 
of  the  gi-ounds  upon  which  this  paper  is  excluded,  but  no 
ground  for  such  action  by  a  private  corporation  can  be  good 
ground.  The  Committee  should  read  the  passages  on  '  Free- 
dom of  Speech '  from  Milton's  '  Eeason  of  Church  Govern- 
ment Urged  Against  Prelaty,'  and  from  his  '  Areopagitica.' 
It  seems  that  the  action  against  The  Masses  is  the  exaltation 
of  private  over  public  law,  that  is  a  clear  case  of  lynching 
a  publication." 

The  editor  of  Hearst's  Magazine,  Sewell  Haggard,  writes  as 

follows : 

"  If  Messrs.  Ward  &  Gow  exclude  '  The  Masses '  from 
subway  and  elevated  news-stands  because  in  their  opinions 
'  The  Masses '  is  an  improper  publication,  they  are  doing 
something  they  have  no  right  to  do.  Messrs.  Ward  &  Gow 
have  the  right  to  decide  whether  or  not  they  will  read  '  The 
Masses,'  but  they  haven't  the  right  to  decide  whether  or  not 
I  may  read  it.    Yet  this  is,  in  substance,  what  they  are  try- 

;         ing  to  do. 
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"  If  Messrs.  Ward  &  Gow  removed  every  publication  from 
their  stands  except  '  The  Masses,'  thereby  saying,  in  effect,  to 
the  millions  who  patronize  subway  and  elevated  news-stands, 
'  You  shall  read  nothing  but  '  The  Masses '  because  all  other 
publications  are  unfit,'  their  position  then  would  be  just  as 
logical  as  their  present  position. 

"  Messrs.  Ward  &  Gow  are  no  more  competent  to  dictate  to 
the  public  than  Messrs.  Jones  and  Smith.  Civilization  has 
outgrown  dictators  and  censors.  If  '  The  Masses '  is  an 
improper  or  worthless  publication,  the  public  will  not  need 
enlightenment'  from  Messrs.  Ward  &  Gow ;  the  public  will 
act  as  its  own  censor  and  '  The  Masses '  will  cease  to  exist. 

"  I  do  not  always  agree  with  the  editorial  conclusions  of 
'  The  Masses,'  but  its  columns  are  beneficial  because  they 
stimulate  thought  about  problems  that  we  ought  to  think 
more  about." 

Miss  Vida  D.  Scudder,  professor  of  English  literature,  at  Wel- 
lesley  College,  telegraphs: 

"  The  last  number  of  Masses,  the  most  valuable  contribu- 
tion to  sane  thinking,  should  be  wisely  read.  Are  we  in 
Russia  ?  " 

Eev.  John  ITaynes  Holmes,  pastor  of  the  Church  of  the  Messiah, 
says: 

"  Of  copy  of  '  Masses '  excluded  from  subway,  I  can  say 
nothing,  as  I  didn't  seei  it.  But  this  is  not  the  question.  You 
are  concerned  with  the  general  issue  of  exclusion  and  of  this 
I  gladly  speak.  That  Ward  &  Gow  should  be  judges  of 
literature  to  be  distributed  to  the  public  is  as  ridiculous  as 
outrageous.  I  question  the  fitness  of  the  purveyors!  of  '  La 
Parisienne,'  etc.,  to  determine  for  me  what  is  immoral.  I 
challenge  under  any  condition  tt^eir  right.  Such  right,  even 
when  exercised  by  public  authority,  is  dangerous.  When 
exercised  by  private  whim  or  prejudice  is  intolerable." 

Senator  Harry  Lane  telegraphs  from  Washington : 

"  I  am  opposed  to  arbitrary  action  on  part  of  anyone  in 
excluding  Masses  or  any  other  magazine  from  sale  by  news- 
stands engaged  in  selling  publications." 
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The   Rev.    ISTathan    Haskell    Dole,    a   Unitarian   minister    of 
national  reputation,  writes  me: 

"  I  don't  very  often  see  The  Masses,  but  I  like  it.  Even 
that  so-called  blasphemous  poem  was  fine  —  in  its  way." 

Edward  0.  Marsh,  vice-president  of  The  MacMillan  Company, 
writes : 

"  I  believe  The  Masses  ought  to  have  the  right  to  repre- 
sentation on  news-stands  on  exactly  the  same  terms  on  which 
such  right  is  extended  to  any  other  magazine.  I  do  not  know 
the  grounds  on  which  it  has  been  excluded  from  the  subway 
and  elevated  news-stands,  but  I  am  strongly  opposed  to  such 
exclusion  if  it  implies  the  slightest  discrimination  against 
The  Masses  because  of  its  political  or  social  opinions." 

Eremont  Older,  the  editor  of  the  San  Francisco  Bulletin,  tele- 
graphs : 

"  I  sincerely  hope  that  the  New  York  officials  will  noi; 
succeed  in  stilling  the  one  free  voice  in  American  journalism. 
The  Masses  is  the  only  light  that  is  burning  just  now.  The 
entire  Bulletin  staff  joins  me  in  the  hope  that  the  attempt 
that  is  being  made  to  hurt  it  will  fail." 

Helen  Keller  telegraphs: 

"  Glad  Thompson  Committee  will  investigate  exclusion  of 
Masses  from  subway  stands.  Eor  private  corporation  to  have 
such  power  over  dissemination  of  intelligence  is  outrage. 
News-stands  must  be  impartial  if  freedom  of  the  press  is  to 
mean  anything.  Hope  Committee  will  compel  recognition 
of  responsibility  of  this  public  service.  If  The  Masses  is  good 
enough  for  me  to  read,  I  think  it  will  not  harm  subway 
patrons." 

Frank  P.  Walsh  telegrap'Jis  from  Kansas  City: 

"  An  imperative  engagement  in  Denver  keeps  me  from 
appearing  before  Legislative  Committee  this  morning  to 
enter  my  most  profound  protest  against  the  undemocratic 
and  un-American  conduct  of  those  who  would  exclude  a  pub- 
lication like  The  Masses  from  the  subway  stands.  Fearless 
publicity  is  the  only  remedy  for  wrong  conditions,   social, 
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moral,  or  political.  The  subway  stands  have  become  the  most 
important  and  necessary  avenue  of  free  communication  in  the 
greatest  city  in  the  world.  Any  such  inhibition  on  the  right 
of  free  speech  and  popular  interchange  of  ideas,  right  or 
wrong,  is  a  cowardly  and  underhanded  blow  at  the  onward 
progress  of  the  race.  I  sincerely  hope  that  the  Legislative 
Committee  which  has  the  matter  in  charge  will  tafce  such 
action  that  the  wrong  may  be  swiftly  righted." 

Professor  Ellen  Hays,  of  Wellesley  College,  telegraphs : 

"  The  attempt  to  destroy  The  Masses  is  an  ominous  in- 
vasion of  cittizen  rights  of  free  speech  and  free  press." 

Charles  Scribner's  Sons  writes : 

"  We  are  emphatically  opposed  to  the  effort  to  exclude  The 
Masses  from  news-stands.  The  public  should  be  permitted  to 
buy  it  where  most  convenient." 

Clarence  Darrow  writes: 

"  If  the  news  venders  of  ISTew  York  can  tell  the  people 
what  not  to  read,  then  some  intelligent  authority  ought  to 
choose  the  venders;" 

Mr.  Alva  E.  Belmont  writes: 

"  I  read  The  Masses  regularly  and  have  great  confidence 
in  the  judgment  of  the  editor  recognizing  the  necessity  of 
free  speech  for  the  education  of  the  people  of  this  country. 
I  consider  it  an  outrage  to  discriminate  against  it." 

By  Mr.  Smith: 

Q.  Do  you  recognize  that  under  our  government  and  legislation 
a  single  individual,  the  postmaster  general  or  his  designated 
subordinate,  passes  on  what  shall  go  through  the  United  States 
mail?    A.  Yes,  sir. 

Q.  You  also  recognize  a  difference  between  the  Christian  and 
Jewish  interpretation  of  Christ  and  that  what  might  not  be  blas- 
phemous for  a  Jew  might  be  recognized  under  our  definition  of 
a  Christian  as  blasphemous?  A.  I  might  say  that  what  might 
not  be  blasphemous  against  the  Jewish  God  — 

Q.  You  recognize  that  there  might  be  a  difference  ?  A.  There 
might. 
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Q.  You  reeognize  the  right  of  each  individual  to  have  an 
opinion  of  his  own?    A.  Yes. 

Q.  And  I  assume  that  you  would  recognize  the  right  that  I  was 
under  no  obligation  to  disseminate  opinions,  valuing  opinions, 
merely  as  an  individual.  Now,  neither  my  own  personal  obliga- 
tion exists,  nor  does  the  machinery  over  which  I  have  legal  control 
obligate  me  or  my  machinery  to  help  disseminate  opinion  with 
which  I  disagree ;  that  is  true,  isn't  it  ?  A.  What  machinery  is 
that? 

Q.  Whatever  it  might  be.  For  instance,  a  printing  press.  Am 
I  obliged  to  use  my  printing  press  to  help  disseminate  your 
opinions?  A.  !N^ot  unless  your  printing  press  is  engaged  in  dis- 
seminating public  opinions. 

Mr.  Shuster. — ^  I  think  in  order  that  when  this  matter  comes 
before  the  Legislature  it  can  be  understood  clearly  that  this  ballad 
should  be  printed  into  the  record.  There  is  a  lot  here  about  this 
ballad.  A.  I  would  like  to  ask  the  representative  of  Ward  &  Gow 
whether  it  is  on  the  basis  of  "  The  Ballad  "  that  The  Masses  is 
excluded  from  the  subway  ? 

Mr.  Quackenbush. —  Let  me  say  that  you  ai'e  addressing  a 
member  of  the  Committee.  A.  He  has  the  manner  and  bearing 
of  a  representative  of  Ward  &  Gow. 

Mr.  Smith. —  Your  last  statement  is  a  little  bit  personally 
offensive.     A.  What  was  it? 

Mr.  Smith. —  That  I  had  the  manner  and  appearance  of  a  repre- 
sentative of  Ward  &  Gow.  A.  Thank  you  very  much  for  saying 
that. 

Senator  Thompson. —  In  conducting  this  investigation  this 
Committee  surrounds  itself  with  men  of  different  temperaments 
and  different  opinions  and  men  who  look  at  public  questions  and 
matters  that  are  to  be  investigated  in  different  ways,  I  would 
not  if  I  agreed  with  them,  or  any  one  of  them  on  everything  they 
think  —  I  would  resign  in  a  minute,  and  if  any  one  of  them  agreed 
with  me  on  everything  I  think,  I  would  discharge  him  in  a  minute, 
because  I  want  the  viewpoint  of  every  one  around  me;  Smith  has 
his,  Shuster  has  his,  and  everybody  else  has  his,  and  Mr.  Quacken- 
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bush  has  his.  JSTow,  those  things  are  all  there.  It  is  the  same 
thing  with  you.  You  are  an  individual  attempting  to  be  heard, 
and  you  are  entitled  to  be  heard  just  the  same  as  I  hear  Smith  or 
Shuster  or  Mr.  Quackenbush  or  anybody  else,  and  whether  Mr. 
Smith  likes  your  opinions,  or  whether  he  likes  your  ballad,  he  has 
to  let  you  express  your  argument.  Now,  that  is  all  the  decision 
this  Committee  can  make  in  this  matter.  A.  I  want  to  thank  you. 
May  I  say  that  if  my  remark  was  offensive  to  Mr.  Smith  I  wish  to 
withdraw  it. 

Senator  Thompson. — ■  I  know  it  is  not  offensive  to  him.  I  know 
him  too  well.  A.  May  I  ask  you,  Mr.  Shuster,  if  you  think  that 
a  poem  which  celebrates  a  unitarian  conception  of  Jesus  of 
[Nazareth  ought  to  be  excluded  for  the  subway  stands  ? 

Mr.  Shuster. —  That  is  not  a  matter  for  me  to  discuss. 

Senator  Thompson. —  We  will  adjourn  now  until  2:45. 


AFTEENOON  SESSION. 

Heney  Smith  is  sworn  and  testifies  as  follows: 

Mr.  Moss. —  Mr.  Smith,  what  official  position  have  you  held  and 
do  you  hold  in  the  city  of  New  York  ?  A.  I  hold  no  official  posi- 
tion now.  I  was  park  commissioner  when  George  B.  McClellan 
was  mayor. 

Q.  Commissioner  Smith,  I  want  to  ask  you  about  running  of 
Fifth  avenue  stages  up  Riverside  Drive.  Did  that  begin  during 
your  administration?  A.  The  stages  were  operated  during  my 
administration. 

Q.  I  wish  you  would  tell  in  your  own  way,  without  prompting 
or  questioning,  what  you  recall  about  them.  A.  The  stages  were 
operating  on  Riverside  Drive  and  I  received,  as  president  of  the 
Park  Board,  a  letter  from  James  J.  Derring,  complaining  of  the 
operating  of  the  stages,  saying  that  they  had  no  valid  franchise  and 
I  should  stop  their  operation.  I  sent  that  letter  to  the  corporation 
counsel  and  asked  that  he  advise  me.  They  had  hearings  before 
Mr.  Burr,  and  Mr.  Derring  appeared  on  one  side  and  Mr.  Paige, 
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I  think,  appeared  for  the  stage  company.  The  hearings  went  on 
for  three  or  four  months  and  then  an  opinion  was  rendered  me  by 
the  corporation  counsel  advising  me  that  they  had  no  valid  fran- 
chise and  advising  me  to  stop  their  operation  and  I  stopped  it  and 
it  was  continued  until  I  went  out  of  office. 

Q.  Do  you  know  anything  about  the  resumption  of  the  operation 
of  the  stages  ?  A.  It  was  resumed  immediately  upon  appointment 
of  Mr.  Stover  as  park  commissioner  of  Manhattan  by  Mayor 
Gaynor.  Mayor  Gaynor  writing  him  a  letter  with  the  appoint- 
ment, telling  him  unless  there  was  some  legal  obstacle  in  the  way 
to  let  them  continue  to  operate,  and  they  have  continued  to  operate 
ever  since. 

Q.  You  have  never  heard  of  any  objection  stated  in  legal  terms 
to  the  opinion  under  which  you  acted?     A.  None  whatever. 

Q.  You  never  heard  of  the  opinion  of  the  corporation  counsel 
which  advised  you  being  overruled  in  any  way  ?  A.  It  was  never 
litigated  in  any  way  to  my  knowledge. 

Q.  So  that  the  putting  of  the  stages  back  was  partly  due  to  the 
mayor's  direction  ?     A.  Absolutely. 

Q.  What  was  the  effect,  in  your  opinion,  of  the  operation  of 
those  stages  on  Riverside  Drive  ?    A.  I  hardly  can  answer  that. 

Q.  Do  you  think  they  have  a  good  effect  on  the  drive?  A.  I 
don't  think  it  affects  the  drive  now  as  much  as  it  did.  They  have 
a  pavement  now  which  stands  their  operation.  During  my  admin- 
istration we  had  no  such  road  there  and  we  had  an  earth  road  which 
they  destroyed  and  made  it  very  expensive  for  the  city  and  the 
park  department. 

Q.  Don't  you  think  that  the  operation  of  those  heavy  stages  on 
the  road  that  they  now  have  makes  it  necessary  to  repair  more  fre- 
quenty  than  if  they  were  not  running  ?  A.  I  have  watched  it  very 
cosely,  Mr.  MosS,  and  I  can't  say  that  I  do.  I  have  examined  those 
roads  with  a  great  deal  of  care  both  in  winter  and  summer  with 
that  in  view,  because  one  man  came  to  me  years  ago  and  said  he 
thought  road  building  had  not  arrived  at  that  stage  where  it  would 
not  wear  out. 

Q.  When  the  stages  began  to  run  under  Commissioner  Stover 
were  the  roads  improved  in  their  present  condition  ?  A.  They  had 
ruts  in  them  then  anywhere  from  an  inch  to  a  foot  deep. 
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Q.  So  that  the  improvement  in  paving  has  been  since  those 
stages  were  restored  ?     A.  Yes. 

Q.  I  want  to  ask  you  particularly,  Mr.  Smith,  about  this  much- 
discussed  improvement  that  is  contemplated,  this  improvement  on 
Kiverside  Drive  in  connection  with  the  New  York  Central  Eail- 
road.  When  I  say  on  Eiverside  Drive,  I  mean  involving  a  part 
of  Eiverside  Driva  You  are  quite  familiar  with  that  ?  A.  I  am. 
I  live  at  110th  street  and  Eiverside  Drive. 

Q.  We  have  been  told.  Commissioner  Smith,  that  plans  that  have 
been  printed  and  published  in  the  newspapers  are  far  from  being 
accurate.  A.  I  saw  a  picture  published  in  one  of  the  papers 
which  showed  such  an  improvement  but  was  not  in  accordance  with 
plans  at  all. 

Q.  What  are  their  plans  as  you  imderstand  them?  A.  Their 
plans  is  to  make  a  ditch  that  would  cut  through  there  and  cover  it. 
Generally,  that  is  their  plan. 

Q.  Well,  will  the  train  operation  be  entirely  covered?  A.  It 
is  intended  to  be  entirely  covered  through  Eiverside  Park,  from 
125th  street  to  72d  street. 

Q.  Can  that  work  be  done  for  $300,000  in  your  opinion? 
A.  Do  you  mean  the  whole  work  ? 

Q.  The  work  that  they  say  will  be  done  for  $300,000.  A. 
The  restoration  —  Oh,  no !  noncense !  It  can't  begin  to  be  done 
for  that. 

Q.  Well,  they  have  succeeded  in  getting  some  support  and  over- 
coming some  objections  by  the  claim  that  $300,000  would  cover 
the  restoration  of  the  park.  And  you  say  that  that  is  entirely 
inadequate?  A.  In  my  judgment  I  believe  it  is  entirely 
inadequate. 

Q.  Have  you  a  judgment  or  an  opinion  as  to  the  amount  that 
would  be  required  ?  A.  I  think  it  would  take  over  a  million  dol- 
lars from  figures  that  I  have  roughly  made  in  considering  the 
matter. 

Q.  And  when  the  thing  is  all  done,  according  to  your  opinion, 
upon  the  plans  as  they  have  been  outlined,  will  Eiverside  Park 
be  placed  in  substantially  the  condition  that  it  is  now,  so  far  as  its 
accessability  and  its  use  by  the  public  and  its  beauty  is  concerned  ? 
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A.  I  believe  that  the  plan,  if  it  were  carried  through,  would  prac- 
tically ruin  Riverside  Park. 

Q.  Does  this  plan  as  it  now  stands,  involve  any  advantage  to 
the  ISTew  York  Central  Railroad  ?  A.  I  should  say  it  was  a  great 
advantage. 

Q.  What  advantage  ?  A.  First,  they  would  have  a  perpetual 
franchise  there.  They  would  have  a  perpetual  right  to  operate 
that,  I  believe.  If  you  want  me  to  give  you  my  idea,  I  believe  that 
this  is  an  improvement  that  ought  to  take  place,  but  it  is  going  to 
be  an  improvement  for  all  time  and  it  ought  to  be  done  properly. 
I  believe  that  the  park  department  is  very,  vei-y  much  interested 
in  it  and  I  believe  that  the  park  department  should  be  made  a 
party  to  this  committee,  or  whatever  they  call  them  —  the  Port 
and  Terminal  Committee  —  and  they  should  be  consulted  on  every- 
thing that  is  done  there  and  I  believe  that  whatever  is  done  there 
should  contemplate  a  restoration  under  the  supervision  and  direc- 
tion of  the  park  department,  plans  and  specifications  to  be  prepared 
by  them,  then  what  should  be  done,  they  have  competent  men  there 
to  do  that,  and  that  the  'New  York  Central  should  pay  for  it.  We 
should  not  have  an  open  ditch  there  for  four  or  five  years  while 
this  work  is  going  on  and  then  have  it  roughly  covered  over  and  have 
it  an  eye  sore  there  for  years  and  years  to  come,  because  if  money 
and  plans  are  not  provided  for  when  it  is  started,  it  won't  be  done 
for  years. 

I  can  give  you  an  illustration  in  Broadway.  Before  they  started 
to  build  a  subway  they  had  four  rows  of  magnificent  elms  up  there. 
They  said,  "  We  will  go  through  that  street  and  we  will  restore  it." 
They  went  through  the  street  and  for  years  there  that  street  was 
dug  up  and  when  they  did  restore  it,  it  was  so  bad  that  private 
estates,  like  the  Clarke  estate,  repaired  one  block  at  their  own 
expense.  And  during  the  administration  of  Mayor  McClellan,  the 
Board  of  Estimate  furnished  a  small  amount  of  money  and  with 
that  it  was  restored  under  the  direction  of  the  park  department  to 
the  condition  it  is  in  now.  Of  course,  the  elms  were  never  restored ; 
the  soil  was  so  shallow  that  the  elms  would  not  grow  and  that  would 
be  the  result  here. 

Q.  Mr.  Smith,  I  addressed  the  president  of  the  Public  Service 
Commission  asking  whether  this  matter  did  not  come  under  the 
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supervision  of  the  Public  Service  Commission  and  asking  what  has 
been  done  and  his  answer  was  substantially,  that  while  it  would 
have  come  under  the  oversight  of  the  Public  Service  Commission 
originally  —  the  Public  Service  Commission  had  been  divested  of 
authority  by  an  act  of  the  Legislature,  so  that  the  Public  Service 
Commission  is  entirely  out  of  it,  although  there  is  a  relocation  of 
tracks,  possible  change  of  power  and  various  things  which  ordi- 
narily —  it  is  in  opposition  of  a  company  having  a  terminal  in 
the  city  — but  ordinarily  it  would  be  under  the  Public  Service 
Commission,  but  by  special  legislation  it  has  been  taken  out.  Have 
you  noticed  in  your  observation  of  this  matter  any  apparent  indi- 
cation of  a  desire  to  hurry  it  through  ?    A.  Why,  I  thought  I  had. 

Q.  To  hurry  it  through  before  there  was  any  proper  attention 
given  to  it.  Have  you  heard  whether  any  persons  in  the  city  gov- 
ernment have  appeared  to  be  especially  interested  in  hurrying  it 
through  ?    A.  I  would  hardly  like  to  criticise. 

Q.  You  can  answer  that  yes  or  no.  A.  I  have  thought  I  have 
observed  individuals. 

Q.  Are  you  willing  to  state ?  A.  I  would  not  care  to  criti- 
cise the  public  officials.  I  remember  the  West  End  Association  had 
a  hard  time.  We  were  willing  to  hire  the  best  landscape  architects 
we  could  and  go  into  this  question,  and  they  were  quite  loathe  to 
give  us  time  to  be  heard  but  they  finally  did. 

Q.  The  matter  has  been  brought  to  the  attention  of  the  Com- 
mittee and  the  Committee  has  felt  that  it  had  a  right  to  go  into  it, 
to  develop  the  facts,  and  so  I  say  to  you,  as  a  resident  of  that  sec- 
tion of  the  city  and  an  observer  of  these  things,  that  you  are  free 
to  say  anything  now  that  you  would  like  to  say,  which  you  would 
think  would  add  to  our  information.  A.  The  only  thing  I  can  say 
is  this:  It  is  a  great  public  improvement.  I  took  this  up  ten 
years  ago  and  I  got  from  the  Board  of  Estimate  ten  thousand  dol- 
lars to  make  plans.  At  that  time  I  went  out  of  office.  As  to  what 
should  be  done  there,  I  believe  that  if  care  was  taken  that  they  can 
formulate  from  what  they  have  got,  plans.  I  don't  believe  that 
anybody  ought  to  chop  down  trees,  but  there  must  be  something 
that  is  going  to  be  restored,  that  you  are  not  going  to  go  along 
in  the  start  if  that  money  is  not  forthcoming  before  they  start, 
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thereby  going  along  for  years.  You  will  have  that  raw  aqueduct 
through  there  for  years  to  come.  It  will  look  —  if  you  have  ever 
seen  an  old  right-of-way  of  a  railway  that  has  not  been  built  up, 
that  is  about  the  way  it  will  look,  rrom  the  Sailors  and  Soldiers 
monument  it  is  out  of  the  ground ;  sticks  out  twenty  or  thirty  feet 
above  the  ground ;  it  runs  right  across,  right  along  there,  to  the  wall 
of  Riverside  Park. 

Q.  It  would  interfere  with  all  the  beauty  there  is  there?  A. 
It  will  ruin  the  beauty.     There  won't  be  any  beauty  left. 

Q.  And  if  provision  is  not  made  now  for  putting  a  proper 
proportion  of  burden  upon  the  railroad  company,  the  things  that 
must  ultimately  be  done  for  the  restoration  of  beauty  so  far  as 
possible,  has  got  to  fall  on  the  city?  A.  Absolutely.  And  it 
requires  money  to  do  it  and  you  will  have  that  in  finishing  con- 
ditions continuing  along  there  just  as  you  did  in  Broadway. 

Q.  That  is  enough,  Mr.  Smith.    We  will  now  have  Mr.  Burr. 

Mr.  Smith  leaves  the  stand. 

Mr.  William  P.  Bure  takes  the  stand  and,  having  been 
previously  sworn,  testifies  as  follows: 

By  Mr.  Moss: 

Q.  Mr.  Burr,  you  were  formerly  assistant  corporation  counsel  ? 
A.  I  was. 

Q.  Did  you  have  any  knowledge  or  anything  to  do  with  the 
Pifth  avenue  stages  about  which  I  have  spoken  to  Mr.  Smith  ?  A. 
Yes. 

Q.  Will  you  please  tell  us  what  you  know  about  it  ? 

Senator  Thompson. —  Will  you  have  a  subpoena  for  Mr.  Joseph 
P.  Hennessey,  former  chairman  of  the  Board  of  Assessors  of  the 
city  of  New  York  from  1910  to  1913  —  Joseph  P.  Hennessey? 
And  ask  him  to  bring  with  him  all  correspondence  had  between 
him  and  the  Board  of  Assessors  and  the  Mayor  of  the  city  from 
the  time  in  January,  1910,  that  he  was  appointed  until  the  time 
he  resigned  in  1913  ?  Also  a  report  made  by  him  to  Mayor  Gay- 
nor  in  1910? 
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Mr.  Moss. —  Now,  Mr.  Burr. 

A.  Mr.  Moss,  I  did  not  expect  to  be  questioned  with  regard 
to  that  particular  matter  and  I  have  no  data  with  regard  to  it  here. 

Q.  It  was  something  that  came  up.  A.  I  do  remejuber  dis- 
tinctly the  opinion  which  I  wrote  with  regard  to  the  right  of  the 
stage  company  to  operate  on  Eiverside  Drive  and  there  I  held  in 
that  opinion,  which  was  approved  by  the  Corporation  Counsel, 
that  the  stage  company  had  no  right  to  operate  in  the  park  and 
Eiverside  Drive,  which  has  been  declared  judicially  to  bo  a  park, 
but  that  opinion  was  nullified  by  the  consent  which  was  given  to 
the  company  to  operate. 

Q.  Given  by  whom  ?    A.  By  the  then  administration. 

Q.  Do  you  remember  the  time  when  the  Gaynor  administration 
gave  that  consent?  Were  you  still  in  the  Corporation  Counsel's 
office?  A.  Yes.  The  opinion  was  never  followed  as  a  matter  of 
fact,  though  it  was  written  as  advice  to  the  Commissioner  of 
Parks,  asking  to  be  advised  as  to  the  authority  of  the  company 
on  Eiverside  Drive. 

Q.  Did  not  the  then  Commissioner  stop  the  stages  after  you 
wrote  the  opinion  ?  Mr.  Smith  says  he  stopped  the  stages.  A.  T 
think  that  was  on  the  ground  that  they  were  destroying  the  trees, 
the  height  of  the  stage  affected  soft  trees  and  there  was  a  criminal 
proceeding  drawn.     That  is  my  best  recollection  about  it. 

Q.  But  when  Mayor  Gaynor  directed  those  stages  to  be  allowed 
to  run  on  Eiverside  Drive  he  was  not  after  any  legal  discussion  ? 
A.  Xo,  it  was  a  policy  which  he  adopted  and  I  think  he  said  that 
the  people  were  entitled  to  go  through  there  in  their  public  auto- 
mobiles, he  called  them. 

Q.  And  at  that  time  those  stages  belong  d  to  the  Interborough 
Company?  A.  I  simply  advised  him  as  to  the  law;  he  pursued 
his  own  policy.  If  you  will  take  up  the  electric  subways,  I  have 
my  papers  arranged. 

Q.  I  withdraw  my  question  to  you,  Mr.  Burr,  and  direct  your 
attention  to  the  electric  conduits  which  are  run  through  the  streets 
of  the  city  by  the  Empire  Company  and  the  Consolidated  Com- 
pany. The  Committee  has  not  been  informed  about  this  matter 
except  in  a  very  fragmentary  way  to  date  and  we  understand  that 
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you  have  a  very  accurate  knowledge  about  it.  I  would  like  to 
have  you  tell  the  Committee,  in  your  own  way,  if  you  will,  about 
the  law  that  was  passed,  about  how  these  subways  began,  how  the 
companies  were  formed,  and  then  the  efforts  that  were  made  by 
the  city  to  repossess  themselves  of  some  of  these  conduits  and 
bring  it  down  as  near  to  detail  as  you  will.  I  would  like,  Mr. 
Burr,  not  to  interrupt  you  with  questions,  but  to  let  you  in  your 
own  way  explain  that  matter.  A.  I  will  tell  you  as  briefly  as  I 
can.  These  existing  electric  subway  companies  are  in  existence 
as  the  result  of  the  passage  of  certain  laws  known  as  the  subway 
laws,  chapter  534  of  the  Laws  of  1884,  requiring  that  on  or  before 
the  1st  of  September  of  1895  all  the  then  existing  wires  that  were 
strung  overhead  should  be  removed,  but  that  act  made  to  provi- 
sion as  to  what  was  to  be  done  with  them  or  how  they  were  to  be 
put  undergroimd.  So  another  act  was  passed,  chapter  497  of  the 
Laws  of  1885,  which  was  a  law  authorizing  a  commission  of  the 
subways  and  empowering  that  commission  to  prepare  a  plan  for  the 
construction  of  electric  subways  underground  in  which  these  wires 
Avere  to  be  put.  That  act  was  elaborated  under  chapter  716  under 
the  Laws  of  1887.  The  commission  which  was  appointed  sought 
a  method  of  putting  these  wires  underground.  It  was  a  difficult 
thing,  a  new  thing,  and  finally  a  contract  was  made  Avith  the  Con- 
solidated Telegraph  and  Electric  Subway  Company  whereby  that 
company  agreed  to  put  these  Avires  underground  and  to  operate 
this  nOAV  instrumentality. 

Q.  Wliat  officials  contracted  Avith  that  company  ?  A.  This 
Board  of  Electric  Commissions. 

Q.  Are  you  able  to  tell  under  Avhat  auspices  that  company  Avas 
formed  ?    A.  This  company  was  formed  under  the  Telegraph  Act. 

Q.  I  know,  but  did  any  existing  company  take  part  in  its  organi- 
zation ?  Did  it  represent  any  company  ?  A.  Well,  later  on  it 
developed  that  the  capital  and  stock  Avas  supplied  and  subscribed 
for  mainly  by  the  telephone  company.  It  Avas  then  known  as  the 
Metropolitan  Telephone  Company.  The  companies  refused  to  put 
their  Avires  underground,  and  it  is  a  well-known  fact  that  Mayor 
Grant  in  1889  or  1890  Avent  out  with  a  posse  comitatus  to  chop  the 
poles  down.  The  companies  went  into  coxirt  and  claimed  that 
these  acts  were  confiscatory. 
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Q.  He  did  not  hit  any  telephone  poles  with  his  axe?  A.  I 
don't  know  that  he  did.  The  result  was  that  the  courts  decided 
that  it  was  not  a  coniiscatory  piece  of  legislation,  that  it  was  the 
police  power  of  the  State  and  that  this  was  merely  a  regulation 
of  an  existing  franchise,  so  that  these  companies  then  commenced 
to  put  their  wires  in  the  conduits  supplied  by  the  Consolidated 
Gas  and  Electric  Subway  Company. 

Q.  The  proposition  as  I  see  it  is  this,  that  the  companies  found 
they  had  to  put  their  wires  underground  and  this  Consolidated 
Company  represented  the  most  important  wires  that  were  running 
- — ^wire  poles  ?  A.  The  "telegraph  companies  were  more  interested 
in  it  than  anybody  else.  Well,  these  contracts  were  made  and  in 
1887  there  were  two  contracts,  one  made  in  188Y,  and  those  con- 
tracts were  ratified  by  the  Legislature  by  chapter  716  of  the  Laws 
of  1887.  Now,  that  was  the  situation  and  the  company  was  in 
operation  for  many  years  after  that,  until  about  1903  Kobert  Grier 
Monroe,  being  the  Commissioner  of  Water  Supply,  Gas  and  Elec- 
tricity, it  was  claimed  —  I  forgot  to  say  that  in  1891  there  was  a 
division  of  the  work  of  these  subways,  the  high  tension  portion 
of  the  work  was  retained  by  the  Consolidated  Telegraph  and  Elec- 
tric Subway  Company  and  the  Empire  City  Subway  Company 
took  over  the  conduits  and  undertook  the  building  and  construction 
of  conduits  under  what  is  known  as  the  low  conduit.  The  Consoli- 
dated Company  to-day  is  controlled  by  the  Edison  Company  and 
the  other  is  controlled  by  the  telephone  company.  So,  in  1903 
Eobert  Grier  Monroe  made  a  demand  upon  these  companies  for 
an  examination  of  their  books  — 

Q.  Before  you  come  to  that,  Mr.  Burr,  is  there  a  clause  of 
recapture  or  substantially  a  clause  of  recapture  in  those  contracts  ? 
A.  The  contract  of  what?  The  contracts  provide  that  the  com- 
pany was  to  construct  the  subways  and  it  was  to  receive  as  com- 
pensation for  the  work  it  did  all  over  and  above  ten  per  cent  that 
was  earned  on  the  cost  of  construction.  The  contract  provided 
that  in  view  of  that  agreement  on  the  part  of  the  city  to  allow 
them  to  retain  all  over  and  above  ten  per  cent,  to  guarantee  them 
ten  per  cent  on  the  money  or  capital  invested,  the  cost  of  cou- 
struction,  the  city  was  to  receive  all  over  and  above  ten  per  cent, 
that  they  were  to  keep  proper  books  of  account  showing  in  detail 
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all  the  items  which  entered  into  this  construction  and  those  books 
■were  to  be  examined  at  any  time  that  the  city  so  desired,  and  the 
contracts  very  precisely  stated  what  it  would  require  these  books 
to  show. 

Now,  it  provided  that  if  at  any  time  in  the  opinion  of  the  par- 
ties of  the  iirst  part  or  their  successors  there  shall  be  a  substantial 
failure  by  the  party  of  the  second  part  to  fully  carry  out  the  pro- 
visions of  said  agreement  made  on  the  27th  day  of  July,  1886,  as 
amended  and  modified  by  this  agreement,  and  it  is  so  adjudged  by 
competent  judicial  authority,  the  Mayor  of  the  city  of  New  York 
may  enter  into  the  possession  of  said  sulysvays  and  the  party  of 
the  second  part  shall  be  subject  to  any  valid  mortgages  then  out- 
standing, not  exceeding  fifty  per  cent  on  the  actual  cost  of  such 
subways  and  all  leases  or  contracts  then  existing  for  the  use 
thereof,  forfeit  its  interest  in  such  subways  and  will  quietly  sur- 
render the  possession  thereof  to  the  mayor  of  the  city  of  jSTew 
York,  who  shall  then  and  thereafter  hold  and  own  the  same,  sub- 
ject to  the  same  powers  and  duties  to  the  parties  of  the  first  part 
and  their  successors  as  the  same  would  otherwise  have  been  held 
to  the  parties  of  the  second  part  and  the  same  shall  be  maintained 
and  operated  by  the  said  Mayor  of  JSTew  York  by  the  parties  of  the 
first  part  or  their  successors,  subject  to  such  lawful  leases  and 
contracts. 

It  was  further  provided  by  the  contract  that  said  party  of  the 
second  part  shall  at  any  time  after  January  1,  1897,  upon  the 
demand  of  the  Commissioners  of  the  Sinking  Fund  in  the  city  of 
New  York,  by  proper  instrument  or  instruments  of  conveyance 
or  transfer  in  due  form  and  duly  executed,  sell,  assign,  transfer 
and  convey  to  the  Mayor  all  or  any  of  the  subways  constructed  by 
it  and  all  or  any  of  the  contracts  or  other  property  of  any  kind 
held  or  owned  by  the  party  of  the  second  part  for  any  of  the  pur- 
poses of  its  incorporation,  subject,  however,  to  all  leases,  mort- 
gages or  contracts  theretofore  lawfully  made  within  the  limitation 
proposed  by  section  XII  of  this  contract  when  the  said  Commis- 
sioners of  the  Sinking  Eund  shall  request  them  and  for  the  pay- 
ment of  which  shall  provide  as  provided  by  any  law  hereafter 
passed. 
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And  if  the  said  company  shall  not  have  earned  ten  per  cent  per 
annum  on  actual  cost  during  the  term  of  this  contract  a  further 
payment  shall  be  made  not  exceeding  ten  per  cent  on  such  cost 
to  the  extent  of  such  deficiencies. 

Those  clauses  are  substantially  the  same  in  all  the  contracts. 

ISTow,  in  1903, 'for  the  purpose  of  asserting  the  true  cost  of  the 
construction  of  these  subways,  the  Commissioner  of  Water  Supply, 
Gas  and  Electricity,  Robert  Grier  Monroe,  applied  for  leave  to 
examine  the  books  of  these  companies,  claiming  that  the  annual 
statements  which  were  required  also  by  these  contracts  to  be  filed 
with  the  Comptroller  were  not  true  and  accurate  statements  and 
that  he  was  entitled  under  the  terms  of  the  contract  to  this  exam- 
ination which  he  now  demanded.  The  Comptroller  designated 
the  man,  Mr.  John  K.  Hayward,  to  make  the  examination  and  he 
claimed  that  there  was  delay  and  hindrance  in  making  such  exam- 
ination.   That  is,  delay  and  hindrance  by  the  company. 

Finally,  however,  he  was  permitted  to  make  an  examination, 
and  the  Commissioners  of  Accounts,  of  which  Mr.  John  K.  Hay- 
ward  was  chief  accountant,  made  a  report,  and  upon  that  report  a 
suit  was  instituted  in  1903  against  both  of  these  companies,  claim- 
ing that  they  had  failed  in  a  material  respect  to  carry  out  the 
conditions  of  these  contracts  and  asked  that  it  be  judicially  so 
determined  and  that  the  subways  be  forfeited  under  the  contracts 
themselves. 

I  was  appointed  Assistant  Corporation  Counsel  in  1904  and 
this  was  the  first  litigation  that  was  handed  to  me  when  I  entered 
the  Law  Department. 

The  complaints  were  demurred  and  the  demurrers  were  sus- 
tained, and  hence  it  was  necessary  for  me  to  begin  an  investiga- 
tion into  all  the  circumstances  relating  to  this  proposition.  New 
complaints  — 

Q.  Before  you  get  to  that,  all  wires  had  to  go  into  these  ducts  ? 
A.  Yes,  the  city  through  these  commissioners  obligated  itself  to 
compel  all  duly  authorized  companies  to  put  their  wires  in  these 
ducts. 

Q.  And  those  companies  charged  rentals  for  the  wires?  A. 
Yes. 
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Q.  And  it  so  happened  tliat  the  subway  companies  charged 
rentals  for  wires  in  some  cases  that  were  put  in  there  by  their 
competitors  ?    A.  Whoever  was  in  the  subway  had  to  pay  rentals. 

Q.  If  there  was  a  competitor  that  competitor  had  to  sometimes 
fight  for  permission  to  get  into  the  ducts  ?  A.  There  were  com- 
panies claiming  to  have  the  right  to  get  into  the  ducts  that  the 
subway  companies  rejected. 

Q.  Well,  the  companies  owning  those  ducts  which  were  put  in 
by  the  city  authorities  claimed  the  right  at  times  to  exclude  people 
Avho  wanted  to  use  the  ducts,  is  that  true  ?    A.  Yes. 

Q.  I  remember  such  a  case  because  it  developed  in  an  investi- 
gation — ■  a  case  in  Avhich  the  father  of  the  present  Civil  Service 
Commissioner,  Darwin  E..  James,  Sr.,  was  interested  in  such  a 
company  and  my  developing  the  facts  in  the  investigation  led  to 
his  being  allowed  to  go  into  the  ducts.  That  is  why  I  remember  it. 
And  then  these  companies  charged  a  rental,  which  is  a  rental 
which  would  have  to  be  paid  by  any  one  going  into  the  ducts. 
There  was  considerable  difficulty,  was  there  not,  about  the  charges 
that  were  going  to  be  made?  A.  Yes,  the  charges  were  at  one 
time  said  to  be  excessive.  The  Commissioners  had  the  power  to 
regulate  the  rentals. 

Q.  I  wanted  to  bring  out  at  this  time  that  these  companies  con- 
trolled the  situation,  companies  that  had  the  telegraph  and  tele- 
phone franchises  also  controlled  the  ducts  through  authority  given 
them  by  the  city  and  they  had  the  first  say  about  who  should  go 
into  them  and  the  first  say  about  the  rentals.  A.  The  city  had 
the  first  say  as  to  who  should  go  into  them  and  the  company  made 
its  objections  to  the  company  applying  and  the  company  was  left 
to  its  remedy,  to  mandamus,  to  get  in,  but  the  contract  is  clear 
and  explicit  that  only  those  that  were  duly  authorized  could  go 
into  the  subway. 

Q.  And  at  the  same  time  that  you  began  to  investigate  had  this 
company,  apparently  on  their  own  returns,  made  as  much  as  ten 
per  cent  in  any  year?    A.  l«]"ot  on  the  returns. 

Q.  Mr.  Burr,  they  were  returning  profits  less  than  ten  per  cent, 
the  result  of  which  action  was  that  all  those  profits  went  to  them 
and  the  city  got  nothing?  A.  Yes.  Because  they  charged  against 
the  city ;  for.  instance,  they  would  raise  money  by  a  discount  of  a 
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bond.  The  first  mortgage  was  discounted  at  90,  the  second  at  60 
and  the  discount  charged  amounted  to  over  a  million  dollars  to 
the  city.  Then  they  charged  for  patents  $726,000  which  they 
had  represented  they  possessed.  Then  they  charged  the  par  value 
of  the  stock  for  which  they  paid  for  construction,  and  the  stock 
was  practically  valueless,  against  the  city  and  then  they  charged 
further  percentages  with  sub-contractors,  and  that  was  a  system 
which  if  continued  would  never  have  permitted  the  city  to  earn 
a  cent. 

Q.  Further  than  that,  Mr.  Burr,  is  not  it  a  fact  that  these  com- 
panies extended  their  structure  underground  beyond  their  appa- 
rent needs  ?  A.  Well,  at  times  they  were  required  so  to  do  and 
that  is  a  viciousness  in  the  situation,  because,  for  instance,  the 
borough  president  might  say,  "  Now,  we  don't  want  to  have  that 
torn  up,  so  if  you  are  going  to  put  the  subways  along  there,  put 
them  along  there."    And  they  were  drawing  ten  per  cent  on  that. 

Q.  It  was  drawn  to  my  attention  that  when  the  company  had 
profits  apparently  accumulating  that  might  bring  them  up  to  a 
point  where  they  had  to  give  some  of  it  to  the  city  they  blew  into 
construction,  which  they  did  not  actually  need  and  which,  when 
they  put  it  imderground,  increased  the  burden  of  the  city?  A. 
Yes. 

Q.  It  was  those  conditions  that  induced  you  and  your  associates 
to  get  control  of  the  subways  for  the  city  ?  A.  To  get  an  account- 
ing and  to  have  the  judicial  determinations  that  they  had  failed 
to  carry  out  their  contracts. 

Q.  What  was  the  result  of  the  examinations  ?  A.  I  will  read 
the  prayer  that  succeeded  the  judgment.     [For  prayer  see  index.] 

Q.  Then  your  investigation  led  to  the  bringing  of  the  action 
of  the  prayer  of  which  you  just  read?  A.  Yes.  Now  subse- 
quently it  was  agreed,  the  company  claiming  that  the  examination 
made  by  the  Commissioner  of  Accounts  was  biased  and  unfair 
and  expressing  a  desire  to  show  every  item  of  account  in  their 
possession  or  under  their  control.  It  was  agreed  by  the  city  that 
their  books  should  be  examined  and  Haskins  &  Sells  was  selected 
as  the  firm  to  make  that  examination,  and  that  examination  lasted 
one  whole  year,  and  that  examination  cost  $24,000,  of  which  the 
6—35 
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city  paid  one-half,  the  idea  being  that  meanwhile  three  referees 
having  been  appointed  that  if  we  could  get  an  accounting  in  that 
way  the  city  would  be  in  a  position  then  under  the  sworn  testi- 
mony of  these  accountants  to  see  where  the  inaccuracies  were,  to 
see  where  the  fraud  was,  if  any.  Now,  three  referees  were 
appointed,  as  I  have  stated,  Hamilton  Odell,  J.  Philemon  and 
Adrian  H.  Joline,  Mr.  Larkin  succeeded  him.  The  referees  took 
an  adjournment  until  the  coming  in  of  this  report.  Now,  then, 
when  this  report  was  finished,  we  then  appeared  before  the  referees 
and  the  question  was  as  to  who  was  accountable.  Remember  that 
they  had  set  up  a  statute  of  limitations,  they  had  set  up  whatever, 
they  had  set  up  everything  that  was  possible  to  set  up  against  the 
claim  of  the  city,  and  having  then  bound  them  by  this  examina- 
tion I  compelled  them  to  offer  that  as  their  report  on  their  account- 
ing. That  account  done,  a  great  point,  in  my  estimation,  was 
accomplished  for  the  city,  because  it  wiped  out  practically  all  their 
defences.  When  that  account  was  filed  in  that  way,  I  prepared 
our  objections  and  filed  them  Avith  the  referees  on  the  29th  day  of 
January,  1909,  embracing  125  printed  pages.  And  then  1  pro- 
ceeded to  offer  proof  as  to  the  validity  of  these  objections,  as  to 
the  illegality  of  the  charge  for  all  the  patents,  for  discounts,  for 
interest  on  deferred  payments,  for  the  various  other  things  which 
are  enumerated  in  these  objections.  And  I  was  proceeding  to 
finish  up  that  case  when  I  was  supplanted  by  a  special  counsel 
that  was  employed  by  the  then  Corporation  Counsel. 

Q.  Who  was  the  then  Corporation  Counsel  ?  A.  Mr.  Watson. 
Mr.  Watson  said  he  was  too  busy  - —  indeed,  I  was  very  busy  —  to 
go  on  at  the  same  time,  but  in  the  report  which  I  made  at  that  time 
dated  March  11,  1910  — 

Senator  Thompson. —  Do  you  mean  you  were  too  busy  in  this 
case  ?  A.  That  was  my  case.  I  was  just  about  closing  it.  I  was 
to  close  it  at  the  next  hearing,  and  it  was  ready  to  be  closed. 

Mr.  Moss. —  In  what  year  ?  A.  1910,  and  in  our  judgment  I 
had  made  out  our  case.  I  will  quote  one  or  two  things  from  the 
memo  report  which  I  made  at  that  time  and  which  report  is 
incorporated  and  on  file  with  the  Board  of  Estimate,  and  all  of 
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which  was  sent  to  the  Board  of  Estimate  on  May  8,  1911,  showing 
the  then  status  of  that  litigation. 

Mr.  Burr. —  I  said  I  have  read  the  memo  in  regard  to  said 
memorandum  sent  to  me  by  the  Corporation  Counsel.  The  memo- 
randum conveys  the  impression  that  no  beneficial  progress  has  been 
made.  Such  is  not  the  fact.  This  litigation  is  one  of  a  most 
involved  and  intricate  character.  It  has  moved  slowly.  What 
was  despaired  of  as  hopeless  we  have  already  accomplished.  We 
have  compelled  these  companies  to  realize  that  such  obligations 
must  be  met  by  the  allowance  of  millions  of  dollars  to  the  credit 
of  the  city.  I  believe  we  have  successfully  traversed  what  in 
1890  Elihu  Koot  despairingly  described  in  speaking  of  these  com- 
panies as  the  long  and  difficult  and  perhaps  impassable  pathway 
of  obtaining. 

Q.  Who  was  this  special  counsel  that  supplanted  you  ?  A. 
William  Harmon  Black. 

Q.  He  has  been  supplanted  ?  A.  He  continued  for  four  years 
where  I  left  off  and  at  the  end  of  that  time  I  was  placed  again  in 
charge  of  the  litigation,  and  by  that  time  the  referees  had  re- 
quested the  company  to  supply  information  in  fifty-five  different 
instances  where  the  Board  of  Beferees  no  proper  information  had 
been  furnished  by  the  company,  and  that  having  been  attempted, 
to  be  done  by  the  company,  in  March,  1914,  I  submitted  an 
elaborate  brief  and  data  showing  where  they  had  failed  to  do  that. 

Q.  How  long  did  you  stay  with  the  case  then  ?  A.  Until  I 
resigned  in  May,  1914. 

Q.  You  had  it  only  a  short  time  ?  A.  Yes.  Meanwhile  offers 
of  settlement  had  been  made  to  me,  which  are  attached  to  this 
report,  of  over  a  million  dollars  and  a  half  reduction  in  the  cost  of 
construction  and  one  million  dollars  reduction  in  the  deficiency 
which  they  alleged  against  the  city  by  reason  of  the  non-payment 
of  this  ten  per  cent.  I  turned  the  matter  over  to  Mr.  Black.  I 
had  an  assistant,  Mr.  Arthur  P.  Walker,  who  is  still  in  this  litiga- 
tion for  the  city,  and  I  asked  him  to  give  Mr.  Black  the  same 
assistance  which  he  had  given  me,  and  I  would  like  to  read  this 
letter  into  the  record  which  I  received  from  this  colleague  April 
11,  1910. 
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"  William  D.  Burr,  Esq. : 

"  Dear  Mr.  Burr. —  I  have  your  letter  of  the  4th  inst., 
and  it  is  with  extreme  regret  that  I  learn  that  you  are  no 
longer  to  conduct  the  electric  subway  litigation.  A  few 
months  ago  your  separation  from  the  cases  would,  it  seems  to 
me,  have  been  fatal,  but  now  in  view  of  the  splendid  shape  in 
which  you  have  them,  I  am  confident  we  will  be  able  in  a 
short  time  to  bring  them  to  the  successful  termination  planned 
by  you.  You  certainly  deserve  the  greatest  credit  for  the 
incomparable  way  in  which  you  overcome  the  insurmountable 
obstacles,  and  it  is  most  regrettable  that  owing  to  the  complex 
nature,  either  in  looking  back  over  the  ground  you  have  cov- 
ered it  is  very  apparent  that  when  you  secured  consent  to  the 
examination  of  their  books  by  accountants,  both  cases  were 
practically  won.  You  have  indeed  added  to  the  city's  debt 
of  gratitude  to  you  by  making  possible  that  the  company 
would  concede  many  millions  of  dollars  to  the  city  and  in 
addition  pay  annually  five  per  cent  of  the  gross  earnings." 

But  when  I  dropped  out  of  the  case  there  was  no  call  for  settle- 
ment. The  case  has  been  decided  within  the  past  few  days  by 
the  referees  and  I  am  very  glad  to  be  able  to  tell  you  that  those 
objections  which  I  find  way  back  in  1910  were  sustained  and  that 
where  the  company  claimed  the  cost  of  construction  to  be 
$12,388,519.19,  the  referee  allowed  up  to  December  31,  1906, 
which  was  the  period  they  were  considering,  $9,007,610.34,  or 
cutting  off  in  favor  of  the  city  $3,380,889.85  for  the  cost  of  con- 
struction as  claimed  by  the  company,  and  the  company  claimed 
a  difference  against  the  city  of  $7,067,832.62,  and  the  referees 
have  reduced  that  deficiency  to  $1,336,030.66;  in  other  words, 
have  made  a  reduction  of  $5,728,096  and  awarded  in  favor  of  the 
<:ity  $185,136.89. 

By  Mr.  Moss : 

Q.  ISTow  which  company  is  the  defendant  in  that  action  ?  A. 
The  Consolidated  Telegraph  Company. 

Q.  I  understand  from  Eosenson  the  other  day  that  an  action 
will  be  started  against  the  other  company.    That  action  has  been 
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pending  but  lias  never  been  tried,  because  under  the  terms  of  the 
contract  made  in  1891,  whenever  for  any  reason  the  cost  of  the 
construction  of  the  conduits  was  to  be  ascertained,  the  cost  found 
was  to  travel  into  that  part  of  the  conduits  which  was  taken  over 
by  the  Empire  Company.  So  this  determination  having  been 
found,  it  is  up  to  the  city  to  proceed  with  the  trial  of  that  case. 

Mr.  Moss. —  That  is  a  very  large  result,  but  has  there  been  at 
any  time  an  apparent  disposition  —  what  about  the  recapture 
clause  ?  A.  Referees  have  decided  that  they  were  not  fraudulent, 
that  these  statements  were  inaccurate,  and  they  have  held  that  to 
forfeit  or  to  create  forfeiture  would  be  too  gradual  and  they  have 
held  that  since  this  suit  was  brought  that  the  companies  have  been 
building  the  conduits  in  subways  under  the  supervision  of  the 
city  and  that  it  would  be  unfair  to  forfeit  those  contracts,  and 
they  find  that  — 

Q.  The  city  has  created  a  sort  of  stop  against  forfeiture  ?  A. 
Yes. 

Senator  Thompson. —  Referees  do  hold  in  favor  of  the  company 
that  the  city  can't  recover. 

Mr.  Burr. —  I  believe  this  is  the  last  litigation  that  Hamilton 
Odell  will  ever  be  interested  in. 

Mr.  Moss. — ■  He  has.  grown  old  in  this  case ;  there  is  no  doubt 
about  it.    He  has  had  the  information  a  good  many  years. 

Q.  See,  Mr.  Chairman,  how  difficult  the  recapture  clause  is. 
So  many  circumstances  come  in  and  yet  the  fact  that  the  city  has 
dealt  with  this  company  that  they  claim  had  defrauded  it,  because 
it  had  a  monopoly  of  the  streets  — • 

Senator  Thompson. —  That  is  what  the  recapture  in  the  subway 
aniounts  to  already. 

Mr.  Moss. —  It  will  always  be  considered,  Mr.  Chairman,  a 
drastic  remedy  in  whatever  case  the  recapture  clause  is  moved 
against  the  company.    It  will  always  look  drastic. 

Mr.  Burr. — As  the  referees  say,  the  law  abhors  the  forfeiture. 
There  was  never  a  case  where  it  was  more  apparent  than  here. 
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Because  the  contracts  tibat  were  made  were  illegal  —  they  liad  to 
b  authorized  by  the  Legislature — ^it  was  held  by  the  court  that 
they  had  no  authority  to  make  the  contract,  and  in  the  law  — 

Mr.  Moss. — ■  Was  it  not  found  that  books  had  been  destroyed  in 
this  case?    A.  It  was  not  found  to  be  so. 

Senator  Thompson. —  They  are  getting  a  great  deal  more  of 
abhorrence  to  the  forfeiture  than  there  is  on  the  abhorrence  of  the 
law  to  a  monopoly,  l^ow,  Mr.  Burr,  I  understand  that  in  operat- 
ing these  subways  (did  you  go  into  that?)  in  operating  these  con- 
duits that  the  rentals  charged  in  reality  over  the  cost  of  the  opera- 
tion, the  actual  cost  of  operation,  showed  probably  more  than  ten 
per  cent,  but  that  the  company  had  organized  a  company  for  repair 
and  another  for  maintenance  and  repair  when  as  a  matter  of  fact 
the  actual  cost  was  only  about  a  dollar  a  month,  and  that  was 
what  ate  up  the  profits  and  got  it  up  to  ten  per  cent. 

Mr.  Burr. —  I  don't  know  about  that;  but  there  has  been  a 
contention  on  the  part  of  the  city  that  the  cost  of  maintenance  and 
the  cost  of  repairs  were  excessive,  and  a  study  was  made  of  the 
situation  by  the  representatives  of  the  city,  both  of  the  finance 
department  and  of  the  Commissioners  of  Accounts,  and  one  is 
contained  in  the  report  on  the  Commission  on  new  sources  of  city 
revenue  January  11,  1913,  in  which  it  undertakes  to  show  how 
these  charges  are  excessive  and  how  they  could  be  reduced,  and 
how  under  that  clause  of  contract  the  city  would  operate  by  munici- 
pal ownership  these  subways  to  great  advantage.  Mr.  Hayward 
made  a  special  study  of  that  situation,  which  he  reported  to  me 
in  1914,  and  he  has  the  figures  at  his  finger  ends,  and  if  you  would 
like  to  examine  them,  he  will  come. 

Senator  Thompson. —  Does  that  show  that  there  was  one  or  more 
subsidiary  companies  ?  A.  The  case  shows  that,  but  referees  have 
wiped  those  subsidiary  companies  out,  all  except  one,  15  per  cent. 

Mr.  Moss. —  If  the  court  could  find  a  remedy  for  the  city  to 
capture  it,  this  would  be  the  case  to  do  so.  Is  that  your  opinion  ? 
A.  Yes.  The  only  complication  with  regard  to  this  case  is,  as  I 
said,  we  were  going  over  it  since  1906,  and  since  that  the  city 
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has  been  organized.  New  conduits  had  to  be  constructed.  It 
■would  seem  to  be  inevitable  to  forfeit  the  conduits  which  were  now 
being  constructed  by  these  companies.  If  the  construction  had 
ended  absolutely  in  1906,  and  these  facts  were  shown,  proved  and 
demonstrated,  then  the  forfeiture  of  the  system  might  be 
completed. 

j\Ir.  Burr.^Did  it  ever  occur  to  you  that  this  system  which 
allows  interested  companies  to  monopolize  the  streets  and  to  have 
practical  hold  upon  the  wires,  even  of  their  competitors ;  that  the 
situation  is  anomalous ;  that  that  is  something  that  the  city  ought 
to  keep  to  itself,  to  be  sure  ?  If  it  were  possible  under  this  action, 
making  any  provision  for  those  companies'  rights,  to  get  the  title 
back  into  the  city,  great  public  interests  would  be  served  in  doing 
it.  The  city  always  has  the  right  to  get  control  of  these  subways 
if  it  had  the  money  to  buy  it,  but  first  it  was  necessary  to  ascertain 
what  was  the  cost  of  construction.  Can  the  city  take  those  sub- 
ways now  without  proving  fraud?  A.  Yes.  And  these  reports 
that  I  have  referred  to  show  how  that  may  be  done  to  advantage. 

Senator  Thompson. —  They  can  take  it  on  payment  of  a  sum 
which  will  equal  ten  per  cent  up  to  the  time  of  recapture  ?  A. 
Yes. 

Q.  Now,  they  had,  according  to  their  books,  claimed  that  they 
had  not  received  ten  per  cent  any  year;  that  was  their  claim.  A. 
That  was  right. 

Q.  And  their  investment  was  so  large  that  if  they  increased 
the  expenses  by  the  creation  of  other  companies  to  handle  the  work 
at  more  than  the  cost  that  would  make  the  burden  on  the  city  at 
the  time  of  recapture  much  the  greater.  Was  that  the  situation  ? 
A.  I  did  not  get  that. 

Q.  I  said  the  larger  the  cost  of  construction  the  more  the  city 
Avoulyd  have  to  pay  out  at  the  time  of  recapture.    A.  Yes. 

Mr.  Moss. —  The  city's  burden  was  constantly  growing  accord- 
ing to  their  methods  ?    A.  Yes. 

Mr.  Moss. —  Now,  about  this  Eiverside  Drive  improvement. 
You  had  some  relation  to  that,  did  you  not?  Can  you  give  the 
names  of  the  subsidiary  companies  ? 
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Mr.  Burr. — ■  You  can  get  a  copy  of  the  opinion  of  tlae  referees. 

Senator  Thompson.  Records  in  relation  to  this  can  be  obtained 
at  the  corporation  counsel'  soiBce.  Have  they  ever  passed  upon 
these  findings  of  facts  ?  A.  Yes,  they  have.  I  have  here  a  number 
of  them.  The  report  of  the  referees  embraces  four  hundred  forty- 
one  folios  of  facts. 

Mr.  Burr. — ■  Now,  the  Hudson  Eiver  Eailroad  Company  was 
incorporated  under  Act  216  under  the  Laws  of  1846,  which  en- 
titled that  company  to  build  a  railroad  from  Albany  to  the  city 
of  New  York,  commencing  in  the  city  of  New  York,  with  the  con- 
sent of  the  city.  The  company  applied  for  leave  to  construct  in 
the  city  and  the  application  was  referred  to  a  committee  of  the 
common  council,  and  that  committee  reported  on  April  26th,  1847. 
The  special  committee  to  whom  was  referred  the  annex  of  the 
Hudson  Eiver  Bailroad  Company  respectfully  report  that  in  view 
of  the  importance  of  this  great  enterprise  to  the  welfare  of  the 
city,  your  committee  have  been  induced  to  examine  it  with  care. 
Under  the  belief  that  every  possible  facility  should  be  extended 
by  the  common  council  to  enable  the  company  to  extend  their  road 
into  the  city,  not  inconsistent  with  the  rights  of  individuals  and 
the  permanent  interests  of  the  city.  In  view  of  these  facts,  and 
looking  carefully  to  all  the  interests  of  the  city,  the  committee 
recommends  for  the  adoption  of  the  following  ordinance.  I  will 
not  read  the  ordinance,  but  I  will  point  out  some  few  things  that 
it  contains. 

The  ordinance  gave  the  city's  permission  to  construct  a  double 
track  of  rails  with  suitable  turnouts  along  the  line  of  the  Hudson 
river  to  Spuyten  Duyvil  creek,  near  68th  street,  occupying  so 
much  of  Twelfth  avenue  as  lies  along  the  shore.  Then  through 
the  middle  of  Eleventh  avenue  to  about  32nd  street,  thence  on  a 
curve  across  to  Tenth  avenue,  then  through  the  middle  of  Tenth 
avenue  through  West  street  and  then  through  Canal  street.  The 
company  is  to  execute  an  agreement  and  that  agTeement  must  pro- 
vide that  they  shall  lay  their  rails  or  tracks  in  such  manner  as  to 
cause  no  unnecessary  impediment  to  the  common  use  of  the  street 
for  all  other  purposes  and  so  as  to  leave  all  the  watercourses  free. 
It  shall  be  especially  inoumbent  on  the  said  Hudson  River  Com- 
pany at  their  own  cost  to  construct  stone  bridges  across  the  streets 
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required  to  be  arched  or  bridgrai  whenever  the  same  shall  be  neces- 
sary for  public  convenience,  and  also  to  make  such  excavations  as 
the  common  council  may  deem  necessary  to  render  passage  over 
the  railroads  and  embankments  at  the  cross  streets  easy  for  all 
purposes.  And  the  said  company  shall  be  at  all  times  subject  to 
such  regulation  with  reference  to  public  travel  through  such 
streets  and  avenues  as  are  affected  by  the  said  railroads  as  the  com- 
mon council  shall  direct. 

Now,  immediately  after  the  railroad  obtained  the  right  under 
that  ordinance  and  executed  the  agreement  to  which  reference  is 
made,  and  laid  its  rails,  a  public  clamor  immediately  arose  against 
the  operation  of  this  road.  And  the  first  case  is  contained  in 
1849  —  Drake  vs.  The  New  York  Central  and  Hudson  Eiver  Eail- 
road.  And  in  that  case  the  presiding  judge.  Judge  Jones,  said, 
in  answer  to  the  complaints  of  the  citizens,  and  denying  their 
application  for  injunction:  "  The  corporation  of  the  city  of  New 
York,  with  a  potential  care  and  regard  to  the  rights  and  interests 
of  the  citizens,  have  passed  an  ordinance  for  the  government  and 
regulation  of  this  railroad  in  the  use  of  the  streets  wherein  they 
are  permitted  to  locate  the  same,  to  which  the  company  are  bound 
and  may  be  compelled  to  conform  to  the  corporation  of  the  city 
of  New  York.  Application  for  relief  against  abuses  of  the 
privileges  the  defendants  may  enjoy,  may  at  all  times  be  made; 
and  by  that  body  all  existing  grievances,  all  future  grievances,  all 
grounds  of  complaints,  capable  of  remedy  or  redress,  may  and  we 
trust  always  will  receive  early  attention,  and  the  proper  remedies 
be  promptly  applied." 

And  that  seems  to  be  true  to-day  as  it  was  at  that  time ;  but  we 
must  look  to  the  city  government  to  enforce  the  obligations  and 
duties  of  the  company. 

That  situation  has  been  in  the  courts,  as  I  say,  from  1849  up 
to  the  present  time,  the  last  case  being  the  "  216  New  York." 
At  one  time  this  road  ran  down  to  Chambers  street;  it  ran  to  the 
corner  of  Warren  street  and  Broadway;  it  ran  passenger  cars  to 
Chambers  street.  The  old  Harlem  Railroad,  which  was  incorpor- 
ated in  1831,  also  ran  down  Fourth  avenue;  but  public  opinion 
compelled,  from  time  to  time,  these  tracks  to  be  removed  as  the 
city  grew  more  populated.    In  1845  — 
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Mr.  Moss. —  We  used  to  steal  rides  on  tkose  cars  down  Fourth 
avenue. 

]\Ir.  Burr. —  Less  than  500,000  people  v/ere  down  there. 
To-day  there  are  over  2,000,000  — ■  which  presents  an  entirely 
different  situation.  At  other  times  the  cars  were  moved  by  mules 
and  horses  down  Eleventh  avenue;  but,  though  the  people  com- 
plained, no  real  effort  outside  of  many  of  the  remonstrances  by 
various  committees  of  the  common  council,  was  ever  made  to 
remedy  this  evil  until  the  passage  of  "  109,"  known  as  the  Saks 
law,  and  that  provided  that  a  subway  should  be  built,  that  these 
tracks  should  be  put  into  the  subway,  and  empowered  the  railroad 
commissioners  and  the  city  authorities  to  enter  into  an  agreement 
for  the  relocation  of  the  tracks  and  if  within  a  year  after  the 
passage  of  the  act  no  agreement  was  made,  that  then  the  city  had 
the  power  to  contest  this  agreement.     That  was  a  drastic  remedy. 

Q.  Do  you  know  of  any  litigation  in  connection  with  this  act  ? 
A.  Yes,  I  do.  And  by  that  act  it  was  made  the  duty  of  the  Public 
Service  Commission,  succeeding  the  old  railroad  board,  to  prepare 
plans  and  so  forth,  and  maps,  and  in  the  event  of  the  failure  of  the 
city  and  the  commissioners  to  come  to  an  agreement  to  direct  the 
corporation  coimsel  to  take  proceedings  for  the)  condemnation  of 
its  franchise.  They  did  so.  They  prepared  those  maps  and  they 
did  direct  the  corporation  counsel  to  bring  the  proceedings  to 
condemn  them.  But  when  that  was  referred  to  me  I  found  that 
the  conditions  precedent  necessary  had  never  been  done,  and  when 
a  taxpayer  named  Helen  Jerr  petitioned  to  begin  proceedings,  we 
went  in  the  courts,  and  facts  were  presented  to  Justice  Gerard  and 
he  felt  rather  hot  about  the  matter  —  that  the  corporation  counsel 
had  apparently  put  him  in  obstruction  in  the  way  of  condemna- 
tion. But  he  concluded  that  the  corporation  counsel  was  right 
and  I  will  read  you  a  brief  extract  from  his  opinion,  which 
appeared  in  the  Law  Journal  of  December  22nd,  1908.    He  says: 

"  There  is  no  conflict  as  to  the  facts  of  this  case.  It  seems 
that  the  old  Board  of  Eapid  Transit  Commissioners  never 
obeyed  this  law.  They  prepared  a  plan,  but  this  did  not 
provide  for  a  subway  in  detail.  The  proposed  plan  provided 
that  south  of  GOth  street  there  should  be  a  subway,  but  from 
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Goth  street  to  Spuyten  Duyvil,  except  at  certain  portions 
where  the  tracks  of  the  railroad,  and  so  forth.  The  fault  lies 
with  the  old  Board  of  Eapid  Transit  Commissioners  or  the 
corporation  counsel.  The  old  Board  of  Eapid  Transit  Com- 
missioners failed  to  take  either  the  proper  steps,  not  having 
been  taken,  are  wanting." 

And  therefore  that  fell  through. 

ISTow  then,  the  agitation  continued  because  this  remedial  legisla- 
tion is  not  primarily  for  the  purpose  of  extending  the  facilities 
of  the  New  York  Central  Eailroad,  but  it  is  primarily  to  remove  a 
grievance  and  to  compel  the  railroad  to  abolish  the  operation  which 
the  railroad  had  made  in  the  public  streets  of  New  York,  because 
such  operation  had  proved  a  menace  to  safety.  That  being  made 
manifest  by  the  number  of  people  who  were  injured,  the  Board 
of  Estimate  took  up  the  matter  and  they  sent  it  to  the  corporation 
counsel  to  investigate,  to  find  out  whether  the  franchise  of  the  New 
York  Central  Eailroad  Company  was  a  valid  franchise  or  not,  and 
that  is  how  the  matter  came  to  me.  I  investigated  the  matter 
from  the  beginning  and  as  I  have  stated,  the  original  consent  for 
the  operation  of  this  railroad  was  for  fifty  years,  and  the  charter 
of  life  of  the  Hudson  Eiver  Eailroad  Company,  I  think,  it  never 
had  extended  its  existence  and  its  charter  would  expire  in  1896. 
But  in  1869  an  act  was  passed  apparently  for  this  purpose,  per- 
mitting the  railroads  to  consolidate  their  franchise  and  all  their 
property,  and  a  consolidation  was  had  between  the  New  York 
Central,  operating  from  Buffalo  to  Albany,  and  the  Hudson  Eiver 
Eailroad  Company,  operating  from  Albany  to  New  York.  That 
consolidation  was  the  result  of  an  investigation  made  by  the  Legis- 
lature of  1867  as  to  the  great  charges  that  had  been  made  to 
increase  the  freight  rates;  and  Mr.  Clark,  the  son-in-law  of  old 
Commodore  Vanderbilt,  being  examined  as  to  the  cause  of 
such  extravagant  rates,  said  that  it  cost  more  to  ship  a  ton  of 
freight  from  Spuyten  Duyvil  to  St.  John's  Park  than  it  did 
from  Albany  to  New  York.  Well,  to  make  a  long  story  short,  in 
that  opinion  I  held  that  — 

Mr.  Moss. —  Spuyten  Duyvil  is  the  northern  extremity  of  Man- 
hattan Island  and  St.  John's  Park  is  at  the  lower  part  of  Man- 
hattan. 
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Mr.  Burr. —  I  would  like  to  say  that  tlie  population  of  New- 
York  in  1845  was  371,223 ;  in  1900,  1,850,073 ;  in  1916,  2,925,- 
761.  And  the  population  of  the  whole  of  the  city  at  that  time, 
5,253,885.  And  the  number  killed,  as  it  was  shown  by  our  investi- 
gation, on  the  road,  was  437,  and  injured  11,073  at  the  time  of 
the  trial. 

By  Mr.  Moss: 

Q.  In  what  length  of  time?  A.  So  far  as  they  ever  kept  any 
record  of  it. 

Q.  And  in  what  territory?  A.  From  Spuyten  Duyvil  to  St. 
John's  Park.  So  I  said  that  there  was  a  doubt  as  to  whether  the 
franchise  limited  for  fifty  years  could  be  extended  for  five  hun- 
dred years  by  a  board  of  gentlemen  sitting  down  and  determining 
upon  a  consolidation,  where  in  the  beginning  the  consent  of  the 
city  was  necessary  for  the  fifty  years.  This  Would  apparently 
enable  these  gentlemen  to  extend  that  consent  for  five  hundred 
years.  And  they  recommended  that  drastic  action  be  taken;  and 
I  recommended  that  they  order  the  removal  of  the  tracks.  The 
borough  president  gave  notice  to  the  railroad  and  the  railroad 
began  proceedings  to  restrain  the  city  from  taking  such  action. 

Q.  Where  were  the  tracks  you  wanted  to  have  removed?  A. 
Wherever  they  were  operated  on  the  streets  of  the  city.  I  would 
like  to  give  you  the  figures  and  the  dates.  The  opinion  of  the 
corporation  counsel  was  rendered  on  May  28,  1909.  The  resolu- 
tion of  the  Board  of  Estimate  was  made  on  the  same  date.  On 
June  18,  1909,  the  action  was  started  by  the  railroad  company 
restraining  the  city.  On  November  4,  1909,  the  issues  having 
been  joined,  an  order  of  reference  was  made.  November  17, 
1909,  the  reference  begun.  March  1,  1910,  the  referee  made  his 
report.  March  30,  1910,  judgment  was  entered.  April  9,  1910, 
an  appeal  was  taken  to  the  Appellate  Division.  February  12, 
1911,  the  judgment  was  affirmed  by  the  Appellate  Division  and  the 
appeal  was  then  taken  to  the  Court  of  Appeals.  I  appeared  before 
them  and  asked  that  the  cause  be  preferred.  It  was  preferred  and 
was  decided  on  May  20,  1911,  by  the  Court  of  Appeals  on  differ- 
ent grounds.  The  Court  of  Appeals  held  that  the  franchise  was 
not  limited  to  fifty  years  in  its  inception,  that  it  was  perpetual 
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from  its  inception.  The  courts  below  held  that  it  was.  The 
decision  may  be  found  in  202  JSTew  York  at  212. 
"  Now,  in  that  case  the  company  attempted  to  prove  its  title  to 
various  lands  under  water  extending  from  Spuyten  Duyvil  to 
72d  street ;  but  in  the  determination  of  the  case  the  referee  ignored 
the  requests  of  the  city  to  find  as  to  those  matters  of  the  lands 
under  water,  and  that  being  ignored  by  the  referee  was  ignored  by 
the  courts  above,  and  it  never  was  decided.  But  in  the  very 
illuminating  opinion  of  Judge  CuUen  it  was  pointed  out  clearly 
that  whereas  the  city  did  not  have  the  authority  to  remove  the 
tracks  from  the  streets,  that  in  view  of  it  being  detrimental  to  the 
city,  that  the' State  might  compel  the  removal  of  the  tracks  by 
the  company  at  its  own  expense,  as  was  subsequently  affirmed  in 
the  Minnesota  case,  because  Judge  Day  said  there  that  the  police 
power  is  the  highest  authority  and  it  can't  be  given  away,  no 
administration  can  divest  another  administration  of  the  exercise 
of  that  power,  and  so  the  exercise  of  that  power  varies  as  you  see 
by  the  history  of  the  Harlem  Railroad,  that  in  one  year  it  was 
required  to  sink  its  tracks,  and  in  1892  it  was  compelled  to  elevate 
its  tracks ;  so  this  is  a  peculiar  city,  and  so  when  you  undertake 
to  provide  for  the  future  you  have  to  take  that  into  consideration. 

Senator  Thompson. — ■  Do  you  think  that  ought  to  be  taken  into 
consideration  in  making  a  dual  subway  contract  ? 

Mr.  Burr. —  You  are  still  harping  on  that.  The  result  of  that 
decision  was  the  passage  of  the  act  in  1902,  by  an  act  which 
provided  — 

Q.  Who  drew  that  law?  A.  It  was  drawn  by  many  hands, 
Bome  in  the  corporation  counsel's  office,  some  in  the  mayor's  office. 
And  I  was  very  insistent  that  nothing  that  was  done  under  that 
law  should  affect  the  question  of  the  validity  of  the  franchise  of 
the  company  which  was  then  being  tested.  And  under  that  law 
the  railroad  was  required  to  submit  to  the  Board  of  Estimate 
before  the  first  of  October  of  that  year  plans  for  the  relocation  of 
these  tracks  at  its  own  expense  so  as  to  obviate  this  condition  of 
rail  operation,  and  authorized  the  board  to  enter  into  an  agree- 
ment with  the  railroad  company  whereby  additional  facilities  and 
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enlarged  plans  might  be  agreed  upon,  given  increased  powers  to 
deal  with,  the  situation. 

Q.  Did  that  give  the  city  power  to  compel  the  railroad  to  do 
anything?  A.  It  was  nothing  mandatory  ahout  it  because  there 
was  a  great  abhorrence  of  mandatory  legislation.  Under  that  act 
then  the  Board  of  Estimate  appointed  a  committee  to  take  up  the 
matter.  That  committee  was  headed  by  the  then  president  of  the 
Board  of  Aldermen,  now  the  mayor  of  the  city.  And  plans  were 
presented  and  finally  a  question  was  raised  with  regard  to  these 
lands  under  water,  and  hearing  was  had  and  that  again  came  to 
me  to  dispose  of  it,  and  I  did  dispose  of  the  matter  and  wrote  an 
opinion.  And  it  seems  that  this  situation  as  outlined  in  that 
opinion  had  not  been  taken  into  consideration  and  the  plan  as  then 
proposed  fell  flat. 

Q.  Did  Mr.  Mitchel  - —  rather,  did  the  committee  of  which  Mr. 
Mitchel  was  chairman  —  hold  the  matter  about  a  year  and  a  half  ? 
A.  Yes. 

Q.  And  was  the  railroad  filling  in  during  that  time  ?  A.  That 
I  could  not  tell  you,  Mr.  Moss ;  but  I  can  give  you  the  date  when 
it  finally  made  its  report.  The  matter  came 'to  that  board  in  1911. 
It  was  with  that  board  until  March  27,  1913,  when  it  made  its 
report.  It  had  a  public  opinion  on  May  28,  1913.  And  then  the 
question  was  raised  also  at  that  point  as  to  whether  the  act  was 
constitutional  or  not  authorizing  the  city  to  give  this  company 
increased  facilities  by  way  of  trackage.  I  will  read  the  conclu- 
sion which  I  arrived  at  at  that  time.  My  conclusions  said,  in  the 
opinion  of  June  24, 1913 ;  my  conclusion  may  be  stated  as  follows : 

First,  by  the  decision  of  the  Court  of  Appeals,  the  ISTew  York 
Central  and  Hudson  River  Eailroad  Company  against  the  City  of 
[New  York,  the  right  of  the  New  York  Central  and  Hudson  River 
Railroad  Company  to  operate  its  railroad  under  the  consent  origi- 
nally granted  by  the  city  along  the  streets  and  avenues  occupied  by 
its  tracks  was  recognized.  Such  right  cannot  now  be  questioned 
by  the  city. 

Second,  the  city  owns  the  fee  of  Twelfth  avenue,  subject  to  the 
use  of  the  company  for  railroad  purposes,  as  lies  within  its  right 
of  way. 
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Third,  I  believe  chapter  714,  giving  the  railroad  company  the 
right  to  build  a  wall  from  60th  to  72d  street,  would  have  been 
declared  unconstitutional  by  the  courts  if  the  city  had  been  dili- 
gent to  assert  such  claims.  The  sense  of  and  reliance  of  the  law 
as  valid,  and  the  city  raises  a  doubt  in  my  mind  as  it  stands; 
therefore  it  must  be  recognized.  The  legislation  closed  the  streets 
between  60th  and  72d  streets.  The  city  therefore  has  no  power 
to  compel  the  making  of  these  streets  as  against  this  act.  Lands 
within  the  lines  of  these  former  streets  are  no  longer  devoted  to 
public  use.  Titles  held  by  the  city  in  the  same  ways ;  the  only  way 
to  obtain  the  street  use  would  be  by  having  the  act. 

Fourth,  where  not  granted  by  the  city  to  the  upland  owner,  the 
record  title  to  the  land  formerly  under  water,  under  the  ancient 
charters  and  also  patent  from  the  State,  is  vested  in  the  city  of 
New  York,  subject  to  the  use  thereof  by  the 'railroad  company 
during  its  existence.  Where  granted  by  the  city  to  the  upland 
owner  the  title  is  vested  either  in  such  upland  owner,  subject  to 
the  use  by  the  railroad  company  during  its  corporate  existence  by 
reason  of  the  deeds  from  the  upland  owner.  The  company  entered 
into  the  occupation  of  such  land  under  a  license  from  the  city,  and 
it  has  not  acquired  any  title  as  against  the  city  by  adverse 
possession. 

And  then  as  to  the  power  of  the  Board  of  Estimate  under  the 
aei  to  grant  these  increased  facilities  to  the  company  I  said : 

"  I  am  of  the  opinion  therefore  that  this  act  does  not 
offend  against  the  Constitution,  inhibiting  against  the  enact- 
ment of  any  private  or  local  bill  of  the  Legislature  granting 
to  any  private  corporation,  association  or  individual  any 
exclusive  community  or  franchise  whatever ;  the  act  provides 
that  plans  are  to  be  submitted  and  agreed  upon  between  the 
city  and  the  company,  the  said  plans  being  such  as  may  be 
necessary  or  required  to  abolish,  discontinue  and  avoid  the 
new  set  grade  for  railroad  purposes  of  streets,  avenues, 
etc.  What  is  or  is  not  necessary  or  required  to  be  done  is  a 
matter  to  be  determined  by  the  Board  of  Estimate  and  Appor- 
tionment. The  railroad  needs  certain  things  to  be  done  for 
which  it  is  willing  to  pay  liberally.     The  first  question  to  be 
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determined  is  whether  the  city  by  it  could  or  to  any  extent 
whatever,  no  matter  what  might  be  the  compensation  derived 
by  the  city  therefrom." 

And  then  I  quoted  from  the  then  recent  decision  against  the 
Kealty  Company,  in  which  the  judge  says  that  where  these  officers 
exercise  their  discretion,  and  they  have  the  right  to  exercise  it,  that 
the  court  will  not  interpose  its  discretion,  as  it  is  up  to  the  board. 
I  said: 

"  The  fundamental  chapter.  Laws  of  1907,  'As  are  at  the 
same  elevation  within  any  given  area."  As  to  this  the  pro- 
visions of  the  act  are  mandatory.  Its  provisions,  etc.,  are  not 
mandatory.  I  am  of  the  opinion  that  imder  the  act,  chapter 
777  of  the  Laws  of  1911,  the  Board  of  Estimate  has  the 
power  to  make  an  agreement  such  as  is  proposed,  etc.,  as  to 
the  wisdom,  justice  of  propriety  of  such  action,  viewed  from 
the  standpoint  of  the  city's  best  interest.  The  Board  of  Esti- 
mate are  the  sole  judges ;  it  is  up  to  them." 

By  Mr.  Moss : 

Q.  You  said  that  fell  flat  ?  A.  I  said  at  that  time  the  plan  as 
proposed  fell  flat.  ISTow,  then,  the  matter  was  then  taken  up  by 
that  committee  in  the  light  of  all  this  information.  And  here 
recently,  as  you  know,  a  new  plan  was  presented  which  was  dated 
April  22d,  191C,  and  an  explanation  of  the  former  plan  dated  May 
12th,  1916. 

Q.  Is  that  the  plan  date  or  the  report  date  ?  A.  The  report 
date.  ISTow,  that  is  about  all  that  I  have  to  say  as  to  the  history 
of  this  litigation  and  as  to  its  present  status.  That  there  is  room 
for  dispute  as  to  the  merits  of  this  plan  now  proposed,  which  I 
understand  is  proposed  as  a  counter-plan  by  the  city,  is  quite  appar- 
ent. There  have  been  many  reports  on  this  subject.  I  vsdll  not 
go  any  further  back  than  March,  1911 ;  E.  P.  Goodrich  and  Harry 
P.  Dickens  made  a  report  upon  the  elimination  of  the  surface 
freight  and  railroad  tracks  of  the  New  York  Central  and  Hudson 
Eiver  Kailroad.  Mr.  Goodrich  is  one  of  the  engineers  connected 
with  the  present  plan.  This  report  presents  a  plan  —  I  quote, 
"  Whereby  surface  tracks  would  be  abolished  in  six  months  with- 
out detriment  to  the  shippers." 


Eepoet  of  Joint  Legislative  Committee  1105 

Mr.  Moss. —  I  will  take  up  that  phase  of  the  matter  with  Mr. 
Craig. 

Mr.  Burr. —  I  want  to  say  further  that  this  is  a  great  elimina- 
tion matter,  practically,  though  it  is  identically  —  It  affords  an 
opportunity  for  the  city  to  better  its  situation  with  regard  to  the 
railroad  and  the  railroad  to  better  its  situation  with  regard  to  the 
city. 

Mr.  Moss. —  That  is,  it  is  being  handled  in  a  way  that  will  be 
mutually  beneficial,  but  it  must  not  be  hogged  on  one  side.  A. 
Exactly. 

I  am  quite  satisfied  that  the  railroad  people  are  desirous 
of  settling  this  matter  so  it  may  be  done  permanently,  not  to  have 
the  police  power  again  exercised  against  them  and  if  they  are  wise, 
they  will  do  it. 

I  see  in  the  report  one  of  the  objections.  It  says,  "  Moreover 
the  cost  of  the  suggested  tunnel  is  prohibitive,  particularly  as  it 
is  not  materially  benefitting  financially  by  the  change."  Well, 
they  do  these  things  somewhat  better,  and  they  take  the  firmer  and 
more  comprehensive  grasp  in  the  west.  For  instance,  where  it  was 
necessary  for  the  people  of  Chicago  to  save  their  lake  front,  the 
cost  was  not  considered  prohibitive.  I  understand  they  put  a 
tunnel  through  Riverside  Drive  to  cost  about  $12,000,000.  I  am 
not  expressing  any  opinion  as  an  engineer,  but  we  all  know  that 
that  is  the  most  beautiful  waterfront  in  the  city  of  "New  York,  and 
it  ought  to  be  preserved,  and  if  it  is  feasible  to  put  through  a  tunnel 
as  an  engineering  proposition  at  a  cost  of  $10,000,000,  that  should 
not  be  prohibitive.  But  the  railroads  were  compelled  in  the  city 
of  Chicago  under  the  ordinances  which  were  passed  requiring  them 
to  eliminate  their  grade  crossings  and  to  elevate  their  tracks ;  under 
these  ordinances  the  railroad  pays  the  entire  cost  of  construction ; 
the  total  estimated  expense  to  the  city  under  the  track  elevation 
ordinances  will  amount  only  to  about  one  per  cent  of  the  expense, 
and  up  to  1909  they  had  spent  for  that  purpose,  the  railroads  had 
spent  for  that  purpose,  $72,822,000,  and  it  is  stated  further  in  the 
report  that  148  miles  of  road  already  covered  by  track  elevation 
ordinances  is  approximately  44  per  cent  of  the  total  mileage.    It 
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is  estimated  that  the  ultimate  cost  to  the  railroads  of  the  track 
elevation  will  approximate  one  hundred  fifty  million  of  dollars. 

Q.  Are  you  willing  to  state  the  circumstances,  that  you  have 
withdrawn  from  the  city's  service  ?  A.  No,  I  don't  care  to  dis- 
cuss it. 

Testimony  of  Charles  L.  Craig.     Mr.   Ceaig  is  sworn  and 
takes  the  stand. 

Q.  Mr.  Craig,  you  are  a  lawyer,  and  counsel  for  some  of  the 
association  of  property  owners  and  residents  in  the  neighborhood 
of  this  proposed  improvement,  are  you  ?     A.  Yes. 

Q.  And  are  you  able  to  state  the  point  of  view  of  the  objectors  ? 
A.  I  think  so. 

Q.  Well,  if  you  will  make  a  succinct  statement  of  the  objections 
of  all  the  objectors,  we  will  be  obliged  to  you.  A.  First,  I  may 
say  as  a  general  objection,  there  is  a  general  objection,  and  that  is 
that  any  plan  should  be  adopted  without  investigation  of  all  of  the 
facts,  property  rights,  franchise  rights,  and  waterfront  rights, 
under  conditions  where  the  power  of  subpoena  could  be  exercised 
to  compel  the  production  of  evidence.  In  other  words,  the  Board 
of  Estimate  under  this  Act  of  1911  has  no  power  of  compulsion 
whatever.  Under  the  Act  of  1911  the  Board  of  Estimate  has  no 
power  of  compulsory  examination  —  in  fact,  no  power  of  compul- 
sion of  any  kind,  so  that  whatever  information  that  board  or  any 
of  its  committees  has,  is  purely  the  voluntary  information  that  is 
furnished  to  it  by  the  railroad  or  of  whomsoever  it  may  inquire. 
The  effect  of  that  is  that  if  the  railroads  should  say  that  it  needs 
the  entire  waterfront  of  the  west  side  of  New  York,  the  Board 
of  Estimate  and  Apportionment  has  no  way  of  meeting  that  claim. 
Now  if  you  will  contrast  to  that  the  powers  of  the  Public  Service 
Commission,  where  matters  of  this  kind  are  determined,  after  an 
inquiry,  where  the  claims  of  the  various  parties,  the  railroad,  the 
city,  the  property  ovraers,  the  shippers  are  heard  and  examined  in 
it,  and  a  conclusion  reached  in  the  light  of  that  kind  of  an  exam- 
ination, you  will  see  the  difference  between  a  proper  disposition  of 
it  in  an  intelligent  way  and  the  way  the  Board  of  Estimate  has 
attempted  to  deal  with  it  under  this  Act  of  1911,  without  any 
power  of  compulsion  of  any  kind. 
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Mr.  Moss. —  How  can  the  Public  Service  Commission  lose 
jurisdiction?  A.  Under  the  Act  of  1911;  the  last  section  of  that 
contains  a  provision  that  all  others  acts,  including  the  New  York 
Charter,  are  deemed  inapplicable.  Now  the  construction  placed 
upon  the  part  of  the  Act  of  1911  by  the  Eoard  of  Estimate  is  that 
all  acts  are  inconsistent,  particularly  those  conferring  power  to 
the  Public  Service  Commission,  has  any  applicability  whatever. 
As  your  chairman  will  doubtless  recollect,  from  proceedings  before 
one  of  his  Committee  a  little  over  a  year,  there  has  been  an  active 
opposition  to  any  legislation  which  would  empower  the  Public 
Service  Commission  to  condviet  an  inquiry  whereby  the  various 
claims  could  be  brought  to  a  showdown  and  disposed  of  on  that 
basis. 

Q.  What  influences  have  been  against  the  Public  Service  Com- 
mission's power  ?  A.  I  don't  know  of  any  except  the  railroads, 
and  the  Board  of  Estimate  and  Apportionment. 

Senator  Thompson. —  I  suppose  you  remember  the  Ellenbogen- 
Bennett  bill  that  was  before  the  Committee  at  that  time  —  Mr.  E. 
A.  C.  Smith  voiced  the  opposition,  representing  the  city;  opposi- 
tion also  by  the  New  York  Central  Kailroad.  The  act  was  cham- 
pioned by  its  introducers  and  by  members  of  the  City  Club,  I  guess, 
and  I  think  the  West  End  Association. 

Mr.  Craig. —  It  did  not  champion  the  act,  and  it  was  because 
we  were  stated  to  have  supported  it  we  were  drawn  into  the  situa- 
tion. And  at  request,  the  West  End  Association  prepared  an  act 
which  would  place  the  whole  thing  under  the  jurisdiction  of  the 
Public  Service  Commission ;  that  was  modeled  under  what  is  known 
as  the  Buffalo  Act  of  1911.  Under  those  acts  the  Buffalo  Ter- 
minal Commission  Act,  the  Legislature  appointed  a  special  com- 
mission, consisting  in  part  of  officials  of  the  city  of  Buffalo,  and 
required  the  railroads  affected  to  submit  their  plans  to  that  Com- 
mission, required  any  objectors  to  file  their  objections,  required  the 
taking  of  testimony  by  whosoever  it  might  be  offered  with  respect 
to  the  merits  of  any  plan  or  objection,  and  after  everybody  had 
been  heard  in  the  fullest  possible  manner,  that  the  Commission 
was  then  empowered  to  adopt  a  plan  of  their  own  which  should  be 
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absolutely  conclusive  upon  the  railroads  and  the  property  owners  in- 
the  city  of  Buffalo. 

Senator  Thompson. —  That  Act  of  1915  passed  the  Assembly 
and  it  was  reported  by  the  Senate.  In  1915  the  city  did  not  appear 
in  opposition ;  the  act  passed  both  houses  and  went  to  the  mayor 
and  he  vetoed  it. 

Mr.  Craig.- — Now  there  are  certain  fundamental  objections  to 
the  plan  which  have  been  brought  forward  by  the  terminal  com- 
mittee of  the  Board  of  Estimate  imder  this  report  referred  to  by 
Mr.  Burr,  dated  the  22d  of  April,  1916.  Some  of  those  objections 
survive  from  the  report  which  was  rejected  in  1915,  which  Mr. 
Burr  referred  to  also. 

Now,  one  of  the  first  criticisms  we  have  had  to  make  of  the 
terminal  committee's  report  of  1916  is  that  it  has  been  presented 
to  the  public  by  the  authority  of  that  committee  and  by  that  ter- 
minal committee  itself,  in  a  misleading  light.  I  think  I  might  be 
justified  in  saying  that  it  has  been  falsely  presented. 

Now,  to  give  you  an  illustration :  At  the  time  the  terminal  com- 
mittee made  its  report,  it  gave  out  to  the  newspapers  a  summary 
statement  as  to  the  contents  of  the  report  and  the  effect  of  the  plans, 
and  it  also  gave  pictures  illustrating  how  these  plans  would  oper- 
ate, and  I  will  show  you,  Mr.  Chairman,  a  copy  of  the  New  York 
Times  for  April  22d,  1916,  on  page  four,  where  some  of  those  pic- 
tures were  published,  and  you  will  see  here  one  picture  which 
looks  south  towards  Grant's  Tomb  and  shows  Eiverside  Park  over 
a  tunneled  railroad  down  to  the  water's  edge.  Now  as  a  matter  of 
fact  there  is  not  a  particle  of  foundation  in  the  plans  for  any  such 
picture  as  that.  And  the  statement  was  also  made  and  published 
in  the  Times,  and  I  call  your  attention  to  it  here,  about  the  fourth 
column,  that  "  As  a  part  of  the  settlement  the  railroad  company 
agrees  to  pay  a  sum  sufficient  to  restore  the  park  to  the  edge  of  the 
water."  Now,  there  is  not  a  word  of  truth  in  that  statement; 
By  Mr.  Moss : 

Q.  Who  signed  that  report  ?  A.  I  have  here  the  report  of  the 
port  and  terminal  committee,  which  is  signed  by  the  members  of 
that  committee.    The  newspaper  quotation  does  not  correctly  state 
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•even  the  contents  of  the  report,  but  the  New  York  Times  has 
charged  the  terminal  committee  with  responsibility  for  the  matter 
furnished  to  it. 

Q.  You  mean  on  inquiry  they  find  that  — •  A.  This  report,  is 
signed  by  William  A.  Prendergast,  comptroller,  chairman ;  Marcus 
M.  Marks,  borough  president;  Lewis  H.  Townes,  as  president  of 
the  borough  of  Brooklyn,  and  R.  A.  Smith,  commissioner  of  docks. 
I  have  been  informed  by  Mr.  Marks  that  he  had  nothing  to  do  with 
furnishing  newspaper  pictures  and  had  nothing  to  do  with  that. 

Senator  Thompson. —  I  talked  to  Mr.  Marks  and  he  said  he  did 
not  agree  with  the  report,  and  that  he  signed  it  for  the  purpose  of 
getting  it  before  the  Board  of  Estimate,  and  when  it  came  before 
them,  the  public  hearings  were  declared  on  the  report,  but  not 
upon  the  plans.  The  Board  of  Estimate  therefore  was  in  a  posi- 
tion of  giving  a  hearing  without  a  possible  time  of  the  facts  being 
before  the  board,  on  which  the  hearing  was  held.  He  now,  how- 
ever, by  getting  this  report,  had  an  understanding  that  a  complete 
hearing  would  be  had  on  the  plans  and  on  everything  and  that  the 
public  would  understand  the  whole  matter  and  for  that  reason  he 
thought  it  would  be  properly  handled  by  the  Board  of  Estimate. 

By  Mr.  Moss: 

Q.  When  did  he  say  that  ?  A.  This  was  about  two  weeks  ago, 
I  should  think. 

Q.  Mr.  Craig,  has  there  been  a  hearing  in  the  board  on  the 
plans  ?  A.  Mr.  Moss,  we  had  the  greatest  possible  difficulty  in 
getting  an  opportunity  to  examine  these  plans  so  we  could  get  a 
hearing,  and  we  were  finally  held  down  to  one  week  in  which  my 
own  committee  was  to  report  to  the  West  End  Association,  action 
should  be  taken  by  that  association,  so  we  could  have  a  hearing 
before  the  Board  of  Estimate. 

Senator  Thompson. —  Has  not  there  been  a  hearing  before  the 
Board  of  Estimate  ?  A.  There  has  been  a  hearing,  and  that  hear- 
ing has  not  been  closed. 

Senator  Thompson. —  President  Marks  was  not  in  favor  of 
that  report. 
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By  Mr.  Moss: 

Q.  Who  do  you  mean  by  "  they  "  ?  A.  I  mean  the  Board  of 
Estimate  and  Apportionment.  If  you  will  bear  in  mind,  Mr. 
Chairman,  these  original  plans  consist  of  forty-four  sheets,  they 
are  about  two  feet  wide  and  about  five  feet  long,  and  they  are 
full  of  engineers'  drawings,  and  those  plans  originally  were  not 
available,  except  a  copy  on  file  in  the  Board  of  Estimate  and 
Apportionment,  and  a  copy  on  file  in  the  Grand  Central  Terminal, 
and  to  those  two  sets  of  plans  the  city  of  New  York  had  to  have 
access  and  make  up  their  minds  on  that  short  notice.  The  hear- 
ings that  followed  were  the  result  of  the  contentions  put  forward 
by  the  West  End  Association. 

Q.  Do  you  know  of  any  plan  to  jam  this  through,  this  matter 
through,  this  week  ?  A.  I  have  not  heard  of  any  statement  to  that 
effect.  Now,  Mr.  Chairman,  we  had  a  struggle,  running  over  a 
week  or  ten  days  with  the  Board  of  Estimate  for  a  set  of  full- 
sized  plans,  because  we  refused  to  proceed  unless  a  full-sized  set 
was  furnished.  JSTow,  if  you  will  realize  that  if  you  put  ten 
minutes  each  on  each  of  these,  it  is  absolutely  impossible  to  ascer- 
tain the  contents  of  these  plans  by  going  to  the  Board  of  Estimate. 
Now,  by  the  time  the  full-sized  plans  were  filed,  the  Board  of  Esti- 
mate had  a  small,  reduced  size  lithographed  set  made  of  those 
plans,  which  was  furnished  to  some  of  the  newspapers  and  fur- 
nished to  the  public.  That  lithographed  set,  however,  did  not 
include  twelve  of  the  most  important  sheets  in  the  plans  — 
namely,  the  so-called  land  maps,  which  showed  the  grants  of  land 
under  water  which  were  being  made  by  the  city  to  the  railroad, 
showed  the  extent  of  park  territory  that  was  to  b©  torn  up  and 
used  by  the  railroad  company,  and  which  showed  the  purchase 
by  the  city  of  New  York  of  the  railroad  surface  franchise  below 
59th  street. 

Senator  Thompson. —  Who  gave  out  the  information  ?  A.  The 
terminal  committee  furnished  an  abbreviated  set  of  plans,  omitting 
those  maps. 

Q.  Who  had  charge  of  that?  A.  Prendergast.  Now,  as  a 
result  of  the  criticism  directed  against  that  modus  operandi  of  the 
West  End  Association,  the  terminal  committee,  under  compulsion. 
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did  make  another  reproduction  on  a  small  scale  in  whicli  they 
did  include  the  land  maps  which  had  been  omitted  from  the 
earlier  plans.  I  have  one  of  those  here  which  I  am  willing  to 
leave  with  the  Committee  so  that  you  may  examine  them  at  your 
leisure.  These  plans  have  only  been  available  with  these  colored 
land  maps  for  about  two  weks. 

ISTow,  the  one  difficulty  in  handling  the  reduced  maps  is  that 
they  are  not  drawn  to  a  scale  —  that  is,  you  can't  scale  them  in 
any  way  so  as  to  check  up  the  distances  or  the  measurements  with 
any  degree  of  certainty.  The  thing  that  immediately  strikes  any- 
one upon  an  examination  of  these  complete  plans,  and  the  com- 
parison of  their  requirements  with  the  report  made  by  the  terminal 
committee,  the  Board  of  Estimate,  is  that  there  is  absolute  con- 
flict of  statement  in  the  terminal  committee's  report.  Statements 
are  made  in  that  report  which  are  absolutely  without  any  founda- 
tion whatever  in  these  plans.  Now,  when  it  is  borne  in  mind  that 
the  railroad  acquires  its  rights  according  to  the  plans,  you  see 
how  important  it  is  that  the  public  should  know  the  contents  of 
these  plans  and  should  not  be  lulled  into  a  false  sense  of  security 
by  a  report  which  misstates  the  contents  of  the  plans.  Now,  as  an 
illustration  — 

Q.  Does  anybody  believe  that  Mr.  Prendergast  would  misstate 
anything  ?    He  said  he  was  engaged  in  a  campaign  of  education. 

Senator  Thompson. —  He  educated  us,  yes. 

Mr.  Craig. —  Now,  on  page  28  of  the  terminal  committee's 
report,  the  statement  is  made  that,  "  These  advantages  will  be 
secured  to  the  city  of  New  York  without  the  expenditure  of  city 
funds  and  without  the  surrender  of  any  of  the  city's  waterfront  to 
the  exclusive  use  of  the  roalroad  company."  I  imagine  that  the 
residents  of  Washington  Heights  now  feel  that  there  is  some 
degree  of  irony  in  that,  because  they  have  received  notice  within 
the  last  few  days  of  a  liability  for  a  heavy  assessment  to  acquire 
Inwood  Hill,  the  fringe  of  it,  for  a  public  park,  the  purpose  of 
that  so-called  park  being  to  straighten  the  railroad's  right  of  way 
and  giving  it  s.  better  crossing  over  the  ship  canal. 

Q.  Who  is  responsible  for  that  parking?  Who  is  responsible 
for  starting  out  to  make  Inwood  Hill  a  park  ?    A.  The  Board  of 
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Estimate;  but  it  is  connected  -with  the  railroad  plan  under  thia 
Act  of  1911.    ]^ow,  for  example  — 

Q.  Who  is  the  chairman  of  the  Board  of  Estimate  and  Appor- 
tionment? A.  Mayor  Mitchel  is  the  chairman.  ITow,  in  the  1913 
report  — 

Q.  I  notice  that  education  and  truth  are  not  always  synony- 
mous. A.  Wow,  the  statement  there  made  by  the  terminal  com- 
mittee on  that  page  28,  was  that  this  would  be  done  without  the 
expenditure  of  city  funds,  etc.  Now,  before  the  plans  can  be 
carried  into  effect,  the  city  must  acquire  a  strip  of  land  along 
Inwood  Hill  as  a  public  park,  in  order  to  give  to  the  railroad  the 
new  right  of  way  which  the  committee's  report  provides. 

Now,  if  you  will  look  here,  Mr.  Chairman,  at  sheet  38  of  this 
report,  being  one  of  the  land  maps,  you  will  see  a  long,  straight 
yellow  streak  running  form  Dyckman  street  up  to  the  Ship  canal ; 
then  outside  of  that  you  will  see  a  curved  line  which  represents 
the  railroads  present  right  of  way.  And  in  this  yellow  streak  the 
city  is  to  give  the  railroad  a  new  right  of  way,  what  they  call  a 
"  sub-surface  easement " — ■  the  city  buys  from  the  railroad  its  old 
right  of  way  for  $122,6YT,  and  it  grants  to  the  railroads  the  new 
right  of  way,  those  rights  for  $19,511.  Now,  if  you  refer  to  the 
terminal  committee's  report  of  1911,  you  get  a  sidelight  on  this 
park.  Now,  in  the  report  made  by  Mr.  Mitchel  on  the  24:th  of 
March,  1913,  as  chairman  of  the  then  terminal  committee,  thia 
statement  appeared :  "  At  Inwood  Hill  the  company  does  not  at 
present  hold  the  fee  of  a  strip  of  land  wide  enough  to  permit  the 
construction  of  a  four-tracked  main  line."  Now,  Mr.  Moss,  you 
asked  me,  a  while  ago,  the  origin  of  the  Inwood  Park  proposition. 
It  rests  upon  tliat  condition,  as  there  stated  by  Mr.  Mitchel.  The 
so-called  park  of  Inwood  Hill  does  not  consist  of  Inwood  Hill, 
but  it  consists  of  a  part  of  it  sufficiently  wide  to  make  a  new  right 
of  way,  to  make  a  new  park  there  five  hundred  feet  wide  at  the 
widest,  and  that  new  park,  Mr.  Chairman,  while  according  to  the 
action  taken  in  the  Board  of  Estimate,  includes  the  lands  under 
water  along  the  front  of  Inwood  Hill,  they  will  have  no  such 
effect,  because  those  lands  under  water  are  held  by  the  dock  depart- 
ment and  they  cannot  be  transferred  to  commercial  uses  from  park 
uses  without  an  act  of  the  Legislature. 
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Senator  Thompson. —  Speaking  of  park  uses  —  yesterday  after- 
noon, -when  I  -was  over  in  Washington  Park,  the  complaint  in 
■the  letter  of  the  "  Citizen  "  that  came  in  here,  -was  about  eighty 
feet  of  their  park  -was  roped  off  for  the  buses,  in  the  children's 
playground.  No-w,  before  the  children's  playground  there  v?aa  a 
drive  and  at  one  side  of  that  there  had  been  posts  placed.  Now,  if 
there  -was  not  any  children's  playground  in  that  road-way,  there 
could  not  be  any  bus  station  there  at  all,  and  I  -wondered  vrhether 
the  children's  playground  -was  made  in  order  to  fence  the  eighty 
feet  out  to  the  cars. 

Mr.  Moss. —  It's  evident  that  somebody  lays  a-wake  nights  figur- 
ing these  things  out. 

Senator  Thompson. —  I  don't  know  if  that  is  true,  but  this 
coming  up  in  this  way,  the  parks  being  used  for  railroad  purposes, 
there  is  not  anything  there,  there  is  only  asphalt  street. 

Mr.  Craig. —  And  that  statement  is  to  be  taken  in  connection 
with  the  terminal  committee's  report  on  page  28,  that  this  work 
is  to  be  done  "  -without  the  expenditure  of  city  funds,"  and  in 
connection  -with  the  same  statement,  the  land  map,  No.  13,  shows 
that  the  city  has  obligated  itself  to  give  the  railroad  a  right  of 
way  or  easement,  as  they  call  it,  from  59th  street  south  to  below 
42nd  street,  by  the  relocation  of  Twelfth  avenue  between  51st  street 
and  4:2nd  street.  The  city  can't  keep  its  contract  with  the  railroad 
and  give  the  railroad  that  right  of  way  without  the  necessary  con- 
demnation proceedings  to  acquire  that  title  from  private  property 
o-wners,  because  that  title  is  not  now  in  the  city  of  New  York. 
That  is  a  thing  that  requires  the  expenditure  of  city  funds  and 
is  to  be  taken  in  connection  with  the  city's  statement  that  "  these 
advantages,  and  so  forth.  .  ."  Now,  there  are  certain  details  in 
regard  to  this  report.  Now,  in  this  same  statement,  at  page  28 
of  the  terminal  committee's  report,  it  was  said  that  "  these 
advantages  will  be  secured  to  the  city  of  New  York  without  the 
surrender  of  any  of  the  city's  waterfront  to  the  exclusive  use  of 
the  railroad  company."  Let  me  call  your  attention  first  that 
the  Act  of  1911  requires  all  the  changes  that  are  to  be  made  under 
these  plans  to  be  made  at  the  sole  expense  of  the  railroad  company, 
except  the  roofing  through  Eiverside  Park  and  the  roofing  through 
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the  Fort  Washington  Park.  Those  are  the  only  things  that  are 
left  for  the  city  to  trade  with  the  railroad ;  all  the  new  rights  are 
to  be  had  and  acquired  at  the  sole  expense  of  the  railroad  company. 
Now,  this  statement,  on  page  28  of  the  terminal  committee's 
report,  was  that  these  advantages  will  be  secured  to  the  city  with- 
out the  expenditure  of  city  funds  and  without  the  surrender  of  any 
of  the  city's  waterfront  to  the  exclusive  use  of  the  railroad  com- 
pany. ~Ncm,  if  you  will  look  at  sheet  18,  which  contains  the  land 
map  from  59th  street  north  to  72nd  street,  you  will  see  there  three 
different  coloi-s.  The  yellow  represents  land  under  water,  owned 
by  the  city  of  New  York,  which  is  to  be  granted  in  fee  to  the  New 
York  Central  Kailroad  Company;  the  purple  color  represents 
Twelfth  avenue  and  the  various  cross  streets  discontinued  by  the 
unconstitutional  Act  of  1887,  all  of  which  land  is  to  be  conveyed 
in  fee  by  the  city  of  New  York  to  the  New  York  Central  Kailroad 
Company.  At  the  lower  end  the  city  also  conveys  in  fee  to  the 
railroad,  the  59th  street  pier  and  all  the  land  and  land  under 
water,  underneath  the  pier,  so  that  when  you  add  it  all  together, 
the  railroad  will  have  an  absolute  fee  to  the  entire  waterfront 
from  59th  street  to  72nd  street,  excepting  only  a  little  parcel  here 
at  72nd  street  to  70th  street,  where  the  city  proposes  sometime 
to  put  coal  dumps.  Now,  in  other  words,  you  contrast  the  right 
actually  granted  by  this  land  act  with  the  statement  of  the 
tei-minal  report,  and  you  will  find  from  the  land  map  that  the 
railroad  gets  the  fee  of  all  the  waterfront,  whereas  in  the  terminal 
committee's  report  the  statement  is  made  on  page  28  that  this 
work  is  done  without  the  surrender  of  any  of  the  city's  waterfront, 
and  so  forth.  And  I  submit  to  you,  Mr.  Chairman,  with  both 
reports  before  you,  that  there  is  no  way  on  earth  that  you  can 
reconcile  these  two  statements. 

~Mr.  Moss. — ^Do  you  remember  how  insistent  Dock  Commis- 
sioner Smith  was  to  hang  on  to  the  waterfront  there? 

Senator  Thompson. —  Yes. 

Mr.  Craig. —  Now,  Mr.  Chairman,  in  connection  with  the  same 
statement  that  the  city  does  not  part  with  any  of  its  waterfront  to 
the  exclusive  use  of  the  railroad  company,  I  call  your  attention  to 
this. 
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jSTow,  Mr.  Chairman,  referring  to  land  map  sheet  27,  which 
relates  to  this,  you  will  find  there  the  same  color  scheme  and  the 
large  amount  of  land  under  water  in  yellow,  with  parts  of  streets 
in  purple;  and  that  is  from  135th  street  northward  to  150th 
street  —  are  conveyed  in  purple. 

Senator  Thompson. —  I  get  the  full  import  of  it,  because  there 
is  not  anything  better  known  now  than  that  the  O'Wnership  of  the 
docking  privileges  in  a  city  like  this  has  a  strong  hold  on  the  ports, 
and  you  have  gone  to  a  whole  lot,  years  here,  getting  into  the  city 
the  title  to  the  dockage. 

Mr.  Craig. —  Forty-six  years,  we  have  been  spending  millions 
to  reacquire  the.  water  from  private  ownership. 

Senator  Thompson. —  The  idea  being  to  have  the  city  own  the 
entire  waterfront  so  there  can  be  no  discrimination  in  the  landing 
of  boats. 

Mr.  Moss. — -Here  is  a  scheme  which  has  been  checked  by  the 
West  End  Association;  it  would  have  gone  through  long  ago  but 
for  .the  action  of  this  association.  Somebody  is  trying  to  give  that 
waterfront  away  to  the  New  York  Central  Railroad  Company  and 
sopiebody  is  doing  it  by  a  report  that  is  not  true  and  by  false 
pictures  printed  in  the  newspapers.  Now,  I  think  if  Mr.  Craig 
can  tell  us  who  is  responsible  — 

Mr.  Craig. —  The  map  bears  the  signature  of  the  terminal  and 
railroad  and  the  report  bears  the  signature  of  the  terminal  and  the 
railroad.  Now,  there  is  one  thing  you  can't  overlook:  If  it  is 
the  policy  of  the  city  of  New  ork  to  get  rid  of  its  waterfront,  it 
ought  not  to  be  done  by  a  false  statement  of  the  facts  and  the 
committee  of  any  public  body  ought  to  be  permitted  to  circulate  a 
report  containing  a  statement  that  certain  public  works  are  accom- 
plished "  without  the  surrender,  etc.,"  when  the  very  land  map 
which  is  the  contract  itself  shows  in  absolute  contradiction  to  the 
wi-itten  statements  in  the  committee's  report. 

Mr.  Moss. — •  Mr.  Craig,  have  these  inaccuracies  been  called  to 
the  mayor  of  the  city  of  New  York  ?  A.  They  have  been  called 
to  the  entire  Board  of  Estimate  and  Apportionment.  I  will  say 
that  the  mayor  absented  himself  from  all  the  hearings  before  the 
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Board  of  Estimate  "while  these  actions  were  being  referred  to  for 
public  bearing. 

Mr.  Moss. —  People  elect  the  mayor  to  be  the  bead  of  tbe  city- 
government,  to  be  tbe  bead  of  tbe  Board  of  Estimate,  and  I  want 
to  know,  bave  tbese  inaccuracies,  wbicb  you  bave  testified  to,  been 
brought  to  the  attention  of  tbe  mayor?  Has  tbe  mayor  been 
informed?  .\.  He  bas  bad  tbese  reports,  tbey  bave  been  filed 
with  tbe  board. 

Senator  Thompson. —  Tbe  administration  of  docks  and  ferries 
don't  cost  the  taxpayers  of  tbe  city  of  JSTew  York  anything,  but 
pays  a  revenue  to  tbe  city. 

Mr.  iloss. —  Mr.  Craig,  I  still  want  to  get  something  definite  on 
that  pr'oposition.  Have  these  statements  concerning  the  attempt 
to  give  this  waterfront  to  the  ISTew  York  Central  Eailroad  been 
brought  to  the  attention  of  the  mayor  in  such  a  way  that  someone 
can  testify  that  he  is  in  fault?  A.  I  bave  not  brought  them  to 
bis  personal  attention  for  the  reason  that  be  absented  himself  for 
two  days  when  the  arguments  were  brought  to  the  attention  of  that 
board. 

Senator  Thompson. —  Get  a  transcript  of  this  record  to-morrow 
and  see  that  it  is  delivered  to  tbe  mayor  Monday,  and  that  is 
all  we  can  do. 

Mr.  iloss. —  I  don't  want  to  be  misunderstood,  Mr.  Chairman. 
I  don't  spealt  of  tbe  mayor,  instead  of  this  sense  —  that  be  is  tbe 
bead  of  tbe  administration,  so  that  when  a  thing  of  this  kind 
is  charged  in  order  that  he  may  accept  responsibility  before  tbe 
people  of  the  city. 

Mr.  Craig.— -I  may  say,  Mr.  Chairman,  that  the  lands  which 
the  city  is  conveying  to  tbe  railroad  company  in  fee,  the  water- 
front north  of  59tb  street,  are  now  leased  by  the  railroad  from 
tbe  city,  and  under  those  leases  tbe  railroad  pays  tbe  city  approxi- 
mately $50,000  a  year.  Tbe  city  will  obtain  no  revenue  from  any 
part  of  that  land  if  this  contract  is  carried  into  effect. 

Senator  Thompson. —  They  pay  no  consideration  for  tbe  fee? 
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Mr.  Craig. —  The  railroad  is  required  to  do  everything  at  its 
own  expense,  except  at  Eiverside  Park  and  Fort  Washington 
Park,  so  that  the  city  is  inhibited  from  stajiding  any  part  of  that 
expense.  They  nominally  allow  the  city,  for  the  land  under 
water,  $1,337,015,  and  for  certain  street  ends  along  there,  partly 
bulkhead,  originally  land  under  water,  they  allow  $2,421,300 ;  and 
for  the  59th  street  pier  and  the  land  under  water  under  the  pier 
they  allow  the  city  $418,000;  but  the  city  gets  no  money;  the 
railroad  make  a  Panama  canal  out  of  Eiverside  Park  and  restores 
a  pai-t  of  the  surface  of  the  park  after  that  work  is  done,  and  hav- 
ing done  that,  has  discharged  its  liability  to  the  oity. 

Senator  Thompson. — ■  They  are  allowing  the  New  York  Central 
Eailroad  to  acquire  property  that  is  probably  worth  as  much  as 
the  cost  of  this. 

Mr.  Craig. — ■  If  you  will  follow  this  yellow  streak  by  which  the 
grant  on  land  map  sheet  No.  30,  you  will  see  a  streak  of  yellow 
running  northward  on  the  outside  of  the  railroad,  from  153rd 
street  to  the  southern  boundary  of  Fort  Washington  Park,  which 
represents  land  under  water,  the  fee  of  which  is  to  be  conveyed 
hy  the  city  of  New  York  to  the  railroad  company ;  the  same  condi- 
tion is  continued  just  north  of  Fort  Washington  Park  and  runs 
2300  feet  from  that  point  all  the  way  to  Dyckman  street. 

Now,  continuing  at  the  Ship  canal  on  land  map  sheet  No.  38, 
you  will  see  two  large  parts  of  yellow,  one  on  the  Hudson  river 
and  the  other  on  the  Ship  canal,  which  are  lands  under  water  con- 
veyed in  fee  by  the  city  of  New  York  to  the  New  York  Central 
Eailroad  Company.  Now,  that  is  the  situation  that  is  actually  pre- 
sented to  be  put  into  effect  by  the  adoption  of  these  plans,  and 
you  have  a  statement  in  the  terminal  committee's  report  that  I 
have  referred  to.  There  is  no  waterfront  left  except  between 
Eiverside  Park  and  129th  street,  and  a  little  bulkhead  in  the  neigh- 
borhood of  155th  street.  There  is  a  great  deal  of  bulkhead  that 
I  have  not  mentioned  in  various  sections  along  there  which  is  also 
conveyed. 

Mr.  Moss. —  Mr.  Calvin  Tompkins  said  that  the  city  has  lost 
subways,  now  it  should  keep  its  eyes  on  the  water  front,  for  that 
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is  the  next  thing  that  will  go  if  somebody  does  not  look  out 
for  it. 

Mr.  Craig. —  In  this  terminal  committee's  report,  in  this  con- 
nection, the  statement  is  made  at  page  27,  referring  to  the  prop- 
erty to  be  surrendered  by  the  city  to  the  railroad  company  in 
these  terms,  "  The  major  part  of  which  are  practically  valueless 
for  general  civic  purposes." 

Well,  the  59th  street  pier  is  now  leased  to  the  railroad  company 
at  $14,700  a  year.  A  revenue  of  $14,700  is  not  valueless  even 
to  the  city  of  ISfew  York.  And  under  the  lease  of  the  land  under 
water  immediately  north  of  the  59th  street  pier  the  railroad  pays 
the  city  approximately  $45,000,  which  includes  the  59th  street 
pier,  however.  The  valuation  placed  upon  that  so-called  "  value- 
less "  land  in  the  terminal  committee's  report,  is  $418,000  for  the 
59th  street  pier,  $1,336,015  for  certain  land  under  water  north 
of  59th  street  $2,300,000  for  —  and  so  forth,  and  various  other 
sums.  But  those  are  the  largest  sums  that  go  to  make  up  the 
schedules  of  lands  that  are  being  referred  to  as  being  valueless  for 
any  city  purpose. 

Now,  in  that  connection  on  the  money  side  of  the  matter,  on 
page  49  of  the  terminal  committee's  report  is  a  schedule  headed, 
"  Lands  and  Easements  Sold  by  the  Railroad  Company  to  the 
City  of  New  York,"  with  the  sub-heading,  "  Eelinquishing  of 
Surface  Easement  on  Certain  Sheets  which  are  Specified."  In- 
cluded in  that  schedule,  that  and  the  continuation  of  it  on  the  sub- 
sequent pages,  is  an  allowance  by  the  city  of  New  York  to  the 
railroad  company  of  $1,775,588,  which  represents  nothing  in  the 
way  of  land,  but,  as  a  matter  of  fact,  is  the  purchase  by  the  city 
from  the  railroad  company  of  the  railroads  and  surface  franchise 
granted  under  the  Act  of  1846  on  Tenth  and  Eleventh  avenues, 
south  of  59th  street. 

Senator  Thompson. —  It  is  the  right  of  the  railroad  to  operate 
on  the  public  street. 

Mr.  Craig. —  Now  that  franchise  has  no  value,  as  you  know, 
Mr.  Chairman,  for  capitalization  purposes,  and  it  perishes  the 
instant  that  the  city  acquires  it.    And  you  will  see  that  franchise 
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represented  here  on  these  different  sheets,  4,  6,  10,  by  the  appropri- 
ate colors. 

Now,  there  is  no  provision  in  the  Act  of  1911  that  authorizes 
the  city  of  New  York  to  buy  any  franchise  from  the  New  York 
Central  Railroad  Company. 

Senator  Thompson. —  Is  there  any  provision  authorizing  them 
to  buy  any  of  it  ^  A.  There  is  some  provision,  but  nothing  about 
buying  a  franchise.  And  I  may  say,  Mr.  Chairman,  that  the 
w^hole  scheme  involved  in  the  terminal  committee's  report  places 
a  very  false  construction  on  the  Act  of  1911.  You  heard  Mr.  Burr's 
testimony  that  the  only  purpose  of  that  act  was  to  eliminate  grade 
uses  of  the  railroad,  and  the  city  was  authorized  to  make  an  agree- 
ment having  that  effect.  As  a  matter  of  fact  the  principal  effect 
and  purpose  of  this  agTeement  is  to  confer  enormously  new  and 
enlarged  rights  upon  the  railroad  company  that  are  wholly  aside 
from  surface  operation  and,  in  fact,  in  many  parts  of  this  plan, 
surface  operation  is  continued,  particularly  below  30th  street  in 
connection  with  the  Twelfth  avenue,  and  that  section  around 
there. 

Now,  there  is  one  other  thing  here  I  want  to  direct  your  atten- 
tion to,  and  that  is  what  they  call  the  Park  Treatment  Plan,  which 
begins  on  sheet  No.  22.  Now,  it  is  almost  impossible  from  this 
reduced  scale  map  to  get  the  bearings  of  these  lines  or  their  effect ; 
but  if  you  will  notice  here,  you  will  see  that  they  are  divided  into 
two  kinds,  dotted  lines  and  continuous  lines.  Now,  the  dotted 
lines  represent  work  which  may  be  done  sometime  in  the  future 
by  the  city  of  New  York.  No  work  indicated  by  a  dotted  line  is 
to  be  done  by  the  New  York  Central,  nor  do  they  assume  any  lia- 
bility or  furnish  any  money  for  doing  any  such  work.  Now,  an 
examination  of  those  plans  disclose  that  the  whole  of  Riverside 
Park,  outside  of  the  railroad  from  72nd  street  to  129th  street,  is 
dealt  with  by  dotted  lines.  Now,  what  that  means  is  this :  Tlib 
railroad  only  does  enough  work  in  Riverside  Park  to  cover  over 
its  own  tracks,  and  that  leaves  outside  of  the  tracks  for  a  distance 
of  three  miles  a  stretch  of  broken  rock  filled  in  there  for  the 
purposes  of  this  plan  of  1913,  which  is  Riverside  Park,  but  which 
is  left  unfinished,  an  absolutely  barren  stretch  of  rock.  And  which, 
bear  in  mind,  the  statement  given  to  the  public,  to  the  New  York 
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Times,  was  that  "  As  a  part  of  the  settlement  the  railroad  company 
agrees  to  pay,  assume,  etc."     Page  two. 

ISfow,  there  if,  not  a  word  of  truth  in  that  statement,  nor  is  there 
in  the  picture  which  was  furnished  to  the  terminal  commite©  and 
Avhich  had  the  effect  of  leading  the  public  to  believe  that  this  plan 
Avhich  they  were  required  to  attend  the  public  hearing  on,  required 
the  finishing  of  the  plan  down  to  the  water's  edge.  And  it  was 
only  because  those  statements  were  disclosed  that  there  was  any 
attention  to  this  public  hearing  of  any  kind. 

Now,  I  M'ill  make  that  clear:  That  so  far  as  Riverside  Park 
is  concerned  the  railroad  is  moved  into  the  park  north  of  72nd 
street,  its  yards  are  extended,  the  entire  park  is  cut  away  from 
76th  street  to  86th  street,  a  roof  is  put  through  there  over  the  rail- 
road tracks,  but  there  are  about  thirty-five  feet  above  the  rails,  a 
part  of  the  streets  is  cut  away;  and  a  landscape  which  has  cost 
the  city  many  years  and  many  millions  to  put  there  is  to  be  torn 
away  to  put  these  tracks  inshore  from  their  present  position.  It 
is  done  by  open  cut  construction,  and  when  it  is  done  the  only 
thing  to  be  done  by  the  railroad  company  is  on  the  roof  of  that 
structure.  Now  the  terminal  committee  was  requested  to  issue  a 
summary  report  in  which  they  admitted  that  the  finishing  of  River- 
side Park  west  of  the  railroad  was  no  part  of  their  concern,  that 
sometime  in  the  future,  whenever  the  railroad  work  was  finished, 
application  could  be  made  to  some  future  Board  of  Estimate  and 
ask  for  an  appropriation  to  landscape  and  finish  that  part  of  broken 
rock  which  is  a  part  of  Riverside  Park,  which  is  left  unfinished 
and  untouched,  although  the  statement  made  to  the  public  was 
that  the  park  was  to  be  finished  down  to  the  water's  edge. 

From  the  point  of  view  of  your  Committee  it  seems  to  me  that 
the  thing  fundamentally  wrong  about  these  plans  is  first  there  has 
been  no  real  appraisal  of  the  rights  of  the  New  York  Central  on 
the  behalf  of  the  New  York  Central,  nor  has  there  been  any  real 
appraisal  of  the  lands  and  rights  which  the  railroad  will  possess  if 
these  plans  are  carried  into  eft'ect.  Lands  under  water  are  conveyed 
in  fee  to  the  railroad  on  a  basis  of  so  miich  per  square  foot,  usually 
a  dollar  per  square  foot,  which  is  a  va,luation  that  prevailed  there 
nearly  a  half  a  century  ago  and  which  coincides  with  the  leases 
made  there  half  a  century  ago.     The  statement  is  made  in  the 
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report  of  the  terminal  committee,  page  19,  that  the  tracks  of  the 
New  York  Central  are  so  located  under  the  present  that  to  build 
a  two-track  structure  for  other  roads  to  carry  tracks  which  should 
be  owned  by  the  city  and  reserved  for  possible  use  by,  etc.  It  is 
to  be  noted  that  these  tracks  have  been  kept  to  the  west  of  the 
ISTew  York  Central  Company's  line,  so  that  they  may  have  direct 
access  to  the  city  piers. 

While  unwilling,  in  connection  with  the  agreement,  to  definitely 
arrange  for  the  handling  of  foreign  traffic,  etc.,  the  officials  of  the 
railroad  company  stated  to  your  Committee  that  in  all  probability 
it  would  be  possible  to  arrange  in  the  future  for  the  handling  of 
such  business  up  to  the,  etc. 

In  order  to  make  the  reservation  of  the  provision  for  city  con- 
structed tracks  of  later  value,  the  Committee  insisted  that  the  ~Re\v 
York  Central  Railroad  Company  should  build,  etc.,  to  carry  the 
inshore  side  of  a  city  line  to  be  built  in  the  future.  This  will 
make  it  unnecessary  to  encumber  the  streets  with  more  than  one, 
etc.,  expense. 

Now  that  refers  to  the  section  between  30th  street  and  59th 
street.  JSTow  when  you  bear  in  mind  that  the  New  York  Central 
gets  its  rights  immediately  upon  the  signing  of  a  contract,  it  refuses 
to  make  any  agreement  with  respect  to  the  use  of  those  tracks  by 
any  other  railroad  company  now  or  in  the  future.  The  provision 
for  two  city-owned  tracks  between  the  four  tracks  of  the  New  York 
Central  and  the  waterfront  is  wholly  fallacious.  In  the  first  place 
you,  as  Chairman  of  the  Public  Service  Committee,  know  that  the 
city  could  not  build  those  two  tracks  Avithout  first  getting  a  certifi- 
cate of  public  convenience  and  necessity.  If  it  should  prevail  in 
obtaining  such  certificate,  it  could  not  build  such  tracks  unless  it 
had  the  money  to  do  it.  Within  the  present  year  the  city  of  New 
York  has  closed  its  night  schools,  so  that  the  foreign  bo'm  citizen 
can  neither  learn  the  English  language  in  night  schools  nor  can 
the  young  girls  and  boys  have  any  opportunity  of  perfecting  them- 
selves in  various  directions.  In  other  words  the  city  is  so  desti- 
tude  of  funds  at  the  present  time  that  the  very  education  of  the 
children,  of  its  youth,  is  cut  off.  You  can  see  how  remote  is  the 
time  when  the  city  will  have  any  funds  to  build  any  railroads  out- 
6—36 
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side  of  the  city's  line.  Even  if  the  city  had  the  money  and  got 
the  certificate,  the  moment  they  get  to  that  point  the  only  thing 
the  New  York  Central  has  to  do  is  to  say  that  the  Lehigh  Valley 
and  other  roads,  it  is  not  necessary  for  you  to  take  rights  from  the 
city  of  ISTew  York ;  you  can  get  those  rights  from  us ;  we  will  deal 
with  you.  And  the  ISTew  York  Central  in  that  way  obtains  the 
revenue  for  the  use  of  those  tracks  which  will  preclude  any  pos- 
sibility in  the  remotest  future  of  any  city-owned  tracks  to  which 
other  lines  can  have  access.  Now  it  is  the  grant  of  concessions  of 
that  kind  which  are  perpetual  in  their  duration  which  relate  to  all 
the  rail  track  on  the  west  side  of  Manhattan,  dealing  as  it  does 
north  of  59th  street  and  south  of  the  Ship  canal,  that  no  other 
railroad  can  ever  have  any  real  access  except  by  use  of  lighters. 
Those  axe  the  concessions  that  these  plans  propose  to  be  granted  by 
the  city  of  New  York  to  the  New  York  Central  Eailroad  Com- 
pany. The  appraisals  have  been  made  upon  the  recommendation 
of  Mr.  O'Malley  in  the  comptroller's  office,  aided  by  Mr.  Goodrich, 
one  of  the  engineers,  who  has  been  so  long  connected  with  that 
matter.  Now,  north  of  135th  street  and  along  that  waterfront, 
which  I  showed  you  there  a  while  ago,  these  plans  involve  the 
establishment  of  an  enormous  marine  terminal.  That  is  the  pur- 
pose of  this  land  under  water  shown  on  this  map  on  sheet  No.  27. 
There  are  upwards  of  27  tracks  there  in  the  nature  of  a  yard  which 
are  outside  of  the  mainland  tracks.  This  section  of  Eiverside 
Drive  is  built  up  with  high  class  apartment  houses.  They  all  over- 
look this  enormous  yard  which  is  placed  out  there  and  is  so  laid 
out  that  lighters  and  ocean-going  vessels  can  anchor  alongside  this 
marginal  way  and  exchange  traffic  with  the  railroad,  because  that 
has  a  provision  here  for  the  laying  of  railroad  tracks  along  there 
to  provide  that  access.  Now  that  is  justified  upon  the  claim  that 
they  need  facilities  for  the  Harlem  tracking;  but  as  a  matter  of 
fact  there  are  only  seven  of  those  tracks  that  lead  to  the  platforms 
that  the  Harlem  traffic  is  taken  to  and  is  received  from.  And  as 
a  matter  of  fact,  300  yards  inshore  there,  between  the  subway  and 
the  Fort  Lee  ferry,  is  a  perfectly  ideal  location  for  a  terminal 
yard  for  the  accommodation  of  the  Harlem  traffic,  where  terminal 
buildings  and  tracks  can  be  laid  to  which  access  can  be  had  from 
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at  least  two  difEerent  street  levels,  without  the  depreciation  of 
private  property  that  must  follow  with  the  establishing  of  a  yard 
there.  There  is  no  justification  whatever  for  the  establishment  of 
a  marine  yard  there  north  of  135th  street  on  the  claim  that  it  is 
made  to  serve  the  Harlem  traffic.  The  Harlem  trajiic  is  served  by 
carrying  it.    There  is  a  situation  almost  identical  — 

Senator  Thompson  —  The  Act  of  1911,  to  which  you  refer, 
gives  to  the  city  absolute  power  to  compel  whatever  improvement 
they  see  fit  to  be  made  and  to  be  paid  for  by  the  railroad. 

Mr.  Craig. —  You  are  in  error.  It  gives  the  city  no  power  of 
compulsion,  it  merely  authorizes  the  city  to  consent  to  v/hatever 
the  railroads  may  acquire.  It  does  not  authorize  the  city  to  place 
any  compulsion  whatsoever  upon  the  railroad. 

Senator  Thompson. —  The  act  passed  both  houses  of  the  Legis- 
lature and  was  sent  to  the  mayor.  The  EUenbogen  Act  did  em- 
power the  railroads  to  make  these  improvements,  under  such  terms 
as  the  city  saw  fit. 

Mr.  Craig. —  I  would  not  agree  with  you.  I  don't  think  it  did 
so.  But  the  act  which  Senator  Boylan  introduced  in  1915  placed 
the  whole  thing  in  the  hands  of  the  Public  Service  Coanmission. 
It  was  operative  after  five  years.  There  is  a  great  deal  of  detail 
about  this  and  it  is  impossible  to  go  over  it  all  at  once.  And  I 
will  leave  you  these  reports  and  land  maps.  Let  me  say  in  this 
connection,  the  only  claim  for  tearing  up  Riverside  Park  and  giv- 
ing it  to  the  railroad  is  to  extend  the  railroad  yard  north  of  72nd 
street.  The  space  that  the  railroad  gets  by  extending  north  of  TBnd 
street  compensates  it  for  the  space  that  it  is  now  using  in  its 
present  yard,  this  section  on  page  15,  north  of  59th  street,  which 
it  proposes  to  use  under  the  new  plans  for  the  erection  of  ter- 
minal buildings  and  warehouses.  Now  that  is  an  enterprise  thiit 
is  wholly  disconnected  with  the  railroad  yard  proper.  It  shows, 
however,  how  buildings  of  that  character  can  be  placed  at  135th 
street  for  the  Harlem  trafiic.  Now  the  space  that  they  use  for 
these  terminal  warehouse  buildings  there,  they  make  up  under 
these  plans  by  putting  them  in  Riverside  Park  north  of  72nd 
street.    So  far  as  Riverside  Park  is  concerned  that  stands  the  city 
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at  forty-three  million,  eight  hundred  forty-seven  thousand.  The 
city  can  he  put  out  of  sight  by  depressing  the  tracks  there  and 
the  park  surface  can  be  carried  over  them  at  a  nominal  expense. 
You  may  not  have  in  mind  that  in  1894  all  the  land  under  water 
outside  of  the  railroad  and  from  Y2nd  street  north  to  129th  street 
was  added  to  Eiverside  Park  for  the  purpose  of  preventing  any 
extension  of  the  railroad  tracking.  At  that  time,  among  the  land 
which  was  acquired  under  the  Act  of  1894  was  provided  a  three- 
mile  strip,  but  up  to  the  present  time  any  improvement  of  it  for 
park  purposes  has  been  stalled  by  one  operation  and  another  and 
in  1913,  under  Mitchel's  plan  it  was  proposed  to  use  it  for  rail- 
road plans.  The  whole  strip  was  filled  in,  with  the  rock  from 
the  Aqueduct  tunnel,  while  the  hearing  was  being  held,  and  in 
that  time  practically  all  of  the  rock  fill  in  front  of  Riverside  Park 
was  filled  in  and  when  Mitchel's  committee  made  its  report  it 
showed  tracks  to  be  laid  there  on  that  park.  In  March,  1913, 
there  was  a  bill  introduced  in  the  Senate  by  Senator  Pollock  to 
leave  that  property  for  such  use  as  the  Board  of  Estimate  might 
designate.  Mitchel's  plan  —  that  legislation  was  defeated  by  the 
West  End  Association.  The  same  thing  was  attempted  by  a  mem- 
ber of  the  charter.  It  got  through  both  houses  and  was  vetoed  by 
the  governor  upon  opposition.  Now  that  is  the  burden  that  is 
thrown  upon  the  property  owners  up  there  all  the  while,  to  pre- 
vent a  thing  of  this  kind  being  don©  and  done  upon  such  publica- 
tions as  appeared  in  the  ISTew  York  Times  of  April  22nd,  1916, 
and  upon  the  basis  of  a  report  which  in  its  fundamental  particulars 
is  absolutely  untrue,  although  signed  by  Comptroller  Prendergast 
and  other  members  of  the  committee. 

Mr.  Moss. —  Mr.  Chairman,  in  view  of  the  prospective  develop- 
ment of  the  city,  especially  along  that  Hudson  river  waterfront, 
it  looks  to  me  as  though  this  is  a  graft  which  may  be  almost  equal 
to  the  subway  graft,  and  in  sending  this  testimony  to  the  mayor 
to-morrow  I  sincerely  hope  that  the  mayor  who  stood  consistently 
in  favor  of  the  city  against  the  subway  graft  may  see  a  similar 
light  in  regard  to  this  graft. 

Now  in  order  to  complete  this  and  get  it  out  of  the  way  I  want 
you  to  hear  a  little  testimony  from  Mr.  Rosenbluth  concerning  the 
real  estate  values  here. 
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While  we  are  waiting  for  Mr.  Rosenbluth,  Mr.  Miller,  you  take 
the  stand. 

Mr.   J.   Bleeckee  Millee,  being  duly  sworn,  testified  as 
follows : 

Examination  by  Mr.  Moss : 

Q.  Mr.  Miller,  you  have  in  view  of  this  situation  and  some  facts 
in  your  mind  that  may  help  us  to  get  a  eoanplete  picture  of  this 
matter.  Please  let  us  have  what  you  know.  A.  Merely  to  explain 
my  connection  and  to  correct  one  or  two  statements  of  Mr.  Burr's, 
if  I  may  be  allowed  to  do  so.  I  would  say  that  Mr.  Burr  stated  that 
nothing  was  done  in  the  matter  of  the  case  of  the  Hudson  River 
Railroad  Company  and  the  Saxe  bill.  Well,  I  would  like  to  say 
that  thirty-six  years  ago  I  started  in  with  the  West  Side  Protective 
Association,  which  took  up  this  agitation  and  which  had  a  great 
many  hearings  before  the  Board  of  Aldermen,  and  resulted  in 
the  introduction  of  a  bill  by  Assemblyman  Quinn,  and  also  the 
case  of  Green  against  the  New  York  Central,  of  which  I  was 
counsel.  Then  the  league  was  started  and  later  we  had  the  case 
of  Wilson  against  the  ISTew  York  Central,  which  I  tried  for  dam- 
ages along  Riverside  Drive. 

Now  what  I  undertake  to  do  is  to  take  this  report  of  values 
which  the  city  is  to  pay  for  the  railroad  (on  page  47  of  their 
report)  aggregating  $5,000,000  and  a  half,  and  I  will  show  that 
not  one  cent  of  that  should  be  paid,  for  the  reason  that  the  rail- 
road does  not  own  what  it  undertakes  to  sell  to  the  city,  and  that 
these  titles  have  not  been  examined  properly  —  if  they  -have  been 
examined  at  all  —  and  that  this  whole  item  of  five  million  and  a 
half  dollars  practically  should  be  stricken  out  from  the  computa- 
tion. I  would  say  that  this  is  no  loose  statement  of  mine.  I 
called  this  to  the  attention  of  Mr.  Mitchel  and  Mr.  Prendergast 
right  after  Judge  Page's  decision,  before  the  1913  report  was 
made.  I  told  them  they  were  attempting  to  do  something  which 
could  not  be  done.  When  that  report  came  up  for  discussion,  Mr. 
Mitchel,  who  presided,  said  "  I  wish  somebody  would  show  me 
how  we  can  stop  the  railroad  from  using  steam  cars  on  the  land 
which  they  own."    I  said,  "  I  will  answer  that  in  this  way :  They 
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do  not  own  it,  tHey  may  own  a  very  small  portion  off  59tli  street, 
and  the  city  owns  the  rest  of  it."  Mr.  Mitchel  said  "  I  am  sorry 
I  can't  take  your  opinion.  I  have  the  opinion  of  the  corporation 
counsel,  and  we  must  take  his  opinion."  I  said,  "  That  is  inter- 
esting. Let  us  see  the  written  opinion  of  the  coi-poration  counsel." 
"  Well,"  he  said,  "  it  is  not  in  writing."  Well,  we  adjourned  and 
there  came  another  meeting,  and  there  came  somebody  with  a  ver- 
bal opinion.  I  said,  "  That  is  no  written  opinion."  The  man  who 
gave  the  verbal  opinion  said  "  Eelying  on  the  decision  in  the  case 
of  203  JSTew  York,  I  say  that  the  city  cannot  interfere  with  the 
railroad  from  Spuyten  Duyvil  to  Canal  street."  I  got  up  and  gave 
the  judgment  which  was  entered  in  that  case,  which  merely  pro- 
hibited the  placing  of  the  tracks  south  of  59th  street;  thereupon 
they  backed  down.  Then  Mr.  Burr  said,  "  At  the  next  meeting  we 
will  have  a  written  opinion.  We  had  the  next  meeting  and  there 
was  no  report.  There  was  a  report  on  the  constitutionality  of  it, 
and  although  in  the  minutes  it  appeared  that  a  fourteen  column 
opinion  was  read  there,  not  one  word  was  said  on  the  subject. 
To  the  contrary,  there  was  a  general  cry  as  to  where  the  opinion 
on  that  title  was.  Now  it  has  come  up,  and  we  have  here  an 
opinion  of  the  corporation  counsel,  in  which  he  recites  that  the 
city  owns  the  land,  just  as  I  said  it  did,  north  of  59th  street,  and 
he  argues  it  out  very  nicely;  and  suddenly  he  jumps  around  to 
the  conclusion  and  says,  "  Yes,  the  city  owns  it,  but  it  is  subject  to 
the  use  of  the  railroad."  ISTow  there  is  not  a  word  of  proof  here 
of  how  the  use  of  the  railroad  comes  in.  Now  you  know  perfectly 
well  if  you  have  an  abstract,  this  is  the  property  of  A,  subject  to 
the  use  of  B,  but  you  turn  over  this  abstract  to  B,  and  you  don't 
find  out  how  B  comes  in,  it  is  similar  to  this  12th  avemie  business. 
The  title  of  this  is  in  the  city,  and  yet  you  will  find  the  conclusion, 
it  is  in  the  city,  subject  to  the  use  of  the  railroads,  and  then  they 
go  on  and  make  these  ridiculous  valuations. 

Now,  as  I  said,  if  you  take  up  every  one  of  these  valuations, 
beginning  with  $469,000,  and  you  take  this  plan  and  compare  it, 
it  is  something  utterly  absurd.  Here  we  are  paying  on  one  sheet 
$469,000,  on  another  $277,000  for  the  kindness  of  the  railroad  in 
removing  the  tracks  from  the  public  streets.  Now,  what  the  rail- 
road claims,  and  what  this  corporation  counsel  does  not  protest 
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against  as  lie  should,  is  that  in  some  way  that  case  in  the  203  ISTew 
York  gave  the  railroad  a  perpetual  easement  here.  Now  the  only 
thing  that  that  case  said  was  that  the  city  could  not  remove  the 
tracks,  and  it  said  that  because  it  had  worded  a  resolution  so 
carelessly. 

ISTow  in  the  first  place,  even  if  it  can't  remove  the  tracks,  it  can 
limit  the  use  of  those  tracks;  so  that  practically  covers  that  case. 
In  the  second  place  in  that  case  it  was  never  brought  up  in  reso- 
lution 49  as  to  what  kind  of  cars  were  to  be  used,  so  if  that  ordi- 
nance and  that  case  applies,  they  could  to-morrow  use  horses  north 
of  30th  street.  However,  above  iOth  street  it  was  still  private 
property,  and  therefore  this  case  does  not  apply  to  more  than 
twelve  blocks  in  the  city  of  New  York,  and  yet  the  corporation 
counsel  approves  these  things  where  they  are  giving  hundreds  of 
thousands  of  dollars  for  the  railroad  merely  agreeing  to  take  up 
its  tracks  from  streets,  when  it'  is  under  every  obligation  to  do  so. 
The  trouble  in  that  case  was  that  the  other  ordinances  were  not 
brought  up.  One  of  the  ordinances  particularly  limited  the  Hud- 
son River  rights  to  determination  of  the  Hudson  River  charter. 
The  ordinance  of  '67  was  never  brought  up  before  the  court  because 
it  was  a  peculiar  equity  suit  which  the  city  allowed  itself  to  be 
inveigled  into. 

Then  after  striking  out  all  these  items  about  the  streets,  we  skip 
up  to  the  freight  charges  at  59th  street,  and  there,  as  Mr.  Craig 
said,  and  as  we  all  know,  there  are  these  immense  piers  which  are 
worth  at  least  $250,000  apiece;  a  million  and  a  half  are  left  out  of 
the  count  entirely.  ISTow  those  were  under  two  leases,  and  when 
those  leases  have  expired  the  city  has  control  of  those  piers,  and 
when  the  railroad  filed  the  map  in  1913  those  piers  all  showed, 
and  still  here  you  don't  see  those  piers  at  all. 

Q.  You  say  that  this  map  which  Mr.  Craig  has  referred  to, 
sheet  number  18,  is  false  because  it  does  not  show  the  piers  that 
exist.  A.  The  piers  were  leased  on  condition  that  when  the  lease 
expired  they  should  belong  to  the  city,  and  yet  all  this  land  was 
sold  to  the  city  without  reference  to  the  piers  which  stand  on  it. 
This  map  shows  the  piers,  six  piers,  on  map  15.  Every  one  of 
those  piers  is  worth  a  quarter  of  a  million,  and  yet  this  land  here 
is  to  be  valued  by  the  square  foot. 
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Senator  Thompson. —  The  railroad  gets  those  piers  under  this 
map.  A.  Yes,  it  is  to  be  transferred  absolutely  without  one  word 
about  the  piers.  Then  they  start  in  on  the  line  through  the  park, 
and  here  they  have  the  yellow  line  and  the  red  line  (map  19) 
between,  and  in  all  these  cases  here,  12th  avenue  is  put  right  on 
top  of  it.  I  have  the  maps  here  which  show  12th  avenue  lying 
right  on  top  of  this  railroad.  (The  witness  is  now  referring  to 
a  map  brought  from  the  county  clerk's  office,  damaged  map,  12th 
avenue  from  59th  street  to  153d  street,  ISTew  York,  Richard  O'Gor- 
man,  counsel  to  the  corporation,  number  18.)  That  starts  right 
from  the  freight  yard  and  goes  up  here.  Here  is  Hudson  Eiver 
Eailroad  94th  street,  Hudson  River  105th  street,  Hudson  River 
Railroad  114th  street.  Then  it  skips  two  or  three  blocks  and  comes 
back  again,  Hudson  River  Railroad  136th  street,  Hudson  River 
Railroad  137th  street,  and  Hudson  River  Railroad  138th  street. 
ISTow  all  these  things  have  been  thrashed  out  thoroughly  in  the 
ease  of  Wilson  against  the  ISTew  York  Central,  and  Judge  Page 
said  that  that  was  simply  a  public  street  and  that  they  had  no 
right  whatever  in  the  form  of  a  title.  Now  that  takes  up  a  very 
large  part  of  these  subsequent  items  and  what  remains  there  is 
taken  up  in  this  railroad  map.  The  railroad  filed  a  map  when 
it  got  its  fee  to  the  upland,  and  that  map  shows  the  land  above 
and  below  high  water,  and  that  shows  that  there  is  very  little  left. 
The  land  in  12th  avenue  was  below  high  water  and  the  land 
belonged  to  the  city  of  ISTew  York.  There  were  a  few  cases  where 
the  upland  owners  got  grants  in  New  York  city  and  almost  every 
one  of  those  grants  was  in  12th  avenue,  so  that  I  say  here  again 
that  almost  every  piece  of  these  subsequent  deeds  is  taken  up  by 
the  fact  of  it  being  land  under  water.  If  we  had  that  map  here, 
I  could  give  you  accurate  demonstration  of  that.  Now  that  takes 
up  just  about  the  $5,000,000  which  they  are  asking  the  city  to 
pay.  If  you  think  perhaps  that  I  am  a  little  positive,  or  what  my 
authority  is,  I  will  just  mention  the  fact  that  I  have  examined 
more  titles  than  any  man  that  ever  lived.  I  said  I  was  not  going 
to  examine  these  deeds  for  nothing,  but  now  I  have  done  it  prac- 
tically for  nothing,  with  the  result  that  the  whole  $5,500,000  of 
it  ought  to  be  stricken  out  as  bad  titles. 

I  have  been  to  the  corporation  counsel's  office  and  I  have  said, 
"  Let's  see  your  abstract,"  and  they  won't  do  it.    I  wanted,  before 
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this  Committee  met,  to  be  able  to  say  that  I  had  seen  the  abstract 
and  seen  what  excuse  they  had  for  such  a  piece  of  business. 

Mr.  Moss. —  Mr.  Chairman,  Mr.  Miller  has  been  very  modest 
in  his  statement,  but,  as  a  member  of  the  bar,  I  want  to  say  that 
he  has  understated  the  value  of  his  opinion.  I  suppose  if  you  were 
to  hunt  all  through  the  bar,  you  could  not  find  a  man  whose  opin- 
ions would  go  as  far  as  the  opinions  expressed  by  the  witness. 

Senator  Thompson. —  I  don't  understand  it,  and  I  don't  pro- 
fess to.  It  is  a  funny  thing  that  the  city  can  stop  itself  as  easy 
by  some  act,  some  imofficial  act,  perhaps  of  an  official,  and  can  stop 
itself,  as  we  heard  it  in  relation  to  the  electric  franchise,  but  the 
railroad  company  can't  possibly  stop  itself.  I  don't  understand  it, 
and  I  don't  suppose  I  ever  will  understand  it. 

Mr.  Moss. —  Mr.  Chairman,  in  view  of  what  you  just  said,  do 
you  remember  the  remark  of  one  of  the  witnesses  who  said  that 
he  did  not  blame  men  who  were  temporarily  employed  by  the  city, 
/with  a  prospect  of  leaving  the  city's  employment  and  having  to 
receive  employment  in  other  directions,  for  not  being  particularly 
antagonistic  to  railroads  and  large  corporations. 

Senator  Thompson. —  At  the  same  time  the  same  man  working 
for  one  private  concern,  his  contract  about  to  expire,  would  not 
think  of  giving  any  less  energy  to  his  employer  in  the  last  week, 
even  though  he  had  to  go  in  the  employ  of  some  other  concern. 
I  don't  know  what  there  is  about  it,  but  there  is  something  or 
other.     I  don't  understand  it  anyhow. 

Mr.  Moss. —  Mr.  E-osenbluth,  you  have  a  line  of  information 
to  give  us.    Please  proceed. 

EoBEET  Eosenblutii,  being  duly  swom,  testified  as  follows: 

Mr.  Eoseubluth. — ■  The  first  thing  I  would  like  to  bring  to  your 
attention,  Mr.  Chairman,  is  the  fact  that  the  statement  made  so 
often,  both  by  city  officials  who  are  handling  this  for  the  city  and 
by  the  ISTew  York  Central  officials  in  public  meetings,  that  this 
represents  all  that  the  New  York  Central  will  give.  In  other 
words,  this  is  the  best  the  city  can  get.  Now  what  that  amounts 
to  I  think  can  very  easily  be  put  in  one  of  two  terms;  that  is, 
that  they  have  not  examined  their  powers.     That  was  explained 
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to  me  in  this  way  by  one  of  the  city  officials  who  is  most  active 
in  coming  to  the  present  terms.  He  said,  "  Supposing  we  could 
get  some  legislation  that  we  could  rip  up  the  railroad  people's 
tracks  they  would  laugh  at  us  because  if  we  pulled  up  their 
tracks  and  made  them  stop  up  at  The  Bronx,  in  three  days  the 
people  would  murder  us." 

Mr.  Moss. —  Who  told  you  that?  A.  It  was  told  to  me  in 
private  and  I  wouldn't  like  to  say  who  it  was. 

Senator  Thompson. —  Write  it  down.  (Mr.  Eosenbluth  writes 
the  name  on  a  slip  of  paper  and  hands  it  to  Senator  Thompson  and 
Mr.  Moss.) 

Mr.  Eosenbluth. —  The  answer  to  that  of  course  is  that  they 
have  a  franchise.  Now  the  Public  Service  Law  compels  a  person 
having  a  franchise  to  give  adequate  service,  and  the  law  on  that 
with  regard  to  summary  proceedings  to  give  service  is  so  strong  — 
for  instance  that  law,  paragraph  57  of  the  Public  Service  Com- 
missions Law  says  that  "  Whenever  either  Commission  shall  be  of 
the  opinion  that  a  common  carrier,  railroad  corporation  or  street 
railroad  corporation  subject  to  its  supervision  is  failing  or  omitting 
or  about  to  fail  or  omit  to  do  anything  required  of  it  by  law  or 
by  order  of  the  Commission,  or  is  doing  anything  or  abont  to  do 
anything  or  permitting  anything  or  about  to  permit  anything  to 
be  done,  contrary  to  or  in  violation  of  law,  or  of  any  order  of  the 
Commission,  it  shall  direct  counsel  to  the  Commission  to  com- 
mence an  action  or  proceeding  in  the  Supreme  Court  of  the  State 
of  ISTew  York  in  the  name  of  the  Commission,  for  the  purpose  of 
having  such  violations  or  threatened  violations  stopped  and  pre- 
vented either  by  mandamus  or  injunction.  (Summary  action  by 
court  in  case  of  default.)"  They  can  go  to  court  and  compel 
them  not  even  to  seize  the  service,  not  even  for  a  day,  without 
getting  into  trouble,  so  that  that  is  practically  laying  down  on  the 
job  when  you  say  they  can  do  these  things  and  that  you  can't  do 
anything  else. 

Now,  the  second  point  is  that  all  the  rights  that  the  railroad  com- 
pany has  flow  from  two  acts  —  the  Act  of  1846  which  chartered 
the  Hudson  Eiver  Eailroad,  and  of  course  that  was  amended  later, 
but  that  amendment  contained  all  the  liabilities,  restrictions,  and 
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everything  in  the  original  act,  in  the  first  place.  In  the  second 
place,  the  ordinance  passed  in  1847,  which  was  necessary  before 
the  act  of  the  legislature,  became  valid.  Now  in  the  act  of  the 
Legislature,  all  they  had  was  this :  "  The  said  corporation  is 
hereby  authorized  to  construct,  erect,  build,  make  and  use,  a  single, 
double,  or  treble  railroad  or  ways,  of  suitable  width  and  dimen- 
sions to  be  determined  by  the  said  corporation,  on  the  line, 
course  or  way  designated  by  the  directors,  as  aforesaid,  as  the  line, 
course  or  way,  whereon  to  construct,  build  or  make  the  same,"  etc. 
Now  that  single,  double  or  treble  track  is  emphasized  in  a  good 
many  places.  In  the  Laws  of  1869,  chapter  917,  paragraph  3,  it 
says,  "  Upon  the  making  and  perfecting  of  such  agreement  and 
act  of  consolidation  as  hereinbefore  provided,  and  filing  the  same 
or  a  copy  thereof  in  the  ofiice  of  the  secretary  of  state  as  aforesaid, 
the  said  corporations,  parties  thereto,  shall  be  deemed  and  taken  to 
be  one  corporation  by  the  name  provided  in  said  agreement  and 
act,  but  such  act  of  consolidation  shall  not  release  such  new  cor- 
poration from  any  of  the  restrictions,  disabilities  or  duties  of  the 
several  corporations  so  consolidated;"  this  is  in  the  Laws  of  1869, 
where  their  rights  were  extended  for  five  hundred  years,  and  it 
says,  "  such  act  of  consolidation  shall  not  release  such  new  cor- 
poration from  aiiy  of  the  restrictions,  disabilities  or  duties  of  the 
several  corporations  so  consolidated,"  so  they  can't  set  up  any  claim 
to  do  anything  by  the  later  act  which  did  not  appear  in  the  first. 
Now  in  the  first  act  here  we  have  the  Board  of  Aldermen's  ordi- 
nance, the  consent  to  which  was  necessary  before  the  legislative 
act  became  operative,  and  the  ordinance  of  1847  was  made  so  that 
it  was  not  operative  with  full  consent,  although  every  obligation 
stated  in  it  was  filed  by  the  railroad  company  with  the  city,  and 
that  was  so  filed.  Now  that  consent  was  to  "  construct  a  double 
track  of  rails."  Here  are  some  of  the  essential  things  I  want  to 
bring  out.  It  said,  "  such  railroad  company,  at  their  own  cost, 
to  construct  some  stone  bridges  across  such  of  the  streets  inter- 
sected by  the  railroad  as  may,  by  the  elevation  of  their  grades 
above  the  surface  of  said  road,  require  to  be  arched  or  bridged, 
whenever,  in  the  opinion  of  the  Common  Council,  the  same  shall 
be  necessary  for  public  convenience;  and  also  to  make  such 
embankments  or  excavations  as  the  Common  Council  may  deem 
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necessary  to  render  the  passage  over  the  railroad  and  embank- 
ments at  the  cross  streets  easy  and  convenient  for  all  the  purposes 
for  which  streets  and  roads  are  usually  put  to ;  and  the  said  rail- 
road company  shall  also  make,  at  their  own  cost  and  charge,  all 
such  drains  and  sewers,  as  their  embankments  or  excavations  may, 
in  the  opinion  of  the  Common  Council,  render  necessary ;  and  said 
company  shall  be  at  all  times  subject  to  such  regulations,  with  ref- 
erence to  the  convenience  of  public  travel  through  such  streets 
and  avenues  as  are  affected  by  the  said  railroad,  as  the  Common 
Council  shall,  from  time  to  time,  by  resolution  or  ordinance, 
direct."  Now  you  can  see  there  where  a  good  many  obligations 
which  now  attach  to  any  rights  which  the  railroads  have,  and 
which,  if  they  start  and  wipe  the  old  slate  clean,  the  company  is 
going  to  get  rid  of. 

Just  if  I  may  deflect  a  little  bit  from  the  regular  course  to  show 
what  that  means,  take  for  instance  this ;  they  talk  about  surrender- 
ing the  whole  waterfront,  because  they  give  up  from  59th  to  70th 
street  and  the  city  gets  from  70th  to  72nd  street,  but  they  have  to 
cross  the  whole  length  of  that  big  railroad  yard  at  70th  streets 
before  that  land  between  70th  and  72nd  street  is  worth  one  cent. 
Now  under  the  acts  and  the  conditions  and  the  covenants  between 
the  railroad  and  the  city  at  present  the  city  gloats  because  it  has 
reserved  the  right  to  construct  a  viaduct  over  70th  street.  When 
they  come  to  construct  that  viaduct,  even  with  the  right  reserved, 
the  city  is  going  to  have  to  put  out  cold  cash  to  build  that,  and 
until  then  the  land  is  not  worth  two  cents.  At  the  present  time  all 
they  need  to  do  is  to  compel  the  railroad  to  open  it. 

Now  that  leads  up  to  another  question  with  regard  to  rights. 
To  show,  in  my  opinion,  how  careless  they  have  been  of  their  pres- 
ent rights,  they  talk  about  this  Street  Closing  Act  of  1887,  in 
which  the  Legislature  allowed  the  railroad  to  build  that  wall  from 
59th  street  to  72nd  street  and  closed  the  streets.  It  is  freely 
admitted  that  that  act  was  unconstitutional.  All  right,  but  they 
say  about  the  lapse  of  time,  "  We  don't  need  to  question  the  con- 
stitutionality of  that  act  at  all  because  that  act  has  been  amended 
by  every  other  sti'eet  closing  act  passed  since  that  time,  and  also 
confirmed  in  the  Constitution,  that  all  powers  with  regard  to  open- 
ing and  closing  the  streets  are  in  the  city,  so  all  the  Board  of  Esti- 
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mate  needs  to  do  is  to  sit  down  at  a  meeting  and  declare  these 
streets  open  again  and  then  the  railroad  can't  protest"  In  this 
particular  instance  from  70th  street,  it  would  have  to  be  built  at 
the  expense  of  the  railroad  company,  instead  of  as  at  present  with 
the  right  resei-ved  for  the  city  to  invest  its  money  in  it  at  some 
future  time. 

There  is  another  thing  with  regard  to  that  case  of  1906,  that  was 
tried  with  regard  to  the  right  to  tear  up  the  tracks.  JSTow  there  has 
been  read  into  that  thing,  by  inference,  that  the  railroad  has  a  per- 
petual right  of  use  on  these  streets.  Now  all  that  was  tried  in  that 
case  was  whether  the  city  had  the  right  to  do  it,  and  it  Avas  very 
clear,  if,  instead  of  quoting  Judge  Bartlett's  opinion  on  that,  they 
had  quoted  Judge  Cullen's  opinion,  the  rights  and  limitations  of 
the  railroad's  rights  are  set  forth  so  clearly  that  it  is  worth  while 
reading  it  into  the  record  here: 

"  The  permission  to  occupy  the  street  was  solely  as  a  means  for 
running  from  one  terminus  of  the  road  to  the  other;  nor  did 
the  franchise  to  maintain  the  road  include  an  unqualified  right  to 
maintain  it  on  the  surface.  The  '  power  reserved  to  the  Legisla- 
ture to  alter,  amend  or  repeal  the  charter  authorizes  it  to  make  any 
alteration  or  amendment  of  a  charter  granted  subject  to  it,  which 
will  not  defeat  or  substantially  impair  the  object  of  the  grant 
or  any  rights  vested  under  it  and  which  the  Legislature  may  deem 
necessary  to  secure  either  that  subject  or  any  public  right.'  (Close 
V.  Glenwood  Cemetery,  107  IST.  S.  466,  476.)  Under  this  doctrine 
the  Supreme  Court  of  ttte  United  States  upheld  the  validity  of 
an  act  of  the  Legislature  of  the  State  of  Connecticut  compelling 
a  railroad  company  to  abolish,  at  its  own  expense,  all  grade  cross- 
ings as  a  valid  exercise  of  the  police  power.  (IST.  Y.  &  New  Eng- 
land Eailroad  Co.  v.  Bristol,  161  U.  S.  556.)  So  in  the  case 
before,  I  think  it  clear  that  the  Legislature  may  so  regulate  the 
plaintiff's  railroad  in  the  city  of  New  York  as  to  remove  the  con- 
stant menace  and  danger  to  life  occasioned  by  its  present 
operation." 

Now  when  they  say  "  this  is  all  the  railroad  will  give,"  all  they 
do  need,  imder  this  very  clear  opinion  of  Judge  Cullen,  is  to  go 
up  to  the  Legislature  and  get  an  act  declaring  the  operation  on 
grade  a  nuisance  in  New  York,  and  that  it  has  been  declared  as 
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unconstitutional;  and  the  object  they  are  after  could  be  secured 
without  one  cent  of  cost  to  the  city  of  New  York,  under  the  fran- 
chise that  the  ISTew  York  Central  has,  and  the  New  York  Central 
could  not  refuse  to  carry  it  out,  because  their  franchised  rights 
under  the  Public  Service  Commission  Law  would  compel  them  to 
give  service  naturally  on  a  right  of  way  and  on  a  track  so  built  to 
conform  with  the  police  power  of  this  State.  Now  with  all  those 
limitations  freely  set  forth  and  developed  in  that  way,  to  say  that 
the  railroad's  "  perpetual  right  of  user  "  is  equivalent  to  a  fee,  as  in 
many  cases  on  those  colored  maps  that  are  colored  red  as  if  the 
title  were  in  the  railroad,  where  the  title  is  unquestionably  in  the 
city,  the  corporation  counsel  says  in  the  legal  part  of  his  opinion, 
that  the  title  to  certain  things  in  the  city  became  vested  in  the  city 
subject  to  the  use  by  the  railroad  company;  or  he  says  where  the 
railroad  is  running  on  this  land  that  was  originally  land  under 
water,  it  is  nothing  but  a  license  to  occupy  the  same  for  railroad 
purposes,  which  of  course  they  would  lose.  He  also  points  out  the 
the  fact  that  those  rights  would  be  lost  in  a  fee  absolutely  clear  of 
the  city  if  the  railroad  had  to  abandon  that,  which  they  naturally 
would. 

Now,  there  are  two  main  sources  of  error  in  the  title.  One  is 
the  beds  of  streets,  and  things  like  that,  which  have  been  neglected ; 
and  the  other  is  in  a  nice  blanket  sum  of  $500,000  to  i-elease  the 
record  title.  The  exact  wording  of  it  as  it  is  put  in  here  is,  "  Por 
a  release  of  city's  record  title  in  and  to  premises  over  which  the 
railroad  company  has  a  perpetual  right  of  user."  To  begin  with, 
that  perpetual  right  of  user  is  subject  to  a  great  many  limitations, 
and  they  don't  itemize  that  at  all.  You  start  to  fit  the  adjoining 
land  that  that  is  put  into  and  then,  just  for  the  sake  of  argument, 
calling  that  a  surface  easement  that  the  railroad  has  on  it  and  then 
taking  the  Committee's  proportional  values  at  a  surface  easement 
as  worth  33  1/3  per  cent  of  the  fee.  Without  disputing  any  of 
these  points,  the  amount  of  land  affected  like  that,  the  city's  inter- 
est in  it  would  be  something  like  $2,362,592.  Now,  they  don't 
itemize  that  $500,000.  The  corporation  counsel  says  here,  if  you 
will  look  at  his  opinion  on  page  46,  that  "  In  the  district  between 
60th  and  141st  streets  the  foregoing  general  conclusions  must,  by 
reason  of  the  acquisition  of  the  fee  of  12th  avenue  in  street  open- 


Rbpoet  of  Joint  Legislative  Committee         1135 

ing  proceedings,  be  modified  to  the  extent  that  wherever  any  por- 
tion of  the  right  of  way  falls,  passes  over  or  the  railroad  is  con- 
structed upon  premises  within  the  lines  of  12th  avenue,  the  title 
to  such  premises  whether  acquired  by  the  railroad  company  by 
deed,  by  adverse  possession  or  by  condemnation  proceedings, 
became  vested  in  the  city  subject  to  the  use  by  the  railroad  com- 
pany." Now  can  you  tell  me  why,  if  the  corporation  counsel  says 
that,  you  still  find  (as  you  will  find  in  some  of  these  sections  col- 
ored in  here)  that  the  title  is  described  to  the  railroad  company, 
but  the  city  is  allowing  I7y2  per  cent  of  the  value  of  the  fee  to 
the  railroad  company  for  the  right  to  build  a  viaduct  over  it.  That 
is  the  kind  of  thing  you  are  finding  in  there. 

We  have  been  trying  to  see  a  fair  examination  of  these  titles. 
We  think  that  it  is  not  fair  to  give  away  what  is  being  given  away. 
There  are  a  good  many  other  covenants  that  I  have  not  mentioned, 
that  is,  there  were  rights  for  wharfage,  that  is  rights  for  another 
type  of  covenant  that  is  not  listed  at  all.  The  railroad  company's 
grant  of  land  under  water  was  subject  to  rights  at  any  time  the 
city  wanted  it.  To  make  a  railroad  company  open  streets,  con- 
struct the  street  and  maintain  the  street,  is  true  for  instance  in 
this  section  to  be  turned  over. 

There  is  no  question  in  regard  to  franchise  values.  You  may 
quibble  over  the  word  franchise  if  you  want  to.  What  should  be 
done  and  what  can  be  done  very  easily  is  to  value  physically  and 
financially  what  rights  interpreted  in  a  strict  legal  sense  flow  from 
the  present  charter,  with  all  the  limitations  and  everything. 

For  example,  let  me  suggest  a  course  of  procedure  like  this. 
The  city  has  in  its  employ  many  experts  on  franchise  valuations. 
They  say  that  this  is  the  old  franchise,  subject  to  a  good  many 
restrictions  and  limitations,  and  was  for  a  certain  definite  purpose. 
It  is  a  well-known  thing  in  railroad  franchise  valuation  to-day  that 
there  are  methods  of  putting  values  on  rights  interpreted  in  a 
strict  legal  sense.  There  is  no  evidence  of  any  kind,  and  I  believe 
it  to  be  stated  as  a  fact  that  no  attempt  ever  has  been  made  to 
put  an  exact  valuation  on  what  the  railroad  company  owns  now  in 
rio'hts  and  what  the  new  rights  would  be  worth.  Not  only  that, 
but  there  are  new  operations  going  to  be  on  their  own  land  and  as 
such  will  be  free  from  franchise.     It  is  a  question  of  very  con- 
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siderable  impoi-tance.  It  so  happens  tliat  the  city,  among  other 
things,  has  in  its  employ  and  the  Public  Service  Commission  have 
in  their  employ  many  experts  on  franchise  valuations  who  ought 
to  be  asked  publicly  to  come  on  the  stand  and  say  how  they  would 
do  it  if  they  were  advisers  to  a  private  corporation  or  if  they 
owned  this  property  themselves  and  were  thinking  of  turning  it 
over  to  the  railroad,  what  they  would  expect  out  of  it,  'before  they 
would  grant  all  these  new  facilities.  Take  one  of  the  best  experts 
in  the  country,  a  man  that  wrote  this  book  here,  Mr.  Willcox.  He 
is  deputy  commissioner  of  water  supply,  gas  and  electricity.  It 
would  not  cost  the  city  of  New  York  two  cents  to  ask  him  to  come 
on  the  stand.  He  has  a  professional  reputation.  Now,  if  men  like 
that  would  come  and  publicly  say  that  the  rights  that  flow  from 
this  new  plan  do  not  cover  one  cent  of  value,  that  they  can  ignore 
it  entirely,  there  would  be  some  basis  for  it,  but  I  should  think 
that  the  Board  of  Estimate  would  want  to  protect  themselves.  I 
am  sure  the  United  States  and  the  State  Commission  would  lend 
their  men.  Why  should  not  those  men  be  brought  to  a  public 
stand  under  oath  and  asked  to  state  their  expert  opinion  as  to 
whether  or  not  there  are  any  values,  whether  you  call  them  fran- 
chise or  not,  or  whether  you  call  them  permits  or  rights.  But 
it  is  worth  millions  and  you  could  do  a  very  big  service,  in  my 
opinion;  that  is,  if  you  take  the  sugestion.  Even  if  just  to-mor- 
row you  brought  some  of  these  men,  whoever  is  working  on  rail- 
road franchise  in  the  Public  Service  Commission,  Willcox  and 
Maltbie,  and  put  them  under  oath  and  ask  them  whether  they 
ought  not  to  -^alue  the  new  rights  as  against  those  that  go  under 
this  franchise. 

Senator  Thompson. —  Do  you  think  the  Board  of  Estimate 
would  pay  any  attention  to  them?  A.  I  think  it  would  make 
them;  make  it  very  difficult  for  them  to  ignore  it. 

SenatoT  Thompson. — ^  Would  it?    A.  I  am  just  suggesting  this. 

Mr.  Moss. —  You  would  say  that  the  Board  of  Estimate  could 
protect  itself  by  doing  certain  things.  Now,  we  are  going  to  send 
the  testimony  of  these  last  three  witnesses  to  the  mayor  for  the 
very  purpose  of  giving  the  Board  of  Estimate  and  Apportionment 
an  opportunity  to  protect  themselves  and  I  imagine  that  if  they 
do  not  protect  themselves  they  will  have  a  rough  account  to  give 
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in  the  future.  A.  I  -would  also  suggest  that  there  is  to  be  free 
access  to  tJie  titles  of  the  city.  We  may  have  made  an  error  on 
the  titles,  we  do  not  know.  I  can't  see  any  point,  if  the  title  is 
good,  it  is  good,  that  is  all  and  I  do  not  see  any  point  in  keeping 
it  from  the  people. 

There  are  a  good  many  lines  that  ought  to  he  bronght  out  but 
I  do  think  that  those  two  lines,  forcing  out  the  abstract  of  title  and 
forcing  men  like  Willcox  to  come  on  the  stand  publicly  and  under 
oath  and  say  whether  the  city  is  fair  to  the  public  in  neglecting 
to  have  the  present  franchises  investigated. 

Q.  Does  it  i.eed  Willcox  to  convince  anybody  that  that  is  neces- 
sary? A.  It  would  put  the  other  people  on  the  defense.  They 
can  say  they  have  consulted  experts. 

Q.  It  is  sufficient  for  you  to'  mention  their  names  and  to  show 
how  available  they  are.  A.  They  can  say  they  have  consulted 
them. 

Q.  What  proof  have  you?  A.  If  you,  right  now,  who  axe 
solicitous  for  the  public  welfare,  will  meet  these  people  publicly, 
whether  they  have  been  consulted  or  not;  I  would  not  feel  that 
it  would  be  fair  to  go  to  a  man  that  was  in  the  city's  employ  and 
ask  him  to  give  testimony  that  might  be  used  against  himself,  in 
my  present  cajjacity. 

Q.  They  can't  prove  that  they  have  consulted  Mr.  Maltbie 
unless  there  is  a  record  of  what  he  has  to  say  about  it,  because 
his  public  career  shows  that  every  time  he  had  to  do  with  the 
matters  he  made  a  memoranda  and  put  it  on  the  record  always.  A. 
This  would  give  him  an  opportunity. 

Senator  Thompson. —  He  is  part  of  the  city  administration.  A. 
What  good  will  it  do  to  bring  that  up  to  an  investigation  two  years 
from  now  ?    Let's  do  it  now. 

Mr.  Moss. —  ]\Ir.  Miller  has  suggested  that  we  should  not  stop 
to  give  a  copy  of  this  record  to  the  mayor,  but  it  ought  to  go  to 
the  other  members  of  the  Board  of  Estimate  and  Apportionment, 
because  he  may  not  show  that  copy  to  them.  A.  Would  it  fortify 
the  citizens  in  any  suit  that  they  make  or  injunctions  if  this  record 
under  oath  that  men  made  that  they  had  not  been  consulted  as  a 
basis  of  action. 
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Q.  It  might  do.  A.  We  stop  taking  testimony  Saturday  and  we 
have  given  much,  time  to  it  and  do  not  believe  we  can  give  much 
more. 

Senator  Thompson. —  Mr.  Maltbie  and  Mr.  Willcox  we  will  ask 
here  to-morrow  night. 

Senator  Thompson. —  ISTow,  you  can  extend  your  statement  and 
give  me  a  copy  of  it  any  time  within  the  next  two  or  three  weeks. 

j\Ir.  Moss. —  The  thing  that  is  necessary  to  satisfy  the  taxpayers 
is  an  injunction. 

Senator  Thompson. —  In  relation  to  this  electric  matter,  so  that 
we  can  understand  when  we  come  to  make  the  report  on  it,  this  .52 
per  kilowatt  hour  paid  by  the  Third  Avenue  Eailroad  Company. 
In  order  to  compare  it  with  what  the  railroad  is  paid  for  power 
you  have  to  reduce  it  into  horse  power.  'Saw,  a  kilowatt  is  one 
thousand  watts,  Y46  watts  constitute  a  horse  power.  A  horse 
power  commercially  is  746  watts  an  hour  for  24  hours  a  day  and 
365  days  a  year.  That  is,  burning  all  the  time.  "Now,  a  kilowatt 
burning  an  hour  is  a  standard.  It  bums  one  hour.  That  costs  a 
cent,  say,  24  hours  would  cost  24  cents;  365  days  would  cost 
$87.60 ;  a  horse  power  would  be  one-fourth  less,  which  would  make 
it  $65.70.  One  cent  a  kilawatt  means  $65.70  a  horse  power; 
.52  of  a  cent  means  $34.16  a  horse  power,  which  is  practically 
what  the  Third  Avenue  Eailroad  Company  paid.  The  cost  to  the 
company  at  .46  of  a  cent  is  $30.22,  so  that  they  had  $4.00  ahorse 
power  out  of  it.  ISTow,  the  power  from  watts  generated  at  Niagara 
Falls  costs  from  $12.00  to  $20.00,  depending,  however,  on  how 
they  transmit  it.  The  transmission  of  30  miles.  For  a  trans- 
mission of  20  miles  they  sell  it  for  $16.00  a  horse  power,  20  miles 
they  sell  it  for  $20.  They  make  it  here  by  steam  power  at  $30, 
but  the  cost  when  it  gets  into  the  kilowatt  hours  is  not  affected 
by  the  difference  between  the  cost  of  $16.00  a  horse  power  or 
$30.00,  because  the  difference  is  so  little.  Now,  in  order  to  work 
it  out,  one  hour  drawing  a  thousand  watts  is  a  kilowatt,  365  days, . 
drawing  746  watts  is  a  horse  power.  Now,  you  see  how  it  works 
out.     It  is  hard  to  understand  this  difference. 

"We  will  suspend  until  to-morrow. 

Yesterday  afternoon  after  adjournment  I  called  at  the  City 
Hall  and  called  upon  the  mayor,  who  received  me  in  a  very 
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friendly  manner.  I  asked  him  if  there  were  any  facts  that  he 
could  give  me  as  to  the  public  statements  that  I  had  had  lately  in 
regard  to  Mr.  Klein,  as  to  vrhether  he  was  trustworthy,  and  the 
mayor  said  that  he  had  no  facts  toi  give  me  and  gave  me  none.  He 
said  he  personally  did  not  get  along  with  Mr.  Klein,  and  so  I  said, 
"  In  other  words  you  do  not  like  him  ?  "  He  said,  "  That  is  proh- 
ably  the  insinuation."  Under  the  circumstances  there  is  nothing 
further  for  the  Committee  to  take  up.  We  will  continue  Mr. 
Klein  in  our  service  until  we  get  through. 
Adjournment. 


Municipal  Building,  ISTew  York  City. 

SECOND  SESSION. 

Mr.  L.  Howell  Lamonte,  assistant  corporation  counsel, 
residing  at  250  West  104th  street,  being  duly  sworn,  testi- 
fied as  follows: 

By  Mr.  Klein: 

Q.  ou  conducted  the  acquisition  of  Dreamland  and  adjacent 
property?  A.  Yes,  sir. 

Q.  Will  you  tell  the  Committee  what  the  Dreamland  parcel 
cost  the  owners  at  the  time  the  city  acquired  its  option  on  the 
property?  A.  I  can't  answer  that  because  we  bought  it  a  good 
many  years  before  the  option  was  paid. 

Q.  In  your  proceedings  don't  you  estimate  the  cost  of  the  prop- 
erty to  the  owners?  What  do  the  records  show?  A.  What  they 
paid  for  it? 

Q.  Yes.  A.  They  bought  it  in  two  tracts:  One,  damaged  No. 
1,  in  1904,  for  $225,000 ;  the  property  of  which  damaged  parcel 
No.  2  formed  a  part  was  purchased  in  1903  for  $447,500.  Those 
two  parcels  constitute  the  entire  tract  known  as  Dreamland, 
acquired  by  the  city.  Those  two  constitute  the  parcels  they  own 
between  Surf  avenue  and  the  ocean. 

Q.  It  constitutes  the  entire  Dreamland  ownership?  A.  Yes; 
betweeoa  Surf  avenue  and  the  ocean. 
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Q.  T\%en  tlie  city  acquired  these  two  parcels  there  was  omitted 
from  the  original  tract  a  frontage  of  200  feet  deep  from  Surf 
avenue,  running  abount  a  tho'usand  feet,  was  there  not  ?  A.  The 
property  situated  between  the  parcels  acquired  in  the  proceeding 
of  Surf  avenue  had  a  frontage  on  Surf  avenue  of  293  feet  and  a 
depth  south  of  Surf  avenue  of  200  feet. 

Q.  That  is  parcel  one?  A.  That  is  parcel  two.  The  part 
remaining  in  the  case  of  No.  1,  was  the  pieece  of  land  150  feet  in 
length  by  200  feet  in  depth,  and  its  normal  boundaries  was  100 
feet  south  of  Surf  avenue  and  parallel  thereto. 

Q.  How  much  frontage  on  Surf  avenue  does  that  make  for  the 
entire  tract  that  remains  for  the  owners?  A.  293  feet.  It  is 
bounded  on  the  north  by  Surf  avenue,  distance  293  feet;  on  the 
south  by  line  parallel  to  Surf  avenue  and  200  feet  southerly  there- 
of ;  and  on  the  east  by  the  property  of  Prospect  Park  and  Coney 
Island  Railroad  Company,  which  easterly  boundary  is  1200  feety 
and  on  the  west  by  line  100  feet  in  length,  beginning  100  feet 
south  of  Surf  avenue. 

Q.  The  city  acquired  the  Dreamland  property  under  resolution 
of  the  Board  cf  Estimate,  did  it  not?  A.  The  city  took  title  by 
virtue  of  a  resolution  of  the  Board  of  Estimate. 

Q.  What  date  was  that?  What  was  the  date  of  the  title?  A. 
September  14,  1912. 

Q.  The  city  had  taken  an  option  on  the  Dreamland  tract  and 
adjoining  parcels,  had  it  not?  A.  The  city  had  at  that  time 
adopted  a  resolution  receiving  the  option  on  the  Dreamland 
property. 

Q.  What  was  the  date  of  the  resolution  of  the  Board  of 
Estimate?    A.  January  11,  1912. 

Q.  Was  that  the  resolution  of  the  board  authorizing  the  cor- 
poration counsel  to  bring  proceedings  ?  A.  The  date  was  the  same 
as  that  resolution. 

Q.  From  whom  did  the  city  take  an  option  to  the  Dreamland 
property  ?  A.  The  option  was  signed  by  the  Dreamland  Com- 
pany, William  H.  Reynolds,  president. 

Q.  What  was  the  amount  fixed  in  the  option  for  the  property? 
A.  $1,000,000  with  interest  at  the  rate  of  six  per  cent  to  be  com- 
puted from  Aiigust  1st,  1911,  together  with  taxes  and  assessments 
which  may  become  due. 
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Q.  Why  was  the  date  set  1911,  that  the  option  began  to  run 
from  ?    A.  I  don't  know. 

Q.  Did  that  resolution  provide  that  not  moie  than  that  sum  of 
money  could  be  paid  for  the  Dreamland  parcel?  A.  The  sub- 
stance of  that  resolution  was  that  if  the  award  made  by  the  com- 
missioners was  less  than  the  amount  mentioned  in  the  option  they 
could  not  exercise  the  option,  but  if  it  was  a  greater  sum  than  that 
amount,  then  they  could  exercise  the  option. 

Q.  What  was  the  award  made  by  the  commissioners  ?  A.  In  the 
Dreamland  parcels  of  land,  $1,014,632 ;  improvements,  $20,900. 

Q.  Did  that  carry  interest?  A.  That  carried  interest  from 
September  14,  1912. 

Q.  How  much  more  was  that  than  the  option  price  ?  A.  After 
you  have  added  the  interest  to  the  amount  of  the  option,  that 
amounted  to  more  than  the  award  with  interest.  The  option  price, 
iplus  interest,  was  a  greater  amount  than  the  amount  of  the  award 
with  interest  up  to  the  saine  date. 

Q.  What  was  the  option  price?    A.  I  don't  know,  sir. 

Q.  The  city  took  the  property  at  the  option  price?  A.  It  was 
submitted  to  the  Court  and  the  city  appealed  to  the  Appellate 
Division  and  the  Appellate  Division  reversed  the  decision.  The 
city  has  not  accepted  that. 

Q.  On  what  ground  did  the  Appellate  Division  reverse  the 
Special  Term  ?     A.  On  the  gTound  that  the  award  was  too  high. 

Q.  What  did  the  Court  say  ?    A.  I  have  the  decision  right  here. 

Q.  Judge  Mills,  is  it?    A.  Yes. 

Q.  Did  Judge  Mills  say  anything  in  regard  to  the  right  of  the 
city  to  fix  an  option  on  the  property  ?  A.  Shall  I  read  from  the 
opinion  ? 

Q.  Yes,  read.  A.  Eeading  from  page  1026,  'New  York  Supple- 
ment, April,  ]916,  from  the  opinion  of  Justice  Mills  of  the  Appel- 
late Division,  case  of  Public  Park  of  Coney  Island.  "  I  think 
that  even  if  the  Board  of  Estimate  and  Apportionment,  having 
the  authority  to  purchase  and  make  an  offer  to  the  owners  of  this 
land,  such  offer  could  not  have  been  proved  against  the  city  before 
the  commissioners.  Although  I  know  of  no  opinion  directly  upon 
the  point,  but  certainly  the  fact  of  the  mere  taking  by  that  board, 
of  that  option  is  not  evidence  against  the  city." 
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Q.  Has  the  city  of  l^ew  York,  or  any  other  official  body  ever 
fixed  an  option  price  on  any  other  property  acquired  on  behalf  of 
the  city  by  condemnation?  A.  The  board  does  not  fix  an  option 
price.  ,     ,.^j| 

Q.  Has  the  board  ever  accepted  an  option  ?  A.  The  board  has 
received  options  in  one  or  two  other  cases. 

Q.  In  which  other  cases  ?  A.  The  one  I  know  of  is  the  one  of 
the  railroad  teiminal  at  South  Brooklyn.  That  involved  the  prop- 
erty of  the  First  Construction  Company. 

Q.  What  other  property  did  the  city  fix  an  option  on?  A.  I 
believe  on  the  Public  Park  at  Rockaway. 

Q.  Known  as  Seaside  Park  ?  A.  Yes ;  they  received  an  option 
from  the  owners  in  the  same  way  as  the  Dreamland  case. 

Q.  Did  the  city  ever  accept  an  option  on  property  acquired 
through  condemnation  before  that  time  ?  A.  ISTot  that  I  have  ever 
known. 

Q.  How  long  have  you  been  in  the  Condemnation  Bureau  ?  A. 
Nineteen  years. 

Q.  During  that  time  you  never  knew  of  any  step  on  the  part 
of  the  city  like  that  ?    A.  ISTo,  sir. 

Q.  This  particular  parcel  in  Dreamland,  'No.  2,  so-called,  pur- 
chased in  1903,  No.  1,  purchased  in  1904,  totaled  $617,500.  On 
January  12,  1912,  eight  years  after,  the  city,  through  the  Board 
of  Estimate  and  Apportionment,  took  an  option  on  that  same  land, 
minus  a  certain  portion  of  it,  for  a  million  dollars.  Is  that  right  ? 
A.  According  to  the  minuteS  of  the  Board  it  adopted  a  resolution 
receiving  an  option  covering  the  property  in  question. 

Q.  Did  anyone  appraise  the  property  for  the  city  before  this 
action  was  taken  by  the  city  officials  ?    A.  I  understand  they  did. 

Q.  Such  an  appraisal  was  reported  to  the  Board  of  Estimate? 
A.  I  don't  know.  An  appraisal  was  made  prior  to  receiving  the 
option. 

Q.  William  P.  Rae  testified  before  the  Commission  of  Appraisal 
regarding  Otsego  street,  and  he  made  an  appraisal  in  connection 
with  the  property  talcen  by  the  city,  acting  in  behalf  of  the  city? 
A.  Well,  I  don't  know. 

Q.  Why  I  ask,  there  is  a  Mr.  O'Malley  in  the  department  of 
finance  who  is  the  official  real  estate  appraiser  of  the  city.  Is  that 
true  ?    What  is  his  official  designation  ?    A.  I  don't  know. 
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Q.  How  would  William  P.  Eae  come  into  this?  A.  I  don't 
know. 

Q.  Was  he  appointed  by  the  city  or  the  Dreamland  corporation  ? 
A.  I  know  that  he  testified  in  the  Otsego  preceedings  and  he  made 
the  appraisal. 

Q.  In  whose  behalf  did  William  P.  Eae,  appraising  the  Dream- 
land property,  act?  A.  Mr.  Eae  testified  in  the  matter  of  the 
Otsego  acquisition.  He  appraised  that  property  for  the 
comptroller. 

Q.  Do  you  presume,  Mr.  Lamonte,  in  view  of  the  fact  that  Mr. 
O'Malley  is  the  ofiicial  appraiser  for  the  department  of  finance, 
that  Mr.  Eae  was  retained  especially  by  the  comptroller  to 
appraise  this  land?  Is  there  anything  in  the  record  that  would 
give  you  that  information?     A.  The  record  where? 

Q.  In  this  record,  or  any  you  have  to  show  Mr.  Eae  was 
retained  to  appraise  this  special  land  ?  A.  I  couldn't  tell  until  I 
went  through  the  record. 

Q.  What  was  Mr.  Eae's  appraisal  figure,  Mr.  Lamonte?  A. 
For  what  property  ? 

Q.  For  the  Dreamland  property.  A.  I  know  what  he  testified 
in  the  Otsego  street  case. 

Q.  Will  you  read  that  article  of  his  testimony  ? 

Q.  Was  not  your  appraisal  one  million  and  a  quarter?  A.  It 
was  $1,350,000. 

Q.  That  was  for  that  part  of  Dreamland  the  city  was  to 
acquire  ?  A.  I  understand  it  was. 

Q.  This  is  the  same  William  P.  Eae  who  testified  before  in  the 
Otsego  proceeding  ?  A.  He  is  the  same  William  P.  Eae  who  was 
subpoenaed  and  he  did  testify. 

Q.  As  the  expert  for  William  H.  Eeynolds  in  the  First  Con- 
struction Company  ?    A.  Yes ;  they  produced  him  under  subpoena. 

Q.  In  connection  with  the  Dreamland  property  the  option 
that  the  city  took  was  signed  by  William  H.  Eeynolds,  as  president 
of  the  Dreamland  Corporation.  Is  that  correct?  A.  Dreamland, 
William  H.  Eeynolds,  president. 

Q.  The  date  of  that  option  was  January  11,  1912  ?    A.  Yes. 

Q.  At  that  time  did  William  H.  Eeynolds  own  the  Dreamlands 
property;  or  did  the  Dreamland  Corporation  own  the  property? 
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A.  The  records  in  the  Dreamland  case  show  that  the  property  had 
been  deeded  by  the  sheriff  of  Kings  comity  to  Joseph  Huber,  Sep- 
tember 5th,  1911. 

Q.  That  transfer  was  on  judgment  obtained  by  Mr.  Huber 
against  the  Dreamland  Corporation?  A.  I  think  the  deed  was 
made  as  a  result  of  a  sheriff's  sale  to  satisfy  judgment. 

Q.  And  the  title  to  the  property  known  as  Dreamland  was  not 
then  owned  by  the  Dreamland  Corporation  at  the  time  the  city 
acquired  the  option,  was  it  ?  A.  The  title  was  in  Joseph  Huber 
as  trustee  at  that  time. 

Q.  Who  was  he  trustee  for  ?  A.  I  understand  he  was  trustee 
for  the  people  interested  in  Dreamland. 

Q.  Was  the  corporation  bankrupt  ?  A.  That  I  can't  say,  but  it 
must  have  been  when  it  was  sold  under  the  sheriff's  sale. 

Q.  What  interest  could  the  Dreamland  Corporation  have  in  the 
Dreamland  property  at  the  time  the  city  accepted  the  option  ?  A. 
Well,  I  guess  the  only  interest  they  had,  so  far  as  I  know,  was 
under  that  declaration  of  trust. 

Q.  What  did  that  give  them?  A.  I  don't  know  what  interest 
it  gave  them. 

Q.  The  trust  is  in  the  minutes ;  the  declaration  of  trust  signed 
by  Joseph  B.  Huber  of  the  Dreamland  Corporation.  A.  I  am  not 
sure  of  that. 

Q.  What  was  the  date  of  that?     A.  It  was  August  29,  1911. 

Q.  On  that  same  day  Huber  acquired  whatever  interest  Eugene 
Wood  had  in  the  judgment  against  the  Dreamland  Corporation, 
didn't  he  ? 

Senator  Lawson. —  I  think  Mr.  Klein,  you  had  better  have  that 
deed  of  trust  read  into  the  record. 

Deed  of  Trust  from  the  record  of  papers  on  appeal  from  order 
of  Special  Terms  in  3  volumes.  Vol.  Ill,  page  1541 :  Dream- 
land Ex.  No.  10.  Mae.  24,  1913. —  Declakation  of  Teust 
Dated  Aug.  29,  1911,  Hubee  to  Wood  et  al: 

This  Declaeation  of  Teust,  made  the  29th  day  of  August, 
1911,  by  Joseph  Huber,  of  the  borough  of  Brooklyn,  in  the  city 
and  State  of  New  York,  witnesses : 

Wheeeas,  by  virtue  of  two  certain  executions  issued  out  of  the 
Supreme  Court  of  the  State  of  New  York,  on  February  10th,  1910, 
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to  the  sheriff  of  the  county  of  Kings,  in  said  State,  upon  two  cer- 
tain money  judgments  of  said  Court  against  Dreamland,  a  domes- 
tic corporation,  entered  in  the  ofEce  of  the  clerk  of  said  county  of 
Kings,  on  December  22nd,  1909,  one  in  favor  of  said  Joseph 
HtTBES  and  the  other  in  favor  of  Eugene  D.  Wood,  of  said  city  of 
'New  York,  which  executions  were  delivered  simultaneously  to  said 
sheriff  on  February  10th,  1910,  said  sheriff  levied  on  and  seized 
all  the  right,  title  and  interest  which  said  Dreamland  Corporation 
had  in  and  to  certain  real  property,  situated  on  Coney  Island,  in 
the  borough  of  Brooklyn  and  city  of  New  York,  more  particularly 
described  in  the  certificate  of  sale  thereof,  thereafter  executed  and 
delivered  by  said  sheriff  to  said  Joseph  Huber  and  Eugene  D. 
Wood,  and  said  sheriff  having,  on  March  30th,  1910,  at  public 
auction,  sold  to  said  Joseph  Huber  and  Eugene  D.  Wood,  jointly, 
all  the  rights,  title  and  interest  which  said  Dreamland  Corpora- 
tion had  in  and  to  said  real  property,  they  being  the  highest  bid- 
ders therefor,  and  said  sheriff  having,  on  April  25th,  1910,  exe- 
cuted and  delivered  to  said  Joseph  Huber  and  Eugene  D.  Wood, 
his  certificate  of  sale  thereof;  and 

Wheeeas,  said  Eugene  D.  Wood,  has  assigned  and  transferred 
to  said  Joseph  Huber  all  the  right,  title  and  interest  which  said 
Eugene  D.  Wood  acquired  on  said  sheriff's  sale,  in  and  to  said  real 
property,  and  all  his  rights  in  said  certificate  of  sale,  and  his 
rights  to  a  deed  from  said  sheriff,  conveying  all  said  right,  title  and 
interest,  which  said  assignment  and  transfer  were  made  to  and 
accepted  by  said  Joseph  Huber,  in  trust,  and  upon  the  terms  and 
conditions  hereinafter  set  forth,  to  be  observed,  complied  with  and 
performed  by  him, 

ISTow,  therefore,  said  Joseph  Huber  hereby  declares  that  said 
assignment  and  transfer  were  made  to  and  accepted  by  him  in 
trust,  for  the  following  purposes  and  upon  the  following  terms 
and  conditions,  to  wit :  to  sell  said  right,  title  and  interest  which 
said  Dreamland  Corporation  had  on  December  22,  1909,  in  and 
to  said  real  property  sold,  as  aforesaid,  by  said  sheriff  to  said 
Joseph  Huber  and  Eugene  D.  Wood,  and  to  apply  the  proceeds  of 
such  sale  as  follows : 

1st. —  To  the  payment  of  any  unpaid  taxes,  assessments,  water 
rates,  and  other  public  charges  that  may  be  a  charge  upon  any  part 
of  the  Dreamland  park  properties ; 
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2nd. — ■  To  tlie  payment  of  all  awards,  costs  and  expenses  growing 
out  of  and  incident  to  the  pending  proceedings,  instituted  by  the 
city  of  New  York,  for  the  closing  of  that  part  of  West  Eighth 
street,  at  Coney  Island,  lying  between  Surf  avenue  and  the  Atlan- 
tic ocean,  now  constituting  a  part  of  said  Dreamland  park 
property. 

3rd. — '  To  the  payment  of  all  unpaid  principal  and  interest  owing 
and  due  on  the  $400,000.00  of  mortgages  upon  said  Dreamland 
properties,  that  are  liens  prior  and  superior  to  the  mortgage  secur- 
ing the  payment  of  the  $Y50,000.00  of  "  Mortgage  and  Income 
Registered  Gold  Bonds "  of  said  Dreamland  corporation ;  said 
prior  mortgages  being  one  for  $35,000.00,  made  by  the  Gravesend 
Eeal  Estate  Company  to  the  Title  Guarantee  and  Trust  Company, 
dated  July  15th,  1902,  and  recorded  in  said  register's  office,  on 
August  13th,  1902;  one  for  $200,000,  made  by  the  Wonderland 
Corporation  to  the  Title  Guarantee  and  Trust  Company,  dated 
September  23d,  1903,  and  recorded  in  said  register's  office  on 
September  25th,  1903;  and  one  for  $100,000.00,  made  by  the 
Wonderland  Corporation  and  the  Gravesand  Eeal  Estate  Company 
to  the  Title  Guarantee  and  Trust  Company,  dated  March  1st, 
1904,  and  recorded  in  said  register's  office,  on  March  3d,  1904. 

4th. —  To  the  payment  of  all  unpaid  principal  and  interest 
owing  and  due  on  the  authorized  issue  of  $300,000.00  of  the 
authorized  issue  of  second  mortgage  bonds,  secured  by  the  mort- 
gage made  by  the  Dreamland  Corporation  to  the  Hamilton  Trust 
Company,  as  trustee,  dated  March  15th,  1906,  and  recorded  in 
said  Eegister's  office,  on  March  27th,  1906 ;  and  all  principal  and 
interest  owing  on  loans  made  to  the  Dreamland  Corporation,  the 
payment  of  which  is  secured  by  the  deposit  of  any  of  said  second 
mortgage  bonds  as  collateral  security  or  otherwise. 

5th. —  The  payment  of  all  unpaid  principal  and  interest  owing 
and  due  on  said  $750,000.00  of  "  Mortgage  and  Income  Eegis- 
tered  Gold  Bonds,"  secured  by  a  mortgage  made  by  said  Dream- 
land Corporation  to  the  Title  Guarantee  and  Trust  Company,  as 
trustee,  dated  March  12th,  1904,  and  recorded  in  said  register's 
office,  on  March  15th,  1904. 

6th. —  To  the  payment  of  all  expenses  incident  to  the  payment 
and  satisfaction  of  said  mortgage. 
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Ttli. —  To  the  payment  into  the  treasury  of  the  By-the-Sea  Com- 
pany of  a  sum  of  money  sufficient  to  make  up  the  deficit  in  the 
$5,000.00  capital  fund  of  that  company,  caused  by  the  payment 
from  that  fund  of  certain  operating  expenses  of  Dreamland  Park. 

8th. —  To  the  payment,  "with  interest,  of  the  judgment  for 
$5,277.30,  obtained  by  Paul  C.  Erteaas,  who  has  brought  a  credi- 
tor's suit,  for  said  amount,  against  Wm.  H.  Reynolds,  George  F. 
Dobson,  Eugene  D.  Wood,  Samuel  S.  Whitehouse,  and  Percy  B. 
Purdy,  as  directors  of  said  Wonderland  Corporation. 

9th. —  The  payment  to  Wm.  H.  Reynolds,  as  president  of  the 
Dreamland  Corporation,  of  the  sum  of  $15,000.00,  due  and  pay- 
able to  him  for  services  pursuant  to  a  resolution  adopted  by  the 
board  of  directors  of  said  Dreamland  Corporation,  at  a  meeting 
thereof,  held  on  July  14th,  1911. 

10th. —  To  the  payment  of  all  rents,  taxes,  assessments  and 
water  rates,  payable  by  the  Dreamland  Corporation  and  the  By- 
the-Sea  Company,  on  the  property  on  the  east  side  of  Dreamland 
Pax'k  leased  from  the  Prospect  Park  and  Coney  Island  Railroad 
Company. 

11th. —  To  the  payment  of  all  other  known  or  ascertainable 
debts  and  obligations  owing  or  incurred  by  the  Dreamland  Cor- 
poration and  By-th-Sea  Company,  excepting  unpaid  judgments 
against  the  Dreamland  Corporation. 

12th. —  To  a  reserve  fund  of  $20,000  for  the  term  of  one  year 
from  such  sale,  to  meet  and  pay  valid  unknown  debts  of  and 
claims  against  the  Dreamland  Corporation  or  the  By-the-Sea 
Company,  the  part  of  such  fund  remaining  at  the  expiration  of 
such  years  to  be  paid  pro  rata  to  the  holders  of  the  "  Registered 
Debenture  Bonds  "  of  the  Dreamland  Corporation. 

13th. —  To  the  payment  of  the  expenses  incident  to  the  per- 
formance of  the  provisions  of  said  trust. 

14th. —  The  balance  of  the  proceeds  of  such  sale  to  be  applied 
and  paid  pro  rata  to  the  holders  of  the  outstanding  "  Registered 
Debenture  Bonds,"  of  said  Dreamland  Corporation. 

And  said  Joseph  Huber  hereby  covenants  and  agrees  to  observe, 
comply  with  and  perform  all  the  terms  and  conditions  of  said 
trust. 
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In  witness  wheeeof,  the  said  Joseph  Huber  has  hereunto  set 
his  hand  and  affixed  his  seal,  the  day  and  year  first  written. 

Q.  What  I  meant  Mr.  Lamonte,  Mr.  Huber  acquired  an  inter- 
est in  the  trust  or  in  the  deed  of  the  property  from  Mr.  Wood  ? 
A.  Eugene  Wood  signed  to  Mr.  Huber,  a  certificate  ox  sale  on 
August  29th,  1911. 

Q.  And  the  judgiuent  against  the  Dreamland  Corporation  on 
September  22,  1906,  was  in  favor  of  both  Wood  and  Huber?  A. 
Yes. 

Q.  What  was  the  assessed  value  of  the  Dreamland  parcel  when 
the  city  accepted  the  option  for  a  million  dollars  plus  ?  A.  I  can 
tell  you  what  the  deputy  tax  commissioner,  John  Dunn,  testified 
to  as  the  valuation  of  the  entire  property,  running  from  Surf 
avenue  to  the  ocean  was.  That  was  $729,500.  That  included  the 
entire  Surf  avenue  front  acquired  by  the  owners  of  Dreamland, 
as  well  as  what  was  taken  from  the  city;  that  is  for  the  year 
1911. 

Q.  What  was  the  assessed  value  for  the  preceding  year  ?  A.  I 
don't  know. 

Q.  Did  you  appraise  the  value  of  the  property  taken  by  the  city 
in  the  proceedings  ?  A.  Yes,  we  put  experts  on  to  appraise  the 
damage  caused  by  the  taking  of  the  parcels. 

Q.  What  was  the  testimony?  A.  Joseph  P.  Day  testified  that 
the  damage  by  water  was  $449,255.76,  and  the  improvements 
$5,700.00.  Martin  Meliale  testified  that  the  damage  caused  by 
taking  parcels  one  and  two  was  $428,015.00  and  the  improve- 
ments $5,700.00. 

Q.  Did  the  property  owners  have  appraisers  before  the  condem- 
nation commissioners?     A.  Yes. 

Q.  Who  were  the  appraisers  ?  A.  Howard  C.  Pyle  was  one. 
He  testified  that  the  damage  caused  by  the  taking  of  parcels  one 
and  two  was  $12,400,000.00 ;  improvements  $40,700.00. 

Q.  Who  retained  Mr.  Pyle  ?  A.  He  testified  on  behalf  of  the 
claimants. 

Q.  What  other  experts  ?  A.  William  M.  Green.  He  testified 
that  damage  caused  to  parcels  Nos.  one  and  three  was 
$1,252,460.00;   improvements  $25,710.00.     David  Porter  testi- 
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fied  on  behalf  of  the  claimants  that  damage  caused  to  parcels  ISTos. 
one  and  four  was  $1,330,638 ;  improvements  $21,710. 

Q.  Is  Mr.  Green  vice-president  of  the  Eealty  Associates  ?  A. 
He  has  testified  that  he  was  in  that  proceeding. 

Q.  Did  the  Eealty  Associates  sell  the  city  the  Seaside  Park,  af 
EockaAvay  ?     A.  That  I  don't  know. 

Q.  The  Dreamland  Park  as  an  amusement  institution  Avas 
destroyed  by  fire  on  May  11,  1911,  and  the  appraisal  that  your 
experts  made  is  an  appraisal  for  the  land  without  improvements  ? 
A.  I  gave  you  the  appraisal  for  the  improvements  and  the  land. 

Q.  You  have  not  the  appraisal  figures  for  the  years  before 
1911  ?  You  have  no  assessed  figures  prior  to  1911  ?  A.  Jio,  sir, 
I  have  no  figures,  only  for  1911  and  1912. 

Q.  When  the  city  accepted  the  option  from  the  Dreamland  Cor- 
poration, with  William  H.  Reynolds  as  president,  did  you  coji- 
sider  that  the  Dreamland  Corporation  owned  the  property  that  the 
city  acquired  or  accepted  an  option  for?  A.  I  did  not  consider 
it  at  all. 

Q.  Do  you  now  consider  that  the  Dreamland  Corporation  owned 
the  property  that  the  city  took?  A.  At  the  time  we  took  it  legal 
title  was  in  Joseph  Huber's  trustee. 

Q.  When  Mr.  Eeynolds  testified  before  the  Condemnation 
Commissioners  did  he  say  he  owned  the  property  or  that  his  com- 
pany owned  the  property?  A.  I  don't  just  recall  what  he  did 
testify.  I  don't  know  whether  he  did  or  not.  The  claim  was  filed 
first  on  behalf  of  the  Dreamland  Corporation  and  Mr.  Eeynolds 
testified  that  he  was  president  of  that  corporation  and  testified  to 
the  mortgages,  etc. 

Q.  The  option  accepted  by  the  city  signed  by  Mr.  Eeynolds, 
president  of  the  Dreamland  Corporation  states  as  follows: 

"  For  and  in  consideration  of  the  sum  of  one  dollar  ($1) 
and  other  good  and  valuable  considerations,  the  receipt  of 
which  is  hereby  acknowledged.  Dreamland,  a  domestic  cor- 
poration of  the  State  of  New  York,  hereby  gives  the  city  of 
New  York  and  the  the  Board  of  Estimate  and  Apportion- 
ment and  William  A.  Prendergast,  comptroller,  an  option  to 
purchase  all  the  award  or  awards  and  each  part  thereof  which 
may  hereafter  be  made  by  the  city  of  New  York  to  acquire 
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by  condemnation  the  property  hereafter  described  and  upon 
the  said  option  executed  and  delivered,  and  every  interest  in 
said  avi^ard  to  whomsoever  made  and  free  and  clear  of  encum- 
brances to  the  city  of  New  York  for  one  million  dollars 
($1,000,000)  with  interest  at  the  rate  of  six  per  cent  interest 
from  August  1,  1911,  together  with  taxes  which  may  become 
due  after  August,  1911.  This  option  is  granted  on  condition 
that  on  or  before  February  1,  1912,  the  Board  of  Estimate 
and  Apportionment  shall  authorize  the  acquisition  of  said 
title  to  these  premises  and  instruct  the  corporation  to  com- 
mence proceedings  therefor,  and  the  said  premises  shall  be- 
come vested  in  the  city  of  'New  York  and  the  filing  of  esti- 
mates, and  until  there  shall  be  buildings  on  such  premises  and 
such  titles  shall  become  vested  in  the  city  of  jSTew  York  six 
months  after  the  filing  of  the  other  estimates  by  said  com- 
missioner, provided  the  others  are  filed  on  or  before  April 
15,  1912." 
This  is  contained  on  pages  20-24  of  Volume  1,  Case  on  Appeal, 
New  York  Supreme  Coiirt. 

The  condemnation  commissioners  filed  there  award  on  what 
date,  Mr.  Lamonte?  A.  The  commissioners  in  the  public  park 
at  Coney  Island  signed  their  final  report  on  April  5,  1915. 

Q.  And  that  report  was  submitted  to  the  Special  Term  of  the 
Supreme  Court,  Second  Department  ?     And  the  city  appealed  to 
the  Appellate  Division?     A.  Yes,  the  city  appealed. 
Q.  What  was  the  basis  of  the  city's  objection  ? 

Senator  Lawson. —  The  names  of  the  commissioners  of  estimate 
were  William  J.  Duane,  Charles  J.  McDermott  and  George  J. 
Steves.  A.  We  contended  before  the  Appellate  Division  that  the 
board  were  in  excess  of  the  damage  suffered  by  the  taking  of  the 
property.    The  brief  submitted  by  the  city  comprised  eleven  points. 

Q.  To  prove  the  claim  of  the  board  1     A.  Yes. 

Q.  How  much  in  excess  was  the  estimate  claimed  by  the  city  ? 
A.  We  claimed  that  the  agreement  was  about  one  million  dollars 
in  excess  of  the  damages  sustained. 

Q.  What  was  the  total  award  in  the  four  parcels?  A.  The 
total  award  for  all  the  property  acquired  as  of  the  date  the  city 


Report  of  Joint  Legislative  Committee         1151 

took  title  was  $2,192,171.73.  That  is,  of  course,  without  the 
interest. 

Q.  That  is  the  total  award  ?     A.  Yes. 

Q.  What  was  the  award  for  parcel  ISTo.  3  which  constituted 
Prospect  Park  and  Coney  Island  ?  A.  The  award  as  of  the  date 
was  $743,000.97. 

Q.  What  was  the  award  for  parcel  ISTo.  4  ?  A.  The  award  by 
the  commissioners  for  parcel  No.  4  was,  land,  $377,247.20 ;  for 
expenses  incurred,  $23,097.24.  Those  were  the  awards  the  com- 
missioners made. 

Q.  Those  two  awards  with  the  Dreamland  totaled  $2,192,171.93. 
When  the  fire  destroyed  the  structures  of  Dreamland  was  there 
any  insurance  paid  for  the  damage  ?  A.  Yes,  the  testimony 
before  the  commissioners  was  given  that  the  amount  was  collected 
from  the  insurance  companies. 

Q.  What  was  the  amount,  $398,000?  A.  That  wa  sapproxi-- 
mately  the  amount,  yes. 

Q.  That  was  all  paid  to  the  title  company  who  held  a  mort- 
gage ?  A.  I  do  not  recall  whether  it  was  all  paid  to  the  title  com- 
pany, but  some  of  it  was. 

Q.  Do  not  the  records  show  that  the  full  amount  was  paid  to 
the  Title  Guarantee  and  Trust  Company?  A.  I  do  not  remem- 
ber that  point.    How  much  the  amount  Avas  I  do  not  recall. 

Q.  Do  not  the  records  show  that  ?  A.  It  does  not  show  in  this 
brief. 

Senator  Lawson. —  Was  this  money  paid  on  account  of  the  fire 
in  Dreamland  ?     A.  Yes,  sir. 

Q.  $389,000?     A.  Yes. 

Q.  Who  was  it  paid  to  ?  A.  That  is  what  I  was  trying  to  find 
by  going  through  the  minutes. 

Mr.  Klein. —  I  quote  from  page  99  of  volume  1,  Case  on 
Appeal,  testimony  of  William  H.  Eeynolds.  Beginning  on  page 
98. 

Mr.  Reynolds  testified  that  the  amount  collected  from  the  insur- 
ance company  was  about  $375,000. 

Regarding  the  financial  history  of  Dreamland  Corporation,  Mr. 
Lamonte,  the  capital  stock  was  how  much.     How  much  common 
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and  how  much  preferred?  A.  My  recollection  is  that  the  testi- 
mony shows  that  there  were  issued  $750,000  worth  of  mortgage 
bonds  and  that  the  company  was  capitalized  at  double  that  amount. 

Q.  $1,500,000  stock.  A.  Yes.  $750,000  in  mortgage  bonds 
and  the  rest  in  stock. 

Q.  Who  were  the  bondholders?  A.  A  list  of  the  registered 
bondholders  as  of  October  7,  1912,  is  in  evidence,  pages  1593- 
1636  of  volume  3  in  printed  Case  on  Appeal. 

Q.  Are  there  any  other  bonds  besides  the  $750,000  secured 
against  the  property  ?  A.  I  think  the  testimony  shows  some 
debenture  bonds  issued  to  the  company. 

Q.  How  much  did  they  total?  A.  JVIy  best  recollection  is 
around  $600,000  or  $650,000. 

Q.  Were  the  holders  of  those  bonds  named  ?     A.  ~No,  sir. 

Q.  How  much  of  the  bonds  did  Mr.  Reynolds  own  ?  A.  I  do 
not  know.  I  did  not  count  it  up.  That  list  will  show  the  number 
of  bonds  listed  in  his  name  on  that  date. 

Q.  How  was  the  stock  disposed  of  ?  A.  My  recollection  is  that 
the  testimony  shows  that  half  of  the  stock  was  taken  by  Mr.  Rey- 
nolds for  the  organization  of  the  company  and  the  other  half  was, 
given  to  the  mortgage  bondholders  as  a  bonus. 

Q.  I  read  from  the  testimony  of  William  H.  Reynolds,  page 
100,  Case  on  Appeal. 

"  Q.  How  much  stock  would  be  distributed  in  that  way,  about 
$750,000  ?  A.  I  had  the  balance  and  also  what  I  received  as  a 
bonus  in  the  purchase  of  my  bonds.  I  am  the  largest  bondholder 
in  Dreamland  and  I  hold  about  $350,750." 

That  indicates  that  he  received  $350,000  of  stock  as  a  bonus  on 
his  bonds,  judging  from  his  testimony.     A.  I  do  not  know. 

Q.  Do  you  know  if  William  H.  Reynolds  owned  those  bonds 
when  the  city  accepted  those  bonds  ?     A.  I  do  not  know. 

Q.  Was  Mr.  Reynolds  asked  if  he  owned  those  bonds  at  that 
time  ?     A.  I  do  not  recall. 

Q.  What  did  the  Appellate  Division  say  with  regard  to  the 
award  made  for  the  Dreamland  parcel  ?  Did  it  say  the  aAvard  was 
excessive?  A.  It  said  the  award  for  damages  on  parcels  one, 
two  and  three  were  excessive  and  returxied  to  make  new  awards. 

Q.  I  read  from  page  1024,  ISTew  York  Supplemental  Decision 
of  Justice  Mills,  Appellate  Division,  Second  Part : 
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"  I  am,  however,  strongly  impressed  that  the  purchase  by  or 
for  the  Dreamland  Corporation  or  by  its  predecessors  of  the 
several  tracts  out  of  which  parcels  one  and  two  were  taken 
was  at  the  then  full  value  of  the  land  and  the  evidence  war- 
rants no  conclusion  that  there  was  up  to  the  time  of  taking 
any  such  increase  in  these  awards.  Indeed,  I  think  the 
awards  of  $1,757,627.29  was  at  least  half  a  million  dollars 
too  great  as  out  of  which  parcels  one  and  two  were  taken  as 
above  shown,  $517,200." 

The  owners  of  the  Dreamland  property  retained  the  Surf  ave- 
nue front,  did  they  not  ?  A.  The  city  did  not  take  the  Surf  ave- 
nue front. 

Q.  Does  the  testimony  in  the  New  York  proce«iings  show  the 
value  of  the  property  held  by  the  owners  per  lot  ?  A.  You  mean 
the  remainder,  do  you  not  ? 

Q.  Yes,  I  want  the  city's  figures.  A.  Martin  McCall,  one  of 
the  city's  witnesses,  valued  the  part  remaining  in  parcel  one  and 
parcel  two  at  $518,750.  Joseph  P.  Day  valued  the  part  remain- 
ing in  one  and  two  at  $579,421.89. 

Q.  Do  you  know  the  assessed  value  of  the  property  on  which 
taxes  are  paid  at  the  present  time  or  immediately  after  the  option 
was  taken  ?  A.  I  do  not  think  the  record  shows  how  the  assessed 
valuation  of  the  entire  property  was  apportioned  between  what  was 
acquired  by  the  city  and  what  was  not  taken. 

Q.  You  have  the  records  since  the  option  was  taken  ?  A.  Xo, 
sir. 

Q.  When  the  city  took  title  to  Dreamland  or  that  portion  of 
Dreamland  along  the  water  front  the  land  was  covered  with  debris, 
was  it  not?  A.  ISTo,  my  best  recollection  is  that  it  was  pretty 
well  cleared  up. 

Q.  Who  cleared  it  off?     A.  I  guess  the  fire  cleared  it  off. 

Q.  Was  there  not  a  wreck  on  the  property?  A.  There  was 
an  old  shute-the-chute  and  a  pier  which  had  been  burned  to  some 
extent  at  the  time  of  the  fire  and  was  repaired  and  some  jetties 
and  bulkheads. 

Q.  Did  not  the  city  appropriate  $20,000  or  $30,000  to  the  fire 
department  of  Brooklyn  to  remove  those  obstructions?     A.  I  do 

not  know. 

6—37 
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Q.  The  fact  is  an  appropriation  of  $20,000  to  $30,000  was 
made  to  the  fire  department  of  Brooklyn  to  clear  off  the  debris  at 
Dreamland  after  the  city  had  acquired  it. 

The  records  of  the  bondholders  show  William  H.  Eeynolds 
apparently  the  largest  bondholder,  others  are  G.  F.  Dobson  of 
the  Brooklyn  Eagle ;  P.  B.  Purdy,  who  manages  one  of  Mr.  Rey- 
nolds properties,  known  as  Westminster  Heights ;  J.  D.  Pairehild, 
president  of  the  Kings  County  Trust  Company ;  Eugene  D.  Wood, 
a  legislative  agent  known  as  a  lobbyist;  M.  Dinklespiel,  of  the 
same  profession ;  James  P.  Lord,  of  Chicago ;  John  C.  PitzGerald,' 
former  State  Senator,  38  E.  Fourth  street,  Manhattan;  S.  D. 
Morris,  George  W.  Johnson,  W.  E.  Skeng,  Robert  M.  Pettit,  J. 
H.  Vendig,  probably  the  sporting  man ;  John  R.  Considine,  hotel 
keeper ;  Arnold  Rothstein,  sporting  man ;  City  Real  Estate  Com- 
pany, the  holding  company  of  the  Title  Guarantee  and  Trust  Com- 
pany; Joseph  Huber,  D.  K.  Billings,  Timothy  D.  Sullivan,  and 
others  prominent  in  the  community,  William  A.  Engeman. 

Q.  Have  any  steps  been  taken  following  the  decision  of  the 
Appellate?  A.  Yes,  commissioners  were  appointed  and  organ- 
ized in  our  meeting  to  hear  the  claimants. 

Q.  Who  are  the  new  commission?  A.  William  C.  Beecher, 
Thomas  Callendar  and  Arthur  Somers. 

Q.  Was  the  area  of  Dreamland  parcel,  Mr.  Lamonte,  acquired 
by  the  city,  the  same  as  numbers  one  and  two?  A.  313,115 
square  feet.    That  is  156.55  city  lots  of  2,000  square  feet  each. 

Q.  It  is  a  little  more  than  7  acres  ?  A.  It  is ;  there  are  43,346 
square  feet  in  an  acre.  No.  three.  Prospect  Park,  Coney  Island, 
218,055  square  feet;  109.43  city  lots.  There  are  7.16  in  parcels 
ISTos.  one  and  two.  In  parcel  No.  3  there  are  5  acres,  and  parcel 
No.  4,  1.7  acres. 

Q.  Mr.  Lamonte,  you  represented  the  city  in  the  proceedings 
to  acquire  the  property  owned  by  the  First  Construction  Company 
along  the  line  of  the  Coney  Island  Railway  ?  A.  I  represent  the 
city  now  in  the  acquisition  of  certain  lands  not  now  owned  by  the 
city  of  New  York,  being  situated  on  Otsego  street  and  other 
streets  in  the  borough  of  Brooklyn,  city  of  New  York,  to  be 
acquired  for  terminal  facilities  and  the  equipment  thereof  and 
therefor. 
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Q.  Is  that  for  the  classification  yard  for  the  proposed  South 
Brooklyn  Terminal  Eailway  ?     A.  That  is  what  I  understand. 

Q.  What  was  the  date  of  the  resolution  authorizing  the  acquisi- 
tion of  that  property  ?  A.  May  22,  1913.  The  resolution  of  the 
Board  of  Estimate  and  Apportionment  was  adopted  authorizing 
the  acquisition  of  the  land  for  the  terminal. 

Q.  Did  the  resolution  fix  the  option  price?     A.  No,  sir. 

Q.  Was  there  a  price  at  which  the  property  was  to  be  taken, 
included  in  the  resolution?  A.  It  was  included  in  that  resolu- 
tion, I  guess. 

Q.  Was  there  a  resolution  fixing  an  option  price  ?  A.  I  do  not 
know,  Mr.  Klein,  I  understand  there  was  an  option  similar  to  the 
one  in  Dreamland. 

Q.  What  was  the  price  fixed  in  this  option  ?  A.  I  am  informed 
that  it  was  $1.30  a  square  foot. 

Q.  Does  that  not  appear  in  the  records  somewhere?  A.  ^o, 
sir. 

Q.  Was  that  option  taken  by  the  Board  of  Estimate?  A.  It 
was  received  in  a  somewhat  similar  way  to  the  Dreamland  option. 

Q.  Is  that  option  operated  by  the  Eirst  Construction  Company  ? 
A.  I  do  not  know. 

Q.  Is  there  any  other  property  being  taken  besides  that  of  the 
Eirst  Construction  Company?     A.  There  is. 

Q.  Who  owns  the  other  property?  A.  There  are  numerous 
claimants.  The  Eirst  Construction  Company,  the  Estate  of  Wal- 
lace, the  Estate  of  Isaac  R.  Robinson  and  Jeremiah  P.  Robinson, 
Kate  Duryea,  Thomas  Daly,  May  Kelly,  John  Donovan,  Johanna 
Stanton,  Eliza  Hinneman,  Frear  Bros.,  Inc.,  August  L.  and  Charles 
P.  Start,  executors  of  the  estate  of  Adolph  Start,  the  Eurman 
Estate,  the  Franklin  Trust  Company  as  substituted  trustees. 
These  are  all  claimants  in  the  proceedings. 

Q.  How  many  parcels  are  there  to  be  acquired  ?  A.  Including 
the  lands  between  lines  of  streets  there  are  51  damaged  parcels. 
The  number  run  from  1  to  51,  but  there  have  been  a  great  many 
numbers  sub-divided  and  the  actual  number  of  damaged  parcels 
taken  are  about  about  146. 

Q.  What  part  is  owned  by  the  First  Construction  Company 
approximately?  Who  comprised  the  First  Construction  Com- 
pany?    A.  William  H.  Reynolds. 
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Q.  Are  there  stocks  and  bonds  in  the  company  ?  A.  Yes ;  what 
kind  of  securities  I  do  not  know. 

Q.  What  do  Mr.  Keynold's  holdings  consist  of?  A.  I  do  not 
know. 

Q.  Mr.  Eeynolds  is  a  director  of  the  company  ?     A.  Yes. 

Q.  Did  Mr.  Eeynolds  offer  the  option  to  the  city  ?  Did  some 
other  officer  offer  them  ?    A.  I  do  not  know. 

Q.  Do  not  the  records  show  what  the  option  consists  of?  A. 
I  might  state  that  I  was  not  the  official  in  charge  at  the  time  this 
title  was  taken  and  am  not  very  familiar  with  what  the  records 
show. 

Q.  Do  the  records  show  what  the  First  Construction  Company 
paid  for  the  property?  A.  Yes.  They  paid  for  the  property 
purchased  from  the  estate  of  William  Beard  at  the  rate  of  sixty 
cents  per  square  foot. 

Q.  How  much  was  acquired  from  the  estate  of  William  Beard  ? 
A.  Well,  the  city  did  not  take  all  that  was  acquired  from  the 
estate  of  William  Beard. 

Q.  How  much  did  the  First  Construction  Com.pany  acquire 
from  the  William  Beard  estate?  A.  They  acquired  the  property 
contained  on  the  diagram  shown  you  here. 

Q.  How  many  lotos  of  this  property  has  the  city  taken  from 
the  First  Construction  Company  ?  A.  The  property  acquired  by 
the  First  Construction  Company  from  the  estate  of  William  Beard 
is  shown  upon  the  diagram  before  me  by  the  color  blue  and  con- 
tains 837,678  square  feet.  Of  that  amount  618,420  square  feet 
were  taken  in  this  proceeding. 

Q.  What  is  the  total  area  of  the  property  owned  by  the  First 
Construction  Company  that  is  being  acquired?  A.  819,406 
square  feet. 

Q.  From  whom  was  the  balance —  A.  That  does  not  include 
the  land  between  the  streets. 

Q.  From  whom  was  the  balance  purchased?  A.  The  city 
acquired  618,420  from  William  Beard. 

Q.  From  whom  was  the  balance  acquired?  A.  That  was 
taken  in  the  proceedings. 

Q.  The  balance  of  the  property  was  taken  in  the  proceedings? 
A.  Damaged  parcels  ISTos.  1  and  4  were  acquired  from  the  Blue- 
stone  Realty  Company. 
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Q.  What  was  tiie  area  of  that  ?  A.  I  do  not  know.  I  could  not 
give  you  that 

Q.  What  other  company  ?  A.  A  part  of  damaged  parcel  No.  6 
from  Kate  Duryea  and  damaged  parcel  ISTo.  22  was  purchased  in 
two  sales.     I  have  not  the  names  of  the  grantors. 

Q.  What  was  the  price  of  the  First  Construction  Company  land 
not  acquired  from  Beard  ?  A.  The  Bluestone  Company  $85,000 
for  163,921  square  feet  on  June  20,  1910,  at  the  rat©  of  51  plus 
cents  per  square  foot.  They  'bought  114,437  square  feet  for 
$51,000  in  June,  1910,  from.  Kate  Diiryea  at  the  rate  of  46  cents 
per  square  foot. 

Q.  What  was  the  total  area  of  the  property  that  is  under 
condemnation  proceedings?  A.  Exclusive  of  the  streets  it  is 
$1,308,107. 

Q.  Of  which  the  First  Construction  Company  owns  819,406 
square  feet?     A.  Yes. 

Q.  Had  the  First  Construction  Company  acquired  the  Beard 
property  before  the  title  was  vested  in  the  city  ?    A.  Yes. 

Q.  On  what  date  was  that  property  acquired?  A.  It  was 
deeded  to  Charles  P.  Houston  on  March  17,  1913. 

Q.  Do  they  still  own  it?  A.  I  do  not  know  what  became  of 
the  remainder. 

Q.  Was  the  property  of  the  Bluestone  Eealty  Company  taken 
on  option?  A.  I  do  not  know.  I  am  under  the  impression  ic 
Vi^as,  yes. 

Q.  Option  by  the  First  Construction  Company  ?    A.  Yes. 

Q.  The  same  was  true  in  regard  to  the  property  owned  by  Kate 
Duryea?  A.  I  do  not  know  positively,  but  I  think  the  option 
covered  everything  the  First  Construction  owned. 

Q.  Does  your  record  date  from,  the  time  the  option  was  taken 
i'.i  om  the  Bluestone  Eealty  Company  and  Kate  Duryea  ?  A.  The 
records  show  they  were  purchased  by  people  representing  the 
First  Construction  Company. 

Q.  Have  you  the  names  of  those  agents?  A.  The  property 
sold  by  the  Bluestone  Construction  Company  was  deeded  to  the 
City  Realty  Company.  The  property  sold  by  Kate  Duryea  was 
deeded  to  Ann  Lee  Jones. 

Q.  Ann  Lee  W.  Jones  then  transferred  the  property  to  the 
First  Construction  Company?     A.  Yes. 
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Q.  Do  you  know  the  date  of  that  transfer  ?    A.  Which  one  ? 

Q.  Ann  W.  Jones  to  the  First  Construction  Company.  A. 
June  23,  1910.    I  have  not  got  that,  but  it  is  in  the  records. 

Q.  Does  Ihe  record  show  that  Jones  got  the  option  on  the 
Jones  property  ?  A.  The  record  does  not  show.  The  only  record 
cf  option  I  have  is  on  the  Beard  estate. 

Q.  That  property  is  being  acquired  as  part  of  the  Terminal 
Railway  improvement  for  South  Brooklyn?  A.  Yes,  for  a  rail- 
road terminal. 

Q.  Have  you  inquired  into  the  possibility  of  the  railroad  ter- 
tiiinal  never  being  established  ?  A.  No,  I  have  nothing  to  do  with 
that. 

Q.  Have  you  learned  that  the  railroad  company  is  desirous  of 
obtaining  or  is  not  anxious  for  it  and  does  not  want  to  have  any- 
thing to  do  with  it?  A.  I  do  not  know  anything  about  any 
railroad  ctmpany. 

Q.  • —  is  supposed  to  be  desirous  for  this  terminal  has  dis- 
claimed interest  in  its  construction  ?  A.  I  do  not  know  anything 
about  any  railroad  company's  interest  in  this  property. 

Q.  One  of  the  railroad  companies  said  to  be  anxious  to  join  in 
this  enterprise  is  said  to  be  the  New  Haven.  I  read  from  the 
American  of  April,  1915,  telegram  from  Howard  Elliot: 

"  This  company  has  taken  no  interest  in  this  enterprise. 
I  cannot  state  what  portion  of  expense  railroad  will  pay  or 
-whether  the  road  will  be  profitable  to  the  city  or  not. 

(Signed)  "  Howaed  Elliott." 

The  same  article  contains  statements  from  President  Trues- 
dale  of  the  Delaware,  Lackawanna  and  Western  of  the  same 
nature,  also  other  railroad  officials,  dated  April  8,  1915. 

The  question  has  never  been  brought  up,  has  it,  Mr.  Lamonte, 
in  the  office  of  the  corporation  counsel  that  the  marginal  railroad 
schame  may  be  applied  to  cover  the  purchase  of  real  estate  owned 
by  William  H.  Reynolds?  A.  I  do  not  know  what  has  been 
brought  up  in  the  corporation  counsel's  office,  but  nothing  like  that 
has  been  brought  up  since  I  have  been  there.  The  matter  has  been 
submitted  to  the  commissioners  for  consideration  in  making  their 
awards. 
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Q.  What  are  their  names?  A.  Stephen  C.  Baldwin,  Edward 
F.  Linton,  William  L.  Mofifatt. 

Q.  Do  you  know  wlio  the  city's  expert  appraiser  was  who  passed 
on  the  option  of  $1.30  per  square  foot  that  the  city  accepted?  A. 
William  P.  Eae  and  Bryan  L.  Kennelly  appraised  ihe  property 
for  the  comptroller.  I  do  not  know  whether  it  was  appraised  for 
the  option  or  not. 

Q.  What  were  their  appraisals  for  the  city?  A.  William  P. 
Eae  testified  in  the  Otsego  proceeding  that  he  had  appraised  the 
property  for  the  comptroller  as  an  expert  that  the  average  value 
in  this  proceeding,  exclusive  of  damaged  parcels  iN'os.  1,  2  and  3, 
Was  $1.32  pei-  square  foot. 

Q.  Whom  did  Mr.  Eae  testify  for?  A.  He  was  examined  by 
the  attorney  for  the  First  Ckwistruotiaii  Company,  and  after  he 
testified  for  it  he  was  examined  by  the  attorneys  for  several  other 
damaged  parcels  and  testified  for  them. 

Q.  He  was  the  expert  for  the  proceedings  ?  A.  Also  an  expert 
for  Mr.  Kennelly,  for  the  comptroller  before  the  proceedings 
began. 

Q.  What  was  his  appraisal  for  the  comptroller?  A.  His 
appraisal  for  the  comptroller  in  the  case  of  parcels  appraised  by 
him  in  this  proceeding  was  the  same  as  the  figure  he  gave  in  this 
proceeding.    That  is  as  far  as  I  can  tell  you. 

Q.  What  was  Mr.  Kennelly's  appraisal  for  the  comptroller? 
A.  I  do  not  know.    He  did  not  testify  as  to  his  appraisal. 

Q.  Do  you  understand  that  his  appraisal  was  $1.32?  A.  His 
was  higher  than  Mr.  Eae'e. 

Q.  Did  any  one  else  make  an  appraisal  before  the  property 
was  taken?    A.  I  do  not  know. 

Q.  Mr.  O'Malley  testified  ?  A.  He  testified  in  the  Otsego  pro- 
ceeding that  he  had  made  no  appraisal. 

Q.  What  would  be  the  effect  on  the  bonds  of  the  Dreamland 
Corporation  if  the  award  of  the  condemnation  commissioners  was 
allowed  to  stand  ?  A.  You  mean  by  that  what  the  bonds  would 
be  worth  ? 

Q.  Yes.     A.  I  do  not  know.     I  never  figured  out. 
Q.  What  value  was  approximately  there  in  the  bonds  of  the 
Dreamland  Corporation  prior  to  the  option  that  the  city  took  ? 
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A.  I  could  not  answer  that  question.  That  would  depend  on  how 
much  could  have  been  raised  upon  the  property.     I  do  not  know, 

Q.  Well,  as  an  expert  how  much  could  have  been  raised  upon 
the  property  ?     A.  I  do  not  know. 

Q.  You  think  the  option  price  put  by  the  Board  of  Estimate 
put  considerable  value  in  the  bonds  that  was  not  there  before  t 
A.  I  do  not  see  how  the  option  price  put  any  value  in  the  bonds.. 
It  took  the  award  to  do  that,  to  confirm  and  sustain  it. 

Q.  Did  the  award  put  any  value  in  the  bonds  that  might  not 
have  been  there?  A.  I  do  not  see  how  that  could  be  if  not  finally 
sustained. 

Q.  Do  you  know  if  William  H.  Reynolds  was  buying  up  out- 
standing bonds?     A.  I  never  heard  of  it. 

Q.  Did  you  ever  hear  of  that  fact?  A.  I  may  have  heard  of 
it,  but  I  do  not  remember  it. 

Mr.  Klein. —  All  right,  Mr.  Lamonte,  that  will  finish.  We  may 
need  you  to-morrow. 

Mr.  Waltjse  H.  Siieppaed  testified  as  follows: 
Mr.  Klein. —  Your  full  name  is  Walttr-H.  Sheppard?    A.  Yes. 

Q.  You  are  assistant  corporation  counsel,  Mr.  Sheppard?  A. 
Yes. 

Q.  In  charge  of  the  proceedings  to  acquire  East  River  Park?' 
A.  Yes.    I  am  the  assistant  in  conducting  the  proceedings. 

Q.  Did  the  city  take  an  option  on  that  property  ?  A.  It  does 
not  appear  on  the  record  that  there  was  an  option.  I  have  the 
knowledge  that  there  was  an  option  to  purchase  the  award,  but 
that  was  not  brought  out  in  testimony  before  the  Commission.  The 
present  status  is  this:  that  when  the  Commissioners  filed  their 
preliminary  report  they  heard  objections  to  it  and  the  city  and 
the  claimants  filed  objections  to  the  award.  The  Commissioners 
after  a  hearing  issued  instructions  for  the  preparation  of  their 
final  report  and  that  has  not  been  moved  for  confirmation. 

Q.  What  is  the  final  award  ?  A.  There  are  several-  claimants. 
The  Woodward-Brown  Realty  Company  owns  all  of  the  property 
with  the  exception  of  nine  or  ten  parcels.  The  award  is  approxi- 
mately $725,000. 
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Q.  To  the  Woodward-Bro-wn  Company?  A.  The  total  award 
covering  the  awards  for  the  other  parcels  is  approximately 
$775,000,  $50,000  in  addition  to  the  $725,000. 

Q.  The  city  of  'New  York  took  an  option  for  $1,300,000,  did  it 
not  ?    A.  I  understand  so. 

Q.  Then  you  mean  to  say  that  the  Commissioners  have  iiled  a 
preliminary  reporting  of  awards  of  $775,000  ?  A.  They  voted  to. 
The  Woodward-Brown  Eealty  Company  gave  to  the  city  of  New 
York  an  agreement  in  writing  in  which  they  agreed  to  purchase 
the  award  for  $1,300,000  provided  that  the  city  paid  them  that 
sum  within  six  months  after  the  confirmation  of  the  Commission's 
report.  The  option  was  not  put  in  evidence  by  the  Woodward- 
Brown  Eealty  Company,  neither  was  it  put  in  evidence  by  the 
city.  Our  appraisal  of  the  property  by  our  first  witness,  Mr. 
McCall  —  Martin  McCall  —  valued  the  property  claimed  by  the 
Woodward-Brown  Eealty  Company  at  $476,932.50;  our  second 
witness,  Mr.  William  Eichenstein,  valued  the  property  claimed 
by  the  Woodward-Brown  Eealty  Company  at  $513,867.70.  The 
claimants,  that  is,  the  Woodward-Brown  Eealty  Company,  by  their 
witness  claimed  that  the  value  of  the  property  was  $1,955,733. 

Q.  Who  was  that  ?  A.  William  M.  Deane.  By  their  second 
witness,  Floyd  S.  Corbin,  they  valued  the  property  at 
$1,809,127.19. 

Q.  Any  other  experts?  A.  They  were  the  only  experts  as  to 
value;  two  for  the  city  and  two  for  the  Woodward-Brown  Eealty 
Company.  The  other  parcels  were  small  —  that  is  the  principal 
claimant.  The  award  of  the  commissioners  was  between  $724,000 
and  $725,000. 

Q.  Who  are  the  commissioners?  A.  Dennis  O'Leary,  Harry 
L.  Gelwich  and  William  J.  Hamilton. 

Q.  Do  I  understand  it,  Mr.  Sheppard,  that  the  city  is  bound 
to  a  price  of  $1,300,000  on  the  property?     A.  No,  sir. 

Q.  But  that  is  the  value  the  Board  of  Estimate  put  on  the  prop- 
erty? A.  The  claimants  submitted  that  value  to  the  city  on  an 
option.  ISTot  on  an  option,  but  an  option  to  any  purchase  that 
might  be  made.  They  said  if  the  city  did  not  take  advantage  of 
this  offer  it  would  be  closed.  They  just  presented  this  to  the  Board 
■of  Estimate  for  $1,300,000.     It  was  executed  by  the  Woodward- 
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Brown  Realty  Company,  an  unilateral  proposition,  only  one  prop- 
erty to  it.    It  did  not  bind  tlie  city. 

Q.  The  Woodward-Brown  Realty  Company  is  affiliated  with  the 
Eickert-Finlay  Company,  is  that  correct  ?    A.  I  do  not  know. 

Q.  The  directors  are  William  H.  Woodward,  Wilson  R.  Brown 
and  Edward  J.  Eickert.  And  the  Finlay-Rickert  Company,  who 
are  their  directors?    A.  They  did  not  appear  in  the  proceedings. 

Q.  Is  it  true  that  the  Rickert-Finlay  Company  held  title  in  the 
property  and  the  Woodward-Brown  Realty  Company  held  deed  in 
the  property  ?  Did  not  the  Woodward-Brown  Realty  Company 
have  a  $720,000  mortgage  on  the  property?  A.  No,  they  had 
mortgages  on  other  property. 

Q.  How  large  is  the  property  taken  ?  A.  Fifty-six  and  one-half 
acres. 

Q.  Did  not  the  Woodward-Brown  Company  have  a  mortgage 
on  130  acres  ?  A.  I  do  not  think  they  held  any  mortgages  at  all. 
There  was  one  held  by  Juillard  and  one  by  the  Dime  Savings 
Bank  of  Brooklyn  and  I  do  not  just  remember  who  held  the  other 
mortgage,  but  I  do  not  think  the  Woodward-Brown  Realty  Com- 
pany held  a  mortgage  on  the  property  at  all. 

Q.  Do  the  tracks  of  the  IsTew  York  Connecting  Railways  run 
over  this  property?  A.  ISTo,  that  is  excluded  from  the  Board  of 
Estimate.  The  park  is  right  alongside  of  the  Connecting  Rail- 
way.   It  is  three  blocks. 

Q.  Between  Potts  and  Ditmars?  A.  In  the  block  between 
Potts  avenue  and  Ditmars  avenue  the  ISTew  York  Connecting  Rail- 
road runs,  but  that  was  expressly  excluded  from  the  proceedings 
and  was  not  acquired  for  park  purposes. 

Q.  Was  this  part  of  the  park  situated  on  the  East  river  ?  A. 
Three  thousand  feet  on  the  East  river  opposite  Ward's  Island. 

Q.  About  opposite  what  street?    A.  About  99th  street. 

Q.  How  can  the  people  of  Manhattan  get  to  the  park?  A. 
They  could  go  up  the  east  side  to  59th  street  bridge  and  take  a 
trolley  out  to  Astoria.  After  the  Second  Avenue  Railroad  is  put 
into  operation  they  can  go  out  on  Ditmars  avenue  and  go  nine 
blocks  north  to  the  park. 

Q.  At  the  present  time  the  park  is  inaccessible  for  people  of 
Manhattan.    Well,  it  was  two  years  ago,  was  it  not  ?    A.  Well,  it 
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is  accessible,  of  course,  but  I  would  not  call  the  facilities  for  trans- 
portation tbe  best  in  the  world. 

Q.  How  is  the  development  around  the  property?  A.  Well, 
to  the  south  there  is  quite  a  development,  to  the  east  it  is  small, 
and  to  the  north  there  is  a  small  development. 

Q.  Do  your  records  show  what  Woodward-Brown  paid  for  that 
parcel  of  property  they  are  selling  to  the  city?  A.  It  does  not 
show  it  in  any  direct  manner.  By  that  I  mean  there  was  no  direct 
testimony  as  to  what  they  paid  for  it. 

Q.  What  does  the  record  show  in  regard  to  what  the  Woodward- 
Brown  Company  paid  for  it  ?  A.  We  assumed  from  the  witnesses' 
testimony  that  they  paid  $300,000  for  it. 

Q.  When  was  the  purchase  price  paid?  A.  About  1904,  I 
think. 

Q.  The  total  of  those  tracts  were  how  many  acres?  A.  The 
total  area  of  the  tracts  for  which  $300,000  was  paid?  That  -was 
what  they  paid  for  the  property  included  in  the  park  areas.  That 
area  the  city  has  acquired. 

Q.  And  they  sold  part  of  that  to  the  ISTew  York  Connecting 
Railway?    A.  Yes. 

Q.  What  was  the  price  ?    A.  $100,000,  I  think. 

Q.  When  was  that  paid  ?    A.  About  1907. 

Q.  What  was  the  assessed  value  of  the  park  according  to  the 
city  taxes?    A.  $565,000. 

Q.  The  estimate  for  what  year  ?    A.  1913. 

Q.  What  was  the  estimate  previous  to  that  ?  A.  I  think  it  was 
the  same  for  a  year  previous  to  that. 

Q.  Have  you  the  figures  for  the  assessments  since  1910  ?  A. 
1^0,  sir,  they  are  not  with  me. 

Q.  Have  you  the  appraised  value  for  1913  —  the  assessed  value 
for  taxing  purposes  ?  A.  I  have  not  it  here.  It  can  be  obtained 
at  the  tax  office  in  Queens.-  In  1913  it  was  $564,950,  for  1914  it 
was  $566,000,  in  1912  it  was  $573,350. 

Q.  Was  this  parcel  of  property  ofFered  to  the  city  before  the 
proceedings  began  ?  A.  There  were  former  proceedings  that  were 
discontinued  in  1907. 

Q.  Were  there  any  appraisals  made  at  that  time?     A.  Yes. 

Q.  What  were  the  appraisals  ?    A.  I  think  around  $600,000. 
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Q.  Did  Mr.  McCall  appraise  the  property  at  that  time  on  behalf 
of  the  city  ?    A.  Yes. 

Q.  What  were  the  appraisals?     A.  I  think  around  $600,000. 

Q.  That  is  before  the  ISTew  York  Connecting  Eailway  went 
through.  Did  Mr.  McCall  appraise  the  property  at  that  time? 
A.  Yes,  but  never  testified. 

Q.  Did  Mr.  Ryan  appraise  the  property  at  that  time?  A. 
Yes,  but  never  testified.  I  think  Mr.  Kyan  was  a  little  higher 
than  Mr.  McCall. 

Q.  How  did  they  come  to  make  their  figures?  A.  They  were 
employed  by  the  city  as  experts,  but  it  was  discontinued  before 
the  city's  experts  were  called. 

Q.  Was  an  appraisal  made  by  Mr.  O'Malley  at  that  time  ?  A. 
I  do  not  know  of  any  appraisal  that  Mr.  O'Malley  ever  made. 

Q.  Did  Stewart  Hinchman  make  an  appraisal  on  the  property  ? 
A.  I  do  not  know,  sir. 

Q.  Have  jou  inquired  into  the  status  of  the  mortgage  on  the 
parcel  of  property  that  was  being  acquired,  Mr.  Sheppard?  A. 
Why,  the  report  shows  the  award  subject  to  about  three  mortgages. 

Q.  Total,  how  much  ?  A.  The  mortgages  covered  other  prop- 
erty than  that  of  the  park.  I  should  judge  they  amount  to  eight 
or  nine  hundred  thousand  dollars.     I  am  not  positive  about  that. 

Q.  Covering  how  large  an  area  ?  A.  Well,  a  great  deal  more 
land  than  is  in  the  park  area,  I  should  judge.  The  mortgage 
covers  sections,  portions  of  the  property.  There  is  a  separate 
mortgage  on  different  parts  of  the  property  that  was  formerly 
owned  by  the  East  River  Land  Company. 

Q.  Was  the  interest  paid  on  those  mortgages  prior  to  the  date 
of  the  title  vested  in  the  city  ?  A.  I  could  not  tell  you.  The 
mortgages  are  a  lien  on  the  property  and  are  subject  to  the 
mortgages. 

Q.  Were  there  any  proceedings  to  -foreclose  the  property?  A. 
None  that  I  know  of. 

Q.  What  is  the  date  of  the  deed  from  the  East  River  Land  Com- 
pany to  the  Woodward-Brown  Realty  Company  ?  A.  October  15, 
1910. 

Q.  When  did  the  Board  of  Estimate  pass  the  resolution  to 
acquire  the  property?     A.  July  31,  1913.     The  first  resolution. 
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An  amended  resolution  was  adopted  in  the  proceedings  to  acquire 
title  to  East  Kiver  Park  on  August  28,  1913. 

Q.  The  city  claims  that  property  was  dedicated  to  the  city 
several  years  ago,  is  that  correct  ?  A.  We  claimed  before  the 
Commission  at  the  beginning  of  the  proceedings  before  the  testi- 
mony as  to  values  was  taken  that  the  property  was  subject  to  an 
estimate  in  favor  of  the  public  for  use  as  a  park. 

Q.  The  entire  tract?  A.  The  entire  part  of  the  property 
acquired  for  a  park,  except  those  several  parcels  owned  by  others, 

Q.  And  that  is  a  very  small  area  ?    A.  Yes,  a  small  area. 

Q.  What  was  the  city's  basis  for  its  contention  ?  A.  The  basis 
for  contention  is  the  fact  that  the  Rickert-Finlay  Eealty  Company 
subsequent  to  their  purchase  of  the  property  in  1905  were  inducing 
purchasers  to  purchase  lots  and  exhibited  a  circular  or  pamphlet 
entitled  East  Eiver  Heights,  2,470  lots,  3,000  feet  frontage  on 
the  new  East  River  Park,  that  this  map  was  similar  in  all  respects 
with  the  property  map  filed  in  the  office  of  the  clerk  of  the  county 
of  Queens,  except  that  the  map  filed  in  the  office  of  the  county  clerk 
of  the  county  of  Queens  did  not  show  the  portion  acquired  for 
park  purposes  in  this  proceeding  as  a  park.  They  showed  it  blank 
where  the  present  park  is  located,  but  they  distributed  this  circular 
and  pamphlet  showing  the  park  area  and  put  in  shade  trees  and 
winding  walks  and  paths,  and  the  purchasers  of  lots  from  the 
Eickert-Einlay  Company  or  the  East  Eiver  Land  Company  were 
given  copies  of  these  pamphlets  and  circulars,  and  that  the  deeds 
given  to  them  referred  to  this  property  map  by  lot  and  block,  and 
that  the  fact  that  their  lots  faced  upon  the  park  induced  them  to 
purchase.  That  is  a  question  of  law  that  will  have  to  be  threshed 
out  when  the  case  comes  up  for  confirmation. 

Q.  Did  the  Eickert-Einlay  Company  own  the  East  Eiver  Land 
Company  ?    A.  I  could  not  tell  you. 

Q.  Have  you  a  list  of  the  directors  of  the  East  Eiver  Land 
Company  ?    A.  ISTo,  not  here. 

Q.  Do  you  not  understand  that  they  are  the  same  directors  and 
the  Eickert-Einlay  Company?  A.  I  understand  the  Eickert- 
Einlay  Company  are  interested  in  the  East  Eiver  Land  Com- 
pany, but  whether  it  was  the  same  people  I  do  not  know. 

Q.  Did  these  people  put  out  these  circulars  to  deceive  the  city 
by  failing  to  make  a  proper  dedication  ?    A.  I  won't  say  that.    I 
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am  only  interested  in  the  legal  effects  of  that  action.  I  am  not 
in  a  position  to  say  what  motives  prompted  them. 

Q.  How  much  property  was  sold  by  the  East  Kiver  Land  Com- 
pany prior  or  as  a  result  of  this  park  dedication  ?  A.  I  am  in  no 
position  to  say  that  every  man  who  purchased  a  lot  purchased  it 
for  that  reason  alone. 

Q.  How  many  sales  of  lots  were  made?  A.  I  think  not  over 
sixty  or  seventy  lots  were  sold. 

Q.  At  what  price  ?    A.  Well,  they  got  a  price. 

Q.  Did  they  get  more  than  $500  a  lot?  A.  More  than  that, 
I  understand.    They  got  as  high  as  $1500  a  lot. 

Q.  Are  there  a  thousand  lots  in  the  parcel  acquired  by  the  city  ? 
A.  Not  of  the  fifty-six  acres.  About  ten  acres  is  under  water 
and  I  should  judge  that  ten  acres  is  in  the  bed  of  streets  and  that 
the  actual  number  of  lots  on  the  subdivisions,  making  provision 
for  street  facilities,  would  amount  to  about  550  or  600  lots  at 
15  ly  100  feet  in  dimensions. 

Q.  Have  not  the  streets  been  dedicated  to  the  city  ?  A.  Potta 
avenue,  which  runs  through  the  property,  was  acquired  by  the 
city  by  a  street  opening  proceeding. 

Q.  Purchased  by  the  city  ?    A.  By  a  condemnation. 

Q:  Have  any  other  streets  running  through  the  property  been 
dedicated  to  the  city  ?  A.  Old  Shore  road,  which  was  an  old  mili- 
tary road  in  use  for  100  years,  was  dedicated.  Wolsey  avenue  was 
laid  out  in  1888  between  Barclay  street  and  Shore  road. 

Q.  Are  those  city  streets  ?  A.  The  legal  title  is  not  in  the  city. 
There  might  be  a  public  easement  on  Shore  road.  There  is  some 
question  whether  there  is  a  public  easement  in  Wolsey  avenue 
between  Barclay  street  and  Shore  road,  but  in  my  opinion  Wolsey 
avenue  is  burdened  with  a  private  easement  in  favor  of  the  lot 
purchasers  in  the  Wolsey  map. 

Q.  Was  that  property  formerly  known  as  Wolsey?  A.  A 
portion  of  it. 

Q.  Who  were  the  attorneys  who  appeared  for  the  East  Eiver 
Land  Company  or  Woodward-Brown  Company?  A.  Olvany, 
Russell  &  Ingle  are  the  attorneys  for  the  Woodward-Brown  Com- 
pany, the  owners  of  the  property  to-day,  with  the  exception  of  the 
owners  of  those  damaged  parcels,  eight  or  ten  in  number. 
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Q.  Have  you  read  all  the  briefs  of  tlie  East  Kiver  Land  Com- 
pany or  the  Woodward-Brown  Company  in  this  proceeding  ?  A. 
Yes. 

Q.  Do  you  find  a  brief  submitted  by  Lamar  Hardy  ?     A.  Yes. 

Q.  What  was  the  purpose  of  that  brief?  A.  You  had  better 
ask  Mr.  Hardy  that.  He  was  counsel  for  the  Woodward-Brown 
Eealty  Company  conjointly  with  Olvany. 

Q.  Is  he  of  the  Olvany  firm?  He  was  the  actual  trial  attor- 
ney ?    A.  Yes,  with  George  E.  Blackwell. 

Q.  Is  he  of  the  same  firm  ?  A.  He  was  the  actual  trial  counsel 
with  Mr.  Hardy,  yes. 

Q.  Has  Mr.  Hardy  appeared  in  the  proceedings  you  have  been 
conducting  for  the  city  ?    A.  Yes,  he  has  submitted  a  brief. 

Q.  When  was  that  ?    A.  In  April  or  May,  1915. 

Q.  What  was  the  status  of  the  case  at  that  time?  A.  Before 
the  commissioners  he  submitted  a  brief. 

Q.  What  is  the  status  of  the  proceedings  to-day  ?  A.  The  bill 
of  costs  will  be  presented  to  the  Supreme  Court  in  a  short  time, 
and  after  the  bill  of  costs  is  taxed  the  report  will  be  moved  for 
confirmation. 

Q.  Have  the  commissioners  completed  taking  testimony?  A. 
Yes,  over  a  year  ago. 

Q.  And  the  report  has  not  been  sent  to  the  court  for  confirma- 
tion ?  A.  No,  there  is  matter  before  Justice  Cropsey  at  the  pres- 
ent time,  an  application  of  the  commissioners  for  an  extension  of 
time  in  which  to  complete  the  report. 

Q.  And  has  that  extension  been  granted  ?  A.  JSTot  yet.  We  are 
waiting  for  the  judge's  action  on  the  motion. 

Q.  You  have  no  copy  of  Mr.  Hardy's  brief,  have  you  ?  A.  ISTo, 
sir. 

Q.  Does  the  Eickert-Finlay  Company  own  the  adjoining  parcel 
of  property?  A.  I  think  they  sold  out  in  1910  to  the  Woodward- 
Brown  Company. 

Q.  The  Woodward-Brown  Company  owns  considerable  property 
adjoining  the  property  ?    A.  I  understand  so. 

Q.  Has  there  been  any  activity  in  real  estate  sales  since  the 
proceedings  began  ?    A.  Not  of  similar  property. 
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Q.  According  to  the  newspapers  the  resolution  adopted  by  the 
Board  of  Estimate  the  newspapers  understood  the  city  was  per- 
mitted to  pay  a  maximum  of  $1,300,000  for  that  property,  taldng 
advantage  of  whatever  reduction  from  that  price  the  commission 
awarded.  Is  not  that  the  way  the  matter  stands  as  far  as  the  city 
is  concerned  ?  Is  the  city  not  committed  to  a  maximum  price  of 
$300,000  for  that  property?  A.  I  understand  the  option  to  pur- 
chase meant  that  if  the  commission  awarded  over  $600,000  that 
the  Woodward-Brown  Realty  Company  would  accept  $1,300,000  if 
that  sum  was  paid  to  them  ^vithin  six  months  after  the  con- 
firmation. 

Q.  That  is  what  I  understand.  A.  Yes.  Whatever  the  award 
is.  If  the  award  is  made  now  the  city  will  pay  $715,000  to  Wood- 
ward-Brown Eealty  Company  and  $50,000  to  the  other  owners. 

Q.  But  the  option  in  the  case  of  East  River  Park  was  just  the 
same  as  the  option  in  Dreamland  property,  was  it  not?  A.  I 
never  saw  the  option  in  Dreamland. 

Mr.  John  A.  Caenet  called  to  the  stand. 
Examination  by  Mr.  Klein : 

Q.  Mr.  Carney,  you  represented  the  city  as  assistant  corpora- 
tion counsel  in  the  Seaside  Park  proceedings  ?    A.  I  did. 

Q.  That  proceeding  is  closed  ?    A.  It  is. 

Q.  Who  owned  the  property  ?  A.  The  ISTeponset  Eealty  Com- 
pany. 

Q.  Is  the  ISTeponset  Realty  Company  affiliated  with  the  Realty 
Associates  ?    A.  So  I  understand. 

Q.  To  what  extent?  A.  It  was  the  owner  of  75  per  cent  of 
the  stock  of  the  ISTeponset  Realty  Company. 

Q.  The  Realty  Associates  owned  that  stock?     A.  Yes. 

Q.  How  large  is  the  area?    A.  Approximately  250  acres. 

Q.  What  was  the  award  ?    A.  $1,250,000. 

Q.  Had  the  city  accepted  an  option  on  that  property?  A.  A 
so-called  option. 

Q.  For  what  amount?     A.  $1,225,000. 

Q.  With  interest?  A.  Well,  the  option  earned  option  from 
a  date  in  August,  1911,  and  in  addition  the  city  if  compelled  to 
accept  the  option  price  would  have  had  to  pay  the  taxes  for  that 
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year  and  also  the  reasonable  disbursements  of  counsel  for  the  prop- 
erty owners  in  trying  the  cases. 

Q.  And  the  award  saved  the  city  how  much  ?  A.  I  think  it 
was  figured  out  around  $60,000. 

Q.  Who  is  the  president  of  the  ISTeponset  Eealty  Company? 
A.  Johnson. 

Q.  Is  Mr.  Greaves  an  officer  of  the  company  ?  A.  He  was,  at 
the  time  of  the  proceeding,  the  vice-president  of  the  company., 

Q.  Also  vice-president  of  the  Realty  Associates  ?  A.  I  believe 
he  was  an  officer  of  the  Realty  Associates. 

Q.  Who  were  the  experts  for  the  owners  on  that  proceeding? 
A.  Lewis  LI.  May,  Bryan  L.  Kennelly,  Frederick  J.  Lancaster 
and  William  H.  Reynolds. 

Q.  What  were  their  appraisals?  A.  May's  was  $1,960,450, 
Kennelly's  $1,982,707,  Lancaster's  $2,343,600,  Reynolds' 
$1,986,888. 

Q.  Who  were  the  city  appraisers?  A.  H.  E.  Hanes,  Andrew 
McTeague,  Louis  B.  Sharp  and  Maximillian  Morganthal.  Hanes' 
was  $755,000,  McTeague^s  was  $775,763,  Sharp's  was  $620,000, 
Morganthal's  was  $744,000. 

Q.  On  what  date  did  the  city  acquire  the  title  to  this  property, 
March  14,  1912,  by  a  resolution  of  the  Board  of  Estimate?  A. 
Yes,  the  resolution  provides  that  the  title  should  vest  in  the  city 
on  the  filings  of  the  commissioners,  and  that  was  the  date  of  the 
filing  of  the  others. 

Q.  Is  that  property  accessible  to  the  people  of  Manhattan  ?  A. 
Well,  as  I  understand  it  the  fare  at  that  time  was  almost  prohibi- 
tive for  poor  people. 

Q.  About  fifty  cents  a  round  trip?    A.  So  I  understood. 

Q.  Right  to  the  property  ?  A.  Well,  they  could  get  to  Eocka- 
way  Park  by  Rapid  Transit  and  then  they  could  go  at  that  time 
from  Rockaway  Park  to  Belle  Harbor  and  then  walk  to  the  park 
about  a  half  mile. 

Q.  And  the  so-called  park  consists  of  streaks  of  sand  on  the 
west  side  of  Rockaway  ?  A.  There  was  no  structure  on  that  area. 
There  was  at  the  time  it  was  vested  in  the  city. 

Q.  The  only  way  to  get  there  was  by  boat  from  Jamaica  Bay  ? 
A.  I  understand  it  could  be  reached  that  way. 
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Q.  Was  that  property  offered  to  tlie  city  prior  to  tMs  acquisi- 
tion ?    A.  Yes,  I  believe  so. 

Q.  How  long  ago?  A.  Well,  I  think  the  negotiations  started 
as  early  as  1904. 

Q.  Who  owned  the  property  at  that  time?  A.  I  think  the 
Hatch  estate. 

Q.  And  what  was  their  offer  ?    A.  That  I  do  not  recall. 

Q.  Well,  the  Hatch  estate  not  only  owned  the  property  just 
acquired  but  also  owned  a  hundred  acres  or  more  now  developed 
as  ISTeponset  ?    A.  Yes. 

Q.  Do  not  your  records  show  the  price  at  which  that  entire 
tract  was  offered  to  the  city  ?  A.  As  I  understand  it  was  offered 
at  a  much  lower  price  than  the  250  acres  which  the  city  actually 
acquired,  but  I  do  not  recall  the  exact  price.  I  think  the  minutes 
of  the  Board  of  Estimate  and  Apportionment  will  show  it. 

Q.  The  total  was  350  acres  of  property  offered  at  that  time? 
A.  So  I  understand. 

Q.  The  West  Eockaway  Land  Company  was  successor  to  the 
Hatch  estate,  and  the  Eealty  Associates  acquired  the  property 
from  the  Eockaway  Land  Company?  A.  The  JSTeponset  Eealty 
Company  acquired  their  property  from  the  West  Eockaway  Land 
Company. 

Q.  That  350  acres  acquired  by  the  ISTeponset  Eealty  Company 
includes  that  property  purchased  by  the  city  and  the  city  acquired 
their  property  from  the  ISTeponset  Eealty  Company  ?  A.  Yes,  by 
condemnation  proceedings. 

Q.  Was  William  H.  Eeynolds  a  stockholder  in  the  ISTeponset 
Company  ?    A.  I  think  he  swore  he  was  not. 

Q.  Did  Mr.  Eeynolds  qualify  as  an  expert  ?    A.  He  did. 

Q.  What  other  property  had  he  appraised?  A.  He  did  not 
appraise  any  property  in  that  immediate  vicinity,  but  he  was 
active  in  the  development  of  Long  Beach,  in  which  company  he 
was  a  stockholder,  and  his  testimony  showed  that  he  was  appa- 
rently qualified  to  testify  as  to  the  value  of  the  property. 

Q.  Who  offered  the  city  the  option  on  this  property  ?  Was  it 
the  president,  Mr.  Greaves  ?  A.  ISTo,  it  was  the  ISTeponset  Eealty 
Company  itself  who  made  the  offer.  It  was  signed  by  Mr.  Greaves 
as  vice-president. 
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Q.  Has  the  property  been  improved  since  being  acquired  by  the 
city  ?    A.  I  think  a  hospital  has  been  erected  on  it. 

Q.  Just  a  small  portion  of  it  ?  A.  I  never  was  down  there.  I 
could  not  say.    That  is,  not  since  the  proceedings  were  completed. 

Q.  You  understand,  of  course,  that  the  property  is  just  as  inac- 
cessible to-day  as  it  was  three  years  ago  when  the  city  took  its 
option  ?  A.  I  think  the  trolley  road  did  not  extend  as  far  west 
at  that  time  as  it  has  since  then. 

Q.  You  mean  the  trolley  operates  to  Seaside  Park  ?  A.  I  think 
they  have  a  franchise  to  Belle  Harbor. 

Q.  In  other  words,  it  is  extended  a  mile  farther  ?    A.  I  think  so. 

Q.  When  this  option  was  taken  who  made  the  appraisal  for  the 
comptroller  or  the  Board  of  Estimate  ?    A.  I  do  not  know. 

Q.  Was  there  an  appraisal  made?  A.  I  think  there  was  from 
the  minutes  of  the  meeting,  but  the  papers  did  not  disclose  the 
names. 

Q.  The  minutes  of  the  Board  of  Estimate  say  that  the  property 
was  appraised  for  the  amount  of  the  option?  A.  In  the  extract 
of  the  minutes  of  October  19,  1911,  page  285,  a  communication 
from  the  comptroller  states  there  had  been  an  appraisal  made, 
and  it  was  reported  to  the  committee  that  $1,225,000  was  a  rea- 
sonable amount  for  the  property  for  park  purposes. 

Q.  Who  was  the  committee?  A.  They  call  it  the  special  com- 
mittee. 

Q.  No  names  given  ?    A.  No. 

Q.  That  is  President  McAneny  told  Mr.  Mitchel  and  Mr. 
Prendergast  ?     A.  I  do  not  know  the  names  given. 

Q.  I  have  a  statement  that  on  March  12,  1906,  Edward  Hatch 
agreed  to  sell  for  $1,000,000  to  the  city  property  at  Rockaway 
Beach.  The  city  refused  to  accept  this  proposition.  Is  that  a  fact  ? 
A.  That  is  as  I  recall  it  from  the  records.  As  I  recall  it  there 
was  something  like  that  stated. 

Q.  Did  the  city  oppose  the  award  of  the  condemnation  commis- 
sioners ?    A.  It  did,  on  the  ground  that  the  award  was  excessive. 

Q.  Were  figures  presented  to  show  how  much  in  excess  of  the 
actual  value  of  theproperty  it  was?  A.  We  contended  that  the 
figures  presented  by  the  city  represented  a  fair  market  value. 

Q.  And  the  award  was  confirmed?  A.  The  award  was  con- 
firmed. 
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Q.  What  was  the  assessed  value  for  taxes?  I  mean  for  the 
246  acres  for  1912  ?    A.  About  $974,000. 

Q.  In  1911 ?    A.  In  1911. 

Q.  This  property  was  joined  with  the  100  acres  owned  by  the 
Neponseit  Realty  Company  as  one  tax  parcel  ?  What  was  the  pro- 
portion ?  A.  It  was  estimated  that  the  tax  valuations  of  the  prop- 
erty for  1911  afterward  acquired  was  $490,000. 

Q.  Have  you  any  figures  ?  A.  No,  sir,  but  reckoning  from 
previous  years  it  was  the  same. 

Q.  Was  it  assessed  by  acres  in  1912  ?    A.  Tes. 

Q.  You  say  Mr.  Lewis  makes  that  report  ?  A.  He  made  a 
report  August  28,  1911,  to  Mayor  Gaynor  in  which  he  said  that 
information  from  the  Department  of  Taxes  and  Assessments  as 
to  land  value  per  acre,  which  was  the  basis  of  the  assessment  that 
the  total  of  such  value  included  within  the  proposed  park  was 
$490,000  as  nearly  as  he  could  make  out. 

Q.  He  is  chief  engineer  of  the  Board  of  Estimate?  Was  he 
requested  to  make  such  a  report  ?  A.  He  assumed  it  to  be  his  duty 
under  the  requirements  of  the  charter. 

Q.  There  are  no  streets  through  this  property,  are  there?  A. 
There  is  one  street,  Washington  avenue,  which  runs  through  the 
property. 

Q.  But  there  are  no  other  streets?  A.  ISFone  had  been  laid 
out  at  that  time. 

Q.  That  is  not  paved,  is  it?  A.  One  himdred  feet  macadam- 
ized. It  runs  parallel  to  the  ocean  and  the  bay  and  half  way 
between  it  approximately. 

Q.  Has  the  city  rented  any  part  of  this  property  ?  A.  I  do  not 
know  what  disposition  has  been  made  of  it  since  the  proceeding 
has  been  confirmed. 

Adjournment  to  June  29, 1916,  at  11  o'clock  a.  m. 
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JUNE  29,  1916. 

Municipal  BuildiwGj  New  Yoek  City. 

MOENING  SESSION. 

Meeting  called  to  order  at  11 :30,  Senator  Thompson  in  the 
chair. 

Jacques  S.  Cohek,  being  duly  sworn,  testified  as  follows : 
By  Mr.  Moss : 

Q.  Where  are  you  now  employed  ?     A.  J.  S. 

Q.  You  were  formerly  employed  by  Andrew  Freedman  ?  A. 
Yes,  sir. 

Q.  Did  you  have  charge  of  his  bank  accounts?  A.  I  looked 
after  them. 

Q.  What  work  did  you  do  for  Mr.  Freedman?  A.  General 
secretary. 

Q.  When  did  you  see  Mr.  Freedman  before  he  died  ?  The  last 
time  before  he  died  ?    A.  I  should  say  the  day  before. 

Q.  Did  you  see  him  down  in  New  Jersey,  where  he  was  living 
at  that  time,  or  where  did  you  see  him  ?  A.  He  died  in  New 
York. 

Q.  He  died  in  New  York.  Well,  had  you  seen  him  at  his  coun- 
try home  ?    A.  I  went  down  with  him. 

Q.  Where  was  that  ?  (For  the  record.)  A.  I  used  to  go  down 
with  him  every  week. 

Q.  Where  was  it?     A.  Eed  Bank. 

Q,  He  built  a  house  there,  didn't  he  ?    A.  Yes,  sir. 

Q.  Did  you  take  any  papers  down  there  for  him?  A.  What 
do  you  mean  ? 

Q.  Did  you  take  papers  there?  A.  I  used  to  take  the  mail 
down  every  morning. 

Q.  Any  other  papers?    A.  No. 

Q.  Are  you  sure  ?    A.  Positive. 

Q.  Were  any  papers  examined  down  there  between  you  and 
him  ?    A.  Nothing  outside  of  the  regular  correspondence. 

Q.  Just  the  regular  correspondence.  Weren't  there  papers 
down  there  with  reference  to  Interborough  Eapid  Transit  matters 
and  other  business  matters  ?     A.  Not  that  I  know. 
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Q:  You  didn't  see  them  if  they  were  ?    A.  'So. 

Q.  Did  you  know  what  papers  were  in  the  white  safe  in  the 
bathroom?    A.  No. 

Q.  Did  you  know  there  was  a  white  safe  there  ?    A.  Yes. 

Q.  Did  you  know  what  was  in  the  white  safe  ?    A.  ISTo. 

Q.  Weren't  you  his  confidential  clerk  ?    A.  Yes. 

Q.  You  handled  many -confidential  matters  for  Mr.  Freedman? 
A.  All  the  confidential  matters  that  a  secretary  would  handle. 

Q.  "\\Tien  was  that  safe  put  into  the  bathroom  ?  A.  It  was 
always  there. 

Q.  What  became  of  the  papers  in  the  safe  ?    A.  I  don't  know. 

Q.  Were  you  in  the  house  when  the  safe  was  opened  ?  A.  'So, 
sir. 

Q.  Did  you  see  any  papers  that  had  come  out  of  the  safe  ?  A. 
So. 

Q.  Did  you  see  any  papers  showing  the  relations  between  Mr. 
Freedman  and  Mr.  Croker  ?    A.  l!To. 

Q.  Did  you  know  of  stock  that  Mr.  Freedman  had  taken  for 
Mr.  Croker?     A.  No. 

Q.  Not  a  thing  about  it?    A.  Not  a  thing. 

Q.  Did  he  ever  tell  you  anything  about  Mr.  Croker's  interest 
in  the  Interborough  ?     A.  No,  sir. 

Q.  Wasn't  there  an  account  kept  which  showed  Mr.  Croker'a 
account  in  the  Interborough  ?     A.  Never. 

Senator  Thompson. —  You  were  the  bookkeeper  ?    A.  When  ? 

Senator    Thompson. —  How   long?      A.  Six    years,    since    the 
beginning  of  1911  —  I  should  say  five  years. 
By  Mr.  Moss:  • 

Q.  Did  he  have  any  bank  account  in  Europe  ?    A.  No,  sir. 

Q.  Did  he  have  any  safe  deposits  or  other  kind  of  vault  in 
Europe,  in  any  part  of  Europe  ?    A.  No,  sir. 

Q.  Did  you  ever  go  abroad  with  him  ?    A.  No,  sir. 

Q.  Did  you  ever  meet  him  abroad  ?  A.  He  was  never  abroad 
when  I  was  with  him. 

By  Senator  Thompson: 

Q.  During  the  six  years  you  were  with  him  he  was  not  abroad 
with  you  ?    A.  No,  sir. 
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By  Mr.  Moss: 

Q.  Were  there  transactions  wHick  were  never  entered  on  the 
books?    A.  No,  sir. 

Q.  Private  transactions;  the  handling  of  money?  A.  I  don't 
quite  catch  what  you  mean.  All  transactions  were  in  the  books. 
Q.  In  some  shape.  But  there  were  many  checks  drawn  to 
bearer,  endorsed  by  you,  in  cash  aggregating  many  thousands  of 
dollars.  Was  there  any  account  showing  what  was  done  with  those 
moneys  represented  by  checks  that  you  cashed  ?  A.  That  was  liv- 
ing expenses. 

Q.  Were  those  entirely  living  expenses?     A.  Yes. 
Q.  As  far  as  you  know,  if  there  was  any  special  purpose  in 
those  moneys,  you  don't  know  it  ?     A.  Yes,  I  should  say  so,  be- 
cause I  drew  them  regularly  for  his  living  expenses. 

Q.  Weren't  some  of  those  moneys  used  in  buying  of  securities 
in  connection  with  other  people  ?  A.  ISTo,  sir ;  that  is,  as  far  as  I 
know. 

Q.  Weren't  some  of  those  moneys  used  for  loans  to  other 
people?    A.  !N"o,  sir. 

Q.  Did  you  know  of  loans  to  other  people  that  were  made 
through  checks  that  were  cashed  ?    A.  ISTo,  sir. 
Q.  Loans  to  newspaper  men?     A.  IvTo,  sir. 
Q.  Loans  to  public  officers  ?    A.  l^o,  sir. 
Q.  !N"ever  knew  of  any  such  thing  ?    A.  No,  sir. 
Q.  In  any  check  form  whatever  ?    A.  Otherwise  than  to  bearer. 
Q.  In  that  case  I  suppose  it  would  be  to  order  of  the  person  to 
whoin  it  is  made.    Did  you  know  John  Mackaye  ?    A.  Never. 

Q.  There,  for  instance,  is  a  check  dated  December  24,  1912, 
drawn  to  Bearer,  $550.00,  marked  "  Personal "  and  endorsed 
"  Cohen."  Here  is  another,  November  1,  1912,  for  $1,500.00,  the 
same  way.  You  may  examine  them.  Now,  all  checks  that  were 
drawn  like  that,  did  you  understand  they  were  for  living  expenses  ? 
A.  Yes,  sir. 

Q.  Have  you  checks  vsrith  you  which  were  drawn  to  bearer  and 
bear  the  endorsement  of  Mr.  Cohen  ? 

Mr.  Garrick. —  We  have  a  Mr.  Sherman,  and  he  has  the  things 
called  for  in  the  subpoena. 

Q.  Are  there  such  things  called  for  in  the  subpoena? 
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Mr.  Garrick. —  I  belieYe  tliere  are. 

Q.  Will  you  kindly  produce  same?  Please  allow  your  witness 
come  forward? 

Mr.  Peedeeick  T.  Sheeman,  Je.,  takes  tlie  stand. 
By  Mr.  Moss: 

Q.  Will  you  kindly  produce  tlie  ckecks  of  Andrew  Freedman, 
deceased,  drawn  to  bearer  and  endorsed  by  Mr.  Cohen?  (ISTo 
answer. ) 

Q.  You  are  representing  the  iNew  York  Guaranty  Trust  Com- 
pany ?    A.  Guaranty  Trust  Company  of  New  York. 

Q.  As  one  of  the  executors?    A.  Yes,  sir. 

Q.  Will  you  kindly  produce  those  checks  ?  A.  I  must  decline 
to  give  them  up. 

Q.  I  have  asked  you  for  the  ones  I  wish.  A.  If  you  will  specify 
distinctly  — 

Q.  You  hold  in  your  hands  a  bunch  of  checks  which  your  asso- 
ciate handed  to  you  after  I  designated  what  I  wanted.  I  want 
the  checks  drawn  to  bearer,  endorsed  by  Mr.  Cohen. 

Mr.  Garrick. — •  The  witness  is  instructed  to  testify  according 
to  the  rules  of  evidence.  If  you  ask  for  checks  he  will  produce 
them.     You  describe  the  checks. 

Mr.  Moss. —  Are  there  in  your  hands  checks  drawn  to  bearer 
and  endorsed  by  Jacques  S.  Cohen  ? 

Senator  Thompson. —  You  produce  those  checks. 

Mr.  Garrick. —  We  won't  turn  them  over. 

Senator  Thompson. —  What  will  you  do  ? 

Mr.  Garrick. —  He  will  testify  to  them  himself. 

Senator  Thompson. —  Of  course,  that  is  a  considerable  conces- 
sion for  the  Guaranty  Trust  Company  to  make  to  this  Committee 
and  you  know  yourself  and  so  does  the  witness  and  so  does  your 
company  that  jou  are  not  acting  according  to  the  rules  of  evidence. 
You  know  you  are  not  and  you  are  simply  taking  advantage  of  a 
lot  of  child's  play  here  that  you  expect  the  public  and  the  city  of 
Wew  York  to  consume  because  yO'U  are  a  large  institution  with 
large  amounts  of  money  deposited  in  your  vaults.     You  know 
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yourself  that  if  you  were  subpoenaed  before  a  Court  and  asked 
to  produce  a  check  described  as  far  as  Mr.  Moss  has  described  it, 
you  would  have  to  produce  it. 

Mr.  Garrick. —  I  might  as  well  explain  to  you  right  here  — 

Senator  Thompson. —  You  can  conduct  yourself  in  any  way 
you  see  fit,  because  I  am  going  to  acknowledge  to  you  that  this 
Committee  is  powerless  to  naake  you  do  anything  here  that  you 
don't  want  to  do,  because  we  have  only  two  days  and  we  can't 
enforce  our  order  in  two  days.  I  want  that  perfectly  clear.  But 
I  want  you  to  stand  clear  and  I  want  the  Guaranty  Trust  Com- 
pany to  stand  clear  before  the  public  and  the  city  of  New  York. 

Mr.  Garrick. —  The  Guaranty  Trust  Company  has  stood  clear 
right  along  and  has  permitted  a  search  through  our  papers.  You 
have  in  your  possession  a  memorandum  of  every  check  of  that 
description  you  now  call  for,  which  has  been  made  pursuant  to 
agreement  with  your  Mr.  Morse.  He  has  all  the  information  he 
wants  and  Mr.  Sherman  has  the  information  for  you. 

Senator  Thompson. — •  You  know  we  will  get  it  all. 

Mr.  Moss. —  I  am  advised  that  the  statement  just  made  is  not 
accurate.  I  have  been  many  times  advised  by  Mr.  Morse  that  he 
was  permitted  to  make  an  examination  up  to  a  certain  point,  when 
he  was  stopped,  and  the  result  of  that  examination  which  has  been 
put  in  my  hand,  I  have  also  been  warned  by  Mr.  Morse,  was  only 
fragmentary.  When  he  began  to  get  to  matters  he  wanted,  the 
examination  was  stopped. 

Mr.  Garrick. —  May  I  state,  for  the  purpose  of  the  record,  that 
the  examination  of  Mr.  Mors©  covered  all  the  checks  and  vouchers 
and  pass  books  of  Mr.  Freedman. 

Mr.  Moss. —  Mr.  Morse  tells  me  there  were  books  that  had  every 
evidence  on  their  outside  of  being  connected  with  Freedman's 
bank  transactions  which  he  was  not  permitted  to  look  into. 

Mr.  Garrick. —  I  don't  know  what  Mr.  Morse  might  have  in 
his  mind.  Heaven  knows,  but  he  was  permitted  to  see  every  re- 
turned voucher  in  our  possession  and  every  bank  and  pass-book  of 
the  late  Andrew  Freedman. 
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Mr.  Moss. — ■  The  Guaranty  Trust  Company  is  in  its  own  pil- 
lory, constructed  by  itself,  and  they  have  anchored  themselves  on 
it.  Mr.  Morse  tells  me  that  the  memorandum  is  fragmentary  and 
does  not  begin  to  show  the  I'reedman  bank  transactions  in  full. 
I  call  now  specifically  for  checks  drawn  on  the  Bankers  Trust 
Company  to  bearer,  beginning  October  30,  1912,  and  numbered 
29,  30,  31,  32  and  33. 

It  will  take  just  a  moment  to  identify  those  checks  and  then  I 
will  take  the  balance  of  them  up  after  Mr.  Belmont  has  testified. 

Mr.  Cohen  leaves  the  stand. 

Mr.  Moss. — -I  suggest,  gentlemen,  that  you  know  what  I  am 
going  to  call  for  right  from  this  list,  and  if  you  will  be  picking 
out  checks  drawn  to  bearer  and  endorsed  by  Mr.  Cohen,  that  will 
be  using  up  the  time  profitably. 

Mr.  Belmoitt  takes  the  stand,  and  having  been  previously 
sworn,  testifies  as  follows: 

By  Mr.  Moss : 

Q.  Mr.  Belmont,  did  you  sell  the  New  York  and  Queensboro 
Railroad  to  the  Interborough  Rapid  Transit  Company?  A.  I 
bought  it  for  the  Interborough. 

Q.  Didn't  you  sell  it  to  them  ?  A.  Well,  yes ;  but  I  bought  it 
for  them. 

Q.  From  whom?  A.  The  stockholders  of  that  time.  I  don't 
recall. 

Q.  You  mean  to  say,  if  I  understand  you  right,  that  though 
in  form  you  sold  the  ISTew  York  and  Queens  County  Railroad  to 
the  Interborough,  it  was  with  the  understanding  that  you  should 
buy  it  for  them  and  transfer  it  to  them  ?    A.  That  is  what  I  did. 

Q.  You  didn't  have  a  personal  interest  in  the  New  York  and 
Queens  County  Railroad?  A.  No;  it  was  just  bought  and  sold 
for  whatever  it  cost. 

Q.  ou  made  no  profit?  Gave  it  to  them  just  as  you  got  it? 
A.  Yes. 

Q.  Well,  I  guess  that  disposes  of  all  questions  I  was  going  to 
ask  you  on  that  line.  It  appears  that  that  railroad  was  pretty 
heavily  capitalized  and  seems  always  to  run  at  a  loss,  but  I  sup- 
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pose  you  gentlemen  thought  you  needed  it  for  your  system.  A. 
Yes;  that  was  bought  in  connection  with  the  construction  of  the 
42nd  Street  tunnel. 

Q.  In  the  Interborough  Company,  weren't  your  relations  with 
Mr.  Freedman  rather  confidential?    A.  I  think  not;  no. 

Q.  Didn't  you  discuss  plans  and  policies  with  him  rather  than 
with  the  other  men  ?    A.  No,  not  at  all. 

Q.  Didn't  you  discuss  the  matters  that  related  to  the  Inter-Met 
aiid  its  relations  with  the  Interborough  more  than  with  other  per- 
sons?    A.  No. 

Q.  ISTow,  just  look  at  that  letter  signed  by  you  and  addressed  to 
Mr.  Freedman  and  see  if  it  does  not  indicate  that  you  and  he  had 
a  sort' of  agreement  between  yourselves.  A.  Well,  I  don't  recall, 
but  that  was  probably  because  I  had  not  had  a  chance  to  see  him  at 
all.  You  see,  I  refer  to  having  discussed  the  matter  with  Mr. 
Shonts. 

Q.  Well,  were  shares  of  Inter-Met  given  to  persons  by  Mr. 
Freedman  with  your  knowledge- — to  persons  who  were  more  or 
less  helpful  to  Interborough  plans  ?  A.  I  do  not  quite  understand 
the  question. 

Q.  Were  there  shares  of  the  Inter-Met  given  to  persons  by  Mr. 
Freedman  with  your  knowledge  —  persons  who  were  more  or  less 
helpful  to  Interborough  plans?  A.  No;  I  didn't  question  his 
interest  whatever. 

Q.  He  never  told  you?  A.  I  became  familiar  with  those 
to  whom  stock  was  transferred,  but  what  you  mean  —  whether  I 
was  familiar  with  the  fact  that  he  took  this  person  or  that  person 
in  for  the  interest  of  the  corporation  — ' 

Q.  Yes.    A.  No. 

Q.  Well,  I  will  accept  your  answer,  Mr.  Belmont,  without  work- 
ing around  any  point.  I  had  an  understanding  with  you  that  I'd 
try  and  ask  you  direct  questions  and  I'd  assume  your  answers  were 
intended  to  answer  the  question  accurately  without  regard  to  its 
form.  A.  What  you  convey  to  me  is  that  he  got  distributed  stock 
for  purposes  of  political  influences  and  that  I  had  nothing  to  do 
with. 

Q.  The  reason  I  ask  that  is,  having  had  some  knowledge  of 
public  matters  in  New  York,  and  what  corporations  have  had  to 
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do  sometimes,  and  thinking  it  might  be  possible  that  such  things 
had  been  necessary  with  the  Interborough,  I  want  to  trace  it  if  I 
can.  If  you  say  it  was  not  done,  I  will  take  your  answer.  When 
did  Mr.  Morgan  became  the  recognized  financial  Agent  behind  the 
Interborough  and  begin  handling  their  financial  matters  as  a 
banker?  A.  When  they  agreed  to  make  the  investigation  for 
which  that  commission  was  paid. 

Q.  Weren't  there  things  before  that?  Mr.  Morgan  intimated 
that  he  had  floated  some  notes  before  that.    A.  Well,  that  may  be. 

Q.  j\Ir.  Morgan  said  his  name  became  connected  —  to  the 
knowledge  of  the  banking  people  of  ISTew  York  —  with  the  Inter- 
borough matters  before  this  big  bond  transaction  came  off.  A. 
Well,  the  house  was  interested  at  the  very  outset. 

Q.  There  was  a  time  when  your  house  was  the  financial  repre- 
sentative of  the  Interborough.  A.  We  are  the  financial  agents 
now.  But  in  connection  with  the  larger  transactions,  to  such 
degree  as  we  participated,  they  have  been  the  managers. 

Q.  There  was  an  announced  policy  to  have  an  entirely  new, 
large  and  responsible  firm  in,  this  bond  transaction.  I  think,  I 
read  an  announced  policy  of  the  company  to  have  a  large,  repre- 
sentative, well-known  firm  interested  or  standing  for  this  banking 
proposition  which  nobody  could  say  was  closely  identified  with  the 
directorate  of  the  road.  Was  there  such  a  policy  ?  A.  There  was 
no  such  purpose  as  that  because  they  were  not  identified  with  the 
management  of  the  road. 

Mr.  Shuster. —  During  the  years  1908  and  1909,  and  before 
any  of  the  large  bond  issues  were  created,  Morgan  &  Co.  sold  five 
million  of  the  bonds  —  the  then  first  mortgage  bonds  ■ —  of  the 
Interborough  Company.     A.  Yes. 

Mr.  Shuster. — So  that  they  were  identified  with  the  Inter- 
borough before  the  dual  contract  bonds  were  marketed  ?  A.  Thej' 
were  stockholders. 

Mr.  Moss. —  Oh,  they  were  stockholders  ?  A.  They  were  inter- 
ested from  the  very  outset. 

Mr.  Moss. —  Ordinarily  that  bond  transaction  which  Mr. 
Shuster  has  spoken  of  would  have  been  in  your  hands.  A.  Oh,  no. 
On  the  contrary,  such  negotiations  as  were  conducted  before  were 
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with  Lee,  Higginson  &  Co.  and  William  A.  Eeed  &  Co.  They 
were  the  ones  that  floated  the  early  notes  and  we  merely  partici- 
pated because  we  had  to.    We  avoided  that  as  much  as  possible. 

By  Mr.  Moss: 

Q.  William  A.  Eead  &  Co.  were  associated  with  Lee,  Higginson 
&  Co.,  weren't  they?  A.  Yes;  the  three  houses:  our  house  and 
Lee,  Higginson  and  William  A.  Eead,  as  I  remember,  were  those 
who  issued  that  first  set  of  notes  during  the  period  of  construction. 
Q.  Well,  now,  Mr.  Belmont,  I  want  to  come  do'wn  and  travel 
as  quickly  as  possible ;  come  down  to  the  subway  negotiations  and 
carry  them  down  to  the  execution  of  the  dual  contract  and  get 
any  knowledge  that  you  have  upon  the  details.  I  suppose  as  long 
as  the  extensions  of  subways  were  discussed  your  company  had 
an  eye  upon  the  extensions  to  their  system  and  an  eye  to  their 
interests  in  those  extensions.  You  talked  about  them  and  dis- 
cussed them,  of  course.  A.  I  have  stated  before,  and  if  you  will 
permit,  I  will  state  exactly  what  the  position  of  the  company  was 
from  the  outset.  When  the  present  Eapid  Transit  Company  was 
laid  out,  it  was  laid  oait  on  the  lines  of  least  resistance,  and  that 
is  why  it  took  that  tortuous  line,  crossing  under  Central  Park 
and  going  to  the  West  Side  and  coming  down  the  way  it  has.  Such 
transit  interest  has  existed,  of  course;  naturally  whether  they 
were  successfully  opposing  it  or  not,  as  a  matter  of  fact,  co^mpeti- 
tion  which  at  least  would  have  been  brought  aibout  by  the  construc- 
tion of  a  side  line  such  as  is  now  being  constructed,  would  have 
been  detrimental. 

So  that,  when  the  question  of  extensions  came  up,  even  during 
the  progress  of  the  work,  you  will  find  in  the  record  of  the  full 
commission,  a  hearing  at  which  we  claimed  that  it  was  part  of  the 
understanding  when  we  undertook  the  construction  of  the  subway, 
that  the  system  would  eventually  be  completed  under  what  wass 
considered  the  best  contract,  contract  No.  1,  the  original  form. 

I  think  you  will  find  there  where  Mr.  Wiokersham,  addressing 
them,  said  that  we  have  the  right  to  expect  that  of  them  beeause 
the  tendency  then  was  to  put  that  into  competition  and  we  claim, 
as  I  have  stated  myself,  that  we  also  look  upon  the  system  as  being 
incomplete  without  a  West  Side  extension  and  without  an  East 
Side  one.    In  other  words,  both  sides  of  the  city.    Understand  that 
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at  focusing  at  tlie  foot  of  the  city  these  extensions  were  very 
logical.  We  also  offered  to  do  it  and  that  went  on  until  after  — 
that  is  the  actual  position  we  took  up  to  the  time  the  Ellsworth 
bill  was  passed  and  stopped  everything.  After  that  was  repealed, 
the  negotiations  began  again  in  1907,  and  during  that  period  it 
went  back  and  forth  in  such  a  way  — 

Q.  We  have  in  evidence  the  various  steps,  but  from  back  to  the 
time  that  you  mentioned,  of  course  your  concern,  your  association, 
was  interested.  I  want  to  know  if  you  didn't  recognize  the  fact 
that  in  the  campaign  of  1909,  the  candidates  who  afterwards  were 
elected  put  themselves  squarely  against  your  company's  interests  ? 
A.  Publicly.     Well,  I  think  that  almost  every  administration  has. 

Q.  But  that  is  not  the  question.  Did  you  have  it  clearly  in 
mind  that  Mr.  Gaynor  and  Mr.  Prendergast,  or  Mr.  Mitchel  or 
Mr.  McAneny  and  the  others,  who  afterwards  were  elected,  put 
themselves  squarely  for  the  municipal  construction  of  that  road, 
not  only  that  but  as  such  were  antagonistic  to  the  Interborough 
Company  ?  A.  I  don't  know  that  I'd  say  that  last  —  endorse  your 
last  statement.     They  disagreed  with  our  views. 

Q.  Exactly,  but  did  you  take  notice  ?  It  is  interesting  to  us  to 
know  whether  you  actually  took  notice  or  whether  you  just  passed 
it  off  as  mere  campaign  vapor.  Did  you  take  notice  of  Mr.  Gay- 
nor's  article,  called  "  The  Looting  of  New  York,"  published  in 
Pearson's  Magazine?  A.  I  think  I  remember  that,  but,  Mr. 
Moss  — 

Q.  If  you  want  to  make  haste  just  stick  to  my  questions  and  I 
will  try  to  make  them  bring  out  the  story  and  it  will  take  just 
half  the  time.  In  that  article  in  Peao^on's  there  was  a  direct  — 
might  I  say  a  vicious  —  attack  made  upon  the  Interborough  and 
linking  it  in  with  the  Metropolitan  which  was  attacked  in  an  awful 
way.     You  remember  that?    A.  I  think  so. 

Q.  Did  you  consider  that  as  a  serious  opposition,  or  did  you 
look  upon  it  merely  as  campaign  tolk  ?  A.  I  considered  any  attack 
by  a  public  of&cial  as  detrimental  to  the  interests  of  the  company. 

Q.  You  saw  that  the  men  on  both  sides  —  the  platform  of  both 
parties  —  men  on  both  tickets  —  were  lined  up  against  tiie  desires 
of  your  company.  Did  you  take  that  into  consideration?  A.  It 
was  a  good  way  for  acquiring  a  political  cap  for  anybody  at  that 
time. 
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Q.  Did  you  look  upon  these  men  as  probable  enemies  of  your 
system  ?  A.  Not  any  different  from  any  public  men  at  that  time 
who  were  seeking  political  popularity  in  New  York. 

Q.  But,  Mr.  Belmont,  Mr.  Gaynor  had  a  reputation  for  being 
a  courageous,  able,  independent  man  who  had  made  his  way  by 
being  independent  and  by  being  true  to  his  public  lannouncements. 
Now,  when  he  made  those  public  aimouncements,  a  man  with  a 
strong  character,  who  had  always  won  his  way,  didn't  you  put 
him  down,  considering  all  the  interests  of  your  railroad,  as  an 
enemy  ?  A.  No,  not  in  that  sense  at  all.  Everybody  was  laboring 
under  a  misconception  of  what  were  the  real  interests  of  the  city. 

Q.  Whether  there  was  misconception  or  not,  did  you  take  his 
words  as  representig  his  real  thought  and  real  purpose?  A.  As 
they  existed  with  his  information  at  that  time;  yes. 

Q.  Well,  now,  Mr.  Prendergast  had  held  office  before;  he  is  at 
least  forceful  in  speech,  and  is  at  least  forceful  in  creating  an 
impression  sometimes  among  his  associates  that  he  is  a  leading 
spirit.  Did  you  think  that  he  meant  just  what  he  said  and  that 
he  would  do  what  he  announced  he  would  do?  A.  Well,  I 
don't  know  that  I  gave  Mr.  Prendergast's  position  as  much  thought 
as  that;  no. 

Q.  You  didn't  consider  him  so  likely  to  stand  in  his  position  as 
Mr.  Gaynor?  A.  I  didn't  know  him  as  well,  but  I  considered 
him  an  honest  official  and  I  did  not  suppose  that  he  was  prompted 
by  any  ulterior  motive  other  than  his  opinion  as  he  had  then. 

Q.  Here  is  an  extract  from  one  of  Mr.  Gaynor's  speeches.  It 
is  short  and  hasn't  been  referred  to  before : 

"  October  20th,  1909. 
"  My  friends,  we  are  going  to  build  subways,  for  the  city 
is  going  to  build  three  subways.  Wei  do  not  intend  that  a 
single  subway  or  franchise  for  it  shall  be  passed  over  to  any 
one  of  those  men  who  erect  your  street  railways  over  here, 
to  have  bonds  and  stocks  piled  up  on  them,  sold  out  to  the 
community  at  the  highest  figure  and  then  the  road  thrown 
into  bankruptcy,  the  same  as  your  roads  are  over  here  to-night 
and  have  been  for  three  years  —  not  a  dividend  paid  on  them 
meanwhile.  Oh,  ye  men  of  Manhattan,  I  fear  you  do  not 
always  know  what  is  occurring  right  among  you,  the  most 
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scandalous  chapter  in  tlie  history  of  IsTew  YorK,  and  it  has 
evoked  very  little  public  indignation.  The  men  that  did  it 
are  said  to  be  good  men.  They  hold  their  heads  high.  They 
attend  church.  Why,  according  to  the  newspapers,  they  even 
build  churches  and  altars.  But  I  say  unto  them  that  so  long 
as  the  money  which  they  robbed  the  people  out  of  in  this 
transaction  —  so  long  as  the  7,000  and  more  maimed  people 
here  walk  these  streets  legless  and  armless  or  hurt  otherwise, 
remain  unpaid  for  the  hurts  that  they  received,  all  their 
wealth  and  all  their  churches  will  purchase  less  forgiveness 
for  them  on  the  Great  Day  than  a  pebble  in  the  grave  of  the 
least  one  of  those  they  have  so  brutally  wronged. 

Judge  Gaynor  told  of  the  throwing  of  the  street  railroads  of  the 
city  into  bankruptcy,  and  said: 

"  There  is  the  history  of  it,  my  friends.  Not  even  the 
judgments  and  claims  for  injuries,  as  I  have  told  you,  paid; 
nothing  paid ;  everything  gone ;  and  these  are  the  people  that 
have  held  this  city  up  for  over  six  years,  because  they  cannot 
get  their  clutches  into  the  building  of  your  subways.  By 
the  Eternal,  if  Mr.  Moore  and  Mr.  Galvin  and  myself  are 
elected  to  ofEce,  and  come  into  the  Board  of  Estimate  and 
Apportionment,  which  has  control  of  that  thing,  and  we  have 
a  majority  vote  there,  if  that  happens,  by  the  Eternal,,  they 
never,  will  never  get  their  clutches  into  the  building  of  the 
subways." 

A.  You  are  speaking  of  the  surface  lines. 

Q.  Pie's  speaking  about  the  surface  line  people's  getting  their 
clutches  on  the  subway.  In  the  article  in  Pearson's  he  connected 
your  Interborough  Company  directly  with  these  street  interests 
through  the  Inter-Met  and  so  on.  He  worked  it  all  out  in  that 
article  that  was  printed  and  illustrated  with  photographs  of 
Pichard  Croker,  Mayor  VanWyck  and  others  that  at  that  time 
were  more  or  less  held  in  unpleasant  recollection  by  some  portions 
of  the  co'mmunity  to  which,  of  course,  the  article  was  addressed.  A. 
Might  I  say  this:  I'd  like  to  put  on  record,  as  a  matter  of  fact, 
that  the  city  paid  its  contract  price  for  the  construction  of  the  sub- 
way.   Do  you  understand  ?    Paid  its  contract  price  for  the  subway 
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and  only  issued  the  number  of  securities  required  under  their  con- 
tract. But  a  great  deal  more  money  was  put  into  the  subway,  and 
it  was  represented  by  that. 

Q.  You  have  already  got  that  in.  Let's  keep  on  the  short 
route,  Mr.*  Belmont.  Now,  did  you  notice  that  after  these  gentle- 
men were  elected,  being  more  or  less  prodded  by  the  newspapers 
that  stood  by  them,  some  of  them  entered  upon  a  public  campaign, 
making  speeches  to  the  people  here  and  there,  maintaining 
throughout  the  year  1910  or  a  good  part  of  it,  that  they  were 
going  to  build  the  subways  by  the  city  of  ISTew  York  and  going  to 
keep  out  of  all  association  with  existing  corporations  ?  You 
noticed  that?    A.  Yes. 

Q.  But  early  in  1910  your  propositions  went  in  and  your 
propositions  went  in  to  what  was  apparently  an  unfriendly  camp. 
The  gentlemen  to  pass  on  your  propositions  were  men  who  had 
called  your  organization  and  your  system  by  the  hardest  kind  of 
names.  What  was  done,  Mr.  Belmont?  What  was  discussed 
among  the  directors  as  ways  and  means  of  overcoming  this  pub- 
licly stated  opposition  to  your  plans  and  purposes?  A.  No  such 
situation  existed  as  you  outlined. 

Q.  You  didn't  take  this  seriously?  A.  As  against  correct 
principle  with  regard  to  transportation. 

Q.  These  officials  were  against  what  you  considered  the  correct 
principle  and  you  conceded  that  point.  What  ways  and  means 
were  discussed  and  adopted  by  you  and  your  associates  to  over- 
come the  errors  of  these  men  ?  A.  Well,  the  specific  one  was  the 
one  that  Mr.  Shonts  explained  to  you  when  he  secured  from  Mr. 
Gaynor  a  representative  who  would  go  over  our  books  and  our 
whole  situation  and  ascertain  the  real  facts  instead  of  those  that 
were  considered  theoretical  by  the  very  people  that  you  say  were 
attacking  us,  newspapers  and  all  that. 

Q.  That  means  simply  that  you  approached  him,  so  far  as  you 
know,  by  moral  suasion  and  by  logioal  arguments?  A.  By  pre- 
senting the  facts  and  laying  open  our  books  and  our  whole  or- 
ganization to  his  study. 

Q.  Were  you  surprised  when  so  early  in  1910,  in  March  or- 
April  of  1910,  ]\[r.  Shonts  was  able  to  report  to  your  board  that 
6—38 
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the  mayor  had  offered  to  be  an  arbitrator  between  your  company 
and  the  Public  Service  Commission?  A.  Well,  that  particular 
circumstance  is  not  vivid  in  my  mind. 

Q.  Don't  you  remember  that  ?  A.  I  don't  remember  that.  I 
don't  pick  that  out  as  anything  special  as  your  mind  does. 

Q.  It  is  not  my  mind.  I  didn't  know  it  until  I  read  it  upon 
the  minute  book  of  your  company,  two  or  three  pages  of  minutes, 
the  only  report  of  Mr.  Shonts  to  any  subject  that  I  found  written 
in  full.  A.  It  was  under  the  summary  of  what  had  been  given  us 
from  time  to  time. 

Q.  Had  he  been  reporting  from  time  to  time  that  Mr.  Gaynor 
had  offered  to  arbitrate?  A.  No,  as  a  climax  to  his  gradual 
learning. 

Q.  But,  Mr.  Belmont,  Kingsley  Martin  had  not  come  into  the 
game  then.  There  is  nobody  in  there  bigger  than  old  Mr.  Towns  and 
that  report  reporting  the  arbitrator  business  was  only  after  the 
second  conversation  that  Mr.  Shonts  admits  he  had  vdth  the 
mayor.     A.  There  are  confusing  circumstances,  or  something. 

Q.  ISTo;  Mr.  Towns  went  dowoi,  as  we  thought  at  first,  to  make 
an  introduction,  but  we  discovered  a  few  days  before  Mr.  Shonts 
and  Mr.  Willcox  had  talked  with  the  mayor  at  his  office.  The 
mayor  and  Mr.  Shonts  talked  in  the  office  in  the  presence  of  Mr. 
Willcox ;  then  a  little  meeting  do'Vm  at  St.  James  — 

Senator  Thompson. —  The  record  of  that  meeting  is  on  the 
minute  books  of  the  meeting  of  directors  of  the  Interborough  Kail- 
road,  of  which  I  think  Mr.  Belmont  was  president  . 

Mr.  Moss. —  That  is  right.  Mr.  Shonts,  with  only  two  visits  and 
without  the  help  of  the  experts,  such  as  Mr.  Martin  —  Kingsley 
Martin  —  but  only  with  the  heli>  of  a  poor  old  friendly  lawyer, 
Mr.  Towns,  was  able  to  bring  back  a  report  of  the  mayor  who  had 
denounced  you  so  at  Tammany  Plall  and  many  other  meetings  and 
in  the  magazine  article,  was  ready  to  become  your  representative  in 
arbitration.  But  you  don't  remember  so  we  will  pass  on.  It 
appears  from  the  testimony  here  that  on  the  night  of  March  22nd 
an  agreement  had  been  reached  at  the  home  of  Mr.  Willcox  upon  a 
proposition  —  a  tentative  proposition  —  that  had  been  made  by 
your  company  and  that  Mr.  Shonts  reported  that  at  the  meeting 
of  the  23rd  of  March.     The  board  of  directors,  to  the  surprise  of 
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the  Public  Service  Commission,  threw  it  down,  refused  to  approve 
it  and  turned  the  whole  matter  over  to  the  executive  committee. 
Do  you  remember  that?  A.  I  don't  remember  that  particular 
thing.  I  haven't  really,  Mr.  Moss,  been  giving  my  thoughts  much 
more  to  the  present  than  the  past  and  I  am  not  going  to  devote 
any  very  large  amaunt  of  time  to  trying  to  revive  my  mind  as  to 
specific  instances  or  facts,  because  — 

Senator  Thompson. —  The  question  of  the  present  and  past  of 
these  subvsray  contracts  —  the  contracts  are  not  executed  yet  and 
they  are  of  the  present,  and  the  past  in  relation  to  them  don't  go 
back  over  four  or  five  years. 

Mr.  Moss. — ■  In  the  most  kindly  way  possible,  I  want  to  say  to 
you  this:  that  in  view  of  the  length  of  time  this  examination  of 
your  predecessors,  I  mean  the  preceding  witnesses,  your  associa- 
tion directors,  the  constant  attention  that  has  been  given  to  this 
line,  it  seems  to  me  that  you  ought  to  try,  you  ought  to  have  a 
memory  on  these  things,  and  you  ought  to  try  to  bring  it  up.  It 
seems  to  me  incomprehensible  that  nO'  director  that  shows  here  no 
memory  of  those  remarkable  things,  when  such  rankling  opposi- 
tion seecms  to  have  been  gotten  out  of  the  way  — 

Senator  Thompson. —  Mr.  Belmont  wants  to  state  something. 

Mr.  Belmont. — ■  I  think  I  want  to  state  this :  For  years  you 
must  remember  that  the  idea  of  this  extension  began  even  during 
the  construction  of  the  subway  and  for  years  this  thing  has  been 
going  on  backward  and  forward  until  the  new  line  was  undertaken, 
when  Mr.  Shonts  took  charge  of  the  property  and  those  negotia- 
tions went  backward  and  forward,  sometimes  on  one  line,  some- 
times on  another.  But  we  were  not  following  them  with  the 
thought  that  occupies  your  mind,  so  that  some  of  these  instances 
didn't  impress  us  as  they  impressed  jou  because  you  are  follow- 
ing them  with  the  idea  that  some  undue  and  irregular  influence 
was  brought  to  bear,  whereas  such  is  quite  far  from  anything  that 
we  knew  and,  therefore,  in  the  discharge  of  our  duties  we  wonld 
consider  as  negligible  a  great  many  things  that  seem  to  strike 
you  because  we  brushed  them  out  as  they  were  unsuccessful.  We 
were  trying  to  meet  the  views  of  an  unreasoning  city  and  a  set  of 
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officials  on  a  great  many  of  tlie  points,  that  we  were  trying  to 
convince  them  — 

Senator  Thompson. —  I  wanut  to  say  something  now,  and  that 
is  this :  That  if  we  didn't  have  it,  and  didn't  get  it  mechanically 
driven  into  us  — ■  not  that  we  want  it  —  the  idea  that  you  are  try- 
ing to  brush  this  inquiry  by,  we  might  not  have  the  idea  that  you 
think  we  have.     A.  I  can't  throw  any  light  on  that. 

Mr.  Moss. —  It  is  incomprehensible  to  me  that  when  you  had 
such  powerful  antagonists  and  such  a  declared  antag'onist,  and  he 
fell  down  in  about  a  few  weeks  of  negotiations  so'  that  he  was  your 
friend  and  ally,  that  you  have  no  recollection  of  how  that  wonder- 
ful change  of  front  was  accomplished.  A.  Beyond  the  fact  that 
his  reason  was  iinally  reached,  on  must  remember  that  almost 
every  public  official  that  I  remember  has  followed  not  the  facts 
and  not  a  real  study  of  the  question  of  either  transportation  or  the 
development  of  our  company,  but  they  followed  the  teachings  of 
the  newspapers. 

Mr.  Moss. —  Let's  see  if  they  did.  A.  And  when  they  came  in 
close  contact  with  the  situation  they  have  been  compelled  to  change 
their  mind. 

By  Mr.  ]\ross: 

Q.  We  will  assume  that  Mr.  Towns  and  whatever  other  gentle- 
man talked  with  him,  brought  his  mind  to  see  the  truth  and  that 
he  became  the  arbitrator  or  willing  to  be  the  arbitrator  for  your 
company  because  his  judgment  was  convinced  and  he  saw  he  was 
in  error.  But  we  find  in  June,  no,  July,  1911,  after  having  been 
acting  for  you  and  with  you,  he  suddenly  writes  a  letter  addressing 
it  to  the  people  of  New  York,  and  says,  referring  to  these  very 
things  and  to  this  Interborough  proposition :  "  The  people  of 
New  York  are  being  overreached  by  a  few  financiers  of  great 
ability "  and  he  concludes  the  letter  by  calling  it  "  damnable 
rascality  "  and  says  he  will  "  never  stain  his  name  by  putting 
those  contracts  through."  Now,  what  has  become  of  his  conversion 
by  legitimate  means  to  youx  company  ?  A.  Mayor  Gaynor  is  dead 
and  I  refuse  to  make  any  comment  on  that.  I  can't  give  you  his 
reason  and  I  don't  propose  to  construct  one  for  you. 
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Q.  All  right.  Then  there  is  the  renewal,  in  July,  1911,  of  his 
position  before  the  election,  of  a  brief  flirtation  with  the  Inter- 
borough  Company.  How  did  you  finally  get  him  back  again  to  the 
Interborough  so  that  he  was  willing  to  sign  these  contracts?  A. 
You  followed  the  course  of  that  through  Mr.  Shonts.  I  can't 
give  you  — 

Q.  Mr.  Shonts  don't  remember  anything.  A.  ISTobody  remem- 
bers a  specific  point  in  the  turn  in  his  opinion  as  far  as  that  is 
concerned. 

Q.  Here  was  your  whole  business  represented  by  the  immense 
sums  of  money  and  by  the  future  of  your  company  and  partly 
represented  by  the  largest  bond  issue  that  we  know  of  in  the  city 
of  JSTew  York,  one  hundred  and  eighty  million  dollars,  hanging 
over  the  fire  through  all  these  months,  and  I  can  imagine  what 
your  directors  must  have  been  thinking  and  saying  to  each  other, 
and  I  cannot  imagine  that  you  don't  know  that,  that  nobody 
reported  to  you  how  the  mayor's  second  conversion  was  accom- 
plished. A.  If  you  can't,  I  can  give  you  no  information  along 
that  subject. 

Q.  Of  course,  if  you  don't  know  and  my  suggestion  of  these 
circumstances  to  you  does  not  refresh  your  recollection,  then  we 
have  to  go  along,  because  all  I  really  have  a  right  to  do  is  to  try 
and  refresh  your  recollection  and  get  your  recollection,  and  if  your 
recollection  do>esn't  come  up,  then  I  can't  help  it.  Let's  take 
another  phase  of  it,  the  Stevens  contract.  The  memorandum  of 
Mr.  Young,  which  has  been  put  in  evidence,  and  the  probable 
duplicate  memorandum  of  Mr.  Eeed  which  is  in  Boston  — 

Senator  Thompson. —  Mr.  Lane. 

Mr.  Moss. and  which  nobody  seems  to  be  willing  to  dig 

out,  indicate  that  at  one  time  Mr.  Shonts  said  that  the  Stevens 
contract  was  intended,  among  other  things,  to  cover  "  commitments 
and  obligations  "  that  had  been  assumed  by  him  in  getting  this 
subway  deal  through.  Did  you  ever  hear  any  statement  either  by 
Mr.  Shonts  or  by  Mr.  Lane  or  by  Mr.  Young  or  by  Mr.  Morgan, 
by  anyone  connected  with  the  railroad  company,  as  to  the  "  com- 
mitments and  obligations  "  which  Mr.  Shonts  incurred  in  putting 
this  deal  through  ?    A.  ISTo. 
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Q.  Was  there  ever  any  investigation  of  those  matters  made  in 
the  board  of  directors?  A.  No;  but  so  far  as  I  know  about  that 
contract,  just  before  I  (I  sailed  on  the  19th  of  June,  I  think  it 
was) — 

Senator  Thompson. —  Of  that  year?  A.  Of  that  year,  and 
before  I  salied  Mr.  Shonts  mentioned  the  fact  that  they  were  con- 
templating a  contract  with  Stevens  and  they  thought  it  would 
be  a  good  thing  for  the  company  if  it  was  entered  into,  for  it  was 
in  a  definite  form  as  it  was.  Only  just  as  a  matter  of  iformation 
to  me  before  I  sailed. 

]Mr.  Moss. —  The  thing  was  actually  put  over  ?  A.  No,  no.  As 
I  learned  afterwards,  there  was  a  meeting  on  the  23rd,  where  a 
form  of  a  contract  was  presented,  and  I  believe  you  have  that. 
That  was  during  my  absence,  and  when  I  came  back  I  dismissed 
those  subj  ects  from  my  mind  because  it  appeared  in  the  meanwhile 
that  Stevens  had  failed  and  nothing  had  been  done. 

Q.  Did  you  know  that  when  this  matter  came  up  in  some  public 
board,  it  was  so  criticised  by  Mr.  McAneny  and  other  gentlemen 
there  as  covering  a  large  and  unnecessary  profit  that  there  came  to 
be  a  newspaper  notoriety  about  the  Stevens  contract.  A.  Cer- 
tainly I  followed  to  a  certain  degree  the  criticism  about  it,  but 
I  didn't  give  it  very  much  thought  because  it  had  no  bearing  upon 
the  actual  business  of  the  company  any  longer.  The  contract  was 
not  worth  discussing. 

Q.  Do  yoai  know  how  Mr.  Shonts  and  Mr.  Stevens  came  to  lea\'e 
the  Panama  canal  ?  A.  No,  I  don't ;  I  know  only  that  they  were 
associated  there,  but  that  is  as  far  as  my  information  extends. 

Q.  You  took  Mr.  Shonts  as  president,  and  Mr.  Stevens  turned 
up  as  a  prospective  contractor.  I  am  asking  you  whether  you  or 
your  associates  in  the  board  of  directors  ever  looked  into  the 
question  of  how  Mr.  Shonts  and  Mr.  Stevens  came  to  leave  the 
Panama  canal?  A.  I  can't  answer  for  any  individual  members 
of  the  board.  I  was  satisfied.  I  know  Mr.  Shonts  well  enough 
to  be  satisfied  that  when  he  thinks  a  man  is  the  right  sort  of  a 
man  I  don't  have  to  investigate  as  to  whether  his  method  of  his 
relations  with  him.  I  know  nothing  in  Mr.  Shonts'  character  that 
would  compel  me  to  suspect  him  so  as  to  be  obliged  to  do  things 
of  that  sort.     I'd  accept  his  statement.     I  would  to-day. 
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Q.  The  fact  that  he  continues  to  be  the  president  of  the  board 
shows  that  he  is  perfectly  satisfactory  to  the  directors.  When 
substantially  the  same  proposition  or  the  same  work  had  to  be 
undertaken,  and  it  came  to  the  Gillespies  to  undertake  it  on  the 
15  per  cent  contract,  did  you  make  any  opposition  to  that?  A. 
ISTo,  sir ;  because  that  contract  was  not  an  unusual  one  at  all.  Con- 
tracts of  that  nature  have  sometimes  been  made  at  even  a  higher 
percentage. 

Q.  If  the  Stevens  contract  was  objectionable,  wasn't  the  Gilles- 
pie contract  objectionable  on  the  same  grounds  ?  A.  I  wasn't 
there  when  the  Stevens  contract  was  discussed. 

Q.  But  you  came  back  and  found  it  had  been  severely  criticised 
as  covering  an  unnecessary  profit.  Didn't  you  think  the  Gillespie 
proposition  was  open  to  the  same  criticism?  A.  I  didn't  pay 
attention  to  those  criticisms,  because  I  thought  they  were  evidently 
founded  upon  either  a  misconception  or  a  purpose  to  misrepresent 
and  to  try  anod  find  some  irregularity  where  it  didn't  exist  and  I 
didn't  waste  my  time  thinking  about  it. 

Q.  Had  you  had  any  relations  with  Mr.  Gillespie  ?    A.  ISTo. 
Q.  Ever  a  member  of  any  board  in  which  he  was  a  director  with 
you  ?     A.  Nothing  to'  do  with  him. 

Q.  Had  you  learned  that  the  contract  —  the  larger  part  of  the 
contract  —  actually  was  performed  by  one  of  the  unsuccessful 
bidders  who  was  satisfied  with  the  four  and  a  half  per  cent  profit  ? 
A.  You  mean  the  erector  ?  I  remember  very  well  that  it  was  one 
of  the  conditions  on  which  we  let  the  contract  that  the  Stevens 
men  should  be  the  erectors,  but  they  made  their  O'Wii  arrangements 
with  their  sub-contractor. 

Q.  But  the  Gillespies  were  not  an  experienced  firm  in  steel 
erection.  He  had  had  no  experience  in  erecting  a  railroad  with 
trains  travelling  on  it.     A.  But  he  could  employ  them. 

Q.  He  could  employ  them  and  your  company  could  employ 
them.  Why  should  you  pay  Mr.  Gillespie  15  per  cent  to  employ 
some  persons,  experienced  steel  erectors  ?  A.  The  whole  question 
of  construction  — 

Q.  We  have  been  over  all  that  and  it  is  pitiful  to  see  what  Mr. 
Gillespie  did  with  his  15  per  cent  contract  and  to  compare  it  with 
what  Terry  &  Tench  did  for  four  and  a  half  per  cent,  with  what 
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Snare  &  Trieste  did  for  a  small  percentage,  too.  A.  I  suppose  you 
kno'W  that  that  contract  was  let  in  competition. 

Q.  I  don't  think  it  was  let  in  real  competition  and  I'll  tell  you 
why.     Because,  Mr.  Belmont  —    A.  I  insist  that  it  was. 

Q.  Let's  see  if  it  was  let  in  real  competition.  A.  I  won't  allow 
you  to  insinuate  — 

Q.  I  will  wait  a  minute  and  let  you  get  calmed  down,  and  give 
you  some  information.  A.  You  can't  here  —  you  can  ask  me  any 
questions  you  like,  but  you  can't  here  ask  me  a  question  insinuat- 
ing that  something  was  done  to  which  I  was  a  party  that  was 
irregular.  You  can  ask  me  any  questions  that  bear  upon  it,  but 
the  moment  you  make  that  sort  of  a  statement,  I  won't  allow  it. 

Q.  Mr.  Belmont,  it  is  your  mind  that  has  put  the  insinuation 
there.     A.  No,  it  hasn't. 

Q.  I  ask  you  to  listen.  It  is  your  mind  and  this  Committee  — 
A.  It  is  yoiu'  mind  and  this  Committee  that  has  put  every  single 
supposition  of  irregularity,  and  up  to  the  present  time  you  have 
not  been  able  to  prove  anything  and  you  have  taken  our  time.  It 
is  a  supposition  in  your  mind  and  you  can't  prove  a  thing.  You 
can  ask  me  any  questions,  but  I  will  be  frank  to  tell  you  I  am 
not  going  to  tax  myself  and  give  my  time  — 

Q.  You  are  becoming  a  very  interesting  witness,  Mr.  Belmont. 
I  am  glad  you  came  up. 

Senator  Thompson. —  Let's  get  back  to  where  we  started. 

Mr.  Moss. —  If  you  want  to  evade  my  questions  and  get  out 
without  answering  them,  I  will  ask  the  questions  to  the  Chair.  A. 
I  am  afraid  to  answer  no  questions. 

By  Mr.  Moss: 

Q.  Mr.  Belmont,  you  can't  browbeat  me.  There  are  a  lot  of 
you  fellows  that  are  trying  to  get  away  by  raising  a  cloud  of  ink 
and  scuttling  away  behind  it.    A.  You  treat  me  as  I  treat  you  — 

Q.  You  treat  me  as  I  ought  to  be  treated. 

Senator  Thompson. — ^We  will  stop  this  right  here.  You  are 
both  going  to  get  treated  right. 

Mr.  Moss. —  I  don't  care  about  my  being  treated  right  but  you 
disgrace  yourself. 

Senator  Thomijson. —  Just  a  minute  now. 
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Mr.  Moss. —  I  can  handle  this. 

Senator  Thompson. —  I  want  to  get  you  back. 

Mr.  Moss. —  You  just  let  me  alone. 

Mr.  Quackenbush. —  Who  is  running  this  Committee? 

Mr.  Moss. —  Oh,  you  are  going  to  butt  in,  are  you  ? 

Mr.  Quackenbush. —  We  are  before  the  Legislature  of  the  State 
of  New  York  — 

Mr.  iloss. —  You  are  here  for  a  purpose  — 

Mr.  Quackenbush. —  —  and  I  won't  have  any  quarrel  or 
repartee.     We  are  going  to  have  order  here. 

Mr.  Moss. —  Mr.  Chairman,  I  want  to  ask  the  question  that  the 
witness  proibably  didn't  understand. 

Senator  Thompson. —  That  is  just  exactly  what  I  am  going  to 
do.    I  want  to  get  you  back  — 

Mr.  Moss. —  You  don't  have  to  get  me  back,  for  I  am  back. 

Senator  Thompson. —  Mr.  Moss  asked  you  a  question  that  car- 
ried no  personal  insinuation  to  you  whatever.  He  called  your 
attention  to  the  letting  of  the  contract.  You  said  it  was  competi- 
tive business,  and  he  said  it  was  not  competitive  business  as  he 
understood  it,  and  he  was  right. 

Mr.  Moss. —  I  made  the  flat  statement  that  it  was  not  competi- 
tive business,  not  as  I  understand  it. 

Senator  Thompson. —  He  is  entitled  to  say  that  because  these 
bids  were  limited  to  the  ones  that  were  invited  according  to  our 
testimony,  by  the  president  of  your  company.  It  was  not  an  open 
bidding  that  everybody  had  a  right  to  submit  a  bid.  Six  people 
were  invited  to  submit  a  bid,  and  the  three  people  that  were  bound 
together  in  the  successful  bid  had  their  bids  fifteen,  fifteen  and  a 
quarter,  fifteen  and  a  half,  fifteen  and  three-quarters,  a  percentage 
bid  altogether.  Under  those  circumstances  Mr.  Moss  had  a  right 
to  say  from  the  record  that  he  did  not  regard  that  as  competitive 
business.  He  didn't  mean  any  personal  insinuation,  none  at  all. 
He  is  talking  from  the  record,  which  he  had  a  right  to  do.  I 
don't  want  him  to  make  personal  insinuations  to  you,  but  he  is 
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entitled  to  take  into  account,  -when  he  asks  a  question,  -what  the 
record  already  discloses.  I  don't  think  either  one  of  you  —  I 
regard  both  of  you  as  men  having  your  own  convictions  and  you 
arc  doubtless  honest  in  thinking.  I  want  you  both  to  have  an 
equal  standing  in  this  matter. 

Mr.  Moss. —  I  want  Mr.  Belmont  to  understand  that  I  ask  no 
questions  — 

SenatoT  Thompson. —  You  have  got  to  do  it  in  the  way  lawyers 
cross  examine. 

Mr.  Moss. —  If  you  will  listen  to  me  a  moment  I  will  show  you 
what  I  mean. 

Senator  Thompson. —  I  don't  like  this  little  personal  quarrel 
you  get  into  here. 

Mr.  Moss. —  I  have  in  mind  not  only  what  the  Chairman  said, 
that  the  competitors  were  limited  —  only  those  that  were  invited, 
and  that  three  of  those  had  bids  so  close  together  that  it  practic- 
ally amounted  to  one  bid,  but  I  wanted  to  call  your  attention  to 
something  that  you  may  have  overlooked,  that  one  of  those  bidders, 
who  bid  seventeen  per  cent,  testified  here  that  he  was  told  to  bid 
by  his  counsel.  Grigs,  Baldwin  &  Baldwin,  who  in  certain  matters 
were  counsel  for  Mr.  Gillespie,  and  he  testified  that  when  he  put 
in  his  bid  he  had  no  real  expectation  of  getting  anything  out  of 
it.  When  we  broke  apart  I  was  going  to  tell  you  that  my  reason  for 
saying  to  you  that  I  did  not  thinli  this  was  to  be  called  by  the  term 
that  you  called  it,  competitive  bidding,  first  that  it  was  limited 
to  these  six  people;  second,  that  three  of  them  who  ultimately  took 
the  contract  were  within  one  per  cent  of  each  other  in  a  very 
peculiar  cutting-up  by  fractions  of  the  bid,  and  when  we  came 
to  those  that  were  higher  up  on  the  bids,  one  of  those  bidders 
admitted  that  he  had  been  asked  to  bid  by  Gillespie's  counsel. 
In  view  of  those  facts,  do  you  think  that  was  real  competitive 
business  —  competitive  bidding  ?  A.  I  think,  as  far  as  our  com- 
pany was  concerned,  if  any  was  disclosed  afterwards,  the  con- 
tractors arranged  among  themselves  so  as  to  do  away  with  their 
own  competition.  That  is  something  we  couldn't  help,  because  if 
that  is  what  was  disclosed  to  yon,  that  responsible  people  were 
selected  —  giving  a  very  serious  contract  of  that  kind  is  much 
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more  serious  than  the  underground  construction.  You  must 
remember  that  this  was  a  cons-truction  that  had  to  be  constructed 
while  the  road  was  in  operation,  and  therefore  the  selection  of  the 
contractor  naturally  had  to  be  limited  to  people  who  would  be 
responsible  and  in  that  line  of  business. 

There  isn't  a  contractor  of  that  kind  that  would  not  have  to  go 
to  the  erectors,  so  far  as  that  is  concerned.  They  are  limited  in 
their  class  of  work  and  the  question  of  the  price,  so  far  as  the  unit 
price,  the  percentage  that  they  were  entitled  to,  if  they  conspired 
to  make  it  15  per  cent  and  you  proved  that  that  was  our  loss,  so 
far  as  that  was  concerned,  but  that  is  the  best  bid  that  we  could 
get  from  responsible  people,  and  when  we  selected  this  one  (this 
is  one  thing  that  I  remember  thoroughly  about,  the  one  point  that 
I  remember  thoroughly)  in  awarding  that  contract,  the  condition 
that  was  made  by  the  board  was  that  Terry  &  Tench  should  be 
the  people  that  they  would  employ,  not  because  we  had  any  prefer- 
ence for  them,  not  because  there  was  any  ulterior  motive,  not 
because  there  was  anything  involved  in  the  way  of  influence  or 
anything  of  that  kind,  but  they  were  the  best  and  most  skillful 
erectors  and  they  should  employ  some  responsible  people  to  be  sure 
the  work  be  done  properly. 

Q.  What  was  there  about  the  experience  of  Gillespie  that  made 
him  particularly  useful  in  making  this  structure  with  the  trains 
running  on  it?     A.  They  were  contractors  of  reputation. 

Q.  They  only  got  about  a  million  dollars  out  of  this  job?  A. 
Not  net. 

Q.  It  is  true ;  it  is  proved.     A.  Well  — 

Q.  And  it  appears  from  their  own  testimony  that  the  practical 
direction  of  this  work  was  given  by  your  own  people,  Mr.  Hedley 
and  others.    A.  You  mean  in  so  far  as  following  it,  of  course. 

Q.  They  were  the  practical  —  A.  No  matter  what  the  differ- 
ence was,  understand,  it  is  all  followed  very  carefully  by  our 
engineers.  It  is  our  practice  to  follow  all  those  matters  with  our 
departments  just  as  the  city  followed  us  when  we  built  the  sub- 
way. Mr.  Parsons  and  the  engineer  of  the  city  followed  in  every 
detail  our  organization  and  that  is  the  practice  with  every  corpora- 
tion. 

Q.  Did  you  know  when  this  contract  was  given  to  Gillespie, 
that  Terry  &  Tench  were  going  to  do  the  major  part  of  the  work  ? 
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A.  It  was  part  of  the  understanding  that  they  were  going  to  do  it 
on  four  and  a  half  per  cent  profit. 

Q.  You  didn't  know  that  there  was  going  to  be  a  large  free 
percentage  in  Grillespie's  hands  to  do  anything  he  pleased  with? 
A.  I  don't  know  it. 

Q.  Has  there  been  any  investigation  by  the  directors  ?  A.  I 
didn't  hear  of  it.  The  subject  of  the  rates  that  a  contractor  pays 
to  his  sub-contractor  wouldn't  be  a  matter  necessarily  coming 
under  our  supervision. 

Q:  That  is  all  I  want  to  ask. 

Senator  Thompson. —  I'd  like  to  ask  if  you  had  knoiwn,  Mr.  Bel- 
mont, that  the  Stevens  contract  carried  a  percentage  that  would 
have  amounted  to  two  million  dollars  to  be  paid  to  Mr.  Stevens 
above  any  expense  that  he  might  have  gone  to  within  two  years, 
would  you  have  voted  for  it?     A.  I  don't  understand  that. 

Senator  Thompson. — ■  I  say,  if  you  had  known  that  the  Stevens 
contract  carried  with  it  a  ten  per  cent,  which  meant  two  million 
dollars  to  two  million  and  a  half  dollars  to  Mr.  Stevens,  above  any 
ecspense  that  he  might  have  incurred,  and  to  be  paid  within  two 
years,  would  you  have  voted  for  it?  A.  You  mean  that  the  con- 
tract would  have  provided  that  we  were  to  furnish  the  equipment, 
material  and  everything?    ISTo,  I  don't  think  any  director  would. 

Q.  If  you  had  known  that  the  Gillespie  contract  required  the 
work  to  be  done  by  Terry  &  Tench,  for  which  they  got  a  profit  of 
about  three  hundred  thousand  dollars,  and  that  Gillespie,  for  let- 
ting the  work,  got  a  profit  of  about  eight  hundred  thousand  dollars, 
would  you  have  voted  for  that?  A.  The  question  wouldn't  have 
been  raised,  in  my  mind,  that  they  were  to  supply  their  own  plant 
and  their  own  supervisor  and  we  were  at  no  other  expense  than 
paying  their  commission.  I  would  have  voted  for  it.  If  they 
had  a  responsible  sub-contractor,  the  question  of  the  terms  on 
which  they  made  the  contract  wouldn't  have  affected  my  vote,  no. 
Not  unless  there  was  such  an  understanding  as  you  seem  to  think 
there  was.  Of  course,  if  I  thought  that  it  involved  any  irregiilar- 
ity,  not  only  I,  but  I  don't  believe  another  member  on  the  board 
would  have  voted  for  it. 

Q.  I  don't  know  but  there  is  a  proposed  contract  there.  This 
pretty  near  amounts  to  that.    A.  I  can't  throw  any  light  on  that. 
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I  know  of  no  commitments,  no  suggestions  that  any  kind  of  thing 
was  in  a  contract.  I  only  know  that  we  made  what  was,  in  my 
mind,  a  fair  contract,  because  those  percentages  have  been  paid 
over  and  over  again.  I  have  served  on  boards  and  railroads  where 
percentages  have  exceeded  that.  In  the  Gillespie  case,  it  seems  a 
perfectly  reasonable  percentage.  It  was  the  one  that  any  one  of  the 
contractors  would  have  demanded,  so  far  as  this  concerned,  prac- 
tically. 

Mr.  Moss. —  Stevens  didn't  talk  for  more  than  ten  per  cent.  A. 
You  keep  forgetting  that  the  Stevens  contract  was  a  g-raft  based  on 
the  outside  demands,  as  I  understand  it  —  outside  demands  that 
Stevens  was  to  make. 

Senator  Thompson. —  Stevens  didn't  know  anything. 

Mr.  Moss. — ■  He  told  us,  here,  he  was  willing  to  take  seven  per 
cent  or  less.  A.  I  believe  it  was  stated  to  you  here  —  I  know  it 
has  been  stated  to  me  frequently  by  different  members  of  the 
board,  so  far  as  that  was  concerned,  that  the  subject  didn't  come 
to  actual  vote.  They  wouldn't  have  authorized  it.  I  remember 
Mr.  Freedman  said  that  that  feature  he  never  would  have  agreed 
to,  that  we  should  provide  the  ground ;  so  when  I  came  back  from 
Europe,  not  only  the  contract  as  it  had  been  considered  was  in- 
definite, but  the  fact  that  the  man  himself  had  failed  and  put  it 
entirely  out  of  the  running,  made  me  dismiss  the  whole  thing 
altogether,  and  I  think  all  the  rest  of  us.  The  question  of  what 
thoughts  were  in  Mr.  Keed's  mind  or  Mr.  Lane's.  They  are  both 
personal  friends  of  mine.  They  are  dead,  both  of  them,  and  can't 
give  any  explanation,  but  when  the  Grillespie  contract  came  up,  it 
was  offered  as  all  other  contracts  are  and  the  question  of  the  sub- 
contractors was  only  the  mere  fact  that  they  were  to  employ  as 
erectors,  in  connection  with  the  work,  the  people  that  we  had  the 
greatest  confidence  in  and  had  the  greatest  experience.  That  was 
all  that  occurred  and  I  don't  remember  if  anybody  connected 
with  the  actual  executive  of  the  company  knew  anything  about 
tbe  percentages  that  were  to  be  paid  to  the  sub-contractors;  why 
they  'should  disclose  that  to  you  if  they  knew,  I  don't  know  any- 
thing about. 

Senator  Thompson. —  Just  a  few  questions  that  I  had  in  mind 
from  facts  that  seem  to  be  conceded  on  the  record.     ISTow,   of 
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course,  these  Dual  subway  co-ntracts  —  Mr.  Shonts  was  the  execu- 
tive head  of  the  company  and  I  assume  that  he  had  the  same 
license  that  most  any  business  organization  gives  its  executive 
head,  that  is  to  go  ahead  and  do  according  to  his  best  judgment. 
That  is  the  way  the  directors  put  it  up  to  Mr.  Shonts.  That  was 
his  business,  to  take  care  of  these  questions  and  get  these  contracts 
made  in  a  way  that  the  railroad  company  would  have  a  benefit 
from  it.  A.  jSTo;  the  practice  that  is  followed  by  Mr.  Shonts  and 
by  most  executives,  is  that  they  do  all  the  rongh  work  and  when 
they  have  accomplished  and  got  something  in  concrete  form,  to 
submit  to  the  board,  they  do  so,  accoanpanied  by  all  the  informa- 
tion that  is  required.  Mr.  Shonts  has  never  done  anything  with- 
out the  authority  from  the  board.  He  is  very  particular  about 
that.    Of  course,  I  understand  that  the  directors  themselves  — 

Senator  Thompson. — ■  You  are  not  getting  what  I  want.  You 
paid  him  a  bonus  of  $150,000  and  that  was  because  he  concen- 
trated himself  on  this  one  important  thing.  You  didn't  get  any 
bonus,  did  you  ?  A.  JSTo.  He  did  because  he  gave  more  time  than 
any  human  ought  to  give  to  it.  He  very  nearly  broke  his  health. 
I  don't  know  whether  he  is  a  strong  man  to-day  as  he  would  have 
been  if  he  hadn't  — 

Senator  Thompson. —  He  spent  his  whole  time,  attention, 
energy,  in  the  question  of  getting  these  subway  contracts  over,  and 
the  railroad  appreciated  it  by  giving  him  $150,000.  A.  If  yon 
will  look  into  the  record  you  will  find  that  it  took  two  years  for 
the  minds  of  the  city  and  the  corporation  to  meet. 

SenatoT  Thompson. —  Now  just  listen  to  me  a  minute  and  see 
what  we  see.  Your  contract  was  signed,  and  his  work  was  accom- 
plished on  the  18th  of  March,  1913.  Your  railroad  received  a 
contract  —  contract  ISTo.  3  —  and  you  received  two  certificates, 
one  for  third  tracking  the  Second,  Third  and  JSTinth  Avenue  lines. 
In  that  certificate,  for  the  Second,  Third  and  Ninth  Avenue  lines, 
the  question  of  the  supervision  of  the  Public  Service  Commission 
over  any  contracts  yon  might  let  for  that  work  was  left  out.  It 
was  in  every  other  certificate.  There  were  three  granted  beside 
that.  Every  other  certificate  required  that.  In  that  it  was  left 
out.     So  far  as  we  can  find,  there  wasn't  a  thing  on  earth  that 
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could  have  been  put  over  through  the  absence  of  that  requirement 
in  that  certificate  except  this  Stevens  contract.  The  Stevens  con- 
tract could  have  been  put  through.  Now,  he  makes  an  application 
to  the  Public  Service  Commission ;  he  doesn't  take  it  up  with  the 
board  of  directors  —  writes  a  letter  and  asks  them  to  approve 
the  contract  without  having  anything  before  them.  They  ask  for 
a  contract  and  a  draft  is  submitted  and  by  virtue  of  that  draft  we 
make  our  inquiries.  When  that  was  submitted  to  the  board  of 
directors  in  your  absence,  Mr.  Lane,  one  of  your  directors, 
opposed  it.  JSTow,  the  suggestion  is  made  that  Mr.  Lane  had  another 
contractor  in  Boston  that  wasn't  asked  to  bid.  In  any  event  he 
makes  a  memorandum  in  which  he  said  Mr.  Shonts  called  him 
aside  and  told  him  that  neither  he  nor  Freedman  —  don't  know 
why  he  should  mention  Freedman  • —  nor  Stevens,  Shonts,  Freed- 
man  or  Stevens  was  to  get  anything  out  of  that  percentage,  but 
was  to  take  cai'e  of  certain  commitments  and  obligations  that  ho 
had  incurred  in  negotiating  the  contracts  foT  the  city.  Now,  that 
is  what  Mr.  Lane,  in  his  memorandum,  says  Mr.  Shonts  told  him. 
See  ?    And  he  told  it  to  Mr.  Morgan.     A.  Hasn't  Mr.  Shonts  and 

Mr.  Morgan  denied  that? 

Senator  Thompson. —  Well,  they  denied  memory  of  it.  They 
don't  know  anything  about  it.  I  asked  Mr.  Morgan  and  I  am 
leading  up  to  ask  you.  Mr.  Lane's  got  a  memorandum  he  made 
himself.  Here  is  the  memorandum  of  Young.  I  asked  Mr. 
Morgan  to  assist  us  in  getting  that  Lane  memorandum  and  I  v/ant 
to  ask  you  if  you  don't  think  that  memorandum  ought  to  be  had, 
from  your  standpoint  as  a  director  of  the  railroad?  A.  That 
you  ought  to  have  it  here  ? 

•Senator  Thompson. —  Ought  to  get  it.  Ought  to  find  out  what 
Mr.  Lane  says  dn  it.  A.  I  suppose  so.  If  it  is  exactly  the  same 
thing  as  any  other  memorandum,  the  only  trouble  is  this:  You 
know  whatever  ideas  these  gentlemen  had  about  it  must  have  been 
a  very  indefinite  suspicion. 

Senator  Thompson. —  Well,  the  memorandum  was  very  definite. 

Mr.  Moss. —  They  say  Mr.  Shonts  told  them  a  certain  thing. 

Senator  Thompson. —  The  certificate  for  the  thiid-tracking,  the 
absence  of  the  requirement  for  the  Public  Service  Commission 
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supervision,  was  definite.  The  meeting  of  the  directors  was 
defijiite  and  the  fact  that  Mr.  Shonts  submitted  to  the  Public 
Service  Commission  after  th  dirctors  had  fell  dovm  on  it,  after 
Stevens  said  he  had  agreed  to  it.  That  is  all  definite.  What  I  am 
getting  at  is  this :  I  want  to  ask  you  this :  Mr.  Shonts  had  to  go 
on.  IsTow,  when  jou  make  a  campaign  for  anything  you  have  to 
have  expenses.  Fellows  run  for  office  —  have  tO'  have  e3g)ense3 
and  folks  contribute  to  it.  You  know  that  as  a  politician.  They 
have  a  campaign  fund.  Wo  man  is  a  politician  after  sixty  years 
of  age,  but  they  have  to  have  campaign  funds.  They  have  to 
spend,  and  you  have  to  contribute.  Mr.  Shonts  had  to  have  a 
campaign  fund,  didn't  he  ?  A.  You  know  laws  prevent  contribut- 
ing. It  is  a  perfect  blessing  to  new  corporations  that  that  has 
been  done,  so  that  it  allows  them  to  fall  back  upon  correct 
principles. 

Senator  Thompson. —  I  vnll  agree  with  you  and  I  will  just 
digress  to  say  that  when  you  run  for  office  and  you  get  a  contribu- 
tion to  the  system,  that  obtains  now  because  you  can't  win  the 
contribution,  and  then  you  will  have  to  dance  according  to  the 
way  in  which  they  pull  the  string  forever  after. 

Mr.  Moss. — ■  It  would  be  a  good  idea  to  give  a  few  contributions 
to  us. 

Senator  Thompson. —  That's  the  way  we  do  it.  If  a  man  is 
limited  to  $10,000  to  spend,  they  contribute  him  $100,000  and  he 
can't  account  for  it  and  he  is  up  to  his  ears  in  hot  water  all  the 
rest  of  his  life. 

But  to  get  back.  Now,  if  Mr.  Shonts  had  come  to  you  and  said, 
"  Look  here,  Mr.  Belmont.  The  Goulds  made  me  a  lot  of  trouble 
m  this  matter."  Didn't  they  hold  up  on  this  thing  for  quite  a 
while  ?    A.  For  a  while,  but  those  were  stumbling  blocks  — 

Senator  Thompson. — -  Didn't  something  have  to  be  done  by  the 
Goulds  in  order  to  get  this  matter  worked  out?  A.  ISTothing 
except  to  — 

Senator  Thompson. —  Didn't  the  Go'ulds  get  some  benefit  out  of 
this  before  they  surrendered  their  control  in  the  Metropolitan? 
A.  No ;  not  that  I  know  of.     I  believe  they  wanted  some. 

Mr.  Moss. —  Was  that  part  of  the  "  commitments  and  obliga- 
tions "  ?    A.  There  is  nothing.    Mr.  Chairman,  you  left  that  ques- 


Eepoet  of  Joint  Legislative  Committee  1201 

tion  of  the  memoranduin  a  little  hazy.  Let  me  say  this:  You 
asked  me  something,  and  Mr.  Moss  did,  that  is:  didn't  I  think 
we  ought  to  have  that  memorandum,  speaking  as  a  director  of  the 
corporation.  You  know  this  (you  are  both  lawyers),  that  a 
memorandum  of  that  kind,  unsupported  by  evidence  would  be 
just  as  useless  as  a  piece  of  paper  without  anything  on  it.  You 
couldn't  convince  or  convict  anybody.  You  have  gone  as  far  in 
trying  to  support  it  by  evidence  as  you  can.  Unfortunately  the 
two  men  that  made  them  are  dead  —  both  of  them.  I  believe  one 
of  them  gave  testimony  before  you,  the  other  one  you  haven't,  and 
therefore  I  say  to  you  that,  so  far  as  we  are  concerned,  it  doesn't 
make  any  difference  to  you  whether  we  have  that  memorandum  or 
not.     It  would  be  absolutely  useless. 

Senator  Thompson. — ■  Let's  get  back  to  where  we  started.  Mr. 
Shonts  called  you  aside  and  said :  "  Look  here,  Mr.  Belmont.  I 
have  had  some  trouble  with  Gould ;  I  am  under  some  commitments 
and  obligations  and  I  have  got  to  take  care  of  them.  IsTow,  I  am 
going  to  give  Stevens  this  ten  per  cent  (of  course  I  can't  legally 
stick  the  company  for  this  thing),  but  would  yoii  stand  to  let  the 
contract  go  over  ?  "  A.  This  is  a  hypothetical  case.  If  Mr. 
Shonts  told  me  what  you  really  believe  was  the  case,  I  would  have 
agreed  with  him? 

Senator  Thompson. —  Yes.     A.  No ;  nor  anybody  else. 

Senator  Thompson. —  Are  you  familiar  with  the  transactions 
with  Mr.  Gould  or  .his  agents  or  his  officers  or  his  corporation  ?  A. 
During  the  progress  of  the  negotiations;  yes.  He  reported  to 
us  —  I  don't  know  just  what  that  was,  but  it  was  disposed  of. 

Senator  Thompson. —  Who  handled  that  ?    A.  Mr.  Shonts. 

Senator  Thompson. —  But  he  didn't  make  any  reports  on  it.  A. 
I  wouldn't  say  that.  I  think  there  may  be  a  memorandum  that 
shows  what  was  important.  I  doubt  very  much  if  there  is  no 
record  at  all  of  the  subject  being  touched  on. 

Senator  Thompson. —  So  far  as  you  know,  there  was  no  consid- 
eration that  went  to  the  Goulds  or  the  Gould  interests  of  the 
Gould  company  or  their  agents?  A.  You  mean  that  is  not  a 
matter  of  record,  and  in  the  books? 
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Senator  Thompson. — ■  On  account  of  the  position  they  are  in, 
the  consent  had  to  go  to  the  Metropolitan  and  not  to  the  Inter- 
borough. 

Mr.  Quackenhush. —  The  Manhattan.  A.  You  mean  that  some 
unaccounted  for  sum  was  paid  to  Mr.  Gould  ? 

Senator  Thompson. — ^  Didn't  your  people  go  into  the  stock 
market  and  gather  up  the  stock  in  the  Manhattan  Company  ?  A. 
IsTo. 

Senator  Thompson. —  How  did  that  come  ?    A.  You  mean  went 

into  a  speculation- 
Senator  Thompson. —  No ;  you  went  in  to  get  control  of  the 

Manhattan  Company,  and  bought  up  the  stock  of  that  company. 

Didn't  you  have  to  create  a  fund  for  that  ?     A.  E"o'. 

Senator  Thompson. —  Weren't  you  interested  in  a  pool  that 
went  into  that  company?     A.  'No,  sir. 

Senator  Thompson. —  Well,  if  you  had  done  that  and  paid  more 
for  the  stock  than  could  have  been  disposed  of  after  you  got  con- 
trol, what  would  you  have  done  ?  That  might  well  be  considered 
under  the  tenn  of  "  co^mmitments  ot  obligations."  A.  I  don't 
know.  You  would  try  to  connect  a  thing  like  that  with  a  purpose 
to  use  the  funds  for  persuasion.     Is  that  it  ? 

Senator  Thompson. —  ISTo.  It  might  be  persuasion  after  you 
got  control  of  the  company.  A.  I  had  nothing  to  do  with  any- 
thing of  that  kind.     I  am  not  aware  that  anything  was  done. 

Senator  Thompson. —  If  Mr.  Shouts  had  suggested  to  you  that 
he  had  to  have  so'me  money  before  the  contracts  were  signed, 
would  you  have  contributed  to  that  fund  ?  A.  I  wouldn't  have 
contributed  foa-  that  purpose. 

Senator  Thompson. —  Would  you  contribute  it  to  Shouts  to 
allow  him  to  get  control  of  the  Manhattan  ompany?  A.  You 
mean  if  they  asked  me  to  contribute  for  a  fund  to  persuade  — 

SenatoT  Thompson. —  Get  control  of  the  Manhattan.  A.  No 
such  a  thing  could  be  conceived  that  I,  as  a  stockholder  and  an 
individual,  and  others,  would  make  up  a  purse  to  pay  something 
that  was  for  the  benefit  of  the  corporation. 
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Senator  Thompson. —  To  go  out  and  get  control  of  the  com- 
pany.    A.   I  don't  think  you  will  find  stockholders  of  that  kind. 

Senator  Thompson. —  Do  you  know  of  anything  of  that  kind 
that  was  carried  out  by  Mr.  Shonts  ?    A.  No. 

Senator  Thompson. —  Another  thing.  You  remember  Mr. 
Shonts'  application  was  granted  by  the  board.     A.   Yes. 

Senator  Thompson. —  At  that  time  wasn't  it  stated  to  the  board 
of  directors  by  somebody  that  this  Shonts  bonus  could  be  charged 
to  the  city  ?  Wasn't  that  statement  made  before  the  board  by 
somebody  ?     A.  ISTo. 

Senator  Thompson. —  Sure  about  that  ?  A.  We  made  an  appro- 
priation. It  was  the  company's  appropriation.  Whether  it  was  to 
be  a  charge  to  the  city  or  not  I  don't  know  —  wasn't  suggested  that 
I  know  of. 

Mr.  Moss. —  The  Rockefeller  Foundation  got  control  of  the 
Manhattan,  didn't  it  ?     A.  I  don't  know  anything  about  that. 

Mr.  Moss. —  Don't  the  Rockefeller  interests  control  the  Man- 
hattan now  ?  A.  The  Rockefellers  have  always  had  a  large 
interest. 

Mr.  Moss. —  Didn't  the  Foundation  help  in  getting  control  ? 
Didn't  they  force  the  Goulds  out?  A.  I  understood  it  was 
through  their  influence. 

Mr.  Moss. —  Wasn't  that  done  to  help  the  luterborough  ?  A. 
Xo;  to  help  their  own  property. 

Mr.  Moss. —  But  to  help  the  Interborough ?  A.  No;  I  can't 
concede  that. 

Mr.  Moss. —  The  relations  are  not  unfriendly,  are  they  ?  A. 
Xo,  but  they  are  not  of  the  kind  that  you  seem  to  think. 

Mr.  Moss. —  I  am  putting  questions  to  you  which  other  people 
are  talking  about  and  it  is  my  business  to  set  all  these  things 
at  rest  or  this  investigation  will  not  be  complete.  A.  You  object 
to  my  suspicions  ? 

Mr.  Moss. — -I  don't  object  to  any  suspicions;  you  can  suspect 
anything  you  like.    A.  Then  why  object? 
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Mr.  Moss. —  I  am  not  objecting  at  all.    A.  I  thought  you  were. 

Mr.  Moss. —  1  am  trying  to  tell  you  that  I  ask  you  questions 
out  of  the  air  sometimes,  because  they  are  in  the  air  and  I  am 
not  afraid  to  ask  you  the  questions,  no  matter  if  you  are  August 
Belmont.    A.  It  did  remind  me  somewhat  of  air. 

Mr.  Moss. —  I  don't  propose  to  have  anybody  say  that  I  was 
afraid  of  any  interests  — 

Mr.  Belmont. —  I'd  like  to  have  my  time  limited  —  I  can  give 
you  but  a  limited  amount  of  time. 

Mr.  Moss. —  That  is  the  trouble,  Mr.  Belmont.  I  ask  you  a 
line  of  poetry  and  you  put  in  a  page  of  prose,  then  you  think  that 
I  take  all  the  time.    A.  I  hope  I  have  satisfied  you. 

Mr.  Mo'ss. —  You  have  satisfied  me  very  well.  A.  By-gones 
will  be  by-gones. 

Mr.  Moss. —  Mr.  Belmont,  I  never  carry  out  of  these  rooms  any 
bad  feeling.  It  is  all  in  the  game.  A.  Then,  Mr.  Chairman,  you 
are  through  with  me? 

Senator  Thompson. —  Unless  you  want  to  state  something. 
]\Iuch  obliged  to  you. 

Mr.  Moss. —  Any  time  Mr.  Belmont  wants  to  submit  anything 
to  us  in  the  future,  we  will  always  be  glad  to  have  it. 

Mr.  Belmont  leaves  the  stand. 

Mr.  Hennessey  takes  the  stand  and,  having  been  duly  sworn, 
testifies  as  follows : 

Senator  Thompson. —  Mr.  Hennessey,  you  were  one  of  the 
officials  of  the  city  administration  in  the  year  1910?  A.  Yes, 
sir ;  I  was  chairman  of  the  board  of  assessors  of  the  city  of  IsTew 
York. 

Senator  Thompson. —  iSi"ow  you  were  appointed  when  ?  Do 
you  remember  the  date  ?    A.  I  think,  January  17,  1910. 

Senator  Thompson. —  On  that  day  the  mayor  of  the  city 
addressed  to  the  board  of  assessors  a  letter  calling  attention  to  cer- 
tain awards  for  real  estate  or  interests  in  real  estate  that  he  criti- 
cised and  asked  you  to  investigate  them.     A.  He  appointed  a  new 
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boaxd.  Mayor  Gaynor,  about  the  lYth  of  January,  1910, 
appointed  a  new  board  of  assessors  and  this  letter  referred  to  by 
the  Chairman,  that  letter  of  the  mayor's,  was  addressed  to  all  the 
members  of  tlie  board  he  had  appointed,  three  in  number,  myself 
whom  he  designated  as  chairman  and  Mr.  Ormond,  who  is  still  a 
member  of  the  board,  William  E.  Onnond,  and  Mr.  Astarita  is 
the  other  member.     Mr.  Anthony  C.  Astarita. 

Senator  Thompson. — -  You  went  on,  then,  and  made  the  investi- 
gation, didn't  you  ?    A.  Yes. 

Senator  Thompson. — ^And  you  made  a  report?  A.  I  made  a 
report. 

Senator  Thompson. —  What  became  of  that  report?  A.  I  am 
sure  I  don't  know.     You  mean  the  copy? 

Senator  Thompson. —  Was  there  copies  made  of  it  ?  A.  Oh, 
yes. 

Senator  Thompson. — ■  How  many  ?     A.  I  suppose  six  or  eight. 

Senator  Thompson. —  What  was  done  with  them  ?  A.  Well,  the 
mayor  got  one,  I  recall,  and  the  commissioner  of  accounts  got 
another.  My  recollection  is  that  at  the  same  time  he  asked  them 
to  make  an  investigation  also.  Each  member  of  the  board  had  a 
copy.  I  had  a  copy.  Mr.  Ormond  had  a  copy.  The  secretary 
had  a  copy.    There  were  at  least  six,  probably  eight  or  ten. 

Senator  Thompson. —  The  copy  that  you  had  —  what  become  of 
that  ?    Have  you  got  it  ?    A.  'No,  I  haven't. 

Senator  Thompson. —  Ha^'e  you  looked  for  it  ?  A.  Have  I 
looked  for  it  ?  I  know  that  I  haven't  got  it,  because  all  the  papers 
I  had  —  some  papers  referring  to  my  own  data,  to  work  I  did 
after  I  was  dropped  from  the  board  on  the  first  of  January,  1914, 
after  I  had  helped  to  elect  him,  I  was  dropped  from  the  board  '■ — 
I  had  no  use  for  them  further.  I  wasn't  interested  in  those  papers 
after  that. 

Senator  Thompson. —  It  is  simply  a  question  of  dropping  the 
report  out.  A.  This  gives  me  a  fair  opportunity  tO'  say  that  — 
I  think  a  very  fair  opportunity. 
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Senator  Thompson. — ■  I  remember  tlie  campaign.  I  guess  you 
had  something  to  do  with  it.  A.  I  had.  That  is  a  mere  incident. 
I  wasn't  interested  in  anything  affecting  the  board  of  assessors. 

Senator  Thompson. —  I  think  the  comptroller  says  that  the  re- 
sult of  the  election  didn't  turn  on  the  Dual  subway  contracts. 
Now,  you  say  you  haven't  your  copy  ?  A.  ISTo.  I  recollect  very 
well  that  the  office  copy  was  there  a  short  time  before  I  left  the 
office  which  might  be  recovered  as  the  secretary's  copy. 

Senator  Thompson. —  I  am  going  to  say  to  you  that  when  asked 
yesterday  at  the  office,  for  a  copy,  through  Mr.  Morse,  he  was 
informed  by  Mr.  Ormond,  I  think,  the  secretary,  that  the  copy 
wasn't  there  and  that  you  had  it.  A.  Well,  if  he  said  that  you 
ought  to  put  him  on  the  stand.  I  haven't  been  connected  with 
the  board  since  1914.  I  saw  the  report  there  then.  That  was  the 
only  report.     Each  member  of  the  board  had  one  at  the  time. 

Senator  Thompson. —  When  you  left  there  yon  say  there  was  a 
copy  left  there?  A.  I  remember  seeing  a  copy  right  there  before 
I  did  leave,  yes. 

Senator  Thompson. —  Well,  that  is  all,  then,  Mr.  Hennessey. 
We  are  much  obliged  to  you. 

Mr.  Moss. —  I  think  if  he  can  remain  here  a  little  while  longer 
I  can  dispose  of  this  check  matter.  Will  Mr.  Sherman  and  Mr. 
Cohen  please  return  to  the  stand? 

Mr.  Hennessey  leaves  the  stand,  which  is  taken  by  Messrs. 
Sherman  and  Cohen. 

Mr.  Moss. —  The  checks  that  I  called  for  —  have  you  them  in 
your  hands,  Mr.  Sherman?  Would  you  lay  them  down  in  front 
of  you  there  for  a  moment  till  we  get  this  all  together  ?  ISTow,  the 
next  one  is  ISTo.  34,  jSTovember  6 ;  the  next  are  ISTos.  40  and  48  in 
Novembeir  and  December.  The  next  are  ISTo.  64  and  !N"o.  65. 
JSTow,  we  have  the  Equitable  Trust  Company  checks  Nos.  78  to  87 
—  JSTo.  78,  No.  81  and  No.  87.  Then  in  the  Farmers  Loan  & 
Trust  Company  check  No.  7,  and  in  the  Guaranty  Trust  Company 
checks  No.  1001,  No.  1002,  No.  1006  — 

Mr.  Sherman. —  I  don't  seem  to  have  No.  1001  and  No.  1002. 
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Mr.  Moss. —  You  can  look  for  them  and  I  will  go  on  with  the 
others.  ISTo.  1006,  No.  1009,  No.  1017,  No.  1023,  No.  1026, 
No.  1034,  No.  1041,  No^  1050,  No.  1058,  No.  1059,  No.  1071, 
No.  1077,  No.  108,0,  No.  1081,  No.  1082,  No.  1084,  No.  1089, 
No.  1096,  No.  1099,  No.  1101,  No.  1103,  No.  1113,  No.  1142, 
No.  1147,  No.  1152,  No.  1154,  No.  1163,  No.  1168,  No.  1179, 
No.  1183,  No.  1186,  No.  1190,  No.  1192,  No.  1196,  No.  1199, 
No.  1205,  No.  1259,  No.  1264,  No.  1268,  No'.  1273,  No.  1276, 
No.  1277,  No.  1278,  No.  1283,  No.  1284,  No.  1288,  No.  1292, 
No.  1295,  No.  1297,  Nol  1299,  No.  1304. 

Senator  Thompson. —  Now,  in  relation  to  this  matter  here,  I 
can't  help  but- get  out  of  patience.  We  have  had  an  experience 
a  while  ago  with  this  idea  that  the  investigating  committee  is  a 
court.  An  investigating  committee  is  not  a  court;  it  can't  be;  a 
court  is  something  to  try  something  that  you  know,  an  investi- 
gating committee  is  to  find  ont  so'mething  that  you  don't  know. 
That  is  the  difference.  Now,  the  reason  why  I  have  criticised 
the  Guaranty  Trust  Company.  I  don't  want  to  do  you  any  great 
injustice.  I  have  a  great  deal  of  respect  for  the  personnel  of  the 
officers  that  I  know  of,  but  I  can't  help  but  compare  the  matter  in 
which  records  of  the  Interborough  Railroad  Company  have  been 
handled.  We  have  given  the  most  severe  investigation,  have  been 
given  all  the  records  we  asked  for  in  the  firm  of  J.  P.  ]\Iorgan  & 
Co.  They  didn't  ask  us  to  specify,  they  didn't  try.  In  an  investi- 
gation of  this  kind  when  you  are  investigating  something,  trying 
to  find  out  where  a  thing  is,  it  is  ridiculo'us  to  suppose  that  you 
give  the  Guaranty  Trust  Company  the  number  and  date  of  the 
check  of  the  transaction  and  make  a  success  of  the  investigation. 
That  is  what  I  want  to  tell  you.  I  want  to  disagTce  with  you 
about  the  fundamental  principle  that  the  Committee  has  got  to 
tell  you  the  date,  the  nimiber  of  the  check  and  specify  identify- 
ing features  of  every  paper  you  produce. 

Mr.  Garrick. —  I  have  delivered  to  you  over  eight  hundred 
papers  without  specifying  particulars  and  I  have  done  everything 
possible  to  help  this  investigation.  Now,  when  it  comes  to  a 
question  of  the  rights  of  our  client  and  our  relations  to  those 
for  whom  we  are  acting,  I  choose  to  name  the  proposition  of  law 
which  is  involved  in  the  case. 
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Senator  Thompson. —  We  go  to  the  Interborough  — 

Mr.  Garrick. —  The  Interborough  Company  is  under  investiga- 
tion. The  Guaranty  Trust  Company  is  not  under  investigation, 
and  this  Committee  has  no  power  to  investigate  Andrew  Freed- 
man,  who  is  dead,  and  you  ought  to  be  ashamed. 

Senator  Thompson. —  You  ean't  get  away  with  that  stuff.  You 
can't  get  righteous  indignation  over  the  fact  that  somebody  dies. 
If  somebody  performs  an  act  that  is  illegal  and  then  dies  and 
don't  have  to  stand  for  the  result  —  nobody  is  after  dead  men  or 
to  investigate  dead  men,  but  facts  are  facts  and  contracts  are  con- 
tracts, and  if  the  contract  has  got  to  live  because  a  man  partici- 
pated in  it  is  dead,  that  is  a  wrong  idea  and  we  can't  help  that. 
We  are  not  going  into  that,  but  that  is  the  thing  I  want  to  call 
your  attention  to.  I  want  to  say  to  yO'U  that  in  our  experience 
with  concerns  like  Morgan  &  Co.  they  didn't  stand  on  this  thing 
at  all.     They  co-operated  and  turned  their  records  ove!r  to  us. 

Mr.  Garrick. —  I  have  co-operated  with  you  as  fully  as  I  can 
in  justice  to  my  client. 

Senator  Thompson. —  It  is  quite  j)OSsible  that  in  a  tho'Usand 
papers  you  might  turn  over  nine  hundred  and  ninety  that  wouldn't 
be  worth  anything  and  the  other  ten  would  be  worth  something. 
It  might  be  possible  that  you  will  have  the  opportunity  tO'  — 

Mr.  Moss. —  You  misunderstand.  It  is  not  that  you  are  under 
criticism  for  an  intention  to  not  show  anything,  but  you  have  not 
the  same  knowledge  —  you  don't  knovsr  the  little  circumstances 
that  have  come  out  in  the  investigation,  and  while  you  have  with 
great  kindness  and  great  diligence  dug  out  any  papers  and  sent 
them  over,  they  represent  in  your  judgment  what  is  pertinent, 
and  not  in  ours.  The  judgment  of  people  that  have  not  been  here 
and  know  not  the  many  things  that  have  been  to-uched  — 

IsIy.  Garrick. —  For  six  months  this  thing  has  been  going  on 
and  you  have  had  ample  opportunity  to  do  something. 

Mr.  Moss.— No.  1359,  iS^o.  13G5,  Xo.  1366,  No.  1368,  No. 
1372,  No.  1373,  No.  1374,  No.  1381,  No.  1386,  No.  1391,  No. 
1400,  No.  1401,  No.  1405,  No.  1409,  No.  1412,  No.  1428,  No. 
1429,  No.  1435,  No.  1439,  No.  1442,  No.  1457,  No.  1458,  No. 
1476,  No.  1510,  No.  1560,  No.  1565,  No.  1570,  No.  1579  — 
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Mr.  Sherman. —  No,  I  haven't  anything  beyond  that. 

Mr.  Moss.— Well,  No.  1579  is  stated  to  be  a  check  dated 
November  19,  $1Y00.00  endorsed  by  Mr.  Cohen  "  Cash."  Now, 
on  the  National  Banlc  of  Commerce,  No.  14537,  July  5,  1912, 
Bearer,  $300.00  endorsed  by  Mr.  Cohen  "Cash."  No'.  14782, 
September  30,  Bearer,  $1000.00  endorsed  by  Mr.  Cohen  "  Cash." 
No.  15298,  March  3,  1913  — 

Mr.  Sherman. —  I  have  that. 

Mr.  Moss. — All  right.     No.  15326. 

Mr.  Sherman. — All  right. 

Mr.  ]\Ioss. —  Now,  the  United  States  Mortgage  and  Trust  Com- 
pany No.  197  (I  read  from  the  memorandum),  March  5,  1912, 
Bearer,  $200.00  endorsed  by  Mr.  Cohen  "  Cash."  Have  you  any 
of  that  bank  there  ?     A.  Yes,  sir. 

Q.  No.  202  ?    A.  No,  sir.    No.  231. 

Q.  No.  202,  March  12,  1912,  $200.00.  No.  213,  April  24, 
$200.00.  No.  214,  May  27,  $300.00.  No.  216,  May  10,  $200.00. 
Drawn  to  Bearer,  endorsed  by  Mr.  Cohen  in  cash.  No.  217,  May 
22,  No.  219,  No.  223,  No.  224,  No.  231,  No.  232,  No.  234,  No. 
239,  No.  242,  No.  245,  No.  253,  No.  256,  No.  263,  No.  265, 
No.  266,  No.  267,  No.  268„  No.  271,  No.  272.  Have  you  any 
other  checks  in  your  possession  than  those  which  I  have  called 
for,  drawn  to  Bearer  and  endorsed  by  Mr.  Cohen?  .A.  I  think 
it  very  probable.     I  can't  say  definitely. 

Q.  I  have  asked  for  all  that  appear  upon  the  memorandum 
given  me  by  Mr.  Morse,  made  from  the  books.  If  you  find  that 
you  have  other  checks  dravrai  by  Mr.  Freedman  to  Bearer  and 
endorsed  by  Mr.  Cohen,  I  shall  ask  yon  to  look  for  them  and  at 
a  convenient  time  to  let  me  know  about  it.  Now,  Mr.  Cohen, 
will  you  kindly  look  at  those  checks? 

Mr.  Garrick.- — Mr.  Sherman  will  keep  possession  of  the 
checks. 

Mr.  Moss. —  Can't  Mr.  Cohen  look  at  them 

Mr.  Garrick. —  No. 

Senator  Lawson. —  What  is  the  objection  to  that? 


1210     Investigation  op  Public  Seevice  CoMMissioisrs 

Mr.  Garrick. — ■  I  have  stated  my  objections  before,  Senator 
Lawson.  I  have  stated  my  objections  before.  I  repeat  that  the 
Guaranty  Trust  Company  is  perfectly  willing  to  do  everything  it 
possibly  can  to  help  this  Committee,  but  that  it  will  not  surrender 
papers  for  the  inspection  of  any  one  other  than  its  employees 
unless  those  papers  are  relevant  and  pertinent  to  the  inquiry  of 
this  Committee,  and  then  only  with  the  witness  upon  the  stand, 
who  can  refresh  his  recollection. 

Senator  Lawson. —  What  is  Mr.  Cohen's  relation  to  Mr. 
Freedman  ? 

Mr.  Garrick. —  He  has  no  relation  to  him. 

Mr.  Moss. — ■  Mr.  Cohen  says  he  was  secretary  to  Mr.  Freedman. 

Senator  Lawson. —  What  is  the  status  of  the  Guaranty  Trust 
Company  ? 

Mr.  Moss. —  Executors  of  Freedman. 

Senator  Lawson. —  The  Chair  will  direct  that  Mr.  Cohen  be 
permitted  to  pass  upon  the  checks  in  the  presence  of  the  Guaranty 
Trust  Company's  representative  and  employee. 

Mr.  Garrick. —  Our  instructions  to  Mr.  Sherman  is  that  he 
shall  permit  no  one  to  examine  the  checks,  and  I  make  the  fur- 
ther statement  that  this  course  of  the  conduct  is  preempted  by  the 
actions  of  the  Committee,  when  a  voluntary  examination  was 
permitted. 

Senator  Lawson. —  Do  you  understand  that  this  is  a  Committee 
of  the  Legislature  investigating  a  matter  pertaining  to  the  Public 
Service  Commission,  in  which  the  late  Ajidrew  Freedman  was 
part  and  parcel  of  one  of  the  utility  corporations? 

Mr.  Garrick. —  I  know  that  Mr.  Freedman  was  a  director  of  a 
great  number  of  public  utility  corporations. 

Senator  Lawson. —  You  understand  it  is  entirely  within  the 
scope  of  power  of  a  legislative  committee  to  direct  matters  per- 
taining to  the  investigation  to  be  produced  and  examined  by 
proper  witnesses  ? 

^h'.  Garrick. —  Yes,  I  do. 

Mr.  Moss. —  The  dates  of  these  checks  are  close  to  and  inclu- 
sive of  the  dates  when  steps  were  talcen  in  the  subway  negotiations 
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with  the  city  Oif  New  York  that  have  already  been  discovered  by 
this  Committee  and  not  pertinent  to  its  investigation. 

Senator  Lavi^son. —  What  is  the  real  objection?  Is  it  because 
within  the  short  period  in  which  this  Committee  have  power  to 
prosecute  the  examination  of  witnesses  that  you  stand  upon 
alleged  rights  to  protect  your  client  and  not  to  permit  the  examina- 
tion of  these  papers  ? 

Mr.  Garrick. — ■  ISTone  whatsoever.  The  Committee  has  had 
knowledge  of  these  papers  for  almost  six  months  and  they  have 
taken  no  steps  to  force  such  alleged  rights  as  they  think  belong- 
to  them  in  connection  therewith,  but  the  stand  that  we  have 
taken  is  based  upon  our  plain  legal  duty  to  our  clients.  We  are 
acting  as  fiduciaries.  We  haven't  the  right  to  disclose  private 
papers  belonging  to  us  in  a  trust  capacity. 

Mr.  Moss. — ■  Mr.  Chairman,  that  this  is  an  effort  to  hamper 
the  Comniittee  and  prevent  it  from  getting  evidence  from  Mr. 
Freedman's  accounts  is  apparent  from  the  fact  that  these  very 
checks  have  been  submitted  to  Mr.  Morse  and  have  not  been  kept 
private  —  that  they  have  been  made  the  subject  of  the  report. 
I  am  now  examining  the  witness  who  endorsed  those  checks  and 
for  the  purpose  of  refreshing  his  recollection  if  he  should  see  the 
very  checks  that  he  drew  and  endorsed  it  would  help  his  recol- 
lection —  Mr.  Cohen's  recollection  —  to  tell  us  about  them.  Those 
checks  have  not  been  made  private;  they  have  been  made  public 
to  this  Committee.  They  have  been  made  public  to  this  Com- 
mittee by  the  statement  of  Mr.  Garrick,  who  says  he  gave  Mr. 
Morse  full  access  to  them,  so  the  knowledge  of  those  checks  has 
not  been  kept  from  us,  but  when  we  want  to  put  the  knowledge 
of  those  checks  before  Mr.  Cohen,  who  endorsed  and  cashed  them, 
then  for  the  first  time  the  great  duty  to  Mr.  Freedman  is  con- 
sidered, and  I  suppose  the  fear  is  that  through  Mr.  Cohen's  testi- 
mony it  will  transpire  that  some  of  these  cheeks  went  to  some 
public  officials  of  the  city  of  New  York. 

Senator  Lawson. — ■  It  is  clearly  apparent  to  the  Chair  that  the 
statement  made  by  Mr.  Garrick  that  he  has  been  at  all  times  ready 
a,nd  willing  to  co-operate  with  the  Committee  is  not  and  cannot 
possibly  be  correct  or  accurate  because  to  quibble  over  the  act 
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of  the  private  secretary  of  the  deceased  to  refresti  his  memory  by 
scrutininzing  these  checks  of  the  deceased  in  the  presence  of  the 
employee  of  the  Guaranty  Trust  Company  or  of  the  counsel  for 
the  deceased  is  equivocahle. 

Mr.  Grarrick. —  Senator  Lawson,  might  I  state  that  in  Febru- 
ary Mr.  Perley  JMorse  appeared  at  the  Guaranty  Trust  Com- 
pany pursuant  to  an  arrangement  made  between  Mr.  Bainbridge 
Colby,  who  then  filled  the  position  now  occupied  by  Mr.  Moss, 
and  at  that  conference  it  was  arranged  that  an  examination  of 
these  papers  should  be  made  and  that  only  such  papers  as  were 
relevant  and  pertinent  to  the  inquiry  were  to  be  made  public  in 
any  manner  whatsoever.  Since  that  time  the  Guaranty  Trust 
Company  has  repented  of  having  given  such  permission  because 
of  the  abuse  of  privilege  accorded  from  one  gentleman  to  another 
reputable  gentleman. 

Senator  Lawson. —  What  abuse  do  you  refer  to  ? 

Mr.  Garrick. — ■  I  refer  to  the  abuse  of  correspondence  which 
has  appeared  in  public  print,  the  so-called  Quigg  letters,  for  one 
thing.     Some  of  these  papers  — 

Senator  Lawson. —  What  has  that  got  to  do  with  you  ? 

Mr.  Garrick. — A  great  deal  has  been  said  in  the  newspapers. 

Senator  Lawson. — Are  you  counsel  for  Mr.  Quigg  ? 

Mr.  Garrick. —  I  wish  I  were. 

Senator  Lawson. —  Irrespective  of  any  jurisdiction  of  this 
Committee  of  your  confidential  relation  to  the  estate  of  the 
deceased,  you  don't  want  to  go  down  on  record  as  having  this 
Committee  believe  for  a  moment  that  because  of  any  incident 
relating  to  Mr.  Quigg  which  is  entirely  irrelevant  that  you  want 
to  have  yourself  go  on  record  because  of  the  Quigg  correspondence 
that  you  now  advise  your  client  and  repent  on  your  fo^rmer  open- 
heartedness  not  to  give  this  Committee  information  it  should 
have? 

Mr.  Garrick. —  The  Committee  has  the  information.  I  don't 
quibble  upon  the  conduct  of  the  so-called  matter.  I  do  object 
to  the  publicity  given  in  the  papers  as  to  various  checks  of  Mr. 
Preedman  which  were  stated  to  be  large  cash  payments,  etc.,  when 
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the  fact  that  there  were  such  checks  appeared  in  this  examination 
which  have  a  connection  with  this  inquiry  has  in  no  way  been 
made  apparent. 

Mr.  Moss. —  We  want  to  make  it  apparent  through  Mr.  Cohen. 

Mr.  Garrick. —  Go  ahead  and  make  it  through  Mr.  Cohen. 

Mr.  Moss. —  Go  ahead  and  show  Mr.  Cohen  the  checks. 

Mr.  Garrick. —  Mr.  Cohen  is  not  to  see  any  checks. 

Mr.  Moss. —  You  are  retained  by  the  people  that  want  to  keep 
this  investigation  from  going  forward.  That  is  very  plain,  and 
so  far  as  the  Quigg  letters  are  concerned,  perhaps  you  don't  know 
that  those  Quigg  letters  were  pertinent  to  this  investigation  and 
have  been  put  on  the  record  of  this  investigation.  It  turned  out 
that  those  checks  were  paid  for  matters  relating  to  this  Commit- 
tee, or  a  portion  of  them.  Now,  then,  will  you  kindly  read  the 
first  of  those  checks  and  let  Mr.  Cohen  see  that  his  own  endorse- 
ment is  on  the  check  ? 

Mr.  Garrick. —  I  direct  the  witness  not  to  — 

Senator  Thompson. —  You  refuse  to  turn  these  checks  over  to 
counsel  and  you  refuse  to  let  the  witness  see  them,  with  his  signa- 
ture on  the  back?  You  refuse  to  turn  the  checks  over?  You 
are  up  here  with  a  childlike  proceeding  with  a  man  with  a  lot  of 
checks  in  his  hand,  but  you  hang  on  to  the  checks  and  won't  show 
them  to  anybody.  You  say  you  complied  with  the  subpoena.  We 
won't  waste  any  more  time  with  you,  not  a  minute.  The  attitude 
of  the  Guaranty  Trust  Company,  whom  I  assume  j'ou  represent, 
is  perfectly  understood  by  this  Committee. 

Mr.  Moss. —  Mr.  Sherman,  you  don't  know  what  was  done  with 
the  proceeds  of  those  checks  ?    A.  No,  sir. 

Mr.  Moss. —  Mr.  Cohen,  you  don't  want  to  be  dra^vn  into  this 
mess.  Is  there  any  one  here  but  yourself  that  can  tell  what  was 
done  with  the  proceeds  of  that  check  ? 

Mr.  Cohen. —  I  doubt  it. 

!Mr.  iloss. —  If  you  could  see  thooe  checks  with  your  initial 
upon  them,  the  dates  and  the  circumstances,  you  might  be  able 
to  tell  what  was  done  with  the  proceeds? 
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Mr.  Cohen. —  Yes. 

Mr.  Garrick. — 

Senator  Lawson. —  You  have  no  standing  before  this  Com- 
mittee. 

Senator  Thompson. —  Call  the  Sergeant-at-Arms ;  we  will  see 
whether  yon  stand  before  this  Committee. 

Senator  Lawson. — ■  The  attorney  has  understood  not  to  inter- 
'rupt  any  further. 

Mr.  Moss. —  I  suggest  the  Sergeant  sit  there. 

Mr.  Moss  (to  Stenographer). — Did  you  get  a  question  and  an 
answer  ? 

(To  Witness). —  If  you  should  see  these  checks  or  some  of 
them  with  the  memorandum  upon  them  you  might  be  able  to  tell 
what  was  done  with  the  proceeds,  could  you  not?    A.  Yes,  sir. 

Mr.  Moss. —  But  of  course  if  Mr.  Sherman,  who  is  sitting 
right  close  to  you,  refuses  to  let  you  see  the  checks  you  can't  do 
that?     A.  Yes,  I  can. 

Mr.  Moss. —  Proceed  and  do  it.  A.  All  those  checks  that  you 
have  refeiied  to,  if  you  will  permit  me  to  say  it  is  very 
amusing  — ■ 

Mr.  Moss. —  You  have  not  heard  the  amounts  of  them  read. 
A.  I  know  all  the  amounts.  All  checks  that  were  made  out  to 
bearer  that  I  endorsed,  I  know  what  purpose  they  were  put  to. 

Mr.  J\Ioss. —  Have  you  in  memory  the  amounts  of  all  of  those 
checks?  A.  Some  may  have  been  two  or  three  or  five  or  seven 
hundred. 

Senator  Lawson. —  Kindly  bear  with  the  co'unsel. 

Mr.  Moss. —  Are  there  any  drawn  for  larger  amounts  than 
seven  ?    A.  May  have  been  for  a  thousand. 

Mr.  Moss. — Any  more  than  a  thousand?  A.  May  have  been 
for  two  thousand. 

Mr.  llfoss  —  Do  you  remember  the  amounts  of  those  checks  ? 
A.   Not  every  check,  no,  sir. 
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Mr.  Moss. —  Do  you  know  what  Mr.  Freedman  did  with  each 
one  of  those  checks  ?    A.  They  were  used  for  his  living  expenses. 

Mr.  Moss. —  If  you  saw  some  of  these  checks  you  might  be  able 
to  recall  the  circumstances  in  which  they  were  issued  ?  A.  Usual 
circumstances,  Mr.  Moss. 

Mr.  Moss. —  You  are  giving  us  a  general  answer,  of  course. 
Usual  circumstances.  A.  There  was  no  special  incident  connected 
with  any  one  of  the  bearer  checks  that  were  made. 

Mr.  Moss. —  How  do  you  know  ?  A.  Xot  to  my  knowledge. 
By  Mr.  Moss : 

Q.  It  was  some  years  ago  and  there  were  many  of  them.  Coun- 
sel say  there  may  be  more.  I  have  called  for  such  as  my  memo- 
randum says.  You  don't  care  to  inform  me  if  you  know  of  the 
circumstances  of  those  checks?  A.  If  there  had  been  any  devia- 
tion from  the  regular  line  of  procedure  I  should  certainly  recol- 
lect it.  I  just  took  the  checks  to  the  bank  and  cashed  them  and 
brought  the  money  to  Mr.  Freedman  and  he  used  them  for  his 
living  expenses.  He  was  worth  a  lot  of  money  and  had  to  spend 
a  lot  of  money. 

Q.  Here  is  check  No.  30,  October  30,  1912  — 

Senator  Lawson. — ■  Just  a  moment.  You  can't  take  down  the 
minutes  of  this  meeting. 

Mr.  Garrick. — 

Senator  Thompson. —  You  oan't  come  here  —  I  won't  let  you 
come  here  —  and  insult  the  members  of  the  Legislature.  You 
have  got  to  be  a  gentleman  while  you  are  here  or  we  will  ask  you 
to  step  out,  and  then  if  you  don't  do  it  we  will  put  you  out,  and 
your  man  will  not  be  permitted  to  take  this  testimony  because 
we  don't  permit  anybody  to  do  it  and  you  can't  do  it.  That  is 
all  there  is  to  it;  that  settles  it  absolutely. 

Mr.  Moss. —  Mr.  Cohen,  you  have  said  — 
Senator  Thompson. —  Put  that  man  out.     If  he  takes  any  more 
testimony  we  will  take  him  out  of  the  room. 

Mr.  Garrick. —  I  think  I  will  let  you  eject  the  man. 
Senator  Thompson. —  We  will  suspend. 
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Mr.  Moss. —  Wait  a  minute. 

Senator  Tliompson. —  Take  him  out  and  destroy  his  record. 

Mr.  Garrick. — ^  Let  them  eject  you. 

Senator  Thompson. —  Put  him  out.  You  may  stay  if  you  don't 
take  any  notes. 

ilr.  Garrick. —  You  will  continue  taking  notes  as  long  as  you 
are  in  the  room.     Let  them  eject  you. 

Senator  Lawson. —  I  want  to  place  on  the  record  that  it  is 
entirely  uncalled  for  for  a  member  of  the  bar  of  this  city  to  come 
before  a  Legislative  Investigating  Committee  of  the  Legislature 
of  the  State  of  Xew  York  and  show  the  disrespect  that  this  Mr. 
Garrick  has  displayed,  and  further  say  that  if  Mr.  Garrick  con- 
tinues to  display  that  sapae  disposition  before  this  Committee, 
this  Committee  will  remove  him  from  these  hearings. 

]\Ir.  Moss. —  Mr.  Chairman,  you  might  as  well  take  the  posi- 
tion you  ought  to  take.  You  directed  that  man  who  was  writing 
to  stop  writing.  Mr.  Garrick  directed  him  to  continue  writing. 
Mr.  Garrick  directed  him  to  disobey  you,  and  if  you  have  any 
respect  for  us  and  yourself  you  will  order  Mr.  Garrick  to  be 
removed  like  the  other  man,  and  I  wait  to  see  you  do  it. 

Senator  Lawson. —  Just  one  question  first. 

]\Ir.  Moss. —  I  am  not  accustomed  to  temporizing  with  this  fool 
business.  He  has  interfered  and  he  is  disrespectful  to  the  Com- 
mittee now. 

Eef  erring  to  your  statement,  Mr.  Cohen,  that  you  had  an  unde- 
viating  rule  and  all  these  moneys  were  used  for  Mr.  Preedman's 
personal  expenses,  I  call  your  attention  to  the  items  in  my  notes 
here  which  show  on  the  Bankers  Trust  Company  cheek  No.  29, 
October  30,  1913,  to  bearer,  $5,000.00;  No.  30,  the  same  day, 
October  30,  bearer,  $15,000.00;  No.  31,  October  31,  the  next  day, 
$1,000.00;  on  November  1,  the  next  day,  $9,000.00.  These 
checks  are  all  drawn  to  bearer,  all  on  the  Bankers  Trust  Company- 
endorsed  by  you  and  all  cashed.  That  is  $30,000.00  in  four 
checks  drawn  in  three  days  on  one  bank  while  other  checks  are 
being  drawn  on  other  banks.     Thirty  thousand  dollars.     Now,  do 
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you  say  that  those  checks  were  for  the  li\-ing  expenses  of  Mr. 
Freedman  ?     A.  As  far  as  I  know  they  were. 

Q.  As  far  as  yon  know?  Don't  you  know  they  were  for  other 
purposes  ?    A.  Xo,  sir. 

Q.  Don't  yo\i  know  that  in  October  and  ISTovember,  1912,  Mr. 
Freedman  had  other  reasons  for  spending  $30,000.00  by  blind 
bearer  checks  than  for  plain,  personal  living  expenses  ?  A.  Abso- 
lutely not. 

Q.  Those  are  only  a  beginning  —  the  first  four  of  those  checks 
—  and  I  can  well  understand  how  Mr.  Garrick  can  represent  Mr. 
Fi-eedman  and  allow  the  Morgan  and  other  factors  to  stop  this 
investigation. 

Senator  Thompson. —  I  don't  think  we  have  a  right  to  lay  it 
to  Morgan  &  Co. 

Mr.  Moss. —  He  represents  its  along  the  line. 

Senator  Lawson. —  He  is  not  representing  the  Guaranty  Trust 
Company,  too? 

Senator  Thompson. —  Morgan  took  no  such  attitude  before  this 
Committee. 

Mr.  Moss. —  The  examination  will  go  right  along.  $30,000.00 
at  a  lick  right  at  the  head  of  the  line. 

Senator  Lawson. — ^It  is  now  very  late;  we  will  suspend  until 
3  o'clock. 

Suspension. 


AFTEENOON  SESSION 

]\[eeting  called  to  order  at  3  o'clock.  Senator  Thompson  in  the 
chair. 

]\Ir.  Moss. —  Mr.  Cohen,  please  return  to  the  stand. 
ilr.  Cohen,  also  Mr.  Sherman,  take  the  stand. 

By  Mr.  Moss: 

Q.  Xow,  Mr.  Cohen,  we  were  talking  about  the  Bankers  Truat 
Company  account  and  I  find  that  between  October  30  and  Decem- 
6—39 
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ber  19  ttere  were  nine  cheeks  drawn  on  that  account  to  bearer, 
and  cashed  by  you,  amounting  to  $33,000.00.  October  30,  1912, 
to  December  19.  You  don't  mean  to  say  that  that  was  all  for 
living  expenses  ?  A.  So  far  as  my  knowledge  is  concerned,  Mr. 
Moss. 

Q.  But  he  was  drawing  his  living  expenses  from  other  bank 
accounts.  In  the  Guaranty  Trust  Company  on  ISTovember  1  there 
v.-as  $J,.:.00  00  and  on  December  24  $550.00.  A.  We  had  no 
fixed  rules  what  time  to  drawing  the  living  expenses. 

Q.  I  am  showing  yoi;  !:hat  that  night  account  for  living  expenses 
and  obviously  these  drafts  of  bearer  checks  upon  this  Bankers 
Trust  Company  a  :9unt  must  have  been  for  something  else. 

Senator  Thompson. —  What  time  were  they  drawn  ? 

Mr.  Moss. —  Between  October  30  and  December  19.  At  the 
same  time  yO'U  draw  on  the  United  States  Mortgage  and  Trust 
Compajiy  $4,800.00,  October  25  $2,500.00  —  all  bearer  checks. 
In  that  period  you  have  therefore  $33,000.00  from  the  Bankers 
Trust  Company,  $3,300  from  the  United  States  Mortgage  and 
Trust  Company  and  $2,050.00  from  the  Guaranty  Trust  Com- 
pany, making  a  total  of  $38,350.00  drawn  out  by  bearer  checks 
between  October  30,  1912,  and  December  19,  1912.  You  don't 
mean  to  say  that  was  all  for  living  expenses  I  A.  I'd  consider 
that  as  all  living  expenses. 

Q.  You'd  consider  that  as  all  living  expenses  i  A.  As  far  as 
my  knowledge  is  concerned. 

Q.  Wei],  now,  I  think  my  purpose,  ^Ir.  Chairman,  so  far  as 
the  checks  that  have  been  disclosed  are  concerned,  will  be  shown 
by  the  summary  that  I  have  made  from  ^Ir.  ^Morse's  statement 
which  was  furnished  me.  I  find  123  checks  drawn  upon  several 
banks,  drawn  to  bearer,  endorsed  and  cashed  by  ilr.  Cohen,  total- 
ing $;j(), 400.00,  which  is  an  average  of  $853.00  a  check.  I  go 
just  a  little  further. 

Senator  Thompson. — ■  Did  you  draw  those  checks  ?     A.  Yes. 

Senator  Thompson. — ^Did  he  tell  you  what  they  were  for 
when  they  were  drawn?  How  did  you  get  them?  A.  He  just 
told  me  to  draw  a  check  to  bearer. 
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Senator  Thompson. —  How  did  lie  do  that?  A.  A&ked  me  to 
do  it. 

Senator  Thompson. —  What  did  he  call  you?     A.  Mr.  Cohen. 
Senator  Thompson. —  He'd  say,  '•  Mr.  Cohen,  draw  a  check  ?  " 
A.  •'  Will  you  draw  a  check  to  bearer  ?  " 

Senator  Thompson. —  Did  he  tell  you  how  much  ?  A.  Three, 
four  or  five  hundred,  whatever  amount. 

Senator  Thompson. —  That  is  all  he  would  say  ?     A.  Yes. 

Senator  Thompson. —  Then  you'd  write  a  check,  he'd  sign  the 
check,  then  you'd  go  to  the  bank  and  get  the  money.  You  were 
with  him  six  years,  Vv'eren't  you  ?    A.   Yes,  sir. 

Senator  Thompson. —  You'd  have  been  there  yet  if  he  had  lived. 
Then  he  wouldn't  tell  you,  "Go  to  the  bank;  "  you'd  simply  let 
him  sign  the  check  and  you'd  go  to  the  bank  and  get  the  money. 
Then  what  would  he  do  with  it  ?    A.  He'd  put  it  in  his  pocket. 

Senator  Thompson. — Anybody  present  when  you  gave  him  this 
money  I  A.  Somebody  may  have  been  in  the  room.  It  was  no 
secret  about  giving  him  the  money.  May  I  ask  you  a  question? 
The  total  you  give  there  of  $90,000.00  extends  over  five  or  six 
years. 

Mr.  iloss. —  Extends  from  1912  to  1914.  Some  of  them  run 
into  1915.  A.  I  should  suggest  that  that  is  not  a  large  amount 
of  money  when  you  consider  Mr.  Freedman  was  a  wealthy  man 
and  lived  accordingly. 

By  Mr.  Moss: 

Q.  He  must  have  got  his  living  expenses  apart  from  you  and 
through  other  checks,  because  there  are  whole  stretches  when  he 
is  not  getting  anything  at  all.  These  only  happen  to  be  the  bearer 
checks.  You  don't  mean  to  say  he  got  his  living  expenses  out  of 
the  bearer  checks '.     A.  I  wouldn't  say  that. 

Q.  Of  course  not.  I  am  not  finding  it  peculiar  that  there  are 
a  whole  lot  of  checks  which  are  blind,  concerning  the  disposition 
of  which  there  is  no  record,  totaling  up  an  average  of  $853 
apiece,  amounting  to  the  sums  that  I  have  mentioned.  Was  there 
a  complete  set  of  books  kept  ?    A.  I  kept  a  complete  set  of  books. 
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Q.  You  kept  everything,  ledgers  down  to  cash  books  ?  A.  Yes, 
sir. 

Q.  Wasn't  there  any  entry  in  some  books  that  showed  what  dis- 
position was  made  of  this  money  ?  A.  It  was  charged  up  against 
his  personal  account,  as  living  expenses. 

Q.  Was  nothing  charged  against  personal  account  but  these 
bearer  checks  ?  And  various  sundry  bills  which  were  paid  by 
check?  A.  ilany  of  his  checks  for  personal  expenses  were  drawn 
to  some  firm  or  person. 

Q.  To  some  person  ?    A.  They  went  to  the  same  account. 

Q.  There  is  nothing  in  the  account  to  show  how  this  money 
was  used.    Is  that  right  ?    A.  That  is  right. 

Q.  1  will  put  this  list  in  evidence  asking  Mr.  Morse,  who 
already  Ims  been  sworn,  was  this  statement  from,  which  I  have 
drawn  these  checks  made  up  by  you  for  the  Committee  ? 

Mr.  Morse. —  Yes,  sir. 

Q.  By  examination  of  checks  and  books  of  account? 

Mr.  Morse. —  By  examination  of  checks,  cancelled  checks  and 

check  book  stubs. 

Q.  Mr.  Sherman,  a  question.  You  said  there  probably  were 
other  bearer  checks  than  those  I  called  for.  Have  you  been  able 
to  find  them?     A.   (by  Mr.  Sherman.)   ~So,  sir. 

Q.  Have  you  looked  for  them  ?    A.  I  have  not  looked  for  them. 

Q.  How  do  you  account  for  the  fact  that  there  may  be  other 
bearer  checks  than  those  which  are  shown  upon  this  statement  of 
Mr.  Morse's  ?  A.  I  didn't  state  that  there  were  not  any.  I  could 
not,  so  I  had  to  state  there  might  be.  I  really  don't  believe  there- 
are.  Of  course  they  know  by  the  number  of  vouchers;  they  went 
over  the  vouchers  quite  a  number  of  times. 

(}.  Have  you  checked  up  the  vouchers  against  the  stub  books? 
A.  Xo,  sir. 

Q.  You  simp]}'  don't  know?    A.  No.     I  don't  know. 

Q.  I  think  that  is  all  from  these  two  witnesses,  Mr.  Chairman. 

Senator  Thompson. —  The  incident  is  closed.  We  sent  out  a- 
subuocna  to  Charles  O'Malley,  but  it  was  returned.  He  left  night 
before  last  and  the  report  is  that  lie  went  to  Alexandria  Bay.  We 
inquired  at  the  hotel  which  was  given  at  the  comptroller's  office 
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as  tke  place  where  he  was  stopping,  but  he  has  left  there  and  gone 
to  live  at  St.  Lawrence  Park.  He  was  given  process  service  there 
and  then  it  developed  that  he  had  left  the  day  before  and  gone 
over  into  Canada  fishing.  We  have  been  unable  to  serve  his 
process  in  Canada  and  he  returned  to  New  York.  Mr.  O'Malley's 
(presence  is  very  jnuch  desired  by  this  Committee,  and  owing  to 
matters  which  we  will  call  the  attention  of  the  Committee  through 
the  apparent  altercation  and  lack  of  understanding  which  the 
comptroller  testified  had  existed  between  himself  and  the  mayor 
of  the  city.  Mayor  Gaynor,  and  on  perusing  certain  letters  written 
by  Mayor  Gaynor  and  on  investigation  of  certain  facts  which  per- 
tain to  the  administration  of  Mr.  O'Malley  in  the  office  of  the 
assessor  of  this  city,  to  which  facts  Mayor  Gaynor  publicly  made 
criticism  when  he  became  mayor,  and  with  reference  tO'  those 
facts  and  v?ith  reference  to  the  fact  that  Mr.  O'Malley,  notwith- 
standing this  has  been  kept  in  the  comptroller's  offi.ce  continuously 
in  a  confidential  place  and  a  place  connected  with  that  sort  of 
thing,  and  owing  to  other  facts  which  are  in  the  possession  of  the 
Committee,  it  is  very  important  that  Mr.  O'Halley's  testimony 
be  had.  And  Mr.  O'Halley  is  in  Canada.  Hefuses  to  come  out,  as 
far  as  I  can  find,  until  after  this  Committee  adjourns.  I  don't 
care  to  make  any  further  comment  on  it.  If  when  Mr.  O'Malley 
comes  out  of  the  woods,  I  mean  out  of  the  fishing  water,  he  will 
come  before  this  Committee ;  we  will  sit  to  hear  him. 

Mr.  Moss. —  He  is  under  the  direction  of  the  comptroller,  isn't 
he? 

Senator  Thompson. —  I  suppose  so. 

Mr.  Moss. —  The  comptroller  has  promised  to  be  present  at  a 
future  occasion  and  to  give  lis  everything  we  want.  That  is  one 
thing  absolutely  that  we  want. 

Senator  Thompson. — ■  There  is  nothing  else  to  take  up.  It  is  a 
kind  of  matter  that  won't, pay  to  investigate  unless  it  is  done  with 
authority.     You  appreciate  that. 
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Mr.   Heitry  H.   Kleikt  takes  the  stand   and,  having  been 
sworn  testifies  as  fallows: 

By  Mr.  Moss: 

Q.  You  have  had  some  knowledge  of  public  affairs  in  the  city 
of  Xcw  York  for  a  number  of  years  past.  Wow,  we  have  been 
interested  in  the  proposition  that  the  debt  margin,  out  of  which 
subways  might  have  been  constructed  by  the  city,  has  been  frit- 
tered away  by  various  people.  Have  you  paid  attention  to  that 
subject  ?     A.  I  have,  some. 

Q.  And  have  you  published  facts  in  connection  with  that  sub- 
ject?    A.  I  have. 

Q.  One  time  you  published  a  paper  called  "  Klein's  Weekly." 
A.  I  did. 

Q.  And  in  that  paper  did  you  call  attention  to  what  you  called 
the  uneconomic  way  in  which  the  city  was  being  administered  and 
the  way  the  debt  margin  was  being  used  up?  A.  I  did  in  prac- 
tically every  issue. 

Q.  And  in  making  those  publications,  did  you  hold  any  officers 
of  the  city  to  account  by  name?    A.  I  did.     Those  in  office  now. 

Q.  What  officers  of  the  city  government  did  you  hold  to  blame 
for  these  expenditures  that  you  criticised?  A.  Particularly  the 
nia}*or,  the  comptroller  and  the  former  president  of  the  board  of 
aldermen,  Mr.  McAneny. 

Q.  You  are  the  gentleman  that  the  mayor  expressed  a  dislike 
for  ?    A.  I  suppose  so. 

Q.  Yo'U  have  published  what  you  had  to  say  about  that  un- 
economical administration  of  the  city  government  in  such  form 
that  he,  as  well  as  all  other  citizens,  could  read  it  ?  A.  May  I  say 
that  I  am  not  surprised  that  the  mayor  expressed  any  dislike  for 
me,  because  his  dislike  in  this  instance  is  provoked  by  my  work  for 
this  Committee.    The  mayor  — 

Q.  Please  don't  let  us  get  into  the  question  of  the  personal  dis- 
like except  so  far  as  it  may- be  related  to  actual  subjects  under 
investigation ;  the  particular  thing  I  want  to  call  your  attention  to 
is  that  criticism  and  the  facts  underlying  it  which  have  reference 
to  the  wasting  of  the  city's  substance.  A.  That  is  just  what  I 
intended  to  say.  The  immediate  provocation  for  the  mayor's 
attack  on  me  or  his  aspersion,   is  the  fact  that  his  attempt  to 
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stampede  this  Committee  and  the  town  with  his  accusations 
against  the  priests  didn't  go  as  easily  and  as  smoothly  as  he 
thought.    My  own  notion  is,  and  I  think  it  is  right  — 

Q.  I  don't  care  about  that  part  of  it.  A.  That  is  the  climax  of 
other  things. 

Q.  Stick  to  this  line  that  I  am  directing  your  thought  on  now. 
The  disbursing  of  the  funds  of  the  city.  What  matter  did  you 
particularly  refer  to  ?  A.  I  referred  to  all  matters  bearing  on  ex- 
penditures by  the  city  of  JSTew  York,  particularly  the  South  Brook- 
lyn terminal  matter,  of  which  Mr.  Mitchel  is  responsible  as 
chairman  of  the  board  of  aldermen  and  now  as  mayor;  the  court 
house  improvement,  so-called,  at  the  city  hall  here,  for  which  Mr. 
McAneny  is  responsible;  for  commitment  of  ten  million  dollars 
for  waste  of  lands. 

Q.  How  much  was  involved  in  the  South  Brooklyn  matter? 
A.  Mr.  Mitchel's  estimate  is  eleven  million,  ilr.  Prendergast's  is 
fifteen  Tnillion.  If  the  city  purchases  docks  to  the  amount  of  ten 
million  dollars  it  will  make  a  total  of  twenty-one  million.  That 
report  of  Mr.  Mitchell's  was  submitted  to  the  Board  of  Estimate 
in  July,  1911,  or  thereabouts.    It  was  passed  some  time  thereafter. 

Q.  Don't  get  into  a  discussion  of  any  individual  matter.  Let's 
have  them  all  generally  first.  You  mention  the  South  Brooklyn 
matter  and  give  me  the  approximate  figures  for  it.  You  have 
mentioned  the  court  house.  ITow  mention  the  last.  A.  Dream- 
land Park.  The  city  took  an  option  of  one  million  dollars  fro-m 
William  H.  Reynolds.  East  River  Park.  An  option  for  one 
million  three  hundred  thousand  dollars,  from  friends  of  the  mayor 
and  McAneny  and  I  believe  the  comptroller.  Seaside  Park,  Coney 
Island,  which  is  no  park  at  all,  but  a  sand  dune  250  acres  in 
area.  City  took  an  option  for  one  million  two  hundred  fifty 
thousand  dollars  from  friends  of  the  comptroller.  Mr.  ]\IcAneny 
is  a  side  issue  in  that.  Altogether  these  projects.  Dreamland, 
Seaside  Park,  East  River  Park  and  South  Brooklyn  Railway  and 
the  court  house,  totaled  about  forty-five  million  dollars.  In  an 
issue  of  my  newspaper  of  June  14,  1913,  I  summed  up  the  situa- 
tion and  asked  in  the  headline,  "  How  will  !N"ew  York  City  be 
financed  during  the  next  five  years  ?  "  showing  the  city's  available 
borrowing  margin  to  be  only  eleven  million  dollars  and  showing 
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very  clearly  that  tlie  city  had  requests  for  improvements  beyond 
the  city's  debt  borrowing  power  to  fulfill. 

In  every  other  issue  I  gave  details  of  city  extravagances  and 
expenditures,  summed  up,  as  I  say,  in  those  particular  'projects 
which  were  the  most  important.  I  said  in  my  newspaper  in  nearly 
every  issue 'for  the  last  six  months  of  the  paper  that  John  Purroy 
Mitchel  was  not  qualified  to  be  mayor  Of  the  city,  that  he  was 
unrestrained  and  his  roots  were  not  in  the  ground,  and  I  say 
now  — 

Q.  Don't  let's  do  it  in  that  way.  Take  the  jiarticular  matters 
and  discuss  them. 

Senator  Thompson. —  In  the  situation,  of  course,  I  don't  blame 
Mr.  I^lein  for  feeling  personally  a  little  hot  under  the  collar,  as 
you  say,  but  that  question  has  come  where  there  has  no  fact  been 
given  to  the  chairman  of  this  Committee  on  the  question  which 
was  raised,  and  we  have  assumed  that  there  is  nothing  to  the  sug- 
gestion and  no  reason  except  the  question  of  personal  likes  and 
dislikes  which  ought  not  to  count  as  'far  as  we  are  concerned. 

^ilr.  Moss.— 1  want  Mr.  Klein  to  have  the  testimony  that  he 
gives  rest  entirely  on  facts.  1  want  him  to  give  facts  and  not  his 
opinions. 

A.  I  want  to  make  it  plain  without  going  any  fui'ther  in  this 
matter  that  I  will  stick  to  the  records  ihd.t  T  have.  The  mnyor's 
statement  to  you  does  ncJt  eo'ver  the  mayor  becatise  his  statement 
originally  aspersing  me  was  not  made  to  you.  It  was  made  to  the 
public  through  the  newspapers,  and  I  intend  to  put  on  the  record 
the  fact  that  the  causes  that  provoked  the  mayor  was  the  fact  that 
I  was  working  for  your  Committee.  It  is  due  the  Committee  to 
have  that  put  on  the  record  straight. 

Mr.  Moss. —  Mr.  Klein,  please  follow  the  leading  of  my  ques- 
tions, if  you  please.    A.  I  am  going  into  that  now. 

Q.  "Wait  a  minute.  Don't  go  into  anything  nintil  you  know 
what  we  are  going  to  do.  The  point  of  these  inquiries  is  first  that 
the  city's  resources  were  frittered  away  and  second  that  you  pub- 
lished the  fact.  The  matter  of  resen-tment  takes  care  of  itself. 
Any  one  can  see  it.  The  matters  thUt  are  valuable  to  us  are  ihe 
establishment  of  the  facts  of  the  dispersing  of  the  city's  resources 
and  who  is  responsible  for  it.     Wow  you  have  enumerated  the 
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matters,  wiiick  you  published  as  being  the  lines  through  which 
resources  were  dispersed.  A.  I  have  enumerated  some  of  them 
bat;  not  all. 

Q,  I  want  them  all  enumerated  first  and  I  want  it  down  without 
anj;  side  issues  getting  in.  A.  Here  is  my  issue  of  October  4, 
laiSj.in  which  I  state,  "  Here  is  the  report  of  Messrs.  Mitchei, 
McAneny  and  Prendergast  on  which  the  city's  millions  have  been 
spent."  This  money  spent  for  the  purchase  of  a  new  court  house 
site  for  six  million  two  hundred  fifty  thousand  dollars,  with  the 
expenditure  of  five  million  dollars  for  Dreamland  and  a  million 
two  hundred  fifty  thousand  for  Eockaway.  I  reprint  the  resolu- 
tion.of  the  Board  of  Estimate  of  July  13,  1911,  speoifjang  as  a 
report  of  this  Committee  or  resolution  reported  by  this  Commit- 
tee this  new  court  house  site,  Eockaway  Park,  Dreamland  Park. 
In  my  issue  of  September  27,  1913,  I  said,  "  Mitchei  and  Pren- 
dergast, advised:  the  purchase  of-  Dreamland  and  Eookaway  Park 
fi'om  ex-Senator  Reynolds  and  friends."  I  tell  in  my  issue  of 
September.  6,  1913,  about  Mr.  Mitchel'a  I^ew  York  Central  freight 
monopoly  which  means  a.  great  loss  to  the  people  of  the  city.  Also 
on,  Augiist  30,  1913,  I  tell  of  the  gross  overcharge  on  asphalt 
repairing  on  the  Island  of  Manhattan,  of  the  fact  that  the  city  is 
buying  twenty-five  million  dollars  worth  of  real  estate  on  July 
2,fi,,1913,  and  so  forth.  'Now,  in.  connection  with  the  subway 
matter,  I,  went  over  the  route  of  the  Queensboro  — 

Q.  Wait  a  minute.  Let's  get.  this  thing  in  proper  order.  Hav- 
ing, summarized  these  matters,  it  is  clear  from  your  testimony  that 
week  after  week  your  paper  called  attention  to  the  extravagance 
of  these  city  ofiicials  and  did  so  in  a  pointed  way  with  headlines 
hoiding  the  officials  that  you  have  named  responsible  for  it.  That 
is  true,. is  it  not  ?    A.  It  is. 

Q.  I  have  here  several  things  which  I  will  just  refer  to.  Here 
is  an  article  which,  says,  "  Would  the  city's  real  estate  at  forced 
sala. yield  as  much  as  the  city's  net  funded  debt?"  That  is  a 
discussion  of-  the  comptroller's  report.  Here  is  another  one: 
"  Dreamland  a  junk  pile  while  city's  populace  swelters.  Prop- 
erty bought  for  park  pui'poses  for  a  million  dollars  still  unused 
at  Coney  Island."  Another  one  I  see  is  entitled  "  Public  extrava- 
o-anee  with  taxpayers'  money  loudly  denounced  at  mass  meeting." 
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Another  article  is  entitled  "  The  city  to  lose  one  million  dollars  in 
excess  awards  of  cendemnation  if  report  is  accepted,"  relating  to 
condemnation  of  the  Flatbush  avenue  extension.  Another  article 
of  May,  1913,  "  Two  million  dollars  of  city  money  wasted  on 
Dreamland  Park."  Another,  "  Can  New  York's  real  estate  sur- 
vive the  strain  of  the  new  three  hundred  twenty-five  million  dollar 
subways  ?  Assessments  and  taxes  are  now  at  the  highest  point 
and  must  go  higher  because  of  the  gigantic  expenditure  without 
retiirn  for  at  least  ten  years."  A.  I  call  your  attention  in  that 
issue  under  the  seven-column  line  under  that  picture  — 

Q.  Another  one  is  entitled  "  Who  induced  the  Board  of  Esti- 
mate to  buy  Dreamland  and  Eockaway  Park?  "  Another  one  is 
"  ~^ew  York  is  buying  real  estate  for  twenty-five  million  dollars. 
It  will  spend  fifteen  million  dollars  more  if  plans  are  carried  out. 
Borough  President  McAneny  wants  the  city  to  spend  six  million 
five  hundred  thousand  dollars;  John  Purroy  Mitchel  wants  to 
spend  more."  Another  paper  contains  a  picture  of  the  Dreamland 
junk  pile  for  which  the  city  paid  a  million  dollars.  Another  is 
entitled  "  Mitchel  and  Prendergast  advise  the  purchase  of  Dream- 
land and  Roekaway  Park  from  ex-Senator  Reynolds  and  friends." 
Another  is  entitled  "  Here  is  the  report  of  Messrs.  Mitchel,  Mc- 
Aneny and  Prendergast  on  which  the  city's  millions  have  been 
spent."  Another  is  ''  Will  Comptroller  Prendergast  dare  publish 
the  prices  paid  by  his  real  estate  bureau  privately  acquired  by  the 
city  ?  "  And  so  it  goes  on  with  ilhistrations  and  various  com- 
ments. I  wish  you  would  take  up  these  matters  one  by  one  and 
tell  us  about  them,  being  careful  to  state  the  result  of  your  own 
investigation  in  a  way  that  you  can  stand  for  and  substantiate. 
What  was  the  first  one  ?  A.  In  the  Xew  York  Central  West  Side 
program  yesterday  you  revealed  some  surprising  facts.  The  South 
Brooklyn  terminal  project  is  just  as  bad  for  the  city  and  its  terms 
are  no  better  than  the  terms  for  the  dual  subways. 

In  my  issue  of  June  21,  1913,  I  began  to  tell  what  that  program 
for  the  South  Brooklyn  terminal  meant  and  I  said,  "  City  mil- 
lions to  be  used  for  private  benefit  in  South  Brooklyn  water  front 
improvement.  In  the  next  issue,' June  28,  1913,  I  specify  (and 
I  think  facts  have  a  direct  bearing  on  the  pi-esent  situation), 
"  South   13rooklyn   water  front   improvement   means   millions  of 
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dollars  to  a  land  syndicate  from  the  city."  The  plan  of  the  ter- 
minal committee  of  the  Board  of  Estimate  for  a  marginal  freight 
railroad  along  the  South  Brooklyn  water  front  at  an  initial  cost 
of  $11,236,000,  including  land  for  yard  purposes,  should  be  in- 
quired into  closely  by  the  taxpayers  of  ISTew  York.  The  plan 
embraces  the  purchase  of  land  assessed  at  approximately 
$5,000,000,  one  parcel  of  which  is  to  be  used  as  a  "  classification 
yard."  This  parcel  is  situated  behind  the  property  that  is  being 
acquired  by  the  State  as  a  barge  canal  port  in  the  Erie  basin. 
This  parcel  of  property  is  owned  by  a  company  in  which  ex-Sena- 
tor Eeynolds  is  the  chief  factor.  Mr.  Eeynolds  sold  the  city  the 
Dreamland  property.  His  claim  to  the  State  is  $1,800,000  for 
the  property  and  an  additional  $1,800,000  for  "  consequential 
damages  "  to  the  adjoining  tract  of  land,  which  they  own  and 
Vi'hich  the  city  is  to  buy,  to  be  used  in  conjunction  with  the  mar- 
ginal railway.  If  the  claim  for  consequential  damages  is  allowed 
by  the  State  the  city  will  have  to  pay  a  fancy  price  for  the  parcel 
which  it  intends  to  purchase  for  the  classification  yard.  Testi- 
mony on  the  claims  presented  by  the  land  syndicate  is  now  being 
taken  before  Judge  Haight  in  the  Supreme  Court  in  Buffalo.  The 
claim  wa,s  rejected  by  Attorney-General  Carmody,  who  referred 
it  to  Judge  Haight  for  judicial  determination  as  to  whether  the 
State  .owns  part  of  the  land  which  the  syndicate  offers  to  sell  for 
barge  terminal  purposes. 

"  The  report  of  the  tenninal  committee  of  the  Board  of  Esti- 
mate also  recommends  the  acquisition  of  the  franchises  and  equip- 
ment of  the  Bush  Terminal  Eailroad  Company  and  the  Xc^^•  York 
Dock  Company  for  $4,234,091,  of  which  the  Bush  Company  is 
to  receive  $2,557,977  and  the  New  York  Dock  Company 
$1,676,120.  The  Bush  Company  is  selling  the  city  franchises 
granted  to  it  by  the  Board  of  Estimate  and  the  Board  of  Alder- 
men. One  of  these  franchises  was  granted  for  twenty-five  years 
beginning  February  15,  1905,  to  operate  a  railroad  on  Secoud 
avenue.  South  Brooklyn,  a  stretch  of  15,940  feet.  The  Bush  Com- 
pany has  paid  the  city  $2,891.13  a  year  for  the  franchise,  or  a 
total  of  $16,773.78  since  the  date  the  franchise  was  granted.  It 
has  also  paid  $100  a  year  since  March  8,  1910,  for  a  franchise 
permitting  it  to  operate  on  First  avenue  and  41st  street. 
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"  Judging,  from  the  report  of  the  terminal  committee,  these, 
franchises  wonld  seem  to  have  great  value,  and  the  award,  to  the 
Bush  Company  would  seem  to  be  based  on  such  a  supposition. 
Under  no  circumstances  should  the  report  of  the  terminal  com- 
mittee be  adopted  and  the  water  front  railroad  plan  affirmatively 
undertaken  until  it  is  known  exactly  what  the  city  is  to  pay  for 
the  recapture  of  the  franchises  granted  by  the  city  and  how  mucli 
of  a  gouge  there  is  for  the  benefit  of  the  land  syndicate  which  is 
selling,  the  city  real  estate  for  use  in  carrying  out  this  terminal 
railway  plan. 

"  The  city  has  $6,500,000  of  real  estate  lying  idle  and  unused 
along  the  South  Brooklyn  water  front.  Under  no  circumstances 
should  it  increase  this  area  of  unused  property.  It  paid  William 
Bayard  Cutting  $4,666,490  for  the  water  front  from  28th  to  36th 
streets  and  it  paid  the  Lotus  Eealty  Company,  identified  with  the 
Title  Guarantee  &  Trust  Company,  $847,284  for  a  similar;  piece 
of  water  front  property  from  59th'  street  to  61st  street,.  South 
Brooklyn.  It  also  paid  $750,^000  to.  J.  Archibald  Murray,  a 
relative  of  I  William  Bayard  Cutting,  for  the  South.  Brooklyn  ferry 
property  between  38th  and  .39.th  streets,  and.  it  paid  the  Scrath 
Brooklyn  Eailway  Company  $273,000  for  land  under  water  ad^ 
joining  the  ferry  parcel,  on  which  Murray  held  a  mortgage. 

"  The  city  also  owns  the  Eighth  Ward  market  adjoining  the 
South  Brooklyn  ferry  property,  for  which  it  paid  $850,000  more. 
Under  no  circumstances  should  it  purchase  an  additional  inch 
of  land  in  South  Brooklyn  unless  it  is  absolutely  essential  to  the 
safety  and  well-being  of  ISTew  York.  Profit  to  the  city  out  of  the 
proposed  South  Brooklyn  water  front  railroad  is  impossible  under 
the  terms  accepted  by  the  terminal  committee.  The  only  profit 
from  the  undertaking  will  be  on  the  operating  freight  company,  to 
the  New  York  Dock  Company,  to  the  Bush  Terminal  Eailroad 
Company  and  to  Irving  T.  Bush,  who  owns  piers  along  South 
Brooklyn  which  he  offers  to  sell  to  the  city  for  $10,100,000.  The 
Bush  Company  wants  to  keep  the  warehouses,  but  is  anxious  to 
dispose  of  everything  else,  so  that  the  profits  of  the  warehouses 
from  increased  freight  traffic  resulting  from  the  joint  operation 
of  the  city's  freight  railroad  will  be  increased.    The  company  will 
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then  "be  able  to  build  more  warehouses  and  make  more  ^  money  as 
the  result  of  the  city's  profitless  water  front  investment." 

The  Bush  Company  is  also  anxious  to  get  rid  of  its  docks 
because  the  city's  rent  from  the  docks  is  far  less  than  private 
owners.  The  Bush  Company  receives  more  than  one  hundred 
thousand  dollars  a  year.  The  city  of  N'ew  York  gets  nothing  over 
seventy-five  thousand  for  the  best  dock  it  has,  Chelsea  pier,  for 
instance.  If  the  city  bought  those  piers  at  ten  million  one  hun- 
dred thousand  dollars,  way  beyond  their  assessed  value,  the  city 
would  pay  them  a  large  profit.  There  would  be  great  increase 
in  terminal  shipping  there.  The  warehouses  of  Mr.  Bush  would 
be  very  busy  and  he- could  build  a  whole  lot  more  because  of  the 
low  rental  charge  for  the  piers.  The  city  couldn't  charge  as  much 
rental  for  the  piers  as  Bush.  As  far  as  the  operation  of  the  rail- 
road is  eoneerned,  Mr.  Mitchel's  report  provides  for  a  return  of 
five  and  four-tenths  per  cent  on  half  the  cost  —  seven  million  five 
'hundred  thousand  dollars — ^the  rest  of  it  to  cwne  whenever  they 
are  able  to  pay 'it,  so  the 'Board  of  Estimate  planned  to  separate 
the  two  charges,  one  charge  that  totals  abont  seven  million  five 
hundred  thousand  for  railroads,  for  franchises  and  for  the  con- 
struction of  railroads,  and  the  other  for  real  estate  to  be  purchased. 

The  chances  are  that  the  city  would  never  expect  to  get  a  cent 
back  on  the  amount  invested  for  real  estate  on  the  theory  that  it 
is  just  like  any  other  street-opening  affair. 

Well,  now,  in  regard  to  the  real  estate,  W.  H.  Keynolds,  Mr. 
Mitchel's  friend  and  a  hea^'y  contributor  to  Mr.  Mitchel's  cam- 
paign fund  in  1913  —  by  the  v.-ay,  that  money  has  never  been 
accounted  for  in  Albany  —  Mr.  Iteynolds  obtained  an  option  from 
the  Board  of  Estimate  some  time  before  the  city  took  title  to  the 
property.  According  to  the  minutes  of  the  Board  of  Estimate 
which  I  iave  inside  the  comptroller's  office,  fixed  an  option  price 
of  one  dollar  thirty  cents  a  square  foot  for  the  property  owned 
by  the  First  Construction  Company,  of  which  W.  H.  Eeynolds  is 
president.  Mr.  Eeynolds  paid,  as  I  say,  for  the  largest  part  of 
that  property  sixty  cents  a  square  foot,  but  he  didn't  take  title  to 
it,  or  his  dummy,  Charles  B.  IToustin,  didn't  until  May  17,  1913, 
which  was  only  a  few  months  before  the  city  took  title.  I  believe 
Mr,  Eeynolds  had  an  option  for  two  years  on  that  property  and 
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didn't  pay  a  cent  on  it  until  title  was  passed  either  to  his  dumrjy 
or  to  himself. 

IsTow,  the  comptroller  had  two  experts  to  appraise  the  valnc 
of  that  property  before  the  city  took  the  option  at  one  dollar  thirty 
cents  a  square  foot.  They  both  agreed  on  a  dollar  and  thirtj'-two 
cents  a  square  foot.  Mr.  Eay  was  Mr.  Reynolds'  expert  in  the 
Dreamland  matter  and  fixed  the  price  of  one  million  three  hun- 
dred fifty  thousand  dollars,  and  so  was  Mr.  Kenealy.  Bearing  on 
the  South  Brooklyn  First  Construction  Company  matter  and  the 
employment  of  Mr.  Eay  and  Mr.  Kenealy,  I  read  the  testimony 
of  Mr.  O'Malley  given  before — ■ 

Q.  Is  that  the  same  Mr.  O'Malley  that  Mr.  Thompson  has  been 
trying  to  find?  A.  Charles  O'Malley  is  sworn  as  a  witness  and 
testifies  as  follows :  '  Q.  Mr.  O'Malley,  what  ofiice  do  you  hold  I 
A.  Appraiser  of  real  estate  in  the  department  of  finance,  city  of 
ISTew  York.  Q.  Did  you  some  time  ago  employ  some  real  estate 
experts  to  appraise  the  property  under  consideration?  Mr, 
LaMotte:  I  object  to  the  question.  Chairman:  Objection  over- 
ruled. Mr.  LaMotte:  Exception.  Chairman:  Just  yes  or  no, 
Mr.  O'Malley.  A.  I  did  not.  Q.  Did  the  city  of  New  York 
through  you  employ  some  real  estate  experts  to  appraise  the  prop- 
erty here  under  consideration?  Mr.  LaMotte  objected  to  that. 
Chairman :  Do  you  know,  Mr.  O'Malley  ?  A.  Yes,  sir.  Q.  Did 
the  city  of  New  York  employ  experts  to  appraise  this  property  ? 
Mr.  LaMotte:  To  that  I  object  as  incompetent,  irrelevant  and 
immaterial.  Chairman:  Objection  overruled.  Mr.  LaMotte:  Ex- 
ception. Chairman:  Just  answer  yes  or  no.  A.  ISTo.  Q.  Did 
the  comptroller  of  the  city  of  ISTew  ork  employ  experts  to  appraise 
the  property?     Mr.  LaMotte:    I  object  to  that." 

Mr.  O'Malley  finally  replied,  after  a  number  of  objections,  that 
he  did  not  employ  any,  but  that  the  comptroller  did,  and  the  chair- 
man asked:  "  Did  you  have  anything  to  do  with  the  designation 
of  those  experts  ?  A.  ISTo',  sir.  Chairman :  I  think  that  is  all." 
This  is  on  page  3789  of  the  record. 

It  appears  Mr.  Eay  and  Mr.  Kenealy,  who  were  appraisers  of 
the  Dreamland  property  for  the  comptroller,  also  appraised  the 
property  of  the  First  Construction  Company  for  the  comptroller, 
net  for  Mr.  Eeynolds,  and  the  appraisal  for  the  comptroller  there 
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was  one  dollar  thirty-two  cents,  but  Mr.  Ray  has  appeared  as 
expert  appraiser  for  property  in  which  W.  H.  Reynolds  was 
interested  at  other  times.  I  think  before  we  get  through  I  will 
ha'^'e  a  memo  of  the  property. 

Xow,  the  rest  of  that  parcel  owned  by  the  First  Construction 
Company  or  owned  by  Reynolds  along  the  line  of  the  South  Brook- 
lyn Terminal  were  both  purchased  at  fifty-one  cents  a  square  foot 
paid  forty-six  cents  a  square  foot  and  the  appraisers  for  the  comp- 
troller fixed  the  price,  appraised  the  value  at  one  dollar  thirty- 
two  cents  and  the  comptroller  accepted  one  dollar  thirty  cents, 
which  meant  two  million  two  hundred  thousand  dollars  for  prop- 
erty owned  by  Reynolds  which  he  offers,  over  his  own  signature, 
to  sell  to  the  city  as  president  of  that  company,  the  First  Con- 
struction Company. 

My  own  notion  is,  and  I  judge  from  statements  made  by  Howard 
Elliott,  president  of  the  ITew  Haven  Railroad,  that  it  is  a  far  cry 
for  the  city  to  actually  build  that  South  Brooklyn  terminal.  My 
own  notion  is  that  that  South  Brooklyn  terminal  job  was  framed 
up  to  sell  real  estate  more  than  to  construct  the  railroad,  because 
Mr.  Reynolds  has,  according  to  the  record,  claims  before  the  State 
property  to  sell  for  barge  canal  purposes.  At  any  rate,  Howard 
Elliott,  when  asked  recently,  denied  that  the  New  Haven  Rail- 
road was  interested  in  the  construction  of  that  railroad,  the  mar- 
ginal railway,  and  other  railroad  officials  have  assumed  an  indif- 
ferent attitude.  When  the  matter  first  came  up  and  for  two  years 
thereafter  the  city  officials  contended  and  based  their  efforts  to  put 
this  over  on  the  great  desirability  for  terminal  railway  that  the 
railroads  of  the  east,  trunk  lines  association,  was  very  anxious  to 
operate  that  road  as  a  freight  line. 

On  the  terms  provided  the  option  would  be  very  expensive  to 
the  city  directly,  but  much  more  expensive  to  the  people,  because 
it  would  give  the  railroad  company  the  control  of  prices  on  every 
commodity  that  came  through  that  South  Brooklyn  shore  just  as 
the  'New  York  Central  plan  is  for  the  purpose  of  giving  the  New- 
York  Central  a  monopoly  on  all  prices  of  products  that  come 
through  the  Hudson  river.  That  is  why  Calvin  Tomkins  was  so 
anxious  to  have  the  west  side  open  for  all  purposes  and  why  he 
opposed  the  South  Brooklyn  terminal  proposition,  and  maybe  why 
Mr.  Tomkins  was  dismissed  by  Mayor  Gaynor  after  the  subwav 
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dual  contracts  were  put  over  and  ■after  an  apparent  ■und'erstanding 
between  them. 

Q.  Mr.  Tomkins  told  me  to-day  his  resignation  was  caused  by 
his  difference  with  the  mayor  about  these  terminal  matters.  A. 
They  were  in  the  hands  of  the  Board  of  Aldermen.  John  Purroy 
Mitchel  as  president  made  two  reports.  It  required  only  eleven 
votes  to  put  the  contract  over' and  there  were  thirteen  for  it;  Mr. 
Mitchel  was  the  only  one  opposed,  being  three  votes.  He  could 
very  well  aiford  to  carry  his  opposition  to  the  very  last,  but  when 
it  came  to  voting  the  contracts  for  construction  it  was  a  different 
matter  with  Mr.  Mit(i'hel  so  far  as  affecting  the  city's  interest  is 
concerned.  The  records  of  the  Board  of  Estimate  will  show  that 
on  July  21st  — 

Q.  Are  you  through  with  this  South  Brooklyn  matter?  A.  I 
have  covered  that.  On  July  21,  1911,  Mr.  Mitchel  voted  to  hasten 
the  construction  of  the  elevated  line  through  Queensboro,  Astoria 
and  Corona  through  property  owned  by  the- Queensboro  Corpora- 
tion. 

Q.  Let's  make  a  point.  You  are  uow  going  to  discuss* that' new 
subway  which  runs  on  the  other  side  of  the  Queensboro  bridge  out 
into  Queens  county.    A.  Out  to  Corona. 

Q.  Is  that  work  substantially  done?     A.  It  is  not. 

Q.  Isn't  the  subway  substantially  finished?  A.  The  structure 
is  up. 

Q.  But  it  is  substantially  finished  ?  A.  It  couldn't  be  operated 
for  at  least  nine  months  because  there  is  no  section- — 

Q.  I  am  not  talking  about  sections;  I  am  talking  about  that 
structure.  Is  that  structure  finished?  A.  It  is  practically 
finished. 

Q.  Does  it  run  through  a  populous  territory  ?     A.  It  does  not. 

Q.  Is  there  any  building  around  that  structure  which  can  be 
counted  upon  to  give  traffic  out  of  which  profit  can  be  made  ?  A. 
I^ess  than  5,000  people  there. 

Q.  You  have  examined  the  property  yourself?  A.  I  did  for 
the  purpose  of  finding  out  how  many  people  lived  there  and  if  this 
expenditure  is  justified. 

Q.  Are  there  new  extensions  of  the  subway  through  populous 
territory  not  completed  ?    A.  Yes ;  the  line  to  Brownsville  has  not 
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yet  been  begun,  and  it  is  only  a  skort  elevated  line  from  tlie  East- 
land Parkway  to  the  most  populous  territory  in  the  city  —  one 
hundred  thousand  people  in  about  a  square  mile. 

Q.  Bnt  this  Queensboro  line  runs  through  an  unproductive  ter- 
ritory and  is  practically  done.  I  think  yon  said  it  connects  with 
a  tract  of  land  somewhere  out  there.  Q.  This  particular  elevated 
line,  costing  about  three  million  dollars,  runs  through  Woodside, 
Elmhurst  and  Corona.  The  Queensboro  Corpoation  owns  prop- 
erty along  the  entire  line  and  a  particular  half  mile  tract  in  Elm- 
hurst. Part  of  that  property  is  being  farmed  and  the  elevated 
structure  runs  overhead,  and  when  I  was  out  there  week  ago  Satur- 
day some  nice  farmers  were  plowing  the  ground  f?or  a  large  part 
of  that  section.  This  elevated  runs  mostly  through  Roosevelt 
.  avenue- after  it  leaves  Woodside,  a  new  street  throngii  Queensboro 
Corporation  property.  The  street  is  unpaved,  no  sewers,  no  water 
mains.  There  are  less  than  four  per  cent  of  the- cross  streets  cut 
through  from  Woodside  to  the  end  of  the  line,  and  those 'that  are 
cnt  thTough  are  not  cut  thTough  for  moxe  than  two  blocks,  only 
a  few  of  the  cross  streets  being  cut  through  as  ranch  as  a  half  mile. 

Q.  Your  idea  is  that  this  snbway  was  put  throngh  to  serve  this 
particular  tract  of  land?  A.  I  have  no  doubt  whatever  that  John 
PuTToy  Mitchel  voted  for  the  construction  of  the  contract  to  gratify 
the  Queensboro  Corporation,  which  owns  most  of  the  property 
along  that  section,  Mr.  Mitchel  having  been  the  attorney  for  that 
firm  at  the  time  he  voted  to  put  the  construction  contract  through. 
He  was  president  of  the  Board  of  Aldermen  at  that  time,  and  the 
firm  of  Mullen  &  Mitchel  was  employed  ostensibly  to  draiv  a  trust 
deed  for  the  Queensboro  Corporation,  for  which  a  fee  of  five  thou- 
sand dollars  was  supposed  to  have  been  paid,  but  it  so  happened 
that  within  five  days  after  Mr.  Mitchel  voted  for  the  construction 
of  this  elevated  line,  and  which,  by  the  way,  is  a  three-track,  heavy 
girder  line,  the  third  track  for  express  purposes  (the  road  is  about 
four  miles  long),  two  express  stations  on  the  Queensboro  property, 
and  the  whole  running  time  over  that  road  as  far  as  the  third 
tracking  is  concerned  is  less  than  fifteen  minutes,  so  it  would  seem 
as  if  the  city's  got  a  dead  expense  of  steel  up  there  that  it  does  not 
need  at  this  time. 
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Q.  Hardly  needs  an  express  track?  A.  Only  fifteen  minutes 
on  the  local.  There  are  only  seven  stations.  Mr,  Mitehel  went 
to  Europe  five  days  after  he  voted  for  the.  construction  of  this 
elevated  line,  July  21,  1911.  There  had  been  no  elevated  line 
ordered  constructed  prior  to  that  time  except  those  structures  that 
were  in  existence.  The  farthest  outlying  district  was  ordered 
first,  and  Mr.  Mitehel  went  to  Europe  five  days  after  he  voted  for 
this  construction  and  stayed  in  Europe  for  about  two  months  on 
pay  from  the  city  as  president  of  the  Board  of  Aldermen.  When 
he  came  back  his  firm,  Mitehel  &  Mullen,  presented  a  bill  for  two 
thousand  one  hundred  twenty-two  dollars  to  the  Queensboro  Cor- 
poration for  Mr.  John  Purroy  Mitchel's  expenses  in  Europe.  My 
understanding  is  that  when  that  bill  was  presented  there  was  some 
objections  among  the  directors.  They  said,  "  What  does  that 
mean  ?    We  didn't  have  any  contract  for  expenses  of  that  sort." 

Q.  What  was  he  doing?  A.  Mr.  Mitehel  had  gone  to  Europe 
with  a  contract  in  his  pocket  or  in  his  safe  in  the  ofiice  of  Mullen 
&  Mitehel  for  ninety  thousand  dollars,  three  per  cent  commission 
on  three  million  dollars  of  Queensboro  bonds  Mr.  Mitehel  was  to 
float  for  the  company  while  president  of  the  Board  of  Aldermen. 
Before  going  to  Europe  he  had  consulted  the  firm  of  J.  &  W. 
Seligman  of  ISTew  York,  bankers,  to  make  arrangements  to  meet  the 
London  representatives,  European  representatives,  of  that  firm, 
and  with  that  intention  and  with  the  intention  of  taking  a  vacation 
from  the  city  because  that  is  what  he  said  he  was  taking  at  the 
time  —  nobody  knew  he  had  the  contract  then ;  it  didn't  develop 
for  two  years.  He  saw  the  Seligman  people  in  Europe  and  didn't 
fioat  the  bonds. 

Q.  Then  he  came  back  without  having  floated  the  bonds  and 
asked  for  his  expenses  ?  A.  That  is  what  I  mean  and  he  received 
• —  his  firm  did  —  five  thousand  dollars  fee  octensibly  for  drawing 
a  trust  deed  in  connection  with  this  bond  issue,  but  actually  the 
trust  deed  had  been  dravsna  by  other  lawyers,  and  the  names  of  the 
other  lawyers  are  Frederick  Anderson  of  Strauss  &  Anderson,  and 
it  was  afterwards  submitted  by  the  Anderson  firm  to  Hotchkiss, 
Parker  &  McGuire,  counsel  for  the  Guaranty  Trust  Company. 
Mr.  IMitchel's  drawing  of  the  trust  deed  was  merely  a  perfunctory 
matter,  if  that  much.    Having  voted  to  put  this  elevated  structure 
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through  Queens  through  the  property  owned  by  the  Queensboro 
Corporation,  which  was  issuing  these  bonds,  it  was  a  great  asset 
to  the  man  who  was  floating  the  bonds  to  be  able  tO'  say  that  the 
property  would  increase  greatly  in  value  because  of  the  prospects 
of  rapid  transit,  and  there  isn't  any  question  that  Mr.  Mitchel 
was  smart  enough  to  tell  the  bankers  in  Europe  that  prospect,  but 
in  spite  of  that  fact  he  came  back  without  having  disposed  of 
those  bonds. 

In  co'nnection  with  the  sale  of  bonds  for  real  estate,  I  call  the 
attention  of  the  Committee  to  the  failure  of  the  American  Real 
Estate  Company  recently.  The  American  Real  Estate  Company 
issued  bonds  on  real  estate  in  all  parts  of  the  country  and  sold 
them  to  sailors  and  soldiers,  etc.,  and  now  the  company  is  in  the 
hands  of  the  receiver.  The  elevated  line  in  Qtieens,  the  one  I  am 
talking  about,  was  to  have  been  finished  in  January  of  this  year. 
The  structure  is  up,  the  stations  are  nearly  finished,  but  no  sleepers 
or  ties  have  been  laid  and  no  tracks.  The  rails  are  on  the  ground. 
They  have  been  on  the  ground  for  a  year  along  the  entire  line, 
which  of  course  is  another  loss  of  interest  on  a  dead  investment. 

Q.  What  is  the  reason  for  that  ?  A.  They  have  not  advanced 
that  far  to  put  the  rails  on,  or  else  they  are  disinclined  to  do  it 
because  there  is  nobody  to  ride. 

Q.  It  is  a  city  investment  ?  A.  Yes.  Mr.  Mitchel  maintained 
that  he  was  opposed  to  the  Interborough  contract,  which  meant 
that  he  was  opposed  to  the  contract  which  included  this  elevated 
line.  He  voted  in  opposition  to  the  Interborough  contract  which 
included  this  elevated  line,  but  he  voted  for  the  B.  R.  T.  contract 
which  included  the  same  line,  both  roads  running  over  this  common 
railroad  through  this  section.  In  connection  with  the  extrava- 
gances of  the  city  government  while  they  were  trying  to  conserve 
the  debt  limit  and  during  that  period  they  were  making  apparently 
very  strenuous  public  efforts  to  conserve  the  debt  limit ;  they  were 
increasing  the  assessed  value  of  real  estate  a  thousand  million 
dollars  in  1910  and  1911  in  order  to  raise  the  margin  for  subway 
purposes.  They  were  releasing  dock  bonds,  seventy  million  dollars, 
by  court  adjudication  to  add  to  the  debt  limit  so  that  the  sufficient 
maroin  would  be  available  for  subway  purposes  and  at  the  same 
time  were  relieving  Mr.  Reynolds  of  property  he  couldn't  sell  in 
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any  other  way.  For  instance,  the  South  Brooklyn  terminal  mat- 
ter and  the  Dreamland  matter.  In  the  Dreamland  situation  Rey- 
nolds was  president  of  the  Dreamland  Corporation,  which  owned 
at  one  time  the  park  known  as  Dreamland  at  Coney  Island.  The 
amusement  part  of  the  structure  burned  down  in  May,  1911,  and 
the  Title  Guaranty  &  Trust  Company  of  Brooklyn,  which  held 
the  mortgage  on  the  property,  collected  the  insurance  money  — 
$400,000.00  —  and  there  remained  a  stretch  of  sand  from  Surf 
avenue  over  to  the  ocean,  of  which  the  city  took  seven  and  a  half 
acres.  That  part  of  the  property  was  covered  with  the  debris  of 
the  fire. 

Q.  The  people  that  owned  Dreamland  Park  had  it  put  out  by 
fire.  The  park  as  a  resort  was  put  out  by  the  fire  and  the  people 
that  owned  the  park  then  couldn't  have  customers  come  in  to  enjoy 
it  and  pay  for  the  privilege,  and  their  property  was  encumbered 
by  a  lot  of  ruins,  t^nsted  iron  and  broken  piers  and  fallen  build- 
ings and  the  like.  The  whole-  of  Dreamland  was  destroyed.  And 
you  say  that  Reynolds  was  president  of  the  company?  A.  iRey- 
nolds'  was  president  of  the  company. 

Q.  So  Reynolds  had  a  ruined  park  on  his  hands,  and  it  would 
hav«  cost  a  lot  of  money  to  put  that  park  in  order  for  people  to 
go  to  it  ?  A.  To  rebuild  it  would  have  cost  fully  a  half  million 
dollars. 

Q.  And  it  couldn't  have  been  done  in  that  summer  anyhow; 
couldn't  get  it  ready  in  that  time  ?  A.  FoUomng  that  fire,  -Mr. 
Reynolds,  as  the  president  of  the  Dreamland  Corporation,  at- 
tempted to  induce  the  city  and  finally  succeeded  in  inducing 'the 
city,  through  Mayor  Mitchel  and  Comptroller  Prendergast,  to 
-acquire  that  property,  that  part  of  Dreamland,  two  hundred  feet 
■  off  Surf  avenue. 

Q.  Was  the 'park  which  they  wanted  to  sell  encumbered  by  the 
destroyed  property?  A.  All  of  it.  After  the  city  purchased  it, 
it  appropriated  twenty-five  thousand  dollars  to  remove  the  junk 
through  the  park  department  of  Brooklyn.  jSFow,  Mr.  Reynolds 
appeared  before — ■ 

Q.  Wait  a  minute.  Did  the  city  own  any  property  on  Coney 
Island  at  that  time?  A.  The  city  owned  a  stretch  of  land  about 
South  Fifth  street  running  to  the  ocean,  used  as  a  free  bathing 
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place,  where  it  had  a  large  bath  house.  The  total  tract  was  four- 
teeu  acres-,  of  which  Eeynolds  had  seven  and  a  half.  The  con- 
demnation commissioner's  award  was  one  million  seven  hundred 
and  some  odd  thousand  dollars,  which  the  court  has  since  declared 
excessive  by  five  hundred  thousand  dollars. 

Q.  Tiat  award  had  been  knocked  out  in  the  court  ?  A.  Lately. 
More  important  though  than  that'  fact  is  the  fact  that  the  city 
owned  sixty-three  acres  of  water  front  within  a  half  mile  of  the 
Dreamland  property. 

Q.  That  is  what  I  wanted. to  find  out.  They  didn't  need  Dream- 
land Park  at  all?  A.  And  President  Miller  of  the  borough  of 
Bronx  voted  against  the  acquisition  of  Dreamland  because,  he  said, 
the  city  for  a  small  sum  could  reclaim  all  of  the  sixty-three 
acres  and  have  nine  times  as  much  as  Dreamland. 

Q.  jSTine  times  as  much  as  Dreamland  availed  them  withi  a 
small  expenditure  of  money  ?  A.  At  a  cost.  President  Miller  said, 
not.  to  exceed  sixty  thousand  dollars  for  bulkheads  and  other  pur- 
poses; and,  in  fact,  a  citizen  of  Brooklyn,  whose  name  I  haven't 
got  now,  but  it  is  in  the  records  of  the  Board,  of  Estimate,  offeredi 
to  defray  practically  all  of  that  cost  for  restoring  that  land  or  a. 
large  part  of  that  cost.  I  don't  recall  the  exact  figure  now,  but 
President  Miller's  opposition  was  based  on  the  fact  that  it  was  a 
waste  of  money  to  buy  Dreamland.  There  may  have  been  a  reason 
why  Mr.  Mitchel  and  Mr.  Prendergast  were  anxious  to  buy 
Dreamland. 

Q.  Did  you  in  your  newspaper  suggest  that  there  was  a  reason  ? 
A.  I  did. 

Q.  ISTever  mind  the  paper.    A.  I  did. 

Q.  What  I  want  —  A.  When  W.  11.  Reynolds  gave  this  city 
an  option  to  buy  that  property  for  a  million  dollars,  when  he  as 
president  of  the  Dreamland  Corporation  gave  that  option,  neither 
he  nor  the  Dreamland  Corporation  owned  the  property.  The 
property  was  owned  by  Joseph  Huber,  who  had  acquired  it  as  a 
result  of  a  foreclosure  of  a  judgment.  He  and  Eugene  Wood  on 
December  29,  1909,  obtained  a  judgment  against  Dreamland  Cor- 
poration and  that  judgment  was  executed  February  10,  1910.  The 
property  was. sold  at  public  auction  March  30,  1910,  to  Huber 
and  Wood  and  on  September  5,  1911,  the  sheriff  gave  the  deed  to 
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Huber.  On  August  29,  1911,  Huber  acquired  Wood's  interest 
and  on  September  5,  1911,  the  sheriff  gave  the  deed  to  Huber. 
On  the  same  date  Huber  made  a  declaration  that  that  property 
was  held  in  trust  by  him.  On  October  7,  1912,  Eeynolds  as  presi- 
dent assigned  his  right  in  the  aw&vd  of  the  condemnation  commis- 
sioners who  were  acquiring  Dreamland  to  Huber  as  trustee,  so 
Eeynolds'  interest  was  a  part  of  Dreamland  and  the  corporation's 
interest  was  a  part. 

Q.  Who  was  Huber  ?  A.  Joseph  Huber  is  a  brewer  in  Brook- 
lyn; is  associated  with  Eeynolds.  On  June  11,  1911,  the  Eoard 
of  Estimate  passed  a  resolution  to  obtain  the  park  at  a  million 
dollars,  interest  at  six  per  cent  from  June  1,  1911,  title  vested 
September  12,  1912. 

jSTow,  the  testimony  taken  in  condemnation  proceedings  show 
that  there  were  one  million  five  hundred  thousand  dollars  of  stock 
issued  by  the  Dreamland  Corporation  and  seven  hundred  fifty 
thousand  dollars  of  bonds;  that  AVilliam  H.  Eeynolds  owned  about 
three  hundred  thousand  dollars  of  the  bonds  and  Timothy  P.  Sul- 
livan and  Eugene  Wood  and  a  number  of  other  prominent  people 
bought  them.  Eeynolds  testified  that  he  received  seven  hundred 
fifty  thousand  dollars  of  the  stock  to  float  the  company  and  that 
each  of  the  bond  owners  received  fifty  per  cent  of  the  face  value  of 
the  bonds  as  a  bonus.  So  Eeynolds  therefore  had  seven  hundred 
fifty  thousand  dollars  stock  besides  the  bonds  disposed  of  by  the 
time  the  city  took  the  option.  However,  Mr.  Eeynolds  realized 
that  the  bonds  would  have  a  value  if  that  option  were  exercised 
and  he  forthwith  offered  bondholders  ninety  per  cent  of  the  fitee 
value  of  the  bonds  for  their  holdings.  Prior  to  that  time  the 
bonds  were  selling  at  about  two  hundred  thousand  dollars  a  share, 
or  forty  per  cent  of  the  face  value  of  the  bonds.  How  many  of 
the  bonds  Mr.  Eeynolds  acquired  after  the  city  acquired  that  prop- 
erty the  records  do  not  show,  but  the  very  fact  that  the  option  was 
on  the  records  (the  city  had  ac'^epted  the  option  immediately)  put 
a  great  value  on  those  bonds,  which  had  little  value  before  because 
the  title  company  had  taken  the  insurance  money  and  because  the 
rest  of  the  value  of  the  property  taken  by  the  city,  as  based  on  the 
city's  assessed  valuation,  didn't  cover  the  total  bond  issue  or  the 
face  value  of  the  total  bond  issue. 
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It  should  be  noticed  W.  H.  Reynolds  was  an  appraiser  in  the 
Eockaway  Park  acquisition  for  the  property  owners.  The  prop- 
erty was  owned  by  the  Neponset  Company,  a  subsidiary  of  the 
Title  Guaranty  and  Trust  Company. 

Q.  That  has  been  referred  to  by  the  comptroller  as  being  a  place 
occupied  by  a  tuberculosis  sanitarium.  Is  the  whole  of  it  occupied 
by  a  sanitarium?  A.  Only  a  small  part.  'No  sanitarium  was 
there  when  the  city  acquired  it. 

Q.  Is  that  a  park  ?    A.  It  is  not  a  park. 

Q.  What  is  it  ?    A.  A  waste  of  sand. 

Q.  Can  you  get  to  it  by  trolley  ear  ?  A.  After  you  have  ridden 
on  the  train  for  twenty-five  cents  from  Eockaway  Park.  Then  you 
must  walk  half  a  mile. 

Q.  Friends  of  these  tuberculosis  patients  have  to  do  all  that  to 
.  get  to  them  ?  A.  When  the  property  was  bought  the  trolley  only 
ran  to  the  beginning  of  Bell  Harbor. 

Q.  What  is  the  great  advantage  of  this  property  that  the  city 
was  induced  to  buy  it  ?  A.  When  the  property  was  acquired  the 
claim  was  made  by  a  lot  of  worthy  citizens  who  always  come  for- 
ward in  such  events,  including  the  Bureau  of  Municipal  Eesearcli, 
that  prior  to  that  time  had  opposed  the  park,  that  the  great  boon 
to  the  poor  people  of  New  York  to  get  that  park  —  the  poor  people 
needed  that  park  —  but  Mr.  Cutting  nor  any  of  those  people  who 
urged  the  park  couldn't  say  how  the  people  would  get  there  or  how 
they  would  get  back. 

Q.  What  I  see  is  the  city  taking  that  far-away  stretch  of  the 
desolate  beach  had  to  pass  by  a  whole  lot  of  property  much  nearer 
to  the  city.    A.  It  certainly  did. 

Q.  What  was  the  reason  for  going  out  there?  A.  As  they  say 
it  was  to  lay  out  a  park  for  the  poor  people  of  New  York.  There 
was  no  suggestion  of  a  sanitarium  at  the  time. 

Q.  What  developed  in  the  real  estate  holdings,  or  the  persons 
interested  in  that  line?  A.  The  property  was  owned  by  the 
ISTeponset  Company,  of  which  William  M.  Greave  was  the  vice- 
president.  William  M.  Greave  is  the  president  of  the  Realty 
Associates  owned  by  the  Title  Guaranty  &  Trust  Company. 
William  M.  Greave  and  W.  IT.  Reynolds  are  related  in  several 
companies  and  Mr.  Reynolds  was  one  of  Mr.   Greave's  experts 
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in  tlie  appraisal  of  this  property  and  he  appraised  one  million  nine 
hundred  eighty-six  thousand  one  hundred  eightyrsix  dollars. 

Q.  Then  you  trace  a  Eeynolds -interest  in  this  stretch  of  ground  ? 
A.  There  is  no  question,  although  he  said  he  had  no  interest,  when 
he  was-  on  the  stand.  He  was  interested  to  the  extent  that  at  least 
a  fee  as  an  appraiser.  There  is  no  question  of  the  community  of. 
relationship.  The  city  took  the  option  at  one  million  two  hundred 
twenty-five  thousand  dollars  and  the  assessed  value  of  that  prop- 
erty in  1912  was  nine  hundred  seventy-four  thousand  dollars  and 
in  1911  four  hundred  ninety  thousand  doUara  The  city  acquired 
title  in  1912.  jSTow,  the  city  had  been  ofEered  that  entire  tract  of 
land,  250  acres,  and  150  acres  additional,  400  acres  only  a  few 
years  before  for  a  million  dollars,  or  two  hundred  twenty^five 
thousand  dollars  less  than  option  price.  The  N-eponset  Company 
bought  that  entire  tract  at  what  price  is  not  stated.  Probably 
considerable  less  than  a  million,  dollars.  I  think,  it  is  on  the  record 
somewhere. 

jSTow,  all  these  parcels-  of-  land  in  which  W.  11.  Reynolds-  was 
interested  and  out  of  which  he  made  large  sums  ofi  money  were 
put  through  the  Board  ■  of.  Estimate  by  Mr.  Mitohel,  Comptroller 
Prendergast.  and.Mr.  ilcAneny  before  the  campaign  of  1913  fori 
their  re-election.  I  unhesitatingly  say  that  there  was-  an  excess- 
payment  by  the  city  in  Dreamland,  Eookaway  Park,  First.  Con- 
struction Company  of  at  least  three  million  dollars;  that  Mr. 
Reynolds  profited  largely  out  of  that  three  million  dollars^  and 
that  he  spent  a  large  part  of  that  profit  to  elect  John  Purroy 
Mitchel  mayor.  He  spent  at  least  twenty  thousand  dollars  which 
can  be  traced  to  elect  j\Ir.  Mitchell  mayor,  but  it  appears  to  be 
nowhere  in  the  records  filed  at  Albany,  the  statement  of  that 
money. 

I  failed  to  say  that  the  same  William  M.  Greave,  who  was  the 
vice-president  of  the  Xo[)oiiset  Company,  who  selected  William  H. 
Revnolds  as  an  expert,  acted  as  expert  for  W.  H.  Reynolds  in 
Dreamland  Park  matter,  Mr.  Greave  fixing  a  price  of  a  million 
two  hundred  seven  ty-se\-on  thousand  dollars  on  the  Dreamland 
property. 

The  money  spent  by  Reynolds  to  elect  Mitchel  as  mayor  is  not 
contained  in  the  account  published  in  the  newspapers  giving  the 


Report  op  Joint  Legislative  Committee  124;1 

list  of  contributors  of  various  sums  of  money  and  the  amounts 
they  contributed. 

At  the  same  time  that  the  Board  of  Estimate,  Mr.  McAneny 
j\Ir.  Mitchel  and  Mr.  Prendergast  —  bearing  on  that  matter  of  the 
contribution  by  Mr.  Eeynolds  to  Mr.  Mitchel's  campaign  fund  — 
Mr.  Eeynolds  paid  for  the  24-sheet  posters  put  up  in  this  city  a 
week  before  the  election  day  and  which  were  printed  outside  of 
th.e  city  of  iN'ew  York,  in  Erie,  Pa.,  by  a  non-union  lithograph 
house.  When  those  jDOsters  came  to  ISTew  York  there  was  a  ques- 
tion about  putting  them  up  because  the  union  label  was  not  on 
them,  and  they  had  a  conference  in  Mr.  Reynolds'  apartments, 
frequently  frequented  by  Mr.  Mitchel  prior  to  that  time  and  there- 
after. The  American  Bill  Posting  Company  was  authorized  To 
put  those  posters  all  over  Xew  York,  after  consent  had  been  ob- 
tained from  the  representatives  of  the  lithograph  union  to  put 
the  stamp  on,  though  the  posters  were  not  made  in  a  union  litho- 
graph house.  That  permission  was  obtained  at  the  importuning 
of  Mr.  Reynolds  and  by  direction  of  ]Mr.  Mitchel,  and  at  the  con- 
ference in  Mr.  Reynold's  apartment  was  Mr.  Mitchel's  immediate 
representative  outside  of  Mr.  Reynolds,  Mr.  George  Bell. 

'During  the  time  ihat  "tte  city  was  acquiring  these  various  park 
properties  there  was  also  an  effort  made  to  indu«e  the  city  to 
buy  a  tract  of  land  about  fifty-six  acres  along  the  East  river  at 
Astoria.  The  property  was  owned  then  by  the  Woodward-Brown 
Real  Estate  Company,  in  which  the  Rickert-Finlay  Realty  Com- 
pany had  an  interest.  The  Board  of  Estimate  passed  a  resolution 
July  31,  1913  —  1  think  Mr.  Mitchel  was  then  in  the  Custom 
House  with  Mr.  McAneny  and  Mr.  Prendergast  —  authorizing  the 
acquisition  of  this  property,  and  an  option  was  presented  by  the 
owners  of  the  property  to  the  city  authorities  for  a  million  three 
hundred  thousand  dollars.  Condemnation  proceedings  were  begun 
and  now  under  way,  and  thB  city  is  of  course  obligated  to  pay  the 
full  amount  of  the  award  plus  interest,  and  of  course  taxes  during 
the  progress  of  that  condemnation  proceeding. 

After  John  Purroy  Mitchel  became  mayor,  T^amar  Hardy,  the 
present  corporation  counsel,  appeeared  as  one  of  the  attorneys  in 
favor  of  the  owners  of  the  property.  The  city  experts  say  the 
property  is  worth  from  four  hundred  sixty-seven  thousand  to  five 
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hvindred  thirteen  thousand  dollars.  The  claimant's  experts  claim 
from  one  million  eight  hundred  thousand  to  one  m^illion  eight 
hundred  fifty-five  thousand  dollars.  The  city's  representative  has 
IDi'oduced  the  map  which  was  filed  by  the  former  ov/ners  of  East 
River  Park,  showing  that  that  particular  park  area  had  been  dedi- 
cated to  the  city  and  was  on  that  map  and  such  pamphlets  that 
they  sold  lots  adjoining. 

The  city  also  claimed  that  one  of  the  streets  running  through  the 
property  aside  from  any  other  dedication  was  dedicated  to  the 
city,  and  ten  acres  of  this  fifty-six  acres  is  under  water. 

Borough  President  Miller  objected  to  the  purchase  of  this  prop- 
erty on  the  ground  it  was  inaccessible  to  the  poor  of  the  east  side. 
Very  few  people  living  in  Astoria  are  in  the  vicinity  of  this  prop- 
erty. The  East  river  at  the  place  where  this  property  is  located 
is  a  whirlpool,  and  it  would  be  dangerous  to  bathe  there ;  yet  the 
condemnation  was  authorized  by  the  Board  of  Estimate. 

Xow,  the  fact  that  the  city  of  ISTew  York  and  the  Board  of  Esti- 
mate has  accepted  options  on  all  these  properties,  three  of  which 
Reynolds  and  his  associates  are  interested  in,  is  an  astounding 
thing  because  ne\-er  in  the  history  of  the  city  has  an  option  been 
accepted  by  the  Board  of  Estimate  in  advance  of  condemnation. 
It  was  tantamount  to  instructing  the  condemnation  commission 
that  our  experts  think  that  this  property  has  such  and  such  a 
value,  therefore  be  guided  by  it. 

Q.  Of  course,  the  condemnation  proceedings  must  have  been 
affected  by  the  option  which  the  city  accepted.  A.  One  of  the 
commissioners  ignored  the  city's  option ;  said  the  city  had  no  right 
apparently  to  give  such  an  option,  and  Judge  Miller  in  rejecting 
the  award  of  the  Dreamland  condemnation  commissioners,  held 
the  same  view  and  one  of  the  employees  of  the  corporation  coun- 
sel's office,  who  has  done  valuable  work  for  a  number  of  years 
trvhig  to  knock  Mr.  Reynolds'  scheme  at  the  expense  of  the  city, 
engaged  in  these  proceedings,  said :  "  You  bet  there  will  never  be 
another  option  taken  by  the  city  of  ISTew  York  in  the  future." 

Xow,  the  Reynolds  projects  have  a  direct  bearing  on  this  South 
Brooklyn  terminal  outside  of  the  Reynolds  First  Construction 
Company.  Irving  Bush,  president  of  the  Bush  Terminal  Com- 
panv,  who  is  a  large  beneficiary  if  the  scheme  went  through,  is 
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the  largest  owner  of  bonds  in  the  estates  of  Long  Beach, 
OM'ning  at  least  one  million  dollars  worth.  Mr.  Keynolds  is  presi- 
dent of  the  Estate  of  Long  Beach,  Frank  Bailey  is  treasurer.  Mr. 
Eeynolds  is  treasurer  of  the  Blythebourne  Water  Company  and 
a  director.  That  company  sells  water  to  the  city  of  New  York 
and  Brooklyn. 

It  might  be  interesting  to  the  Committee  to  know  that  Mr.  Bush, 
who  is  anxious  to  sell  his  property  in  South  Brooklyn  to  the  city, 
is  planning  a  great  terminal  project  at  Bayonne,  IsTew  Jersey,  and 
will  escape  taxation  here  if  this  projest  goes  through. 

ilr.  Eeynolds,  who  is  the  crony  and  associate  of  the  mayor, 
leases  various  parcels  of  property  to  the  city  of  'New  York  and  the 
mayor,  as  president  of  the  Sinking  Fund,  votes  on  those  leases. 
Mr.  Reynolds'  Long  Beach  Estates  Company  has  a  building  at 
•iind  street  and  Lexing-ton  avenue  which  it  leases  and  the  city  of 
Xew  York  in  turn  pays  him  several  thousand  dollars  a  year  for 
rental  in  that  property. 

All  these  parcels  of  property  on  which  options  were  accepted  by 
the  city  shauld  have  been  appraised  first  by  the  comptroller  of  the 
city  through  his  real  estate  department,  of  which  Mr.  O'Malley  is 
the  head,  and,  I  believe,  Mr.  O'Malley  either  appraised  some  of 
these  parcels  or  obtained  appraisals  for  them.  I  think  Mr. 
O'Malley  made  an  appraisal  in  the  matter  of  the  East  River  Park 
property  before  the  option  of  one  million  three  hundred  thousand 
was  accepted. 

Reverting  to  the  mayor,  I  want  to  say,  Mr.  Moss  — 

Q.  Be  careful,  Mr.  Klein,  to  keep  to  facts.  We  have  what  you 
havQ  given  to  us  as  facts,  so  please  keep  personalities  out  of  it 
as  much  as  possible.  A.  I  am  not  going  to  inject  any  personalities, 
Mr.  Moss,  but  having  put  these  facts  on  the  record  I  challenge  the 
mayor  of  the  city  to  come  here  and  refute  them.  He  failed  to 
come  here  before  this  Committee  and  explain  what  he  meant  by 
aspersing  my  record  and  I  dare  him  to  come  before  this  Com- 
mittee now  and  answer  what  I  have  put  on  the  record. 

Q.  Are  there  any  more  proceedings  that  you  want  to  discuss? 
A.  I  think  I  will  let  it  go  for  a  vfhile. 

Q.  I  want  to  direct  your  attention  to  a  transaction  that  is  pend- 
ino-  regarding  piers  8  and  9  on  the  Xorth  river  —  a  lease  to  the 
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Lehigh  Valley  Company.  Have  you,  at  my  request,  been  looking 
into  that  somewhat?     A.  I  have. 

Q.  State  what  you  find  about  that.  A.  I  find  that  the  city  of 
Xew  York  is  evading  the  borrowing  of  money  for  public  improve- 
ments by  the  issue  of  corporate  stock  which  it  should  do,  in  which 
corporate  stock  is  never  at  a  higher  rate  of  interest  than  four  and 
a  half  per  cent.  I  find  that  the  city  is  borrowing  two  million  seven 
hundred  fifty  thousand  dollars  from  the  Lehigh  Valley  Railroad 
•to  construct  this  property  and  that  it  is  paying,  or  that  the  Lehigh 
Valley  Railroad  is  paying  five  per  cent. 

Q.  Which  would  be  charged  up  to  construction  ?  A.  Which,  of 
course,  the  city  of  ISTew  York  must  repay  and  that  repayment  to 
the  Lehigh  Valley  road  will  be  made  by  a  lease  to  those  two  piers, 
at  such  rate  as  the  city  decides  which  is  to  amortize  the  loan,  so  to 
speak,  in  39  years. 

The  city  of  Xew  York  leases  docks  for  only  ten  years.  I  don't 
know  whelier  there  is  a  legal  prohibition  against  longer  leases  — ■ 
I  think  there  is  — ■  and  it  gets  around  that  prohibition  by  leasing 
for  ten  years  and  a  renewal  of  ten  years.  The  city  of  iTew  York 
has  made  a  contract  with  the  Lehigh  Valley  Eailroed,  which  is  a 
terminal  .property  in  this  city,  for  ten  years  and  three  renewals, 
twice  ton  and  once  nine,  altogether  39  years,  in  order  that  in  that 
in  that  time  the  entire  expenditures  may  be  amortized. 

Xow,  the  terms  of  that  contract  leave  the  city  in  a  very  bad 
position.  Under  the  contract  the  railroad  has  the  .giving  out  of 
the  construction  work  for  those  piers  and  the  railroad  makes  its 
own  eonti*acts  with  contractors  to  build  those  piers.  As  I  under- 
stand it,  it  allows  the  company  to  offer  the  contractor  cost  phu 
ten  per  cent  profit  for  construction,  five  per  cent  for  engineering 
and  ten;per  cent  for  contingencies  which  would  increase  the  actual 
cost  by  twenty-five  per  cent,  all  to  come  within  this  two  million 
seven  hundred  fifty  thousand  dollars. 

jSTow,  since  that  contract  was  let  in  December,  1913,  the  Lehigh 
Valley  sub-let  pier  l\o.  9  with  the  consent  of  the  city  authorities, 
the  Sinking  Fund  Commission,  of  which  the  Mayor  is  chairman, 
to  the  Central  Railroad  Company  of  New  Jersey,  and  since  that 
sub-lease,  and  on  June  5,  1916,  the  dock  commissioner,  R.  A. 
Smith,  has  requested  the  Sinking  Fund  Commission  to  permit  the 
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Central  Railroad  of  ISTew  Jersey  to  lease  pier  JSTo.  9  to  the  United 
Trust  Company.  I  believe  the  dock  commissioner  has  acknowl- 
edged, in  reply  to  some  statements  recently,  that  he  was  a  large 
stockholder  in  the  United  Trust  Company.  I  have  not  asked  the. 
Sinking  Fund  Comission  the  final  action  on  that  request,  but  I 
suppose  it  was  granted,  because  Commissioner  Smith  is  rather 
influential  with  the  administration  that  now  prevails. 

Q.  Wait  a  minute.  That  contract  provides  for  ten  per  cent  as 
a  profit  upon  the  costs  to  be  allowed  by  the  city  and  collected  in 
the  foiTn  of  rental,  but  it  provides  also  for  certain  accessories  or 
machines,  appliances,  which  are  to  be  charged  for  extras  to  the 
ten  per  cent.  Haven't  you  got  a  list  of  those  there?  A.  I  don't 
think  it  comes  in  this  contract  between  the  city  and  the  Lehigh 
Valley. 

Q.  That  cost  has  got  to  be  allowed.  That  is  a  fact,  isn't  it? 
A.  I  don't  see  it  in  this  contract. 

Q.  What  does  the  contract  say  the  company  may  be  allowed 
for  construction?  A.  It  does  not  go  into  details  of  that,  except 
my  information  is  that  the  borrowing  of  two  million  seven  hun- 
dred fifty  thousand  dollars  from  the  Lehigh  Valley  is  on  the  basis 
of  payment  made  by  the  Lehigh  Valley  for  dock  improvement. 
The  details  of  the  expenditure  by  the  Lehigh  Valley  for  construc- 
tion must  be  filed  with  the  dock  commissioner  and  the  dock  com- 
missioner should  have  a  record  of  the  expenditures  made  under 
that  contract. 

Q.  Paragraph  9, 

"  For  the  purpose  of  ascertaining  the  cost  of  improvements 
on  said  property,   the   party   of   the   second   part   shall   file 
in  the  office  of  the  Department  of  Docks  and  Ferries  within 
a  reasonable  amount  of  time  a  sworn  statement  of  the  amount 
of  money  expended  for  said  improvement  as  more  particu- 
larly described  in  paragra.ph  5,  and  if  such  amount  shall  be 
approved  by  the  commissioner  of  docks,  such  amount  shall 
be  fixed  and  determined  upon  as  the  cost  of  such  improve- 
ment." 
Now,  the  contract  which  has  been  made  by  the  railroad  com- 
pany with  Henry  Steers  &  Company  as  builders  provides  for  a 
ten  per  cent  profit  plus  certain  allowances.     Have  you  got  those 
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allowances?  A.  Plus  five  per  cent  for  engineering,  ten  per  cent 
for  contingencies. 

Q.  Those  are  included  in  tlie  sum,  aren't  they  ?  A.  That  con- 
tract vp-as  made  May  19,  1914,  between  Henry  Steers  and  the 
railroad. 

Q.  I  have  seen  that  contract  myself  and  I  have  stated  that  I 
found  in  the  contract  between  the  Lehigh  Valley  Company  and 
Steers  Company,  the  contractors,  these  provisions  substantially: 
Provision  for  ten  per  cent  to  be  allowed  in  addition  to  the  actual 
cost,  the  ten  per  cent  allowed  above  on  actual  payroll  charges  to 
cover  all  supervision,  office  expenses,  overhead  charges  of  the  con- 
tractor's profit.  Also  the  following  imit  rates  covering  fuel,  oils 
and  necessary  supplies:  A  large  pile  driver,  $20  a  day;  a  small 
pile  driver,  $12  per  day;  a  land  pile  driver,  $10  per  day;  a 
floating  derrick,  $10  per  day,  and  an  erection  derrick,  $15  per 
day ;  floating  something  or  other  —  I  can't  make  out  my  own  writ- 
ing here  —  $15  a  day;  a  hoisting  engine,  $5  a  day;  land  con- 
crete mixers  (doesn't  say  how  many),  $5  a  day  each;  floating- 
concrete  mixers  (doesn't  say  how  many),  $12  a  day  each;  dock 
scows  (doesn't  say  how  many),  $7  a  day  each;  coal  and  water 
barges  (doesn't  say  how  many),  $7  each;  catamarans  (doesn't  say 
how  many),  $1.50  a  day  each.  The  contract  is  for  tearing  down 
and  disposing  of  old  material  on  the  sites  of  piers  iSTo.  8  and  Xo. 
9 ;  also  the  dredging,  bulkhead  walls,  bulkhead  sub-structures  and 
super-structures  for  piers  No:  8  and  ISTo.  9,  as  shown  by  maps  and 
specifications  in  the  chief  engineer's  ofiice  of  the  Lehigh  Valley 
Railroad  Company  and  as  per  special  directions  of  the  engineer  in 
charge  of  the  work  under  the  general  supervision  of  the  chief 
engineer  of  the  railroad  company,  the  work  to  begin  at  once,  to 
be  completed  as  soon  as  possible;  for  all  labor,  cost  plus  ten  per 
cent ;  for  all  actual  cost  of  material,  cost  plus  ten  per  cent.  That 
moiins  that  in  all  the  AVork  and  materials  it  is.  ten  per  cent,  but 
there  is,  in  addition  to  the  ten  per  cent,  this  rental  of  many  appli- 
ances and  mechanisms  for  the  doing  of  the  work.  Can  you  tell  me, 
I\rr.  Klein,  that  nothing  has  been  filed  in  the  comptroller's  office 
to  show  what  charges  have  been  made?  A.  jSTo  records  or  report 
of  any  kind. 

Q.  In  the  chief  engineer's  office  of  the  railroad  company  yet, 
but  eventually  got  to  be  submitted  to  the  city,  because  it  is  part 
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of  this  contract.    A.   Also  in  the  contract  that  the  dock  department 
should  have  the  complete  record. 

Q.  The  result  of  it  is  that  the  city  is  practically  borrowing 
money  to  build  these  docks.  The  docks  are  to  remain  as  the  prop- 
erty of  the  city,  but  to  be  subject  to  a  lease  which,  with  its  re- 
newals, amounts  to  39  years  and  the  city,  for  not  issuing  bonds 
but  going  into  this  arrangement,  will  be  subjected  to  a  cost  of  five 
per  cent  instead  of  four  and  a  fifth  per  cent  if  it  was  in  bonds,  and 
the  city,  through  this  arrangement  instead  of  a  lease  of  ten  years, 
which  is  the  ordinary  kind  of  lease,  is  subjected  to  a  term  of 
about  39  years,  and  fro'm  what  you  have  discovered  one  of  these 
docks  is  to  go  to  the  United  Trust  Company  ?  A.  Another  way 
of  borrowing  city  money  without  affecting  the  debt  limit,  and  they 
can  keep  on  doing  that  until  the'  town  has  nothing  left  and  can 
never  repay  until  the  town  is  in  the  hands  of  private  individuals. 
The  South  Brooklyn  terminal  project  is.  along  the  same  line. 
There  are  other  contracts  being  made  on  this  new  method  of  using 
city  money  without  counting  against  the  debt  limit. 

Q.  Without  being  noticed.  ISTow,  this  matter  I  state  for  the 
guidance  of  the  Committee,  was  not  discovered  by  counsel  ot  by 
any  investigator,  but  somebody  that  was  evidently  concerned  in 
these  matters  being  somewhat  annoyed,  possibly  a  rival  contractor, 
sent  a  copy  of  this  contract  to  the  counsel  of  the  Committee  and 
told  them  that  if  they  would  look  it  up  they'd  find  a  new  method 
of  using  the  city  money  and  the  result  of  that  little  tip  is  this 
testimony.  Can  you  state  any  of  the  persons  interested  in  the 
Queensboro  Corporation  whose  names  would  be  of  interest  to  the 
Committee?  A.  I  think  Marvin  Scudder  is  interested.  He  is 
a  stockholder  o^r  interested  in  some  other  way.  Wm.  H.  Williams 
was  an  oiEcer  at  the  time  Mr.  Mitchell  was  a  lawyer.  I  don't 
think  he  is  with  that  company  now. 

Q.  Is  that  all,  Mr.  Klein  ?    A.  I  think  that  is  all. 

Q.  Is  Mr.  Moses  here?     A.   I  didn't  send  for  him. 

Q.  He  phoned  he  wanted  to  come  down. 

Mr.  J.  B.  Millee  is  recalled  and  takes  the  witness  stand. 

Mr.  Moss. —  You  heard  the  testimony  of  Mr.  Klein  with  refer- 
ence to  the  South  Brooklyn  terminal  improvement  and  you  can 
tell  lis  something  about  the  conditions  of  the  title  there.    Will  you 
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do  so  ?  A.  Yes.  The  condemnation  proceedings  are  now  pending 
affecting  about  twenty  odd  blocks.  I  am  speaking  —  I  didn't 
intend  to  come  here  to  testify  on  this  subject,  so  my  figures  may 
be  a  little  inexact  because  I  am  only  carrying  this  matter  in  my 
memory,  but  I  think  the  city  is  undertaking  to  condemn  about 
twenty  blocks  and  to  pay  several  millions  of  dollars  on  the  theory 
that  these  people  to  whom  they  are  going  to  pay  these  several 
millions  of  dollars,  with  whom  ex-Senator  Reynolds  is  inter- 
ested — 

Mr.  Moss. —  Do  you  know  that  as  a  general  matter  ?  A.  I  know 
it  appears  on  the  record  that  ex-Senator  Reynolds'  dummy  held 
this  property  for  a  while  just  before  the  dealing  with  the  city  and 
this  property  instead  of  belonging  to  these  people  in  fee,  to  whom 
the  city  is  going  to  pay  several  millions  of  dollars,  belonged  to  the 
city  of  New  York.  The  old  city  of  JSTew  York  owned  the  Brooklyn 
waterfront,  as  you  may  possibly  know,  to  the  high  water  mark. 
The  high  water  mark  included  these  lands  which  are  now  being 
condemned.  There  were  soma  acts  of  the  Legislature  passed  in 
'57  and  the  '60s,  authorizing  the  dock  owners  to  dock  out  on 
getting  the  consent  of  the  city  of  !N"ew  York.  I  believe  they  never 
obtained  the  consent  of  the  city  of  JSTew  York  but  they  did  dock 
out.  Instead  of  docking  out  they  built  solid  blocks  of  land  so  that 
now  these  many  acres  of  lands  occupy  a  solidly  filled  in  space, 
and  for  these  rights  'to  fill  in,  the  present  owners  of  those  rights 
are  being  paid  as  though  they  were  owners  of  fee,  because  the 
condemnation  proceedings  have  not  gone  far  enough  back  to  dis- 
close the  fact  that  those  people  who  are  getting  the  awards  don't 
own  the  fee  but  that  the  fee  is  in  the  city  although  in  one  respect 
they  did  go  far  enough  back.  Very  curiously,  the  city  introduced 
evidence  which  shows  that  all  of  this  land  was  onoe  land  under 
water  for  the  purpose  of  claiming  that  the  city  still  owned  the 
streets  so  that  the  city  should  not  have  to  make  compensation 
for  the  streets,  but  for  some  inscrutable  reason  the  corporation 
counsel  failed  to  draw  the  conclusion  that  if  the  city  owned  the 
four  streets  around  a  block,  because  those  streets  were  under 
water,  it  did  not  also  own  the  block  in  between  those  four  streets 
and  therefore  the  obligation  for  the  owner  to  prove  title  to  the 
city,  which  they  cannot  do. 
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Is'ow,  the  claim  of  the  city  has  been  sustained  as  to  the  streets 
around  the  blocks,  but  in  the  blocks  owners  are  receiving  the  awards 
in  fee  amounting  to  millions  of  dollars,  when  at  most  they  have 
only  the  right  to  dock  out,  and  there  has  been  a  curious  case  recently 
decided  on  the  north  shore  of  Long  Island  in  which  the  Tiffany 
family  was  interested  which  is  very  important. 

The  town  of  Oyster  Bay  had  a  grant  of  land  under  water  and 
Tiffany's  obtained  a  later  grant  of  land  under  the  state.  The 
state  forgot  about  this  former  grant,  or  overlooked  it  some  way, 
and  the  Tiffany's  went  and  built  out  over  this  old  grant.  Then  there 
was  a  decision  that  this  land  belonged  to  the  town,  and  then 
Tiffany's  tried  to  stop  the  town  from  pulling  down  the  buildings 
which  Tiffany  had  put  up  and  he  has  been  refused  an  injunction 
within  the  last  few  days,  so  that  the  city  would  have  just  the 
same  right  to  pull  everything  down  that  is  there  and  occupy  these 
many  blocks  of  land.  It  all  comes  through  ex-Senator  Reynolds' 
dummy.  I  haven't  the  dates,  because,  as  I  say,  I  did  not  intend 
to  testify  here,  but  just  before  the  city  voted  to  accept  the  land,, 
his  dummy  acquired  an  option  and  then  the  title  passed  to  a, 
corporation  in  which  they  organized  — 

Mr.  Moss. —  This  is  quite  similar  to  the  situation  up  on  the 
Hudson  river.  A.  Yes;  very  much  the  same,  and  very  much  the 
same  as  Dreamland  matter. 

Mr.  Moss. —  Yea.  It  looks  like  a  concerted  action.  A.  It  is 
concerted  action  and  I'll  show  you  how  it  is  concerted. 

Mr.  Moss. —  Wait  a  minute.  Mr.  Eeynolds  may  be  interested 
in  those  but  he  is  not  interested  in  the  Hudson  river.  Who  is  the 
central  individual  around  whom  this  thing  turns  ?  A.  It  is  a  deal. 
If  you  will  look  into  the  laws  of  1911  you  will  see  chapter  777 
is  the  law  under  which  the  Hudson  river  waterfront  is  turned 
over  to  the  New  York  Central.  If  you  will  look  two  acts  ahead 
of  that  you  will  find  a  law,  I  am  speaking  now  from  memory, 
under  which  terminal  freight-house  corporations  can  be  formed 
and  terminal  railroads  can  be  formed  and  they  were  passed  on  the 
same  day.  There  is  only  one  bill  between  them  and  that  bill 
between  them  relates  in  some  way  to  the  subject,  and  under  this 
bill  about  the  water  front  terminal  railroads,  the  railroad  is 
6—40 
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incorporated,  which  is  being  built  along  the  Brooklyn  waterfront, 
or  which  it  is  proposed  to  build,  which  as  everybody  says  is  backed 
by  the  Long  Island  and  Pennsylvania,  so  that  the  Long  Island  and 
Pennsylvania  are  to  have  the  Brooklyn,  while  the  New  York  Cen- 
tral is  to  have  the  Hudson  waterfront.  That  is  the  deal.  And  the 
question  is  whether  it  will  come  through.  As  to  that  plan  about 
this  railroad,  it  is  utterly  impossible  to  build  a  railroad  the  way 
they  propose  to  build  it,  because  they  have  to  cross  two  bodies  of 
water,  one  the  Barge  canal  terminal,  which  under  the  Constitution 
they  cannot  do.  The  state  has  condemned  land  which  comes  back 
and  cuts  right  through  the  course  of  this  proposed  railroad. 

Mr.  Moss. —  This  is  the  South  Brooklyn.  A.  So  that  they 
cannot  carry  out  their  plan  of  a  railroad  crossing  the  land  which 
has  been  condemned  by  the  state,  and  if  they  did  cross  it  they 
would  destroy  the  Barge  terminal  and  after  they  cross  that  ter- 
minal they  come  to  the  Quo  Vadis  canal,  which  they  also  have  to 
cross.  For  a  railroad  to  cross  those  two  bodies  of  water  in  so 
close  connection  would  require  piers  as  large  as  the  Pennsylvania 
had  to  build  to  cross  over  to  the  island.  The  two  things  come  so 
close  together  it  is  not  a  passenger  but  a  freight  railroad  that  they 
would  have  to  build,  and  they'd  have  to  use  cement  piers. 

The  proposition  they  have  doesn't  provide  for  anything  of  the 
kind  and  they  have  this  ridiculous  idea  of  having  a  classification 
yard  right  there.  The  plan  originally  thought  out  by  Calvin 
Tompkins  called  for  boat  landings  there  and  a  classification  yard 
would  have  been  very  proper,  but  now  that  has  been  all  abolished 
and  the  landing's  would  be  at  one  end  owned  by  Mr.  Irving  Bush's 
terminal  and  the  other  one  up  by  the  terminal  railroad.  They 
would  have  to  run  the  cars  half  the  length  of  the  boat  to  get  to 
the  classification  yard,  and  half  would  be  classified  in  the  yard 
and  half  would  be  carried  on  unclassified.  Therefore  a  classi- 
fication yard  would  be  entirely  out  of  place.  There  are  a  great 
mony  other  objections,  and  so  the  United  States  Real  Estate  Asso- 
ciation, of  which  I  am  counsel,  has  brought  a  suit  to  restrain  them 
from  going  on  with  that  matter.  That  complaint  was  served  last 
summer,  I  think,  but  nothing  further  has  been  done  in  the  matter. 
The  case  has  not  been  tried.  There  are  a  great  many  other  objec- 
tions which  I  don't  now  carry  in  mind. 
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Mr.  Moss. —  In  your  opinion,  are  our  city  officials  falling 
blindly  into  this  situation,  without  knowing  what  they  are  doing, 
or  do  they  know  what  they  are  doing?  A.  I  would  hate  to  think, 
Mr.  Moss,  that  they  were  so  ignorant  and  stupid  as  to  be  blind 
in  the  matter.  I  have  never  found  them  blind  in  any  transactions 
I  have  come  in  contact  with. 

Mr.  Moss. — ■  Anything  else  you  want  to  add  ?    A.  No,  sir. 

Mr.  Moss. —  All  right.  Mr.  Chairman,  I  am  going  to  ask  you 
to  heai'  Mr.  Moses.  He  has  come  down  a  long  distance  to  be 
heard  for  a  moment 

Mr.   Peecival  K.   Moses  takes  the  stand  and  testifies  as 
follows : 

Mr.  Moss. —  Mr.  Moses,  you  were  kind  enough  to  write  a  letter 
to  me  at  the  Committee  here  and  then  to  call  me  up  on  the  tele- 
phone and  tell  me  you  were  going  to  leave  town.  I  told  you  to 
come  right  down.  I  will  lay  this  situation  before  you  and  then 
invite  your  testimony. 

Mr.  Moses. —  I  have  been  fighting  the  rates  of  the  New  York 
Edison  Company  for  the  past  ten  years  and  these  rates  are  in- 
equitable so  far  as  the  small  consumer  is  concerned.  The  small 
consumer  is  charged  the  greater  part  of  the  profit  in  order  to  allow 
the  large  consumer  to  buy  at  a  low  rate.  I  brought  these  questions 
up  before  the  Public  Service  Commission  through  counsel  in 
1907,  I  think  was  the  first  time,  and  the  hearings  were  held  from 
about  1910  to  1914.    No  decision  was  rendered  for  nearly  a  year. 

Commissioner  Maltbie,  who  had  heard  all  the  testimony  in  the 
case,  practically  alone,  recommended  that  the  small  consumer  be 
given  a  rate  of  six  and  a  half  cents  a  kilowatt  hour.  The  balance 
of  the  Commission  overruled.  Commissioner  Maltbie  and  an- 
nounced that  a  rate  of  eight  cents  would  be  given  —  announced 
that  the  rate  would  be  reduced  from  ten  to  eight  cents. 

A  hearing  was  granted  in  the  office  of  the  Public  Service  Com- 
mission and  Commissioner  Williams  read  the  opinion  granting  a 
rate  of  eight  cents,  and  he  added  the  rate  as  eight  cents  per  kilo- 
watt hour  of  electricity. 

Mr.  Arthur  S.  Luria,  my  cousel  in  the  matter,  arose  and  pointed 
out  that  the  Edison  rates  covered  not  only  the  supplies  of  elec- 
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tricity  to  the  small  consumers,  but  also  the  supply  of  lamps,  and 
where  the  supply  of  lamps  was  not  included,  a  rebate  of  a 'half- 
cent  a  kilowatt  hour  is  granted,  so  that  if  the  Edison  Company's 
rate  were  made  eight  cents  per  kilowatt  hour  for  electricity  with- 
out lamps,  it  is  equivalent  to  eight  and  a  half  cents  a  kilowatt  hour. 

I  spoke  on  the  same  question  and  the  Commission  proceeded  to 
make  the  rate  eight  cents  per  kilowatt  hour  of  electricity. 

This  difference  of  half  a  cent  a  kilowatt  hour  on  the  retail  con- 
sumption amounts  to  something  over  half  a  million  dollars  a  year, 
taken  away  from  the  small  consumers.  In  my  opinion,  and  in 
Commissioner  Maltbie's,  the  small  consumer  is  entitled  to  a  rate 
of  six  and  a  half  per  cent  and  that  would  amount  to  over  three 
million  dollars  a  year. 

Since  the  new  Commission  has  come  into  existence,  I  have 
endeavored  to  have  a  rehearing  on  the  subject  and  the  position 
has  been  taken  that  the  matter  was  settled  because  of  some  agree- 
ment between  the  old  Commission  and  the  Edison  Company  that 
the  rate  should  stand  for  three  years. 

Mr.  Moss. —  Was  there  no  official  record  of  that  agreement? 
It  is  not  generally  known. 

Mr.  Moses. —  I  don't  know  of  any  official  record,  but  it  is  gen- 
erally known  among  the  Commission  and  among  everybody  else 
that  knows  anything  about  the  subject. 

Mr.  Moss. —  Do  you  consider  that  a  proper  proceeding  to  make 
a  decision  and  then  say  it  won't  be  ordered  for  three  years? 

Senator  Thompson  —  The  Public  Service  Commissions  Law 
gives  them  that  right. 

Mr.  Moss. —  Is  it  proper  ? 

Mr.  Moses. —  It  seems  to  me  — 

Senator  Thompson. —  That  is  the  trouble  with  these  rate  cases. 
If  the  Public  Service  Commission  would  spend  the  time  in  the 
next  three  years  to  get  an  actual  physical  valuation  of  the  prop- 
erty here  necessarily  devoted  to  the  electric  operation,  they  would 
be  in  shape  at  the  end  of  three  years  to  very  quickly  make  a  rate 
based  on  real  knowledge.  The  difficulty  with  all  the  rate  making 
down  here  in  the  first  district  is  that  they  have  had  no  practical 


Report  of  Joint  Legislative  Committee  1253 

physical  valuation  on  whidi  anybody  can  rely.  The  Public  Ser- 
vice C!ommission  has  been  in  for  eight  years;  they  could  get  this 
valuation.  The  company  is  entitled  to  earnings  on  the  amount  of 
capital  stock  in  issue  and  re-issued  and  recapitalized,  but  they  are 
entitled  to  earn  on  the  amount  necessarily  employed  in  the  busi- 
ness. 

Now,  the  ~New  York  Edison  Company  have  got  here,  on  the 
island  of  Manhattan,  an  apparent  investment  of  over  one  hundred 
and  fifty  million  dollars.  I  will  say  that  an  expenditure  of 
twenty  million  dollars  will  duplicate  their  plant  and  their  equip- 
ment, line,  and  all  that.  With  the  congestion  here  in  this  terri- 
tory it  is  the  cheapest  place  in  the  world  to  deliver  electricity  from 
the  place  of  production  —  the  cheapest  distribution  in  the  world 
on  account  of  the  fact  that  they  can  serve  so  many  customers  on 
one  wire.  I  am  cbairman  of  the  board  of  directors  of  a  small 
lighting  company  in  the  country,  which  sends  electricity  seven 
miles  in  the  country,  with  no  village  along  the  line  at  all,  and  sell 
it  for  eight  cents  a  kilowatt  and  a  minimum  rate  of  fifteen  dollars 
a  year  to  a  customer,  and  they  make  it  pay.  Pays  six  per  cent 
on  three  times  the  amount  that  we  paid  for  the  stock  in  the 
concern. 

Mr.  Moses. —  In  regard  to  the  physical  maximum  rate,  tbe 
Public  Service  Commission  has  only  fixed  the  maximum  rate  at 
eight  cents.  That  is  probably  justified  in  some  particular 
instances,  but  Commissioner  Whitney  spoke  to  me  once  and  told 
me  that  it  doesn't  stop  them  from  fixing  the  rate  through  retail 
consumers  that  are  charged  at  a  lower  rate,  because  all  they  have 
done  is  to  fix  a  maximum  rate  of  eight  cents.  This  is  the  point 
that  stands  out :  Here  is  tbe  condition  existing  in  ISTew  York  that 
these  retail  consumers  —  take  my  own  case.  I  am  a  tenant  in  272 
West  90th  street,  apartment,  and  there  are  48  apartments  in  that 
house  and  there  is  an  apartment  house  120  feet  away,  on  89th 
street,  owned  by  the  same  person.  The  Edison  Company  has  com- 
bined the  current  supply  for  those  two  buildings  under  one  con- 
tract, though  the  service  is  in  a  separate  street.  They  sell  the 
current  to  my  landlord  at  four  and  a  half  cents  a  kilowatt  hour. 
He  sells  it  to  me  at  eight  cents  —  a  profit  of  three  and  a  half  cents, 
and  all  he  does  is  to  rent  a  meter  from  the  company  or  buy  it 
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himself  and  has  the  meter  read.  Formerly  the  Edison  Company 
supplied  the  meter  and  read  the  meter  and  all  they  had  to  do 
was  put  it  on  the  rent  bill.  'Certainly  there  should  not  be  any 
possibility  of  a  middle  man  stepping  in  between  a  public  utility 
and  the  consumer. 

llr.  Moss. —  The  Public  Service  Commission  would  give  you 
the  right  to  distribute  it.  You  can  duplicate  the  contract  of  the 
Third  Avenue  Railway  Company  and  get  so  rich  you  could  be 
independent  to  tell  some  of  the  neighbors  what  you  think  of  them. 

Mr.  Moses. —  In  this  particular  case,  you  have  to  go  entirely 
around  the  block  to  get  to  the  other  building. 

Mr.  Moss. —  They  don't  cross  the  street  ? 

Mr.  Moses. — •'No,  but  there  are  cases  where  buildings  within 
one  hundred  feet  of  each  other  are  combined  under  one  contract. 

Mr.  Moss. —  If  they  can  afford  to  sell  the  Third  Avenue  Eail- 
road  for  two  and  fifty-two  hundredths  per  cent  of  what  they  sell 
to  you  for  eights  cents,  any  tenant  of  a  building  should  be  entitled 
to  whatever  rate  is  given  to  the  owner  of  that  building. 

Mr.  Moses. —  The  Commission  seem  to  have  settled  on  the  terms 
of  the  order.     I  don't  ag-ree  on  the  order.     It  was  a  compromise. 

There  is  another  case  down  on  Fulton  street  where  four  build- 
ings are  combined  in  one  contract  and  the  rate  is  reduced  nearly 
40  per  cent  by  the  combination.  The  ultimate  consumer  —  the 
small  consumer  —  has  received  no  benefit  from  the  so-called  re- 
duction of  the  rates  by  the  Public  Service  Commission.  Perhaps 
some,  but  nothing  lil^e  what  he  is  entitled  to.  The  benefit  has 
been  reaped  by  the  owners  of  the  building. 

Mr.  Moss. —  Mr.  Moses,  what  is  your  business  ? 

Mr.  Moses. —  Consulting  engineer. 

Mr.  Moss. —  In  electricity  ? 

Mr.  Moses. —  I  am  president  of  Moses,  Pope  &  Messer,  Inc. 
We  do  all  kinds  of  engineering.  I  am  owner  of  the  Isolated  Plant 
Publishing  Company,  a  magazine  devoted  to  the  interest  of  private 
power  plants  and  we  were  very  frank  in  stating  to  the  Public  Ser- 
vice Coimmission,  bringing  up  this  case  orig-inally,  that  it  happened 
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that  the  presidents  of  the  private  power  plants  and  interests  of  the 
small  consumer  were  identical,  because  a  high  rate  charged  the 
small  consumer  enabled  the  electric  company  to  offer  an  extremely 
low  rate  to  large  consumers  and  thus  force  out  the  private  plants. 
The  only  thing  the  Public  Utility  Company  had  to  do  was  to  get 
an  average  rate  which  would  give  it  an  average  investment,  so 
they  could  charge  a  low  rate  to  the  small  consumer. 

Mr.  Moss. —  What  do  you  think  of  this  —  here  is  a  splendid, 
modem  building  we  are  sitting  in,  filled  up  with  city  departments, 
cost  about  twenty  million  dollars,  with  no  electric  plant  in  it,  but 
dependent  upon  this  monopoly  outside,  the  Edison  Company.  Do 
you  know  the  price  charged  ? 

Mr.  Moses. —  I  had  the  price  figured  —  price  is  the  same  as  the 
large  wholesale  consumers.  It  depends  on  the  total  use,  I  shouldn't 
think  it  ran  over  three  cents. 

Mr.  Moss. —  What  do  you  think  of  that  as  an  economic  feature  ? 

Mr.  Moses. —  It  is  entirely  wrong.  We  have  installed  a  plant 
in  the  Columbia  Trust  Company  and  we  are  paying  for  it  out  of 
the  saving  from  the  Edison  rates,  which  were  about  three  and  a 
third  cents  per  kilowatt  hour. 

Senator  Thompson. —  How  fast  are  you  paying  for  them  ? 

Mr.  Moses. —  We  have  paid  eight  thousand  dollars  in  eight 
months  and  the  plant  cost  twenty-two  thousand  dollars. 

Mr.  Moss. —  Any  building  costing  a  million  dollars  that  has  to 
heat  itself,  ought  to  be  able  to  supply  its  own  electrcity  at  much 
cheaper  rates  than  it  can  get  from  outside  companies. 

Mr.  Moses. —  In  every  building  down  town  south  of  Chambers 
street,  which  is  over  twelve  stories  in  height,  with  the  exception 
of  80  Maiden  Lane  and  the  World  Building,  I  think,  have  their 
own  plant. 

Mr.  Moss. —  And  don't  those  buildings  have  special  rebates  that 
are  using  the  Edison  Company's  current  ? 

Mr.  Moses. —  Excepting  the  New  York  World.  It  has  no  space, 
it  needs  all  its  space  for  its  printing  press.  They  could  save 
thirty  to  forty  thousand  dollars  a  year  but  they  can't  spare  the 
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space.     It  has  only  one  cellar  and  it  can't  get  any  more.     80 
Maiden  Lane  has  another  reason. 

Mr.  Moss. —  Here  south  of  Chambers  street,  where  almost 
every  building  has  its  own  private  plant,  we  have  the  city  of 
ISTew  York  playing  into  the  hands  of  the  Edison  Company. 

Mr.  Moses. — ■  The  Bowling  Green  Building  has  a  sub-station  — 

Senator  Thompson. —  Even  the  State  of  New  York,  bad  as  it  is, 
furnishes  its  own  electricity.  Governor  Higgins  did  this  and  said 
nothing  about  it. 

Mr.  Moss. —  Do  you  know  anything  about  the  plans  for  the 
new  court  house  ? 

Senator  Thompson. —  Governor  Higgins  did  a  few  things  dur- 
ing the  time  when  some  other  governors  would  have  spent  — 

Mr.  Moss. —  Do  you  know  whether  the  plans  for  the  new  oourt- 
house  include  local  electricity? 

Mr.  Moses. —  I  don't  know.  From  what  I  read,  that  is  one  of 
the  things. they  were  going  to  cut  out.  The  people  with  whom  I 
am  associated  wrote  to  the  Commission,  offering  to  install  —  asked 
permission  to  submit  a  proposition  to  install  a  plant  at  our  own 
expense  and  sell  current  at  a  lower  rate,  giving  the  city  the  option 
of  purchasing  it  at  any  time. 

Mr.  Moss. —  That  is  pretty  nice. 

Senator  Thompson. — ■  You  heat  your  building  here  with  steam. 
You  can  use  that  same  steam  for  heating  to  generate  power. 

Mr.  Moses. —  We  kept  track  of  the  cost  of  coal  at  the  Columbia 
Trust  Company,  for  December,  January,  February  and  March  — • 
we  used  the  same  coal  we  did  in  previous  years  in  very  large  build- 
ings requiring  a  gTeat  deal  of  heat.  That  is  the  reason  a  private 
plant  can  compete.    Otherwise  it  would  not  — 

Mr.  Shuster. —  What  is  the. smallest  profit? 

Mr.  Moses. —  In  office  buildings  you  can  go  into  a  building 
50x100,  12  stories — ^it  is  hardly  less  than  100x100  in 
a  12-story  building,  in  some  of  those  used  for  selling  only  and  it 
wouldn't  pay.  Every  hotel,  with  the  exception  of  two  or  three  in 
the  city,  have  their  private  plants. 
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Mr.  Shuster. —  Suppose  you  got  all  of  that  business.  What 
would  happen  in  the  way  of  rates  to  those  that  could  not  be 
accomodated  by  private  plants? 

Mr.  Moses. —  I  worked  that  out  once.  I  looked  up  and  found 
the  total  amount  of  the  ISTew  York  Edison  Company  from  the 
so-called  wholesale  customers  allowing  merely  for  the  fixed  charge 
on  the  investment  necessary  to  supply  those  customers ;  there's  not 
five  hundred  dollars  profit  on  the  wholesale  business,  so  you  can 
see  the  effect  on  the  rates  would  be  nothing  to  speat  of  if  they 
lost  their  wholesale  business.  It  is  very  easy  to  determine  because 
we  know  what  the  cloak  factories  and  those  buildings  use.  We 
know  what  the  Edison  Company  is  charging  for  its  plant  and 
equipment.  It  is  easy  to  figure  the  fixed  charges  and  the  profit 
and  what  they  get. 

Eor  example,  the  Gimbel  Building  had  a  maximum  current 
at  its  command  at  any  time  of  twelve  hundred  kilowatts.  If  the 
Edison  Company  is  capitalized  at  eight  hundred  dollars  a  kilowatt, 
allowing  two  hundred  fifty  dollars  a  kilowatt,  which  is  cost  of 
plant  and  connections,  you  have  an  investment  of  over  three  hun- 
dred thousand  dollars  and  their  total  expense  is  in  the  neighbor- 
hood of  forty-five  thousand  dollars  for  that  building  for  that  term. 
Besides  that  they  had  to  pay  a  rent.  You  see  the  effect  of  losing 
that  business  would  be  very  small. 

Mr.  Moss. —  I  guess  that  is  all,  Mr.  Moses.  Thank  you  very 
much. 

Senator  Thompson. —  We  will  suspend  until  to-morrow  morn- 
ing at  11  o'clock. 

■Adjournment. 
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JUNE  30,  1916 

EXECUTIVE  SESSION 
Me,  William  R.  Willcox,  witness;  Mb.  Moss,  Examiner. 

Q.  Mr.  Willcox,  do  you  know  Emmet  Queen  ?    A.  Yes. 

Q.  Were  you  interested  in  any  companies  that  he  was  interested 
in  ?    A.  I  don't  think  I  was. 

Q.  As  counsel  or  otherwise?  A.  Mr.  Queen  was  in  my 
neighborhood  in  the  country.  Glen  Cove.  I  became  acquainted 
with  him  in  the  summer  of  five  or  six  years  ago.  He  occupied  a 
house  near  the  one  that  I  rented  at  Glen  Cove.  There  I  became 
acquainted  with  him  in  a  neighborly  way.  He  came  to  me  — 
shall  I  give  my  account  of  this  ? 

Q.  Just  as  you  like.  A.  He  came  to  me  with  the  idea  of  asso- 
ciating with  me  in  some  business  matters  that  he  had  in  Pennsyl- 
vania. He  said  something  about  some  electric  railroad  or  some 
electric  companies,  or  some  power  companies.  I  told  him  I  had  no 
time  to  spend  on  those  matters  at  that  time.  If  you  will  find 
out  about  Mr.  Queen  you  will  find  he  has  very  large  business 
enterprises.  I  had  no  relation  with  him  and  any  company  but  I 
did  endorse  a  note  with  him  for  $35,000  that  made  me  a  good  deal 
of  trouble  after  that,  because  I  had  to  pay  part  of  it,  and  then 
he  wanted  me  to  recommend  him  to  different  people  about  that 
time  and  I  recommended  him  to  several  lawyer  friends  of  mine  — 
I  don't  know  who  all,  now  —  but  he  asked  me  for  letters  of  in- 
troduction and  I  gave  them  to  him. 

Q.  Were  those  letters  of  introduction  for  the  purpose  of  interest- 
ing men  in  his  business  enterprises?  A.  I  introduced  him  as  a 
friend,  a  man  who  lived  in  a  house  worth  $250,000. 

Q.  Did  you  understand  he  was  going  to  these  people  to  endeavor 
to  interest  them  in  business  enterprises?  A.  That  is  what  I 
gathered.  He  said  he  was  not  acquainted  in  New  York  and 
wanted  to  know  if  I  would  introduce  him  to  different  people. 

Q.  Was  one  of  the  companies  the  Peoples  Light  and  Heat  Com- 
pany, at  Johnstown,  Pa.  ?  A.  I  don't  know.  I  have  no  interest 
in  any  company.  The  way  I  became,  well  you  might  say  tied  up, 
with  him  at  all  was  that  I  did  endorse  a  note  for  $35,000. 
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Q.  Was  that  a  business  note  ?  A.  It  was  a  note  he  wanted  me  to 
accommodate  him  to  the  extent  of  — 

Senator  Thompson. —  An  accommodation  note. 

Senator  Lawson. —  His  personal  note?  A.  That  is  my 
recollection. 

Senator  Lawson. —  Not  a  note  of  any  of  his  corporations  ?  A. 
I  am  pretty  sure  not.    That  you  could  find  out. 

Mr.  Moss. — ■  Was  it  to  be  used  in  a  business  enterprise  ?  A.  He 
said  that  he  had  a  lot  of  enterprises  and  that  he  wanted  some 
money  temporarily.  ]!^ow,  here  is  a  man  living  in  a  house  worth 
$250,000,  and  I  thought  he  was  a  millionaire,  and  I  wasn't  going 
to  get  into  — 

Q.  Did  you  know  whether  any  of  these  persons  to  whom  you 
introduced  him  loaned  him  any  money?  A.  I  don't  know 
definitely.    I  think  some  of  them  did. 

Q.  Did  you  introduce  him  to  any  of  the  persons  composing  the 
firm  of  Lee,  Higginson  &  Company  at  Boston,  bankers  ?  A.  iTot 
to  my  knowledge. 

Q.  To  Gardiner  M.  Lane  ?  A.  I  don't  know  Gardiner  M.  Lane 
except  that  I  had  met  him  casually  in  the  subway  business. 

Q.  Lane  was  a  director  of  the  Interborough.  A.  I  will  tell  you 
when  I  met  Mr.  Lane.  At  the  time  we  were  having  the  investiga- 
tion in  which  I  was  counsel  Lane  came  over  here  to  protest  against 
those  investigations  but  I  didn't  meet  him  at  any  time  outside  of 
the  negotiations  for  the  dual  contract.  I  didn't  give  ]\Ii-.  Queen 
or  anybody  else  any  letter  of  introduction  to  Mr.  Lane.  I  don't 
know  him  well  enough. 

Q.  Here  are  eighteen  judgments,  here,  against  Queen  beginning 
January  27,  1911  and  running  to  December  11,  lO'lS,  eighteen 
judgments  aggregating  $263,684.52.  Among  these  judgments  is 
one  dated  March  3,  1911  for  $13, 312.29  in  favor  of  Henry  L. 
Higginson,  Gardiner  M.  Lane  and  other  persons  composing  the 
firm  of  Lee,  Higginson  &  Company.  This  judgment  was  assigned 
to  L.  A.  Osborne  and  the  judgment  was  entered  by  Strong  &  Cad- 
wallader.  Now,  did  you  ever  give  Queen  a  letter  of  introduction 
to  Mr.  Robin  ?    A.  I  don't  remember  so  doing.    I  may  have  done 
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so  because  I  knew  Eobin  for  years  and  if  he  would  say  that  I 
gave  him  a  letter,  I  wouldn't  dispute  it.  I  have  no  recollection  of 
so  doing.  If  Mr.  Queen  had  come  to  me  and  asked  me  to  give  him 
a  letter,  I  presume  I'd  have  done  so.  As  man  to  man  I  had  no 
relations  with  Mr.  Queen. 

Q.  At  that  time,  at  the  time  I  have  in  mind,  was  while  Mr. 
Robin,  it  is  said,  was  in  control  of  some  bank  or  banks  in  New 
York.  Would  you  have  expected,  if  you  gave  him  a  letter  of 
introduction,  that  he  would  approach  Mr.  Eobin  on  the  subject 
of  getting  a  loan  ?  A.  I  don't  think  that  would  have  entered  my 
head. 

Q.  What  do  you  think  he  wanted  this  letter  of  introduction  for  ? 
A.  Here  was  a  man  who  was  my  neighbor,  and  a  pretty  wealthy 
man,  who  came  to  me  and  when  I  told  him  I  could  not  invest 
money  in  various  enterprises  he  asked  me  if  I  knew  some  one  — - 
so-and-so  — ■  and  I  gave  him  a  few  letters,  as  I  told  you,  just  a 
friendly  act.  I  don't  know  whether  I  gave  him  a  letter  to  Mr, 
Eobin  or  whether  I  did  not. 

Q.  Now  supposing,  Mr.  Chairman,  I  don't  want  to  keep  Mr. 
Willcox  here  any  longer  than  necessary.  I  think  we  ought  to  listen 
to  Mr.  Eobin  at  this  time  and  let  Mr.  Willcox  hear  Mr.  Eobin  and 
Jet  him  say  anything  that  he  wants  to. 

Me.  Joseph  C  EoBii>r  is  sworn  by  Seistatoe  Thompsott,  and 
testifies  as  follows : 

Mr.  Moss. —  Mr.  Eobin,  was  there  a  time  when  you  were  a 
man  in  a  large  business,  and  reputed  to  be  and  believed  yourself 
to  be  wealthy  ?    A.  There  was  such  a  time,  yes. 

Q.  And  did  you  at  such  time  have  relations  to  some  banks  in 
New  York  which  gave  you  substantial  ownership  and  control? 
A.  Yes. 

Q.  Were  you  the  owner  of  the  Eailroad  Company  called  the 
South  Shore  Traction  Company  ?  A.  I  was,  with  others,  in  con- 
trol of  such  a  railroad. 

Q.  And  did  you  make  application  to  the  Public  Service  Com- 
mission for  any  official  action  by  them?  A.  The  Company  did, 
yes. 
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Q.  \Yb.&t  was  that  action  ?  A.  Our  first  action  was  in  connec- 
tion with  the  franchise  granted  to  the  Company  on  or  about  May 
20,  I  think,  1909.  We  applied  for  permission  to  exercise  that 
franchise  under  the  provisions  of  the  Public  Service  Commis- 
sions Law.  After  a  short  time  permission  was  refused  on  the 
ground  that  the  inside  of  the  franchise  was  not  satisfactory  to  the 
learned  member  of  the  Public  'Service  Commission ;  did  not  like 
its  terms.     On  that  matter,  Mr.  Willcox  was  Chairman. 

Q.  Will  you  give  me  the  date  ?     A.  That  was  about  June  or 
July,  1910.     I  don't  recall  the  exact  date.     On  that  matter  Mr. 
Willcox  was  Chairman  of  the  Commission.    As  I  recall  it,  I  knew 
he  did  not  vote  at  the  time.     Thereafter,  that  was  carried  up  to 
the  Courts  and  the  certiorari  of  the  Courts  disagreed  with  the 
Public  Service  Commission,  and  the  permission  to  exercise  the 
franchise  was  granted  under  an  order,  I  think,  of  the  Appellate 
Division  of  the  Court  of  Appeals,  I  forget  which  it  is  now.  There- 
after we  proceeded  to  try  to  exercise  that  franchise  and  found  it 
rather  diiEcult.    One  of  our  troubles  was  the  same  Public  Service 
Commission  which  didn't  seem  to  like  our  proposed  route  for  some 
reason  or  other  —  well,  there  was  continual  difficulty  with  the 
Public  Service  Commission.     Down  towards  the  end  of  1910  the 
Public  Service  Commission  developed  sudden  anxiety  as  to  the 
stockholdings  of  the  South  Shore  Traction  Company  and  as  to  the 
distribution  and  issue  of  its  securities,  etc.    At  that  time  the  Com- 
pany  was   being   bitterly    attacked   by    another    aggregation   of 
patriots  known  as  the  Citizens  Union  which  also  seemed  to  be 
greatly  disturbed  about  this  little  picayune  railroad  of  eight  or 
ten  miles,  and  finally  around  the  month  of  Xovember  or  December, 
1910,  as  I  recall  the  date,  I  think  I  am  pretty  near  right,  was 
called  there  on  several  occasions  to  the  office  of  the  Commission, 
to  see  Mr.  Maltbie  and  some  one  else  —  I  think  it  was  Eustis, 
perhaps,  I  am  not  sure  now,  about  these  stock  issues  which  had 
become  a  subject  of  considerable  interest,  apparently.    I  had  been 
negotiatiiig,  then  with  the  Guaranty  Trust  Company  —  I  think  the 
name  of  the  President  was  Wimple,  or  something  of  that  sort, 
about  arranging  a  traffic  agreement  by  which  we  could  carry  pas- 
sengers for  one  five-cent  fare  on  the  Second  Avenue  Street  Rail- 
road and  across  Queensboro  bridge,  under  which  they  were  then 
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operating.  Before  I  got  very  far  tlie  Guaranty  Trust  Company 
wished  to  know  who  the  stockholders  of  the  South  Shore  Traction 
Company  were.  About  that  same  time  the  Columbia  Trust  Com- 
pany', which  had  been  the  Eegistrar  of  the  stock  of  the  South  Shore 
Traction  Company,  evidenced  a  desire  to  know  who  all  the  stock- 
holders of  the  company  were,  regardless  of  whether  the  stock  was 
registered  or  not.  At  the  same  time  the  Public  Service  Commis- 
sion seemed  to  be  aiSicted  with  the  same  curiosity.  There  was  no 
reason  why  they  shouldn't  know  but  I  saw  no  reason  why  they 
should  know,  other  than  those  of  record  and  I  so  represented  to 
members  of  the  Commission  that  the  stock  books  spoke  for  them- 
selves and  that  was  all  that  was  necessary. 

About  this  time  I  dropped  in  to  see  Mr.  Willcox  and  discussed 
my  troubles  with  him.  Our  relations  had  been  friendly,  I  suppose 
not  over  cordial  perhaps,  I  had  hoped  friendly,  and  he  regretted 
that  he  could  not  go  in  to  help  me  in  my  trouble  but  suggested  that 
he  had  a  friend,  Emmet  Queen,  who  was  interested  in  some  cor- 
poration in  Pennsylvania  where  there  was  no  Public  Service 
Commission  to  bother  the  activities  of  a  promoter  or  to  limit 
profits,  and  that  he  wished  I  would  do  something  for  Emmet 
Queen  if  I  could,  he  would  send  him  down  to  see  me. 

A  day  of  so  afterwards  Emmet  Queen  appeared  with  an  appli- 
cation for  a  loan  of  $50,000,  with  some  securities  —  that  is  he 
called  them  securities.  I  took  his  application  and  sent  it  along 
to  the  N"orthern  Bank  of  ISTew  York  with  which  I  was  then  con- 
nected as  Chairman  of  the  Executive  Committee  and  asked  for  a 
few  reports.  I  have  the  original  reports  here  and  the  report  upon 
it  which  seemed  to  show  that  Mr.  Emmet  Queen  was  more  or  less 
a  man  of  straw  and  that  the  proper  thing  to  do  was  to  get  Mr. 
Willcox's  endorsement,  as  Mr.  Willcox  was  endorsing  for  him  else- 
where. I  turned  the  papers  over  to  Mr.  Willcox  with  my  regret 
that  I  ,  could  not  accommodate  his  friend  with  the  $50,000. 
Immediately  thereafter  an  order  was  issued  by  the  Public  Service 
Commission  for  the ,  examination  of  the  South  Shore  Traction 
Company,  and  that  railroad  traction  construction  company  which 
had  the  construction  contract  for  the  South  Shore  Traction  Com- 
pany, and  there  was  the  beginning  of  the  whiligig  that  wrecked  the 
so-called   "  line  of  Eobin  corporations." 
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Q-  Immediately?  How  soon?  A.  Within  a  day  or  so.  You 
gentlemen  will  probably  recall  about  this  time  there  was  much  in 
the  papers  about  alleged  bribery  of  various  public  oificials  with 
regard  to  the  issuance  of  this  South  Shore  Traction  Company 
franchise.  As  a  matter  of  fact  there  wasn't  any  cause  —  I  was 
not  in  the  bribery  business,  might  have  been  better,  perhaps,  if  I 
had  been.  Of  course  the  investigation  showed  there  was  nothing 
there,  no  bribery,  no  corruption,  no  fees,  or  secret  stockholders  or 
anything  of  that  kind. 

Senator  Thompson. —  Commitments  ?  Obligations  ?  A.  There 
were  neither  commitments  nor  obligations.  I  got  this  franchise 
from  the  Tammany  Hall  City  Government.  There  never  was  a 
suggestion  of  a  dollar  of  bribe,  purchase,  consideration,  attorneys' 
fee,  of  any  kind  whatsoever,  direct,  indirect,  contingent  or  remote, 
from  the  City  Government  of  this  city  under  Tammany.  The 
only  suggestion  there  was  of  a  bribe  or  the  least  demand,  was  from 
one  of  the  gentlemen  in  the  Bureau  of  Eranchises,  a  man  named 
Mr.  Harry  P.  NicoUs,  with  whom  I  will  deal  hereafter. 

Mr.  Moss. —  Have  you  come  to  a  point  where  Mr.  Willcox's 
interest  ceases  in  this  ?  A.  That  is  all  so  far  as  Mr.  Willcox  is 
concerned. 

Q.  I  draw  the  conclusion  that  the  events  you  stated  were  stated 
without  feeling  and  without  malice.  A.  You  asked  me  about 
these  papers.  I  have  stated  the  cold  facts.  I  impute  no  motive  to 
Mr.  Willcox  as  unworthy.  It  is  simply  a  cold  statement  of  facts. 
What  it  means  I  don't  begin  to  state. 

Q.  Are  you  willing  to  answer  any  questions  Mr.  Willcox  may 
ask  ?    A.  I  certainly  will. 

Mr.  Willcox.—  Perhaps  you'd  better  get  a  statement  from  Mr. 
Kobin  — from  my  attorney.  I  knew  Mr.  Robin  long  before  I 
was  in  the  Commission.  I  had  been  introduced  to  him  through 
ftiends  of  mine.  I  liked  Mr.  Kobin  and  at  his  earnest  solicitation 
I  became  a  Trustee  of  his  Savings  Bank,  the  Washington  Savings 
Bank.  I  looked  upon  Mr.  Eobin  as  one  of  the  brightest  aud  most 
progressive  men  in  this  town,  a  man  that  had  great  success  in 
developing  enterprises,  financial  and  otherwise. 
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When  I  became  Post  Master,  I  tMnk  it  was,  feeling  that  my 
duties  would  be  such  that  I  would  be  entirely  engrossed  in  them, 
I  resigned  from  the  bank.  That  was  in  a  day  of  prosperity.  I 
didn't  resign  from  any  cause  except  that  I  was  going  into  other 
work  that  would  take  all  my  time  and  I  continued  to  know  Mr. 
Eobin,  whom  I  regarded  as  particularly  resourceful,  a  man  that 
I  said  this  about  to  a  good  many  men  that  if  they  wanted  to  get 
hold  of  a  man  that  had  unusual  energy,  enterprise,  and  that  could 
put  things  over,  Eobin  was  the  man,  and  that  is  what  I  believed 
and  I  never  saw  anything  in  Mr.  Eobin  during  my  acquaintance 
with  him  when  I  saw  him  more  or  less  every  day  at  those  times, 
that  was  not  perfectly  honorable.  So,  I  knew  him  in  that  capacity. 

When  I  was  in  the  Commission  the  South  Shore  matter  came 
up.  My  memory  is  hazy  regarding  that  franchise.  At  that  time 
it  was  a  habit  and  custom  in  the  Commission  that  the  Chairman 
did  not  sit  at  any  of  the  hearings.  If  there  was  a  matter  concern- 
ing a  different  franchise  or  application,  it  went  before  the  City 
Commission  and  then  every  other  Commissioner  tried  to  familiar- 
ize himself  with  the  decisions  before  it  was  taken  up.  I  could  not 
for  the  life  of  me  now  say  whether  the  South  Shore  Traction  Com- 
pany franchise  was  one  Mr.  Eobin  obtained  before  he  came  into 
office  or  after,  but  I  know  the  matter  was  up  before  our  Board,  and 
I  remember  two  or  three  times  Mr.  Eobin  was  down  to  see  me  and 
talked  very  earnestly  about  matters  that  were  before  us.  I  don't 
say  now  whether  I  voted  upon  his  matter  when  it  was  before  us 
or  whether  I  didn't  but  I  haven't  any  doubt  —  I  have  no  clear 
recollection  but  I  haven't  any  doubt  —  that  if  he  was  down  in  my 
office,  knowing  him  as  I  did,  a  man  that  I  have  described  to  you, 
that  I'd  say  to  him,  if  he  says  I  said  to  him,  I  was  going  to  send 
a  man  to  him,  I  would  say  that  is  right.  And  I  might  have  said 
to  him  "  Here  is  a  man  that  has  been  trying  to  interest  me  iu 
railroads  and  various  other  things,  and  I  have  no  time  for  him." 
I  don't  think  I  ever  said  that  I  wanted  anybody  to  act  for  me, 
because  these  "corporations  were  in  a  state  where  there  was  no 
Public  Service  Commission  but  this  man  Queen  wa^  a  man  who 
was  in  a  lot  of  things  to  try  to  interest  me  and  I  haven't  any 
doubt  that  I  may  have  said  to  Eobin,  "  Now,  here  is  a  man  that's 
got  a  lot  of  things ;  you're  a  hustler.    Do  you  mind  if  I  send  him 
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down  to  you  to  take  your  matters  up  ?"  and  I  presume  Mr.  Eobin 
said  to  me,  "  Send  him  along,"  and  if  I  did  send  him  along  I  did 
it  in  pursuance  of  such  conversation. 

ISTow,  as  far  as  asking  for  any  loan,  I  had  no  interest  in  any 
loans  of  Mr.  Queen.  I  had  no  business  relation  with  him  except 
I  did  endorse  a  note  for  $35,000  I  have  had  to  pay,  or  obligated 
to  pay,  a  part  of  that  and  I  can  tell  you  gentlemen,  it  took  a  good 
part  of  the  earnings. 

Senator  Thompson. —  Wlas  this  endorsement  of  the  $35,000  note 
after  this  application  was  made  to  Kobin?  A.  The  two  things 
had  no  connection.  The  note  was  partly  paid  off,  and  then  it  was 
renewed,  and  I  placed  it  around,  and  finally  had  to  assume  it 
myseK  and  pay  part  of  it  myself. 

Senator  Thompson. — -Were  you  on  this  note  in  Ifovember  or 
December,  1909  ?  Were  you  on  the  note  before  this. or  after  this  ? 
A.  I  couldn't  say.  At  the  time  I  will  say  that  I  never  believed 
in  1909  and  1911  that  I  would  have  to  take  that  note  up.  A  part 
of  it  was  paid  but  I  have  had  to  pay  part  of  it  and  part  of  it  I 
am  still  carrying  under  my  own  obligations. 

Mr.  Moss. —  Did  you  say,  Mr.  Robin,  that  this  conversation 
occurred  in  1910? 

Mr.  Robin. —  Nineteen  hundred  and  ten,  I  think.  Late  in 
November,  1910,  as  I  recall. 

Mr.  Willcox. —  Lot  me  count  for  a  minute  and  sift  this  down. 

Mr.  Robin. —  I  think  I  can  help  Mr.  Willcox  out.  Here  is  one 
of  the  notes. 

Mr.  Willcox. —  I  have  nothing  to  do  with  his  notes.  These  are 
some  papers  that  I  sent  you  that  he  left  with  me  about  his"  various 
enterprises. 

Mr.  Robin.— Papers  that  I  left  with  you? 

Mr.  Willcox.— The  papers  I  sent  to  you  in  the  fall  of  lOlO. 
I  was  in  Glen  Cove  in  the  summer  of  1910.  This  way  I  am 
figuring.  I  had  a  summer  house  from  May  until  November  in 
1910.  It  was  then  I  became  acquainted  with  Mr.  Queen,  who 
Jived,  as  I  say,  in  celibate  fashion  next  door,    Wbether  I  signed 
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the  note  with  him  during  those  fall  months  or  whether  it  was 
afterwards  when  he  came  into  my  office,  I  don't  know. 

Mr.  Moss. —  Don't  you  know  what  that  note  was  to  be  used  for  ? 

Mr.  Willcox. —  It  was  purely  an  accommodation  note. 

Mr.  Moss. —  There  was  some  business  required. 

Mr.  Willcox. —  N"o  business  with  me. 

Mr.  Moss. —  Didn't  he  explain  ? 

Mr.  Willcox. —  He  didn't  tell  me  anything.  He  is  a  man  that 
carried  hundreds  of  thousands  of  dollars  in  paper.  It  was  a  foolish 
thing  for  me  to  endorse  that  paper  but  I  endorsed  it  without 
consideration. 

Mr.  Moss. —  Had  you  no  business  relations  with  him  ? 

Mr.  Willcox. —  'No  business  relations  of  any  kind.  He  was  a 
man  that  I  liked.  I  knew  Robin  and  I  liked  him,  and  he  had 
these  enterprises,  and  I  said,  "  I  will  put  you  in  touch  with  a 
man  that  knows  all  about  the  East "  and  "  a  good  man  for  you  to 
to  go  to,"  and  I  think  I  spoke  to  Robin  about  it  and  I  think  Robin 
afterwards  told  me  after  he  looked  into  these  papers  that  he  had 
looked  the  thing  up  and  there  was  nothing  in  it.  I  have  no  interest 
Whatsoever  —  had  no  connection  with  Mr.  Robin's  franchise  mat- 
ter any  more  than  the  color  of  the  Milky  Way. 

■Senator  Thompson  —  That  is  the  reason  why  you  signed  the 
note  before  this  memorandum  of  November  10th  was  written.  It 
seems  that  this  story  is  that  he  applied  to  the  Northern  Bank 
which  he  was  interested  in  • — 

Mr.  Robin. —  I  reported  to  the  JSTorthern  Bank  for  an  investi- 
gation. 

Mr.  Willcox. —  This  is  what  I  think  happened,  if  you  will  allow 
me  to  make  this  statement.  Mr.  Queen  would  try  to  get  loans 
through  him  saying  that  I  was  his  friend,  and  that  I  had  gone  on 
his  paper,  all  of  which  is  true  but  I  did  not  say  that  I  would 
endorse  — 

Senator  Thompson. —  "  Mr.  Young  suggested  yesterday  if  he 
wanted  a  loan  he  would  give  an  endorsement.    He  said  he  thought 
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he  ouglit  not  to  do  so,  and  the  inference  was  that  he  had  this  en- 
dorsement in  his  trust  company,  I  then  insisted  on  his  giving  me 
the  names  of  such  endorsers  as  Queen  might  procure.  He  gave 
only  one  and  suggested  Mr.  Willcox." 

Mr.  Willcox. —  That  would  seem  to  indicate  —  and  from  what 
I  know  of  Queen  and  the  difficulties  he  has  got  into  since,  fin- 
ancially (I  don't  mean  to  say  he  is  a  bad  man  at  all ;  I  have  a  notion 
that  he  took  advantage  of  this  introduction  I  gave  him  to  this 
man  I  thought  would  help  him  to  promote  enterprises.  I  regarded 
Mr.  Robin  as  a  very  able  promoter  of  enterprises  of  that  kind. 
He  started  off  at  once  to  get  a  loan,  but  I  don't  remember  putting 
it  up  to  him  in  any  such  way  as  that.  I  felt  Robin  was  a  good 
man  whom  I  would  introduce  to  anybody  that  was  interested  in 
utilities  or  any  other  enterprises  of  that  kind,  the  Pennsylvania 
or  Ohio  or  California.  I  would  have  said,  "  Go  and  talk  with 
Robin." 

Mr.  Moss. —  Even  though  Mr.  Robin  had  an  application  before 
your  Board  that  was  being  contested  ? 

Mr.  Willcox. —  I  don't  think  I  would  have  dreamed  of  the  fact 
that  this  application  that  was  before  us  for  the  South  Shore  Trac- 
tion Company  was  a  company  matter  which  Mr.  Robin  might 
have  been  interested  in.  He  did  come  down  to  talk  with  me  about 
it  but  you  must  bear  in  mind  I  knew  Mr.  Robin  pretty  well  and  he 
knew  what  I  think  everybody  in  New  York  knows,  the  fact  that 
I  knew  him  and  was  friendly  with  him,  would  have  had  nothing 
to  do  with  the  way  his  matter  was  acted  upon  in  the  Public  Serv- 
ice Commission.  The  two  things  have  no  more  connection  in  my 
mind  than  the  education  of  my  child. 

Mr.  Shuster. —  Mr.  Robin,  you  didn't  make  a  loan  to  Mr. 
Queen  ? 

Mr.  Robin. —  ISTo. 

Mr.  Willcox. —  I  never  — 

Mr.  Robin. —  I  make  no  complaint.  I  am  not  here  making  any 
complaint  whatsoever.  I  have  been  called  here,  for  the  informa- 
tion which  — 

Mr.  Willcox. —  May  I  ask  Mr.  Robin  a  question  ?    Mr.  Robin, 
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you  didn't  understand  my  sending  Mr.  Queen  to  you  to  talk  with 
you  that  I  was  interested  in  Mr.  Queen  ? 

Mr.  Robin. —  Until  the  course  of  events  that  followed  this 
transaction  came  up,  I  thought  you  were  the  most  honest  man  in 
the  world.  I  thought  there  was  not  a  thought  in  your  head  that 
was  not  absolutely  the  essence  of  honesty  and  straightforwardness, 
but  when,  within  three  or  four  days,  or  two  days,  to  get  the  exact 
time,  after  I  declined  this  loan  and  told  you  I  wouldn't  make  this 
loan,  the  drastic  order  was  issued  of  your  Commissioner,  which 
was  followed  by  contemporaneous  acts  of  others,  I  made  up  my 
mind  that  the  price  of  that  loan  was  the  price  of  immunity  in 
the  Commission,  but  I  make  no  complaint  at  all.  I  wouldn't  say 
this  but  you  asked  me  to  question  the  record. 

Mr.  Willcox. —  Did  I  request  you  to  make  a  loan  to  Mr. 
Queen  ? 

Mr.  Eobin. —  You  asked  me,  sir,  to  make  this  loan  to  Mr. 
Queen. 

Mr.  Willcox. —  I  want  to  say  for  testimony  that  that  is  abso- 
lutely false.  I  did  say,  and  I  think  Mr.  Eobin  told  me  after- 
wards, "  Don't  have  anything  to  do  with  those  things  or  let  any 
of  your  friends.  I  have  investigated."  I  am  not  sure  but  I  wrote 
him  a  letter. 

Mr.  Eobin. —  Eight.    You  will  find  the  letter. 

Mr.  Willcox.—  I  had  no  interest  in  him.  I  simply  said,  "  If 
you  want  to  get  a  hustling  man,  you  go  and  see  Eobin."  If  I  had 
thought  he  would  have  asked  for  a  loan  —  I  had  no  interest  in 
Mr.  Queen  at  all. 

Mr.  Eobin. —  If  Mr.  Queen  were  across  this  table,  I  might  face 
him  with  some  information. 

Mr.  Willcox. —  I  cannot  go  bail  for  what  Mr.  Queen  said. 

Mr.  Moss. —  We  want  to  know  what  Mr.  Queen  said. 

Mr.  Wlillcox. —  Mr.  Queen  might  have  said  — 

j\rr.  Eobin. —  I  don't  like  to  go  at  things  in  this  way  because 
I  think  the  events  which  happened  between  Mr.  Willcox  and 
myself  make  it  pertinent  at  this  stage,  but  with  Queen  absent  I 
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have  gone  the  limit,  I  think.    I  don't  think  it  is  fair  to  Mr.  Will- 
cox  to  ask  what  another  man  said  in  his  absence. 

Senator  Thompson. —  Do  you  consent  to  that,  Mr.  Willcox  ? 

Mr.  Willcox. —  I  don't  think  it  is  fair  to  talk  of  a  man  who  is 
not  here,  and  whom  I  have  have  since  found,  although  I  don't 
care  to  say  anything  against  any  man,  I  have  since  found  Mr. 
Queen's  statement  cannot  be  relied  on  at  all,  and  I  don't  think  the 
statements  of  a  man  like  that  ought  to  be  charged  against  him 
simply  because  I  gave  him  a  note  of  introduction  to  another 
man. 

Mr.  Moss. — It  is  to  charge  you,  Mr.  Willcox,  I  have  no  such 
thought  of  you,  but  I'd  like  to  follow  Mr.  Queen. 

Mr.  Willcox. —  I'll  tell  you  —  Mr.  Eobin  feels  evidently,  of 
course  he  feels  deeply  about  it,  that  there  was  a  connection  be- 
tween his  refusal  of  the  loan  to  Queen  and  the  action  on  the  South 
Shore  franchise.  ISTow,  the  thought  is  I  was  not  interested  in  any 
loan  and  I  ought  not  to  be  responsible  because  I  gave  the  note  of 
introduction.  After  the  situation  I  have  described  Mr.  Queen 
may  have  gone  there  and  said  he  was  getting  this  money  from  me. 
I  don't  know  what  he  might  have  said. 

Mr.  Moss. —  ^^%ere  is  John  Alvin  Young  ?  Did  you  find  his 
name  in  those  papers  ?    Where  is  he  ? 

Senator  Lawson. —  I  don't  know  where  he  is.  His  name  is  on 
that  paper.  He  was  the  president  of  the  Windsor  Trust  Company 
at  that  time. 

Mr.  Moss. —  Is  he  in  ISTew  York  ? 

Mr.  Shuster. —  Where  is  Queen? 

Mr.  Willcox. —  I  can't  be  held  accountable  for  the  wild  state- 
ment of  a  man  — 

Senator  Lawson. —  Mr.  Wiillcox,  had  you  already  endorsed  this 
note  of  Mr.  Queen's  before  this  incident  came  up?  A.  I  have 
just  said  I  can't  tell  you  definitely.  The  only  thing  I  have  got  to 
go  by  is  this:  that  I  was  in  Glen  Cove  in  the  summer  of  1910, 
where  I  met  Mr.  Queen,  and  he  came  to  me,  and  I  supposed  him 
to  be  a  millionaire  —  he  was  a  very  good  liver  —  and,  as  I  say, 
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he  tried  to  get  me  interested  in  various  enterprises,  and  I  didn't 
want  to  go  into  any  of  them.  I  had  no  time  to  give  to  it  and  no 
money  to  invest  in  them.  But  I  saw  considerable  of  him  before  I 
left  Glen  Cove  and  afterwards,  because  he  was  my  nearest  neigh- 
bor, and  whether  I  signed  that  note  or  endorsed  that  note  for  him 
in  the  fall  I  have  no  recollection  of  the  date,  I  am  only  going  back 
to  the  summer  I  was  there,  and  my  recollection  is  that  I  endorsed 
that  note  some  time  that  autumn,  but  I  couldn't  tell  when. 

Senator  Lawson. —  That  was  1910?    A.  1910. 

Senator  Lawson. —  If  it  was  endorsed  in  the  summer  or  fall 
of  1910  then  that  note  would  have  been  endorsed  by  you  prior  to 
this  transaction.    A.  I  don't  know. 

Mr.  Moss. —  This  letter  to  Mr.  Robin  is  dated  December  19, 
1910,  and  the  report  to  Mr.  Eobin  of  the  Northern  Bank  is  dated 
November  30,  1910,  so  that  if  you  gave  the  letter  of  introduction 
to  Queen  to  Mr.  Robin,  it  would  have  been  subsequent  to  the 
endorsement  of  his  note. 

Mr.  Willcox. —  Of  course,  that  goes  without  saying.  If  I  had 
signed  this  note  for  him  in  November  or  December  it  would  have 
been  before  I  sent  this  note  to  Robin.     I  couldn't  tell. 

Senator  Lawson. —  By  that  act  you  were  interested  in  Queen  to 
the  extent  of  $30,000. 

Mr.  Willcox. —  I  had  no  question  — - 

Senator  Lawson. — ■  This  man  Queen  — 

Mr.  Willcox. —  I  had  no  more  doubt  about  Mr.  Queen's  — 

Senator  Lawson. —  I  don't  doubt  that,  Mr.  Willcox;  but  you 
were  interested  to  the  extent  of  $35,000. 

Mr.  Willcox. —  If  Mr.  Queen  had  come  to  me  in  January  or 
February  or  March  and  asked  me  to  endorse  the  note,  this 
$35,000,  I  would  have  done  it.  It  was  my  belief  he  was  a  rich 
man.  I  know  that  when  I  told  him  to  go  —  he  wanted  me  to 
introduce  him  to  some  people,  and  when  Robin  was  in  the  office 
I  said,  "  Here  is  a  man  that  has  some  enterprises  and  I'll  send 
him  up,"  and  Robin  came  back  and  said,  "  You'd  better  be  care- 
ful about  that  man;  I  don't  think  he  is  worth  anything." 
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Senator  Lawson. —  But  you  already  were  down  on  liis  paper. 

Mr.  Willcox. — ■  Yes,  and  in  a  few  instances  — 

Senator  Lawson. —  From  my  own  curiosity  as  a  member  of  this 
Commission,  I  was  trying  to  ascertain  in  my  own  mind  prior  to 
the  time  that  you  gave  this  letter  of  introduction  to  Mr.  Eobin  to 
Queen  that,  naturally,  being  on  this  man's  paper  for  $35,000, 
you  were  interested  in  him.  I  don't  mean  for  anything  mer- 
cenary. 

Mr.  Willcox. —  I  was  interested  in  him  to  this  extent,  that  he 
had  these  enterprises,  which  from  his  talk,  and  I  believed  him, 
seemed  to  be  good  things,  and  I  knew  Robin  was  a  good  fellow 
and  a  hustler  before  we  got  into  this  trouble  — 

Senator  Lawson. —  What  I  mean  to  convey  is  that  this  would 
be  perfectly  natural  for  you  to  give  anybody  whom  you  were  inter- 
ested in  a  letter  of  introduction,  particularly  when  you  were 
already  on  the  man's  papers,  no  difference  whether  it  was  Eobin 
or  somebody  else. 

Mr.  Willcox. —  The  only  exception  I  take  to  that  is,  I  don't 
think  that  at  any  time  my  giving  him  a  note  of  introduction  —  I 
thought  this  man  had  some  valuable  enterprises  and  T  recall  it, 
and  I  thought  Eobin  was  a  hustler  —  I  knew  he  put  things  over, 
and  I  thought  as  soon. as  I  said  to  Eobin,  "  I  am  going  to  send  this 
man  to  you  " — 

Mr.  Perley  Morse. —  You  gave  this  endorsement  and  the  letter 
of  introduction  as  a  friendly  act  ? 

Senator  Lawson. —  What  has  that  got  to  do  with  it  ? 

(Senator  Thompson. —  That  hasn't  got  anything  to  do  with  it 
at  all.  If  I  were  to  go  to  Mr.  Willcox  and  ask  Mr.  Willcox  for  a 
letter  of  introduction  and  he  said  to  me,  "  Why,  Senator,  I'd  be 
glad  to  give  it,  but  I  am  in  a  public  position.  I  wouldn't  want  my 
position  to  be  questioned;"  but  if  Mr.  Willcox  was  down  on  my 
paper  for  $10,000  or  $30,000  he'd  say,  "  Well,  I  think  enough 
of  you ;  I  have  already  put  my  name  on  this  paper ;  sure,  I'd  give 
you  a  letter  of  introduction."  He  wouldn't  let  that  public  office 
stand  in  the  way. 

Mr.  Willcox. —  I  think  I  should  have  given  Mr.  Queen  that 
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note  of  introduction  to  Mr.  Eobin;  not  only  is  it  possible  but  I 
would  have  done  it.  Of  course,  I  think  writing  letters  back  and 
forth  may  be  questioned,  I  certainly  believe  the  question  of  sign- 
ing notes  is  a  very  bad  policy,  but  so  far  as  giving  that  note,  I 
think  I  was  pretty  careful  all  the  time  I  was  in  a  political  office. 
I  did  this  as  one  friend  to  another,  and  when  Kobin  told  me  that 
I'd  better  be  careful  of  the  deals  I  had  with  this  man,  I  presume 
I  took  that  as  a  friendly  act. 

Senator  Lawson. —  How  do  you  account,  Mr.  Willcox,  that 
right  after  this  friendly  tip  that  Mr.  Eobin  gave  you,  immediately 
his  troubles  began  ? 

Mr.  Willcox. —  Robin's  trouble?  I  don't  think  Mr.  Eobin 
wants  to  give  the  idea,  at  least  I  should  think  it  very  strange  if  he 
gave  the  idea,  that  his  trouble  was  by  me. 

Senator  Lawson. —  I  can  only  put  it  on  the  grounds  of  how  I, 
as  a  member  of  this  Committee,  receive  this.  That  is  the  slant 
I  take  of  it. 

Mr.  Willcox. —  It  seems  the  application  which  Mr.  Eobin  was 
interested  in  was  acted  upon  by  the  Commission  in  February.  I 
couldn't  tell  you  now  what  the  action  was.  I  know  I  had  no 
details  of  it. 

Senator  Lawson. —  It  goes  further  than  that.  Mr.  Eobin  says 
that  two  or  three  days  subsequent  to  this  action,  refusing  to  make 
this  loan,  immediately  thereafter  the  Public  Service  Commission 
demanded  certain  information  in  connection  therewith.  Other 
people  — • 

Mr.  Willcox. —  That  is  predicated  upon  the  fact  that  I  gave  a 
note  of  introduction  to  a  man.  Of  course  I  gave  the  note  of  intro- 
duction and  I  assume  that  if  a  man  that  I  introduced  went  and 
killed  a  man  I  would  be  responsible  for  it.  I  couldn't  stand  for 
that. 

Senator  Thompson. —  The  idea  is  right  here.  These  are  facts, 
but  I  want  to  use  them  by  way  of  comparison.  I  got  a  letter  from 
a  constituent  of  mine,  2i3  or  24  years  old,  and  I  have  known  him 
ever  since  he  was  a  boy,  and  he  said  in  it  that  he  could  get  a  job 
with  the  Public  Utilitj'  Corporation  up  there  but  they  wanted  me 
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to  recommend  him.  Now,  in  the  position  I  was  in,  suppose  I  had 
sent  him  that  letter  of  recommendation  and  got  that  joh.  What 
position  would  I  have  heen  in  ? 

Mv.  Willcox. —  I  think  the  connection  is  too  distant. 

Senator  Lawson. —  You  can  see  the  way  the  public  take  that, 
can't  you  ? 

Mr.  Willcox. —  I  don't  think  the  public  take  this  matter  in  any 
such  way.  You  have  got  to  take  cognizance  of  the  facts.  Here 
was  a  man  that  Mr.  Robin  is,  a  man  that  I  have  nothing  to  say 
against  his  reputation  now.  I  haven't  followed  his  troubles.  So 
far  as  my  relations  with  Mr.  Eobin  were  concerned,  he  was  a 
man  that  I  had  great  faith  in.  Here  is  another  man,  my  neigh- 
bor, a  man  of  great  wealth,  as  I  supposed,  wanted  me  to  be  inter- 
ested in  enterprises  outside  of  the  State  and  outside  of  my  juris- 
diction. Meeting  this  man,  I  say,  "  Here  is  a  man  with  a  lot  of 
enterprises  that  I  think  you  ought  to  get  in  with."  I  ought  not 
to  have  said  that  but  I  did  say  it,  and,  as  a  result  of  it  I  gave  him 
a  note  to  Mr.  Robin.  He  looked  up  the  record.  Now,  if  you  say 
and  want  to  draw  the  conclusion  that  I  gave  this  note  to  Mr. 
Robin  because  I  had  a  loan,  because  I  was  on  a  note  for  $30,000, 
of  course  you  have  a  right  to  draw  that  conclusion;  but  I  didn't 
do  it  for  that  purpose. 

Senator  Lawson. —  I  don't  want  to  draw  any  such  conclusion. 
I  merely  want  to  set  forth  from  my  slant  and  as  you  have  fig- 
ured, that  might  have  interested  him. 

Mr.  Willcox. —  I  never  gave  a  thought  to  it.  I  know  I  have 
had  to  pay  part  of  the  note  and  will  still  have  to  pay  part  of  the 
rest  of  it.  I  have  no  interest  in  anything  Mr.  Queen  was  ever 
interested  in.  I  have  not  had  so  much  as  a  five-cent  piece  from  a 
professional  or  any  other  way. 

Mr.  Moss. —  Did  Mr.  Queen  ever  give  you  an  explanation  of 
what  he  did  with  that  $35,000  ? 

Mr.  Willcox. —  I  found  out  afterwards.  I  met  him  six  months 
ago  on  the  street  and  he  tried  to  pass  by  without  seeing  me,  but 
he  says,  "  I  am  going  to  pay  you  back  with  interest."     I  said, 
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"  Queen,  there  is  no  man  in  this  country  that  has  ever  done  me 
like  this."  He  said,  "  I  have  saved  up  a  few  thousand  dollars ;  I 
am  going  to  pay  it  back."  And  he  believes  he  is.  He  is  a 
dreamer.  These  judgments  show  that,  and  I  doubt  not  that  he 
was  owing  at  that  time  a  large  amount  of  money.  I  have  never 
looked  it  up. 

Senator  Thompson. —  It  looks  to  me  as  though  he  was  the 
original  Wallingford. 

Mr.  Moss. —  I'd  like  to  know  how  he  got  into  Gardiner  M. 
Lane. 

Mr.  Willcox. —  I  should  feel  very  sorry  indeed  if  any  man  in 
this  country  should  think  that  I  was  trying  to  get  a  loan  for  a 
man  because  of  my  letter  of  introduction. 

Senator  Lawson. —  You  never  investigated  Mr.  Queen  before, 
did  you  ? 

Mr.  Willcox. —  I  met  him  at  Glen  Cove. 

Senator  Thompson. —  There  was  one  other  thing  that  I  want 
to  clear  up,  if  there  was  anything  to  it.  Something  about  your 
being  receiver  for  some  real  estate  company. 

Mr.  Willcox. —  The  Interborough.  Has  nothing  to  do  with  the 
Interborough  Railroad.  I  was  appointed  since  I  have  been  out 
of  the  Commission. 

"Senator  Thompson. —  Since  you  came  out  of  the  Commission  ? 
I  don't  care  anything  about  it. 

Mr.  Willcox. —  I  have  never,  as  receiver  or  trustee,  been  inter- 
ested directly  or  indirectly  in  the  purchase  of  any  property  or 
assets  belonging  to  the  party  or  corporation  of  which  I  was 
receiver  or  trustee. 

Senator  Thompson. —  That  settles  it.  This  session  will  remain 
executive. 

Mr.  Willcox. —  It  might  be  well  to  state  this :  that  because  Mr. 
Shuster  has  brought  it  out,  I  never  had  any  doubt  about  Mr. 
Queen's  ability  to  take  care  of  this  matter  because  this  note  was 
carried  along  for  a  good  many  months.    In  fact,  there  was,  in  the 
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summer,  I  think,  of  1911,  quite  a  large  payment  made  upon  it, 
reducing  it  to  somewhere  in  the  neighborhood  of  $20,000.  I 
didn't  realize  for  more  than  a  year,  I  should  say,  or,  perhaps,  a 
year  and  a  half,  that  Queen  was  having  trouble.  I  never  made 
any  inquiries.  I  saw  him  from  time  to  time  and  he  gave  me 
plausible  excuses  for  carrying  this  paper.  I  didn't  think  I  would 
have  to  take  care  of  this  paper  for  a  year  or  a  year  and  a  half. 

Mr.  Shuster. —  And  the  transactions  you  were  engaged  in  with 
Queen  and  Mr.  Eobin  were  very  shortly  after  you  endorsed  the 
paper  ? 

Mr.  Willcox.^  I  want  to  say  that  I  didn't  give  this  man  a  let- 
ter for  the  purpose  of  a  loan.  If  he  violated  my  —  I  wouldn't 
send  the  man  to  anybody  for  a  loan. 

Mr.  Moss. — •  You  didn't  think  he  would  pay  your  loan  ? 

Senator  Lawson. —  What  has  become  of  this  man  Queen? 

Mr.  Willcox. —  I  have  not  seen  him  — 

Senator  Lawson. —  Is  he  still  in  business?  Still  promoting 
companies  ? 

Mr.  "Wiillcox. —  When  I  met  him  six  months  ago  he  said  he  was 
in  things  in  the  west  and  Texas,  and  said,  "  I  am  going  to  have 
millions  of  dollars.  You  will  never  lose  anything  from  that 
indebtedness  of  mine."  He  has  told  me  that  now  for  two  or  three 
years. 

Senator  Lawson. —  He  is  going  to  come  back,  isn't  he  ? 

Senator  Thompson.—  Now,  I  want  everybody  here  to  under- 
stand that  this  session  up  to  here  remains  executive.  You  can 
take  Mr.  Robin  outside  and  go  on  with  Mr.  Queen's  matter,  and 
I  have  said  to  Mr.  Willcox,  who  said  he  really  would  like  to  get 
an  opportunity  to  get  his  facts  and  figures  — 

Mr.  Moss. —  That  is  right.  I  have  promised  him  to  take  it  up 
in  the  morning. 

Mr.  Willcox. —  I  don't  want  it  to  appear  that  I  am  trying  to 
seek  any  favor. 
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Mr.  Robin. —  I  want  to  say,  Mr.  Willcox,  so  far  as  I  am  con- 
cerned there  will  not  be  a  word  about  this  to  a  soul.  I  am  not 
here  because  I  want  to  be  .  I  have  no  feeling  towards  you,  I 
felt  prouder  of  you  when  you  turned  me  down  in  that  franchise, 
because  I  felt  you  were  acting  in  accordance  with  what  you 
thought  was  proper,  and  until  this  event  occurred,  and  the  suc- 
cession of  events  that  have  happened,  I'd  have  put  every  dollar 
I  had  in  the  world,  and  I  had  about  three  millions,  in  your  care 
and  would  be  sure  I  got  back  the  three  million  dollars  in  the 
same  bills. 

'Mr.  Moss. —  We  have  had  this  passage  between  these  two  gen- 
tlemen and  I  would  like  to  have  Mr.  Eobin  declare  his  honest 
opinion.  Would  he  be  willing  to  state  as  his  honest  opinion  of 
this  transaction  now,  after  having  listened  to  Mr.  Willcox  and 
having  been  questioned — ■ 

Mr.  Eobin. — -I  simply  say  this.  I  guess  it  is  no  secret  any 
longer  that  while  W.  H.  Hotchkiss  was  working  for  the  interests 
of  the  Dock  Company  the  Morgan  interest  gave  him  a  job.  Mar- 
vin iScudder  was  the  creature  of  one  John  Purroy  Mitchel.  At 
the  time  that  Purroy  Mitchel  was  pulling  ofF  his  little  jobs  as 
president  of  the  board  of  aldermen,  and  there  was  a  curious  thing 
that  John  Purroy  Mitchel,  who  had  been  holding  us  up  in  Queens- 
boro,  should  appear,  through  the  Public  Service  Commission,  in 
the  person  of  Marvin  Scudder,  at  my  office  to  raise  merry  blazes 
with  the  whole  outfit,  which  he  did.  He  certainly  did,  and  you 
were  all  there.  All  about  the  marvelous  graft  which  didn't  exist. 
Immediately  following  my  turning  down  this  proposed  loan  of 
$50,000. 

I  put  it  to  you,  Mr.  Willcox,  you  reversed  the  positions  and 
put  yourself  in  my  place  and  put  me  in  your  place  forgetting 
my  jail  record  for  the  moment,  and  if  you  would  not  say  that 
Eobin  was  a  dirty  crook  who  had  tried  to  hold  me  up  for  $50,000 
when  I  couldn't  pay  up,  you'd  be  of  a  east  of  mind  that  I  think 
would  authorize  you  to  enter  into  the  land  of  cherubim. 

Mr.  Willcox. —  Today  is  the  first  day  I  ever  knew  that  Queen 
went  to  you  for  a  loan. 

Mr.  Eobin. —  Don't  say  that,  because  I  came  to  you  and  told 
you  about  it.    I  wrote  you  a  letter  about  it. 
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Mr.  Willcox. — ■  You  came  to  me  and  told  me  I'd  better  beware. 

Mr.  Robin. —  I  can  give  you  that  letter  that  I  wrote  you.  I 
told  you  he  was  a  man  of  straw,  and  I  wouldn't  have  a  damn 
thing  to  do  with  him.  Then  came  the  cataclysm  and  it  came  hot. 
I  was  forced  to  one  conclusion,  which  any  reasonable  man  must 
have  when  you  take  an  association  of  events  of  so  immediate  and 
intimate  a  nature,  that  it  pointed,  to  my  mind,  to  just  one  thing. 
That  I  hadn't  come  across  and  I  was  getting  handed  the  goods. 
As  for  Mr.  Mitchel,  I  will  attend  to  his  case  when  I  get  to  his 
history  in  Queensboro,  because  I  happen  to  know  it. 

Senator  Thompson  swears  Mb.  Waltee  E.  Sachs,  and  he 
testified  as  follows : 

Mr.  Moss. —  Have  you  had  any  transactions  with  Mr.  Prender- 
gast  ?     A.  Not  personally. 

Q.  Did  they  relate  with  any  investment  of  "  Paris  funds  "  ? 
A.  I  don't  know  what  you  mean  by  "  The  investment  of  '  Paris 
funds '  ". 

Q.  That  is  as  near  as  I  can  express  it.    A.  I  don't  recall. 

Q.  What  were  the  transactions?  A.  As  far  as  I  remember  it 
was  the  buying  of  short  term  city  obligations  —  revenue  bonds, 
l^ot  necessarily  long  term  bonds  but  what  we  call  revenue  bills, 
short  term  city  obligations  for  six  months. 

Q.  Have  you  had  any  dealings  with  him  as  'Comptroller  ?  A. 
Occasionally,  with  him  or  Mr.  Fisher. 

Q.  As  Comptroller  ?     A.  Mr.  Pisher  as  Deputy-Comptroller. 

Q.  Did  you  ever  have  any  transactions  with  him  personally? 
A.  'No,  I  should  say  not. 

Q.  Did  he  have  any  financial  transactions  with  your  house, 
not  representative  of  the  city?  A.  Not  that  I  know  of.  I 
couldn't  say  positively. 

■Senator  Thompson.— Did  you  handle  the  city  refunding  — 
As  I  understand  they  refunded  a  large  loan  for  one  hundred  mil- 
lion dollars  that  was  owned  abroad  a  couple  of  years  ago,  at  the 
time  the  war  broke  out.  A.  As  far  as  I  know  he  had  nothing  to 
do  with  it. 

Senator  Thompson. —  I  understand  the  loan  abroad  was  paid 
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and  the  money  was  raised  here.    A.  "We  had  nothing  to  do  with 
any  transactions  abroad  when  the  war  broke  out. 

Senator  Thompson. —  I  assume  that  in  your  position  you  are 
unable  to  give  the  transactions  he  might  have  had  in  the  absence 
of  your  broker?  Will  you  be  willing  to  show  your  books  and 
advise  us  what  you  find  there  ?    A.  Yes. 

Mr.  Moss. —  As  I  understand  it,  we  are  not  interested  in  the 
transactions  he  had  with  Mr.  Prendergast.  This  question  has 
reference  to  transactions  in  which  he  was  interested  only  in  a 
personal  way.  A.  I  must  make  myself  clear  that  as  far  as  my 
memory  goes  I  know  of  only  transactions  connected  with  the 
City  of  ]Srew  York.     I  simply  say  I  don't  remember  any  others. 

Mr.  Moss. —  And  it  would  appear  that  the  funds  which  such 
sort  of  information  has  reached  us,  termed  "  Paris  funds  "  (I 
don't  know  what  that  name  means)  if  you  will  look  in  your  books 
and  see  if  there  is  anything  of  that  kind  and  communicate  with 
me  at  my  office,  it  will  be  considered  private. 

ISenator  Thompson. —  We  don't  care  to  have  the  city  transac- 
tions. Of  course  they  are  matters  outside  of  our  interests.  Just 
personal  transactions.  You  know  the  character  of  those  that  we 
might  want  to  inquire  about.  A.  I  am  pretty  sure  there  is 
absolutely  nothing  of  that  kind. 

Senator  Thompson. —  You  take  that  up  and  communicate 
with  us. 

We  will  now  adjourn  into  public  session. 

Adjournment  into  public  session. 


AN  EXTENSION  OF  THE  EXECUTIVE  SESSION  OF 

JUNE  30,  1916. 

Mr.  Moss. —  I  have  had  made  an  examination  of  the  judgment 
in  the  county  clerk's  office  in  New  York  county,  and  these  judg- 
ments have  been  found  against  Emmet  Queen : 

1.  Jan.  27,  1911,  $25,015  by  the  Audubon  Bank,  Chas.  W. 
Kidgeway,  Attorney. 
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2.  Feb.  27,  1911,  $10,342.34  by  Lucius  W.  Wilson,  Howland 
Murray  &  P.,  Attorneys. 

3.  Mar.  3,  1911,  $13,312.29  by  the  partners  of  Lee,  Higginson 
&  Co.,  (including  Gardiner  M.  Lane)  Strong  &  Cadwallader, 
Attorneys. 

4.  April  26,  1911,  $12,358.79  by  Edgar  I.  Ahrweiler,  Jerome 
Wilzin,  Attorney. 

5.  April  8,  1912,  $210.50  by  James  H.  ISToe. 

6.  April  8,  1912,  $100.62  by  James  Martin. 

7.  April  8,  1912,  $175.34  by  James  McCreery  &  Co. 

8.  April  8,  1912,  $198.41  by  Emily  T.  Valentine. 

(Last  four  judgments   taken  by   Charles   T.   McCarthy, 
Attorney.) 

9.  April  10,  1912,  $1,292.34  by  the  Art  Society  of  Pittsburgh, 
Heywood  &  Covington,  Attorneys. 

10.  July  1,  1912,  $355.79  by  Jacques  Krakauer,  Jacob  Miller, 
Attorney.  ' 

11.  July  11,  1912,  $377.18  by  The  Auto  Supply  Company, 
Stern,  Barr  &  Tyler,  Attorneys. 

12.  July  11,  1912,  $538.03  by  John  Lavine,  (same  attorneys). 

13.  July  20,  1912,  $173.08  by  The  Mineola  Co.,  Bernard  S. 
Krause,  Attorney- 

14.  Feb.  1,  1913,  $1,659.81  by  First  National  Bank  of  New 
Bethelehem,  Pinkus  &  Steckler,  Attorneys. 

15.  April  1,  1913,  $2,537.96  by  Friend  M.  Aiken,  Henry 
Smith,  Attorney. 

16.  April  23,  1913,  $i281.&6  by  Duquesne  Hotel,  Henry  Wooz, 
Attorney. 

17.  April  24,  1913,  $7,969.72  by  Assets  Eealization  Co.,  K. 
K.  McKenzie,  Attorney. 

18.  April  28,  1913,  $4,342:.22  by  Theodore  Hoffstetter  et  al, 
M.  M.  &  iCarr,  Attorneys. 

19.  June  24,  1913,  $565.50  by  Mary  E.  Lust,  Abr.  Weilar, 
Attorney. 

20.  Sept.  24,  1913,  $1,941.29  by  William  F.  Dodge,  Chas.  E. 
Rice,  Jr.,  Attorney. 

21.  June  25,  1914,  $6,359.05  by  Eenault  Freres,  Comdert 
Bros.,  Attorneys. 
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22.  June  26,  1914,  $2,024.2&  by  William  F.  Dodge,  Chas.  E. 
Rice,  Jr.,  Attorney. 

23.  Oct.  27,  1914,  $250  by  E.  F.  Thompson,  Hornblower,  M. 
&  P.,  Attorneys. 

24.  Nov.  11,  1914,  $15,753.09  by  Frank  M.  Dunbaugh,  Stndin 
&  Studin,  Attorneys. 

25.  Nov.  21,  1914,  $26,760.95  by  Helen  F.  Garey,  Hochmeier 
&  Co.,  Attorneys. 

26.  Nov.  25,  1914,  $34,377.85  by  Union  Trust  Co.  of  Pitts- 
burgh, Thatcher  &  Bartlett,  Attorneys. 

27.  Nov.  25,  $2,497.45  by  Lancaster  Sea  Beach  Improvement 
Co.,  H.  G-.  Pierce,  Attorney. 

28.  June  6,  1915,  $90,071.28  by  Charles  F.  Heidrick,  A.  M. 
Schwarz,  Attorney. 

29.  Sept.  27,  1915,  $1,381.76  by  Edward  L.  Patterson  as 
Trustee  of  the  Holland  House,  Huntington,  R.  &  S.,  Attorneys. 

30.  Dec.  11,  1915,  $461.24  by  Samuel  Stern,  A.  M.  Swarz, 
Attorney. 

An  examination  of  the  judgment  roll  in  the  Lee  Higginson 
case  shows  that  L.  A.  Osborne  was  sued  with  Emmet  Queen; 
that  the  defendant  Queen  appeared  by  John  P.  Everett  as  attorney 
and  the  defendant  Osborne  by  Hunt,  Hill  &  Betts.  There  were 
two  causes  of  action :  the  first  on  a  note  of  $44,400  dated  August 
18,  1910,  with  collateral  of  1,000  shares  of  common  stock  of  the 
Citizens  Light,  Heat  &  Power  Company,  operating  in  Johns- 
town, Pa.  The  note  was  signed  by  both  defendants.  The  second 
cause  of  action  recites  an  agreement  between  the  defendants  and 
Lee  Higginson  &  Company,  recites  the  transaction  and  the  agree- 
ment to  make  the  loan,  on  certain  representations  by  the  defend- 
ant, including  these:  The  said  company  is  capitalized:  bonds 
$1,500,000,  preferred  stock,  $105,700  (issued),  common  stock, 
$2,000,000  and  no  debts.  Lee  Higginson  &  Co.  will  make  the 
loan  provided  Queen  is  able  to  secure  extension  of  loans  of  $460,- 
000  now  secured  by  shares  of  stock  in  said  company.  Queen 
desires  to  obtain  loan  in  30  days  of  $506,000  secured  by  11,000 
shares  of  said  stock;  and  many  other  matters.  The  judgment  is 
for  an  unpaid  balance. 
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JUNE  30,  1916. 

MuJflCIPAL  BuiLDINGj   Wew  YoBK   CiTY. 

MOENING  SESSION. 

Meeting  called  to  order  at  11:30,  Senator  Thompson  in  the 
Chair. 

ilr.  Marsh  is  sworn  by  Senator  Thompson  and  testifies  as 
follows : 

■Senator  Thompson. —  What  is  your  name?  A.  Benjamin  C. 
Marsh. 

Mr.  Moss. —  Mr.  Marsh,  I  have  asked  you  to  come  here  to  give 
us  some  information  about  this  ISTew  York  Central  improvement, 
as  some  people  call  it,  and  I  particularly  want  you  to  tell  us  about 
the  real  estate  end  of  it.  In  your  own  way,  give  us  that  which  you 
think  will  illuminate  the  record.  A.  Well,  the  League  for  Muni- 
cipal Ownership  and  Operation  in  New  York  City,  of  which 
Bridge  Commissioner  Howe  was  president,  made  an  investigation 
of  the  activities  of  the  ISTew  York  Central  Kailroad  Company  and 
the  corporation  for  which  it  was  acting.  We  found  that  the  New 
York  Central  (and  we  have  here  the  official  records  from  the 
registrar's  office)  has  acquired,  during  a  period  of  about  a  year, 
some  forty-one  parcels  of  real  estate  on  the  west  side  of  Washing- 
ton street,  chiefly  between  Gansevoort  and  Spring  streets  and  on 
the  cross  streets  west  of  Tenth  avenue  from  30th  street  to  191st. 
This  was  up  to  about  the  first  of  June.  Since  then  they  have 
acquired  more  property.  The  assessed  value  of  thesa  properties 
of  forty-one  parcels  was,  in  1915,  $846,000.  Buildings  were 
assessed  for  $217,000  and  the  land  for  $629,000. 

Q.  This  improvement,  then,  has  been  going  on  for  years  ? ,  A. 
This  map,  if  you  will  allow  me  to  put  it  in  evidence  (I'd  rather 
not  file  it;  I  will  leave  it  for  examination,  I  would  like  to  have  it 
returned),  gives  an  indication  of  how  they  have  been  attempting 
to  dominate  the  whole  of  the  waterfront. 

Mr.  Moss. — ■  The  witness  shows  a  long,  several-sheet  drawing, 
indicating  properties  bought  on  various  blocks  in  a  long  line,  north 
and  south,  from  Gansevoort  street  to  Spring  street,   and  from 
6—41 
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Both  street  to  19th,  chiefly,  and  certified  to  by  the  registrar  oi 
New  York  County,  ofEcial  document.  A.  Now,  we  will  find  out 
whether  there  is  an  inter-locking  directorate.  I  personally  con- 
sulted the  Directory  of  Directors  and  I  found  that  the  New  York 
Central  directors  are:  President,  Alfred  H.  Smith;  secretary, 
D wight  W.  Pardee;  treasurer,  Edward  L.  Rossi ter;  capital, 
$4:4,000,000.  The  officers  of  the  New  York  State  Realty  and 
Terminal  Company  —  I  put  down  Alfred  H.  Smith,  treasurer,  it 
must  be  president,  because  Rossiter  is  given  as  treasurer,  capital, 
$5,100,000.  I  have  here,  also,  a  letter  signed  by  Francis  X. 
Disney,  secretary  of  the  Public  Service  Commission  of  the  Second 
District,  giving  eight  non-carrier  companies  affiliated  with  the 
New  York  Central  Railroad  Company.    Can  I  read  them  ? 

Q.  Yes,  I'd  like  to  have  you  read  them.  A.  Clearfield  Bitum- 
inous Coal  Corporation,  Fair  Land  Realty  Company,  Jefferson 
Coal  Company,  Merchants  Despatch  Transportation  Company, 
Mohawk  Valley  Company,  Mutual  Terminal  Company  of  Buffalo, 
New  York  State  Realty  and  Terminal  Company,  Pennsylvania 
Coal  and  Coke  Corporation.  That  was  interesting  so  I  wrote  for 
the  rest  of  them  and  got,  in  June  —  June  19th  —  the  following 
list,  abstracted  from  list  of  investments  in  securities  of  affiliated 
carriers  in  the  annual  report  of  the  New  York  Central  Railroad 
Company  to  the  Public  Service  Commission,  Second  District, 
State  of  New  York,  for  the  year  ended  June  30,  1915.  Now,  as 
I  recall,  there  are  forty-four  or  forty-five  companies.  Shall  I  read 
the  whole  list? 

Q.  Yes.  A.  Genesee  Falls  Railroad  Company,  Battle  Creek 
&  Sturgis  Railway  Company,  Beech  Creek  Extension  Railroad 
Company,  Beech  Creek  Railroad  Company,  Boston  Terminal 
Company,  Central  Dock  &  Terminal  Railway  Company,  Cherry 
Tree  &  Dixon  Railroad  Company,  Chester  &  Becket  Railroad 
Company,  Cornwall  Bridge  Company,  Chicago,  Kal.  &  Saginaw 
Railway  Company,  Cleveland,  Cin.,  C.  &  St.  L.  Railway  Com- 
pany, Detroit  Terminal  Railroad  Company,  Detroit,  Toledo  & 
Milwaukee  Railroad  Company,  Dolgeville  &  Salisbury  Railway 
Company,  Fairport  &  Phalanx  Railroad  Company,  Hudson  River 
P;r.  Company  at  Albany,  Hudson  River  Conn.  Railroad  Corpora- 
tion, Indiana  Har.  Belt  Railroad  Company,  Lake  Erie,  Alliance 
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&  W.  Eailroad  Company,  Laie  Erie  &  Pittsburgh  Eailroad  Com- 
pany,  JSTew  York  &  Harlem  Railroad  Company,  JSTew  York  & 
Ottawa  Bridge  Company,  New  York  State  Eailways,  New  York, 
Chicago  &  St.  Louis  Eailway  Company,  Ottawa  &  JSTew  York 
Eailway  Company,  Pittsfield  &  North  Adams  Eailroad  Company, 
Pittsburgh  &  Lake  Erie  Eailroad  Company,  Pittsburgh,  McK.  & 
My.  Eailroad  Company,  St.  Lawrence  &  Adirondack  Eailway 
Company,  Toledo  &  Ohio  Central  Eailway  Company,  Toronto, 
Hamilton  &  Buffalo  Eailway  Company,  Troy  Union  Eailroad 
Company,  Western  Transit  Company,  West  Shore  Eailroad  Com- 
pany, Toledo  Terminal  Eailroad  Company,  Danville  &  Ind. 
Har.  Eailroad  Company,  New  York  &  Fort  Lee  Eailroad  Com- 
pany, Lake  Erie  &  Western  Eailroad  Company,  Lansing  Transit 
Eailway  Company,  Mahoning  Coal  Eailroad  Company,  Michigan 
Central  Eailroad  Company,  New  Jersey  Junction  Eailroad  Com- 
pany. So  that  the  New  York  Central  is  apparently  attempting 
to  do  what  has  been  done  in  every  large  city,  practically,  on  the 
seashore  on  the  water  front  in  the  United  States.  A  few  years 
ago  I  had  maps  prepared  by  the  engineers  of  Jersey  City,  Chicago, 
Cleveland  and  a  number  of  other  cities  showing  the  fact  that  the 
water  front  is  monopolized,  and  Mr.  Baker,  then  mayor  of  Cleve- 
land, now  Secretary  of  War,  protested  and  got  recovery. 

May  I  read  into  the  record,  Mr.  Chairman,  the  way  in  which 
the  New  York  Central  defeated  the  vnll  of  the  people  to  get  its 
extensions  by  franchise?  I  got  the  facts  from  Mr.  Delos  E. 
Wilcox's  book  on  "  Municipal  Franchises,"  vol.  II,  page  615. 
"  In  1874  a  constitutional  amendment  was  adopted  effective  Janu- 
ary 1,  .1875,  prohibiting  the  Legislature  from  passing  any  law 
authorizing  the  use  of  public  streets  for  local  purposes  without 
the  consent  of  the  property  owners  or  in  lieu  thereof  the  consent 
of  the  general  term  of  the  Supreme  Court.  On  December  28, 
1874,  fifteen  years  before  its  charter  would  expire  and  four  days 
before  the  constitutional  amendment  became  effective,  the  New 
York  &  Harlem  Eailroad  Company  filed  a  certificate  in  the  office 
of  the  Secretary  of  State  extending  its  own  corporate  life  and 
franchises  for  500  years,  April  16,  188^,  page  2389." 

In  other  words,  the  New  York  Central  absolutely  defeated  the 
purpose  of  this  constitutional  amendment  by   a  sleight-of-hand 
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trick  and  got  a  500-year  additional  franchise.  It  seems  to  be 
perfectly  evident  from,  the  way  in  which  these  lots  are  scattered, 
as  an  examination  of  this  map  will  show,  that  it  is  the  purpose 
of  the  New  York  Central  not  only  to  get  a  right  of  way  down 
through  the  city  on  the  west  side  —  Mr.  Chairman,  may  I  ask 
for  instructions?  I  am  giving  my  impressions,  not  my  own 
knowledge. 

Q.  That  is  your  opinion  from  the  facts  that  you  have  got  ?  A. 
My  opinion  from  the  facts  which  I  get  from  this  map,  that  they 
want  to  control  the  entire  industrial  development  of  the  Hudson 
river  shore  in  Manhattan  as  far  north  as  possible.  If  they  get 
this  they  will  of  course  make  huge  profits.  W.  C.  Eipley  of 
Harvard,  in  his  book  on  "  Eailroad  Rates  and  Regulations,"  points 
out  that  the  Illinois  Central  paid  $200,000  for  land  about  1846 
which  in  1910  or  thereabouts  was  worth  $34,000,000,  an  increase 
of  sixteenfold,  and  the  jSTew  York  Central  is  apparently  trying 
to  leave  the  way  open  for  itself  to  make  terrific  gain  in  the  land 
values  acquired,  to  control  industrial  development  of  the  west  side 
and  absolutely  monopolize,  completely  monopolize,  the  carrying  of 
the  west  side.  As  the  letter  signed  by  Mr.  Howe,  Mr.  Frederick  J. 
Howe  and  John  H.  Hopper  of  this  city.  Municipal  Ownership 
Corporation,  indicates,  they  are  apparently  trying  to  dictate  to 
the  city  administration,  virtually  (I  am  not  giving  the  exact 
phraseology)  to  intimidate  the  city  administration  to  give  them 
this  franchise  under  the  threat  that  otherwise  they  will  not  run 
cars  into  New  Jersey. 

Q.  According  to  your  idea  the  legislation  requiring  them  to 
remove  the  tracks  from  Seventh  avenue  is  likely  to  become  a  bless- 
ing in  disguise  to  the  railroad  ?  A.  It  seems  to  us,  and  I  am  sub- 
poenaed and  speak  for  myself,  but  giving  the  opinion  of  the  others 
as  accurately  as  I  can,  that  the  New  York  Central  will  find  it 
best  to  use  Eleventh  avenue,  probably  put  an  elevated  in  there, 
but  it  will  be  very  handy  to  have  everything  sewed  up.  Because, 
as  pointed  out,  the  railroads  have  got  to  have  not  only  the  right 
of  way  for  their  elevated  line  or  whatever  line  they  use  for  their 
cars,  they  have  got  to  have  freight  yards  and  storage  places,  and 
it  seems  to  be  now  the  most  cleverly  devised  hold-up  plan  that 
has  been  put  over  —  attempted  to  be  put  over  —  in  New  York 
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City.  I  could  go  on  in  much  more  detail  giving  my  impression, 
but  I  don't  know  that  it  is  v?orth  while.  Those  are  the  facts 
which  I  have,  and  our  conclusion  is,  if  I  may  state  — 

Q.  Don't  hesitate  to  give  your  opinion;  if  you  do  so  simply 
state  it  to  be  your  opinion.  A.  I'd  like  to  quote  from  the  letters 
written  by  Mr.  Howe  and  Mr.  John  J.  Hopper.  "  There  can  be 
no  excuse  for  granting  the  franchise  to  the  New  York  Central 
Eailroad  Company.  The  city  authorities  must  deal  with  the  cor- 
poration as  a  creature  of  the  law,  making  a  franchise  granting 
authority  of  the  State,  and  not  as  a  dictator  of  municipal  policies 
and  the  controlling  factor  in  carrying  food  suppliesi  and  other 
necessities  of  a  large  portion  of  the  large  city's  population.  The 
fundamental  principle  should  be  that  the  city  must  own  and  con- 
trol absolutely  the  belt  line,  or  the  other  lines  which  run  into 
New  York  City,  and  thereby  insure  equal  treatment  to  every  one 
of  the  railroads  which  have  termini  here,  or  which  will  seek  in 
the  future  to  have  termini  here."  This  contract  was  absolutely 
without  foundation  and  justice,  and  particularly  so  as  the  New 
York  Central  by  a  most  contemptible  legal  technicality  evaded 
the  obvious  purpose  of  this  constitutional  amendment  of  1874  and 
got  a  franchise  of  500  years  so  it  could  use  it  to  tell  the  city 
authorities  to  go  to  the  devil. 

They  got  the  franchise  and  of  course  our  Legislature  takes  the 
position  which  all  intelligent  non-corporation-controlled  people  are 
taking,  that  the  pei-petual  franchises  are  an  utter  anomaly  in  this 
country  and  that  they  must  be  terminated,  so  that  the  city  can  plan 
itself  and  not  be  planned  by  a  railroad  or  have  to  succumb  to  the 
greed  of  a  railroad  like  the  New  York  Central,  with  its  capitali- 
zation of  four  hundred  million  and  its  affiliated  cO'mpanies  totaling 
fifty-five  or  sixty. 

Q.  Did  you  ever  notice  the  conveyance  by  which  the  New  York 
Central  got  its  right  of  way  ?  I  don't  know  but  it  claims  fee  along 
the  Hudson  river  to  Albany.  A.  I  have  seen  the  record  of  it,  but 
it  ha^  slipped  my  memory. 

Q.  I  was  informed  by  some  one  that  they  paid  fifty  thousand 
dollars  for  it.  A.  I  can't  say.  I  know  it  was  a  very  shady  way 
in  which  they  got  it,  but  I  would  rather  not  refer  to  you  informa- 
tion I  haven't  got  in  black  and  white. 
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Q.  It  is  a  tremeaidously  valuable  grant,  takes  the  river  front 
the  length  of  the  Hudson  river  practically.  Now,  Mr.  Marsh,  I 
notice  in  the  newspaper  this  morning,  I  will  quote  from  the 
Tribune  of  this  morning.  Article  is  headed  "  Chamber — " 
(meaning  Chamber  of  Commerce)  " — favors  the  west  side  plan 
and  may  make  a  profit-improvement  contract  in  special  meeting 
to-night."  It  says:  "If  the  members  accept  a  report  of  the 
committee  on  harbor  and  shipping  the  Chamber  of  Commerce  in 
special  meeting  to-night  will  approve  the  proposed  contract  be- 
tween the  city  and  the  New  York  Central  Eailroad  for  the  elimina- 
tion of  the  west  side  surface  tracks.  Although  minor  differences 
of  opinion  over  details  may  exist,  the  committee  agree  that  the 
Board  of  Estimate  and  Apportionment  deserves  praise  instead  of 
criticism  for  its  work."  Then  there  axe  given  a  few  extracts  from 
that  report,  and  the  article  closes  with  this  sentence:  "  The  report 
is  sigTitd  by  Irving  T.  Bush,  chairman;  Lawrence  B.  Stoddart, 
Lloyd  B.  Sanderson,  Albert  Strauss  and  Clarence  H.  Kelly." 
Now,  Mr.  Marsh,  from  your  knowledge  of  affairs  about  the  town, 
does  it  seem  to  you  serious  or  ridiculous  that  a  report  upon  this 
subject  should  be  presented  by  Mr.  Bush?  A.  Well,  Mr.  Chair- 
man, I  know  Mr.  Bush  and  Mr.  Kelly  personally.  They  are  both 
able  business  men. 

Q.  No  question  about  that.  A.  They  are  both,  personally,  com- 
pletely honest,  but  they  have  of  course  their  own  business  to  attend 
to.  Now,  some  years  ago  Mr.  Irving  Bush,  whose  ability  and 
honesty  I  want  to  express  appreciation  of,  told  me  that  we  couldn't 
in  any  American  city  have  both  the  city  and  private  co^mpanies 
developing  the  water  front  at  once ;  that  it  would  have  to  be  done 
either  by  the  one  or  the  other. 

Q.  It's  just  like  the  subway.  If  a  private  company  gets  into 
partnership  with  the  city,  the  city  is  the  weaker  and  less  fortunate 
partner.  A.  I  never  blame  any  private  interest  for  trying  to 
get  all  they  can.  I  blame  the  public  officials  who  do  not  defend 
the  rights  of  the  public.  They  are  the  ones  we  have  got  to  hold 
for  the  strict  responsibility. 

Q.  The  point  of  the  matter  here  is  personal  interest.  Mr.  Bush 
is  connected  with  the  Bush  Terminal  right  in  this  Brooklyn  water 
front  proposition,  which  in  many  respects  we  have  learned  by 
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testimony  yesterday  is  similar  to  the  Hudson  river  matter,  and 
proved  it  by  reference  to  the  laws  of  1911,  two  chapters  in  that 
book  adopted  on  the  same  day,  one  of  which  applies  to  the  New 
York  Central  improvement  and  the  other  to  the  Brooklyn  water 
front  improvement.  A.  I  examined  some  years  ago,  and  then 
i;gain  a  year  ago,  quite  carefully  the  situation  of  the  South  Brook- 
lyn Improvement  Company.  I  think  the  city  was  simply  sacri- 
ficed in  that  South  Brooklyn  development  to  the  greed  of  a  few 
individuals. 

Q.  Mr.  Bush  was  interested  in  a  large  business  way  down 
there  ?  A.  Absolutely,  and  Mr.  Bush  was  entitled  to  be  protected 
in  his  legitimate  investment,  but  he  was  not  entitled  to  have  the 
city  development  postponed  until  he  could  sell  his  development  to 
the  city,  which  I  understand  (speaking  from  impression  and  not 
from  knowledge  he  wanted  to  do.  In  other  words,  you  have 
here,  and  I  regret  so  much  that  I  haven't  the  verdict  of  all  the 
important  harbor  commissioners  of  Chicago  and  others  opposing 
precisely  this  plan  of  the  New  York  Central  —  I  will  have  copies 
sent  to  you  and  they  can  be  put  into  the  record  — ■ 

Q.  We  will  make  use  of  any  material  you  may  send  us.  A. 
They  are  absolutely  alike  upon  their  conclusion,  which  is  this: 
That  all  terminal  facilities  in  a  city  must  be  correlated,  unified  and 
absolutely  owned  or  directly  controlled  by  the  city  administration. 
When  you  don't  have  that  you  are  going  to  have  stub  ends  such 
as  the  New  York  Central  in  this  city,  although  of  course  its 
tunnel  modifies  that  a  little.  The  only  thing  that  will  insure  uni- 
form and  fair  treatment  to  the  railroads  is  that  the  city  shall  have 
control  of  the  lines  and  operate  them  if  necessary  —  insure  equal 
treatment  to  all  the  railroads  running  into  the  city. 

Q.  Have  you  observed  whether  the  responsibility  for  these  mat- 
ters which  you  have  discussed  rests  upon  any  particular  city 
official  ?  If  so,  state  who.  A.  As  a  matter  of  law,  I  frankly  don't 
know.    My  recollection  of  the  law,  Mr.  Counsel,  is  this  — 

Q.  I  not  only  ask  you  as  a  lawyer  but  as  an  observer  of  various 
proceedings.  A.  It's  nobody's  business  as  an  observer,  as  it  seems 
to  be  absolutely  confliction  of  authority.  The  logical  situation 
requires  that  the  Public  Service  Commission  should  have  some^ 
thing  to  say  about  it. 
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Q.  That  is  cut  out  by  the  law  ?  A.  Yes,  or  our  whole  situation 
is  so  illogical  there,  two  competing  authorities,  the  Public  Service 
Commission  and  the  Board  of  Estimate  and  Apportionment. 
There  seems  to  me  to  be  a  vast  conflict  of  authority.  It  seems  to 
me  that  every  one  of  these  big  corporations,  the  JSTew  York  Dock 
Company,  the  Bush  Terminal,  the  New  York  Central,  is  trying  to 
prevent  the  city  of  New  York  from  improving  it  until  they  can 
get  just  what  they  want.  As  soon  as  the  ISTew  York  Central  buys 
up  this  land,  just  as  ex-Senator  Reynolds  and  others  have  bought 
up  land,  they  are  going  to  be  in  a  fine  position  tO'  bleed  the  city 
again. 

Q.  They  bought  that  land  for  a  profit,  of  course?  A.  Not 
only  for  a  profit  but  a  blackjack  so  they  could  compel  the  city  of 
New  Yo'rk  to  acceed  to  their  plan. 

Q.  They  must  have  had  some  assurances,  to  put  their  money  in, 
that  the  city  of  New  York  was  going  to  enter.  A  line  of  pur- 
chases running  absolutely  in  line  and  dominating  the  situation,, 
and  calling  for  the  expenditure  of  a  good  deal  of  money  would 
hardly  be  attempted  by  substantial  business  men  unless,  they  had 
some  sort  of  an  assurance  that  the  scheme  was  going  through. 
A.  Another  point.  This  map  shows  only  the  property  acquired 
by  the  New  York  Central  since  June  1,  1915,  through  its  dummy, 
the  New  York  State  Eealty  and  Terminal  Company.  There  is  a 
great  deal  more.  I  hope  within  a  month  to  have  a  map  prepared 
showing  all  the  land  owned  by  the  New  York  Central  and  all  these 
companies  in  different  colors. 

Q.  You  have  shown  an  interlocking  directorate  which,  upon  its 
face,  is  convincing  that  these  high-toned  directors  of  the  New 
York  Central  Eailroad  Company  have  been  doing  just  what  some 
local  politicians  have  been  accused  of  doing  in  the  past  — '  buying 
up  for  personal  advantage  along  the  line  of  improvement  concern- 
ing which  they  have  had  a  tip  from  some  one  speaking  for  the 
authorities.     A.  That's  just  about  — 

Q.  And  they  stand  to  make  a  fortune  on  it. 

j^_  — what  Chauncey  Depew  did  up  in  Buffalo.  He  owned 
all  the  land  there,  so  they  made  him  chairman  of  the  executive 
committee. 

Q.  Is  that  the  Depew  Land  Company  ?  A.  I  think  that  is  the 
name  of  it.    It  looks  to  me  as  though  it  is  about  the  same  thing. 
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Q.  Do  you  know  who  is  secretary  of  that  company  now  ?  A.  I 
do  not. 

Q.  Is  it  the  same  company  of  which  Mr.  Prendergast  is  secre- 
tary? A.  I  don't  know  and  I  wouldn't  want  to  erpress  an 
opinion  — 

Q.  All  right.     I  think  that  is  all,  Mr.  Marsh. 

Mr.  Marsh  leaves  the  stand,  which  is  taken  by  Mr.  Waltee 
Wellman_,  who  being  duly  sworn,  testifies  as  follows: 

By  Mr.  Moss: 

Q.  What  is  you  occupation?  A.  My  occupation  has  for  many 
years  been  that  of  a  journalist.  For  the  last  five  years  I  have 
been  specializing  in  some  engineering  matters  with  the  Inter- 
borough  Rapid  Transit  Company. 

Q.  Did  you  submit  a  plan  to  increase  the  rush-hour  capacity  of 
subways  and  minimize  the  discomfort  and  congestion?  A.  Yes, 
sir. 

Q.  What  was  the  plan?  A.  I  believe  every  one  knows,  of 
course,  that  one  of  the  great  problems  in  rapid  transit  is  the  lack 
of  capacity  in  cars  and  seats  at  the  rush  hours.  This  was  a  simple 
plan  to  enlarge  rush-hour  capacity  by  40,  50  or  even  60  per  cent, 
according  to  the  determination  of  engineers  concerning  any  par- 
ticular situation  by  a  means  simple  and  effective  and  without  more 
than  a  very  trifiing  addition  to  the  original  construction  cost. 

Q.  Will  you  give  us  in  a  few  words  an  outline  of  that  plan? 
A.  It  was  a  mere  enlargement  of  the  well-known  principle  in 
transportation  that  the  longer  the  trains  run  on  a  signal  track  the 
greater  the  number  of  cars  you  may  get  over  the  line  in  a  given 
interval  of  time.  For  instance,  in  the  original  subway  the  pro- 
vision was  made  only  for  eight-car  express  trains.  Within  two 
years  after  it  was  put  in  operation  it  was  found  necessary  to 
increase  the  number  of  cars  to  ten,  thereby  increasing  the  capacity 
something  like  18  or  19  per  cent. 

Q.  Didn't  that  mean  the  lengthening  of  the  stations  ?  A.  The 
platforms  for  the  accommodation  of  unloading  and  loading.  It 
was  found  that  these  eight-car  trains'  one  weakness,  especially  at 
the  hours  of  lighter  traffic,  is  that  there  is  congestion  in  the  middle 
cars  of  the  trains,  while  the  end  cars  are  very  nearly  empty. 
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Q.  I  always  wait  for  the  end  car.  A.  The  plan  I  submitted, 
which  was  very  simple,  was  simply  to  combine  two  things,  longer 
trains  with  multiple  entrances  and  exits  scattered  along  the  sta- 
tions from  one  end  to  the  other,  place  the  exits  and  the  entrances 
in  accordance  therewith  for  the  best  results. 

Q.  Had  that  plan  been  endorsed  by  any  city  organization?  A. 
It  was  presented  to  the  Commission  by  the  City  Club  of  New 
York  in  the  spring  of  1911  and  was  urged  —  endorsed  and  urged 
—  by  the  City  Club,  by  the  Merchants'  Association,  the  Citizens' 
Union,  the  Allied  Real  Estate  Interests  and  other  civic  organiza- 
tions. 

Q.  And  had  engineers  given  opinions  in  favor  of  the  plan  ?  A. 
A  number  of  well-known  engineers  found  the  plan  entirely  practi- 
cable and  simple,  found  that  it  involved  very  little  additional  cost 
of  construction  and  produced  very  great  advantages  not  only  to 
the  traveling  public  by  increasing  the  standard  of  comfort,  but  to 
the  taxpayers  by  increasing  the  capacity  of  the  lines  and  making 
it  unnecessary  to  construct  additional  lines:  for  the  simple  purpose 
of  taking  up  the  overload  in  the  rush  hours. 

Q.  When  was  that  plan  presented?    A.  In  the  spring  of  1911. 

Q.  Was  it  applicable  to  the  old  subways  as  well  as  the  new 
subways  contemplated?  A.  Yes.  If  the  Public  Service!  Com- 
mission had  so  ordered  it  would  have  been  applied  to  the  existing 
subways  to  the  extent  of  36,  40  or  45  per  cent  within  a  year's 
time  and  without  the  cost  of  a  penny  to  the  city  of  'New  York. 

Q.  Will  you  mention  some  of  the  engineers  that  expressed  them- 
selves in  favor  of  it?  A.  Well,  some  that  occur  to  my  mind  at 
this  moment  were  Mr.  Connette,  who  was  then  the  transportation 
engineer  of  the  Public  Service  Commission.  Mr.  Connette  told 
me  that  he  and  Mr.  Turner,  an  assistant  engineer  for  the  Commis- 
sion then  and  now  — 

Q.  Practically  the  engineer —  A.  I  think  so.  Both  favored 
the  plan,  for  they  thought  it  a  good  thing  and  advised  me  that 
they  would  do  everything  in  their  power  to  help  it  along. 

Q.  Did  any  one  advise  you  to  talk  with  Chief  Engineer  Craven 
about  it?  A.  Mr.  Coimette  told  me  one  day  perhaps  I'd  better 
talk  to  Mr.  Craven. 

Q.  Did  you  do  so  ?    A.  I  did  so. 
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Q.  Give  us  the  interview  you  had  with  him.  A.  Mr.  Craven 
said,  "  This  plan  of  yours  has  great  merit.  Without  doubt  with 
it  we  could  increase  the  capacity  of  the  line  in  the  number  of  cars 
and  seats  that  we  get  over  it  in  a  given  time.  But  see  here,"  and 
he  placed  his  hand  upon  a  pile  of  blueprint  drawings  which  had 
been  made  for  the  original  Triborough  route,  and  he  said,  "  if  we 
adopt  this  plan  of  yours  we  might  just  as  well  take  all  that  and 
throw  it  away."  I  pointed  out  to  Mr.  Craven  that  it  was  true 
that  if  the  plan  of  longer  trains  and  longer  stations  was  adopted 
for  the  new  subway  that  some  modification  of  these  old  drawings 
and  blue  prints  would  be  necessary,  but  that  that  was  a  very  small 
task  in  view  of  the  great  advantage  to  be  gained,  and  I  said  to 
him,  "  Mr.  Craven,  in  compensation  for  the  very  small  trouble 
that  would  be  caused  you  and  your  staff  in  dtianging  these  draw- 
ings in  some  details  you  would  have  the  satisfaction  of  knowing 
that  for  generations  to  come  hundreds  of  thousands  of  working 
girls  and  women,  many  of  them  compelled  to  stand  all  day  at  their 
employment,  would  be  saved  standing  all  the  way  to  their  work 
in  the  morning  and  all  the  way  on  their  homeward  journey  in  the 
evening." 

Q.  What  did  he  say  to  that  ?  A.  Mr.  Craven's  reply  was, 
"  Does  it  make  any  difference  if  they  do  stand  ?" 

Q.  I  suppose  that  ended  it?  A.  An  engineer  of  the  Public 
Service  Commission  who  could  hold  and  express  such  a  view 
evidently  was  not  favorable  to  any  plan  to  carry  out  a  project  for 
increasing  temporarily  and  permanently  the  standard  of  public 
comfort  in  transportation  in  this  city. 

Q.  Your  testimony  fits  in  with  other  testimony  we  have  re- 
ceived.   We  are  very  glad  to  have  you  come. 

Mr.  Wellman  leaves  the  stand,  which  is  taken  by  Mr.  Morti- 
MEK^  who,  being  duly  sworn,  testified  as  follows: 

By  Mr.  Moss: 

Q.  Mr.  Mortimer,  I  want  to  ask  you  about  the  lease  that  was 
made  to  the  Public  Service  Commission  in  the  Equitable  building. 
You  had  some  knowledge  of  the  negotiations  for  that  lease,  didn't 
you?    A.  I  did. 

Q.  Did  you  conduct  the  negotiations?  A.  iN^ot  entirely.  Ex- 
cept at  the  closing. 
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Q.  Do  you  know  how  the  negotiations  hegan,  who  made  the 
proposition  and  who  received  the  proposition,  substantially  what 
was  said  and  done?  A.  ISTo,  I  don't,  Mr.  Moss.  My  connection 
with  the  Equitable  building  began  on  the  15th  of  January.  These 
negotiations,  as  I  recall,  were  started  before  that  time. 

Q.  With  whom  ?  A.  Between  the  commissioners  and  our  rent- 
ing force  in  the  building.  My  connection  began  at  the  tail  end  of 
the  negotiations. 

Q.  With  whom  did  you  discuss  any  details?  A.  With  Mr. 
Hodge,  Mr.  Hayward  and  Mr.  Strauss. 

Q.  Which  of  those  three  gentlemen  took  the  leading  part?  A. 
Why,  it  was  pretty  evenly  divided  up.  Probably  Mr.  Hodge 
handled  the  details  a  little  bit  more  than  either  of  the  others, 
though  the  final  decision  was  made,  so  far  as  we  were  concerned, 
with  the  three  gentlemen  sitting  together.  The  final  matter  was 
put  up  to  Commissioner  Strauss. 

Q.  Did  you  see  Mr.  Whitney  in  connection  with  it?  A.  Mr. 
Whitney  came  down  to  the  building  once  or  twice  with  one  of  the 
other  commissioners,  or  maybe  two  of  them,  and  looked  over  the 
space  —  once  at  least  when  I  was  present,  and  Mr.  Whitney,  as 
far  as  I  was  concerned,  had  very  little  to  do  with  it., 

Q.  Do  you  know  why  they  couldn't  get  the  space  in  the  City 
Investment  building  ?  A.  I  don't  think  there  was  that  amount  of 
space  there. 

Q.  Did  you  have  any  conversation  with  Mr.  Dupont  regarding 
this  lease  ?  A.  ISTo,  no  more  than  once  or  twice  I  told  him  that 
we  were  negotiating  with  them. 

Q.  At  the  time  this  lease  was  negotiated  you  had  a  great  deal 
of  vacant  space  in  the  building,  didn't  you?    A.  We  did. 

Q.  Do  you  know  whether  or  not  the  building  had  failed  to  pay 
the  interest  on  its  mortgage  because  the  building  was  not  rented  ? 
A.  It  had  not  failed. 

Q.  Was  it  overdue  ?    A.  So  far  as  I  know,  not. 

Q.  Wasn't  there  an  extension  of  time  given  for  the  payment  of 
interest  ?     A.  There  was  an  extension  at  the  time. 

Q.  When?  A.  You  are  getting  into  something  that  I  haven't 
any  knowledge  of. 

Q.  What  I  have  reference  to —  A.  So  far  as  I  know,  Mr. 
Moss,  the  Building  Company  has  always  lived  up  to  its  obliga- 
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tions  with  everybody,  including  the  Equitable  Life  Insurance 
Society  and  everybody  else. 

Q.  What  is  the  amount  of  the  mortgage  ?    A.  $20,500,000. 

O.  What  is  the  rate  of  interest  per  cent  ?  A.  Practically  four 
per  cent. 

Q.  Do  you  remember  when  it  was  that  the  interest  was  over- 
due ?  A.  I  don't  know  that  it  was  ever  overdue  except  under  an 
arrangement  which  was  entered  into  at  the  time  the  mortgage  — 

Senator  Thompson. — An  automatic  extension  in  the  mortgage? 

By  Ilr.  Moss: 

Q.  Do  you  know  what  percentage  of  the  building  was  occupied 
when  the  Public  Seiwice  Commission  went  in  ?  A.  When  they 
went  in,  or  when  they  made  the  lease  ? 

Q.  Take  it  when  they  made  the  lease.  A.  Oh,  I  wouldn't  dare 
to  say  exactly.  If  jou  want  to  know  how  much  is  occupied  now 
or  how  much  was  occupied  the  1st  of  May  it  is  abo^ut  80  per  cent. 
Their  lease  began  May  1st. 

Senator  Thompson. —  Do  you  know  how  much  the  building  cost  ? 

A.  :so. 

Mr.  Moss. —  Will  you  kindly  swear  Mr.  Hadley  ? 

Mr.  Hadlet  is  sworn  by  Senator  Thompson  and  testified  as 
follows : 

By  Mr.  Mbss : 

Q.  Mr.  Hadley,  you  produced  the  report  of  the  examination  of 
the  Equitable  Insurance  Association.  Is  there  anything  in  this 
report  referring  to  the  non-payment  or  deferred  payment  of  mort- 
gage interest?  A.  It's  been  a  year  since  I  have  examined  the 
report.     I  think  there  is,  but  I  wouldn't  be  positive  about  it. 

Q.  Just  look  at  this.  (Hands  him  copy  of  report.)  A.  I 
don't  think  it  is  mentioned. 

Q.  I  have  been  told  that  it  is  mentioned  in  your  report  and 
that  is  the  reason  I  had  you  come  up  here.  A.  It  may  be  that  it  is 
there. 

Q.  This  is  not  your  original  report?  A.  Of  course  by  making 
a  thorough  examination  I  might  find  it. 
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Q.  Those  axe  investments  ?  Of  course  that  vfould  be  under 
investments  ?    A.  If  it  came  in  it  would  come  in  there. 

Q.  Mr.  Mortimer,  while  I  am  looking  at  this  you  want  to  make 
a  statement  concerning  the  advantage  of  this  lease  to  the  Public 
Service  Commission.  You  may  be  doing  that  while  I  am  going 
over  this  report. 

Mr.  Mortimer. —  During  one  of  the  early  interviews  that  we 
had  with  Mr.  Strauss  and  Mr.  Hodge  in  connection  with  this 
matter^  we  had  in  our  offer  of  rental  to  them  made  them  the  lowest 
possible  figure  we  could,  giving  them  the  usual  ten  per  cent  reduc- 
tion which  we  give  to  a  whole  floor  tenant,  and  naturally  being 
specially  anxious  to  get  as  large  a  tenant  as  this,  we  had  pruned 
it  down  to  absolute  bed  rock.  The  matter  was  put  up  to  Com- 
missioners Hodge  and  Strauss,  and  Mr.  Strauss,  while  I'd  hate 
to  tell  you  what  I  think  of  the  way  he  handled  it,  but  he  figured 
the  thing  down  very,  very  low,  made  a  proposition  which  we  abso- 
lutely could  not  accept.  We  went  back  to  see  him  and  the  other 
Commissioners  several  times  and  finally  I  dismissed  the  thing 
from  my  mind  as  being  an  impossible  proposition  from  our  stand- 
point. We  couldn't  meet  their  ideas.  Pinally  our  renting  man- 
ager suggested  to  me  that  insomuch  as  the  Public  Service  Com- 
mission in  trying  to  protect  themselves  were  desirous  of  enacting 
a  clause  into  the  lease  by  which  they  could  give  up  a  substantial 
amount  of  this  space  two  years  after  the  lease  went  into  effect, 
that  we  might  be  able  to  get  them  by  giving  them  a  large  amount 
of  space  which  we  had  in  the  City  Investment  building  at  practi- 
cally nothing. 

We  had  space  there  on,  I  think  it  was  the  seventeenth  or  eigh- 
teenth floor,  amounting  to  seventeen  or  eighteen  thousand  square 
feet,  which  we  went  back  to  the  Commissioners  and  said  we  would 
give  them  for  $5,000  a  year,  and  in  that  way,  in  figuring  that 
space  at  practically  nothing,  we  were  enabled  to  make  this  lease 
with  the  Commissioners,  with  the  net  result  that  it  brought  down 
the  square  foot  price  to  a  very  low  figure.  What  that  figure  is 
I  can't  tell  you  now  exactly,  for  I  don't  carry  it  in  my  mind. 

Subsequent  to  that  their  demands  for  alterations  in  this  tem- 
porary space  which  was  being  rented  to  them  for  two  years  in  the 
City  Investment  building  were  so  exacting  that  we  made  up  our 
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mind  it  would  be  economy  for  us  to  put  them  temporarily  on  one 
of  the  floors  in  our  own  building,  where  we  wouldn't  have  to  make 
the  expenditure  or  alterations  that  they  demanded  in  the  City 
Investing  space,  and  that  we  did.  The  result  was  that  we  made  a 
new  deal  with  them  by  which  they  did  not  take  the  space  in  the 
City  Investing  building,  but  took  all  the  space  in  the  Equitable 
building.  My  own  judgment  is  that  this  deal  is  a  great  deal  better 
deal  than  they  had  before,  not  only  from  a  question  of  dollars  and 
cents,  their  net  rent  being  reduced,  but  from  the  standpoint  of 
efficiency  of  their  force.  They  were  spread  over  a  great  many 
floors  in  the  Tribune  building,  whereas  at  the  present  time  they 
have  one  and  a  half  entire  floors  and  another  half  floor  in  the 
lower  part  of  the  building. 

Mr.  Klein. —  What  rate  did  you  offer,  Mr.  Mortimer?  A.  I 
can't  recall  exactly  the  figures. 

Mr.  Klein. —  The  figures  published  were  $1.70  in  the  Equitable 
and  the  sum  of  $5,000  for  the  space  in  the  Investing  building, 
bringing  the  average  rate  down  to  $1.39.  A.  I  don't  carry  the 
original  figures  in  my  mind.  I  go  over  a  great  many  transactions 
of  this  kind.  The  way  the  rate  was  brought  down  so  low  was 
through  this  transaction,  by  giving  them  practically  free  space  in 
the  City  Investing  building. 

Q.  Which  of  course  they  have  not  occupied  ?  A.  We  have 
given  them  a  better  substitute. 

Mr.  J.  Frank  Smith. —  What  is  the  term  of  the  lease  ?  A.  As 
I  recall  it,  it  is  five  years. 

Mr.  J.  Erank  Smith. — •  Did  you  substitute  space  in  the  Equita- 
ble building  for  space  in  the  City  Investing  building  during  the 
entire  term?  A.  During  the  two  years.  The  idea  of  having 
these  seventeen  or  eighteen  thousand  feet  in  the  City  Investing 
building  was  for  the  occupation  of  a  great  many  city  draftsmen 
who  are  now  engaged  in  the  subway  improvement  plans.  They 
don't  want  to  saddle  themselves  with  a  permanent  lease  which  we 
demand,  so  we  arrange  for  them  this  way.  Believe  me,  Mr.  Strauss 
protected  the  State  in  all  his  deals. 

Mr.  Moss. — ■  I  think  the  only  clause  in  this  report  is  what  I 
read  to  you  from  page  2.    "  In  1912  a  contract  for  the  sale  of  the 
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site  of  the  former  building  was  entered  into  and  after  certain 
alterations  and  changes  in  the  provisions  of  the  contract  the  title 
passed  April  24,  1913,  by  the  terms  of  the  contract  of  sale,  and 
the  purchase  money,  including  loan  mortgage  taken  in  connection 
therewith,  the  city  paid  one^half  of  the  taxes  for  the  year  1914, 
and  interest  on  the  purchase  money  and  mortgage  at  the  rate  of 
$64,000  a  year  didn't  begin  to  run  until  May  1,  1913,  auj  pay- 
ment of  this  interest  from  May  1,  1913,  to  May  .1,  1915,  or 
$900,000  is  to  be  deferred  until  ISTovember,  1918,  when  it  is  to 
be  paid  in  ten  semi-annual  installments  with  interest."  With  a 
hurried  examination  of  this  report  that  is  all  that  I  have  noticed, 
but  if  you  could  leave  this  copy  with  us  until  later  in  the  after- 
noon I  will  return  it  to  you.  A.  I  think  you  will  find  that  is  all 
there  is. 

Mr.  Klein. —  What  percentage  of  the  Equitable  building  was 
occupied  when  you  became  superintendent  ?  A.  Oh,  a  little  bit 
under  50  per  cent. 

Mr.  Klein. — ^What  per  cent  of  space  in  the  building  does  the 
Public  Service  Commission  occupy  ?  A.  ISTow  you  are  asking  me 
something  I  can't  tell. 

Mr.  Klein. — About  80  per  cent  of  the  building  is  now  occupied. 

Mr.  Moss. —  That  is  all,  Mr.  Mortimer. 

Mr.  ]\Io'rtimer  leaves  stand. 

Mr.  Moss. —  Mr.  Klein,  will  you  put  in  certain  evidence  and 
state  what  it  is? 

Mr.  Klein. — ■  I  have  a  letter  or  report  from  the  finance  depart- 
ment with  regard  to  the  expenditures  of  the  city  for  grade  remov- 
als, the  city's  contribution  for  the  ramoval  of  various  grade  cross- 
ings under  various  acts  of  the  Legislature  or  other  arrangements, 
total  as  given  by  the  finance  department  for  the  past  fifteen  years 
is  $6,316,080.65,  plus  $861,065.19,  plus  $170,889.91. 

According  to  the  table  prepared  by  the  finance  department  the 
city's  share  of  the  cost  of  the  removal  of  the  grades  and  the  rais- 
ing of  the  Long  Island  Railroad  tracks  on  Atlantic  avenue,  known 
as  the  Atlantic  avenue  improvement,  was  $1,432,264.10,  and  the 
city's  share  for  the  elimination  of  grade  crossings  at  Bay  Ridge 
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and  along  the  Long  Island  Eailroad  was  $2,015,000.  The  city's 
share  for  the  removal  of  grade  crossings  along  the  Brighton  Beach 
Eailroad  was  $802,187.41,  and  the  city's  share  for  the  cost  of 
bridges  along  Park  avenue,  known  as  the  Park  avenue  improve- 
ment, from  45th  to  56th  streets,  was  $861,065.19.  The  city's 
share  for  the  construction  of  the  viaduct  over  the  Sunnyside  yard 
of  the  Long  Island  Eailroad  and  Long  Island  City  was 
$1T0,889.  The  city's  share  for  the  removal  of  the  grade  cro'SS- 
ings  along  the  Long  Island  Eailroad  was  $200,000,  and  the  city's 
share  for  the  removal  of  grade  crossings  on  the  main  line  of  the 
Long  Island  Eailroad  between  Sunnyside  yard  and  Jamaica 
through  Eichmond  Hill  was  $375,000. 

In  the  report  prepared  by  the  finance  department  the  comp- 
troller shows  that  under  the  law  the  city  and  State  of  New  York 
each  share  one-quarter  of  the  expense  of  eliminating  grade  cross- 
ings and  the  railroad  half  the  expense,  and  especially  cites  the 
Woodside  improvement  as  the  subject  of  a  special  agreement  dated 
July  20,  1911,  between  the  city  and  the  Long  Island  Eailroad 
Company  by  which  the  city  was  to  contribute  $575,000,  in  addi- 
tion to  the  conveyance  to  the  said  railroad  company  title  to  prop- 
erty in  certain  streets  which  were  to  be  discontinued  and  closed. 
Of  the  sum  named,  $575,000,  $375,000  has  been  paid  by  the 
city.  The  grant  above  referred  to  was  subsequently  ratified  by 
legislation,  chapter  330  of  the  Laws  of  1913. 

The  comptroller  also  states:  "  Chapter  423  of  the  Laws  of  1903 
provided  for  the  elimination  of  grade  crossings  on  the  Spuyten 
Duyvil  and  Port  Morris  branch  and  the  Putnam  division  of  the 
New  York  Central  &  Hudson  Eiver  Eailroad  at  Depot  place, 
West  17  7th  street  and  Fordham  road  by  bridging  the  railroad 
tracks,  and  required  that  the  railroad  company  construct  necessary 
bridges  and  abutments,  while  the  city  was  required  to  make  all 
necessary  changes  in  streets,  construct  approaches  and  pay  damages 
to  buildings.  The  work  of  eliminating  the  grade  crossing  at  Ford- 
ham  road  was  joined  with  that  of  constructing  a  new  bridge  over 
the  Harlem  river  known  as  the  University  Heights  bridge,  the 
railroad  company  paying  for  that  part  of  the  structure  which 
crossed  the  railroad  tracks.  The  total  cost  to  the  city  of  the  Uni- 
versity Heights  bridge,  including  approaches,  was  $1,184,956.92. 
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Of  this  amount  it  is  estimated  that  but  $25,000  is  properly 
chargeable  to  the  grade  crossing  elimination. 

"  Chapter  423  of  the  Laws  of  1903  also  provided  for  a  change 
in  the  route  of  the  Spuyten  Duyvil  and  Port  Morris  branch  of  the 
ISTew  York  Central  &  Hudson  River  Railroad  Company  and  the 
'  elimination,  abolition  or  avoidance '  of  crossings  at  Kingsbridge 
road,  Broadway,  Corlear  street,  Tibbett  avenue.  East  230th 
street.  West  230th  street  and  West  227th  street.  The  change  in 
route  discontinued  and  avoided  grade  crossings  at  the  seven  points 
named,  and  it  was  not  necessary  on  account  thereof  to  provide  new 
crossings  either  above  or  below  grade.  The  city,  under  the  law, 
was  required  to  pay  the  '  cost  and  expense  of  acquiring  all  such 
lands  *  *  *  right  of  way  or  easements  as  may  be  necessary 
or  required  for  the  roadway  and  outer  altered  *  *  *'  The 
acquisition  of  land,  etc.,  referred  to  cost  the  city  approximately 
$600,000,  but  as  the  railroad  company  paid  the  city  $50,000  for 
certain  lands  under  water,  the  net  disbursements  by  the  city  were 
but  $551,025,  as  indicated." 

Accompanying  the  letter  from  the  comptroller  is  an  addendum 
containing  the  report  of  Nelson  P.  Levsds,  chief  engineer  of  the 
Board  of  Estimate  and  Apportionment,  in  which  he  says :  "  In 
ISTew  York  State  a  newly  constructed  railroad  is  required  to  carry 
all  existing  streets  or  roads  either  over  or  under  its  tracks  at  its 
own  expense,  nor  is  it  permitted  to  cross  another  railroad  at  grade. 
In  the  case  of  new  streets  which  may  be  carried  across  an  existing 
railroad  the  expense  is  divided  equally  between  the  railroad  and 
the  city,  town  or  county.  Where  an  existing  grade  crossing  is  to 
be  eliminated  one^half  of  the  expense  is  imposed  upon  the  railroad 
company,  one-quarter  upon  the  municipality  or  county  and  one- 
quarter  is  assumed  by  the  State  in  view  of  the  need  of  the  work 
as  an  essential  to  public  safety,  which  is  of  Stat&-wide  concern. 
In  all  cases  the  manner  of  the  crossing  must  be  determined  by 
the  Public  Service  Commission,  and  plans  for  the  work  and  con- 
tracts for  its  execution  must  be  first  submitted  to  and  approved 
by  the  Commission,  to  which  body  must  also  be  submitted  upon 
the  completion  of  the  work  full  information  as  to  all  items  entering 
into  the  cost,  which  cost  is  then  apportioned  by  the  Commission  in 
accordance  with  the  provisions  of  the  statute." 
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It  would  seem,  Mr.  Chainnan,  from  this  report  that  tlie  city 
has  spent  large  sums  of  money  to  improve  railroads  who  had  fran- 
chises originally  for  the  laying  of  tracks  on  the  surface  of  a  street, 
and  when  the  public  convenience  and  safety  became  endangered 
were  ordered  to  be  elevated  the  city  and  State  of  New  York  en- 
tered into  an  arrangement  whereby  those  communities  were 
required  to  pay  half  the  cost  of  the  improvement  or  rather  of  the 
change  of  grade. 

The  statement  stiggested  to  the  Commission  an  investigation 
into  the  equity  of  such  an  arrangement  for  the  purpose  of  chang- 
ing legislation.  The  Public  Service  Commission  has  asked  for 
several  million  dollars  in  the  last  few  years  to  be  expended,  with 
the  railroads,  for  changing  grades  in  various  parts  of  the  city. 

The  Committee  took  testimony  the  other  day  from  Ernest  C. 
Moore,  the  engineer  and  contractor  who  was  awarded  a  contract 
to  build  ducts  for  the  subway  under  contract  No.  3.  The  Board 
of  Estimate  deliberated  over  whether  the  ducts  should  be  classed 
as  equipment  or  construction  cost  and  finally  entered  into  a  stipu- 
lation whereby  the  classification  should  be  determined  by  the 
Court.  In  the  meantime  the  cost  of  material  for  the  ducts'  con- 
struction had  advanced  to  such  a  point  where  Mr.  Moore  said  he 
couldn't  take  the  contract  and  make  a  profit. 

The  question  of  classifying  duct  construction  such  as  came 
within  the  scope  of  Mr.  Moore's  contract,  or  equipment  involved 
the  expenditure  of  a  million  dollars  under  the  contracts  ISTos.  3 
and  4,  the  point  involved  being  that  if  the  ducts  are  constructed 
as  part  of  the  railroad  structure,  either  elevated  or  subway,  that 
the  costs  would  be  classified  as  construction  and  enter  into  general 
cost  which  the  railroad  and  city  share.  If  the  ducts  are  separated 
from  the  subway  structure,  the  contention  of  the  Public  Service 
Commission  is  if  the  ducts  are  constructed  with  the  subway  struc- 
ture to  class  them  as  part  of  equipment  to  be  paid  for  by  the  rail- 
road company.  In  a  number  of  contracts  the  ducts  were  con- 
structed separate  from  the  subway  structure  in  which  case  the 
Public  Service  Commission  also  contended  that  the  ducts  should 
be  charged  as  equipment  while  the  city  authorities,  through  the 
corporation  counsel  and  the  finance  department  contended  that  the 
ducts  should  be  charged  also,  as  equipment,  this  charge  to  be  made 
against  the  railroad  company. 
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This  question  involves  the  payment  of  a  millioai  dollars  by  the 
city  in  partnership  with  the  railroad  or  by  the  railroads  them- 
selves. On  this  question  the  finance  department  has  prepared 
reports  for  this  Commission  which  are  put  in  evidence  in  one  of 
the  reports  dated  February  14,  1916.  The  finance  department 
says:  "Under  the  opinion  of  the  co^rporation  cO'Unsel  recently 
forwarded  to  this  board  in  the  case  of  the  proposal  of  the  Com- 
mission to  construct  a  duct  line  in  East  44:th  street,  Manhattan, 
to  the  effect  that  ducts  built  in  the  street  were  properly  an  '  equip- 
ment '  charge  under  the  terms  of  contract  ISTo.  3,  in  that  they  were 
not  '  built  as  a  part  of  the  permanent  railroad  structure,'  it  would 
seem  that  these  ducts  also  came  within  the  category  and  should 
have  been  paid  for  by  the  Interborough  Company.  In  this  case, 
however,  they  were  included,  in  part,  in  the  regular  construction 
contract  authorized  by  the  board  June  11,  1915." 

I  also  put  in  evidence  a  letter  of  May  23,  1916,  to  Mr.  Prender- 
gast,  which  is  as  follows: 

"May  23,  1916. 

"  Hon.  William  A.  Prendergast,  Comptroller : 

"  Sir. —  On  May  18,  1916,  you  referred  to  the  Bureau  of 
Contract  Supervision  a  letter  from  Mr.  Frank  Moss,  dated 
May  17,  1916,  requesting  records  or  reports  that  would  show 
what  ducts  were  charged  to  '  construction '  in  Public  Service 
contracts,  which,  according  to  the  corporation  counsel,  should 
have  been  charged  to  '  equipment '  and  also  a  statement  show- 
ing the  total  cost  of  such  ducts,  which  have  been  authorized 
to  date. 

"  The  ducts  referred  to  are  those  which  are  constructed 
apart  from  the  subway  structure. 

"  The  information  as  to  cost,  in  complete  form,  could  not 
be  obtained  from  the  record  of  this  bureau,  and  the  Public 
Service  Commission  was  immediately  informed  by  telephone 
of  your  wishes  in  the  matter. 

"  On  May  22,  1916,  the  Public  Service  Commission  trans- 
mitted a  statement  of  the  cost  of  such  ducts,  but  did  not 
include  Brooklyn  and  Queens  lines,  and  gave  ecxpenditures  to 
May  1,  1916.     The  statement  is  attached  hereto. 
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"  The  contractor's  bid  sheets  for  all  of  the  elevated  sections 
involved,  covering  the  items  of  duct  excavation  and  railroad 
ducts,  but  exclusive  of  the  cost  of  trench  repavement  and 
the  items  of  electric  conduits  and  ducts,  show  costs  as 
follows : 
Eoute  16,  Section  1 $72,968 .  00 

Section  2 79,550 . 00 

Eoute  18,  Section  1 76,750 .  00 

Section  2 52,230 .  00 

Eoutes  19  and  22,  Section  2 99,670 .  00 

Eoutes  36  and  37,  Section  1 14,340 .  00 

Section  2 38,248 .  00 

Section  3 ,     68,375.00 

Eoute   50 15,964.00 

Eoute  39,  Section  2 92,490 .  00 

Eoute  49,  Section  1 53,670 .  00 

Section  2 62,926 .  00 


$727,181.00 

"  The  above  schedule  covers  estimated  costs  on  the  items 
noted  at  the  time  the  contracts  were  awarded.  Together  with 
repavement  over  trenches,  extras  and  modifications,  the  total 
would  very  likely  approximate  $1,000,000. 

"  Eespectfully, 

"  Director." 

In  connection  with  the  elevated  lines  in  Queens,  forming  part 
of  the  subway  system  —  dual  subway  system  —  the  following 
letters  from  the  secretary  of  the  Public  Service  Commission  are 
appended : 

"  Hon.  Wm.  H.  Prendergast,  Comptroller,  City  of  ISTew 
York,  Municipal  Building,  New  York  City : 
"  Dear  Sir. —  I  hand  yon  herein,  for  your  use,  a  table  of 
elevated  railway  sections  with  the  approximate  cost  of  the 
railroad  duct  construction  on  these  sections  to  date  of  May  1, 
1916,  together  with  the  approximate  cost  of  one  completed 
elevated  section,  in  accordance  with  a  request  by  Mr.  Prazee. 
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"  Approximate  Total  Amount  Estimate  Chargeable  to  Under- 
ground Conduit,  Including  All  Estimates  Submitted  to 
May  1,  1916. 

Regular  Article  XII 

Koute      Section  Gross  Net  Gross  Net 

16  1         $75,115.09  $65,243.21  $1,353.33  $1,170.47 

16  2  80,890.47     6^,852.22     9,157.84     7,785.46 

18  1         111,446.09     96,840.44     2,204.97     1,984.47 

18  2  57,548.10     51,039.38        269.64        238.77 

19  &  22     1-A     Gross  Eeg. 
&  Art.  XII 
39  2  11,889.30         Final  Estimate  has  been 

rendered  on  this  section. 
Yery  truly  yours, 

"(Signed)     James  B.  Walker, 

"  Secretary." 

"  May  25,  1916. 
"  Hon.  Wm.  A.  Prendergast,  Comptroller,  City  of  IsTew 
York,  Municipal  Building,  New  York,  IST.  Y. : 
"  Sir. — ■  I  hand  you  herein,  for  your  use,  a  supplementary 
and  final  table  of  elevated  railway  sections  with  the  approxi- 
mate cost  of  the  railroad  duct  construction  on  these  sections 
to  date  of  May  1,  1916.  The  table  transmitted  under  date 
of  May  22,  1916,  together  with  the  following,  completes  the 
information  for  the  above  cost,  in  accordance  with  a  request 
by  Mr.  Frazee: 

"  Approximate  Total  Amount  Estimate  Chargeable  to  Under- 
ground Conduit,  Including  All  Estimates  Submitted  to 
May  1,  1916. 

Eegular  &,  Article  XII, 
Route  Section  Gross  Estimated. 

50  $33,285.92 

36  and  37  1  22,141.64 

2  55,613.32 

3  82,520.25 


$193,561.13 
"  Very  truly  yours, 

"(Signed)     James  B.  Walkee, 

"  Secretary." 
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"  June  6,  1916. 
"Hon.  Frank  Moss,  Woolwortti  Building,  New  York  City: 

"  Dear  Mr.  Moss. —  In  reply  to  your  request  of  June  1,  I 
am  very  glad  to  give  you  the  following  information  in  regard 
to  the  building  of  the  new  rapid  transit  lines  in  Queens. 

"  These  lines  are  officially  known  as  Eoutes  36  and  37. 
They  run  from  the  Queensboro  Bridge  Plaza  in  two  direc- 
tions; one  to  the  north  through  Second  avenue  to  Ditmars 
avenue,  Astoria;  the  other  to  the  southeast,  mainly  through 
Queens  boulevard  and  Roosevelt  avenue  to  Alburtis  avenue. 
Corona.  The  work  was  divided  into  three  contract  sections : 
Section  1  covers  the  junction  section  and  station  on  the 
Queensboro  Plaza;  section  2  covers  the  line  to  Astoria  and 
section  3  the  line  to  Corona. 

"  The  routes  and  general  plans  for  these  lines  were  adopted 
by  the  Commission  October  10,  1911 ;  approved  by  the  Board 
of  Estimate  and  Apportionment  October  26,  1911,  and 
approved  by  the  mayor  April  8,  1912. 

"  The  construction  contract  for  section  1  was  awarded  to 
Snare  &  Triest,  the  lowest  bidders,  August  21,  1913,  for 
$844,859  and  at  the  present  time  about  93  per  cent  of  the 
value  of  the  work  has  been  completed.  This  contract  was 
approved  by  the  Board  of  Estimate  and  Apportionment 
October  2,  1913. 

"  The  contract  for  section  2,  Astoria  line,  was  awarded  to 
Cooper  &  Evans  Company,  the  low^t  bidders,  February  4, 
1913,  for  $860,743.50,  and  approved  by  the  Board  of  Esti- 
mate March  6,  1913.  At  the  present  time  this  work  is  100 
per  cent  completed. 

"  The  contract  for  section  3,  the  Corona  line,  was  awarded 
February  7,  1913,  to  E.  E.  Smith  Contracting  Company, 
the  lowest  bidder,  for  $2,063,588,  and  approved  by  the  Board 
of  Estimate  March  6,  1913.  At  the  present  time  this  work 
is  100  per  cent  completed. 

"  The  contracts  for  the  construction  of  station  finish  were 
awarded  in  two  parts ;  one  for  sections  Nos.  1  and  3  together 
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"withi  Route  50  (Queens  extension  of  tlie  Steinway  tunnel), 
and  the  other  for  section  2,  the  Astoria  line. 

"  The  station  finish  contract  for  sections  1  and  3  and  Route 
50  was  awarded  to  Snare  &  Triest,  the  lowest  bidders,  August 
4,  1915,  and  approved  by  the  Board  of  Estimate  September 
17,  1915.  At  the  present  time  about  18  per  cent  of  the  value 
of  the  work  has  been  completed. 

"  The  station  finish  contract  for  section  2  (Astoria  line) 
was  awarded  August  18,  1915,  to  Charles  Meads  &  Company, 
the  lowest  bidders,  for  $268,102.50,  and  approved  by  the 
Board  of  Estimate  September  lY,  1915.  At  the  present  time 
about  37  per  cent  of  the  value  of  this  work  has  been  done. 

"  The  contract  for  track  installation,  covering  all  three 
sections  of  Routes  36  and  37  was  awarded  November  16, 
1915,  to  the  Thomas  Crimmins  Contracting  Company,  the 
lowest  bidder,  for  $204,898.10,  and  approved  by  the  Board 
of  Estimate  December  3,  1915.  At  the  present  time  about 
16  per  cent  of  the  value  of  the  work  has  been  completed. 

"  It  is  the  intention  of  the  Commission  to  place  these  lines 
in  operation  before  the  end  of  this  year.  The  first  operation 
will  be  of  trains  from  the  Second  avenue  elevated  railroad, 
in  Manhattan,  over  the  Queensboro  bridge.  A  few  months 
later  it  is  hoped  to  get  the  extension  of  the  Queensboro  sub- 
way (Steinway  tunnel),  completed  so  that  operation  of  trains 
from  that  line  may  be  had  over  the  Astoria  and  Corona  roads. 
Still  later,  when  the  Broadway  subway  in  Manhattan  and  the 
tunnel  under  the  East  river  at  60th  street  are  completed, 
trains  from  the  New  York  Municipal  Railway  Corporation's 
system  will  operate  through  that  tunnel  over  the  lines  to 
Astoria  and  Corona,  the  Brooklyn  company  having  trackage 
rights  thereon  under  the  Dual  system  contracts. 

"  I  do  not  know  why  this  work  was  begun  before  work  on 
the  elevated  lines  in  the  Bronx  and  Brooklyn  was  undertaken. 
Neither  can  I  tell  you  at  this  time  when  it  is  expected  the 
Queens  lines  will  be  able  to  earn  interest  on  the  bonds  issued 
by  the  city  and  the  operating  company.  I  shall  try  to  have 
an  estimate  made  and  submit  it  to  vou  later. 
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"  All  of  tlie  records  of  the  Commission,  in  regard  to  these 
lines  are  at  your  disposal. 

"  Very  truly  yours, 

"(Signed)     James  B.  Walkee, 

"  Secretary." 

The  city  of  New  York  has  instituted  street  opening  proceedings 
and  acquired  property  in  the  amount  of  fifteen  million  dollars 
since  the  construction  of  subways  began. 

The  proceeding  now  tinder  way  for  the  extension  of  Seventh 
avenue  south  entails  the  expenditure  of  about  seven  million  dollars 
on  the  part  of  the  city.  This  property  is  being  acquired  as  a  street 
opening  proceeding.  It  is  a  similar  proceeding  to  that  of  the 
widening  of  Elm  street,  the  widening  of  Delancy  street,  the  widen- 
ing of  Joralemon  street  in  Brooklyn  for  subway  purposes. 

The  cost  of  these  proceedings  have  been  assessed  either 
on  the  city  at  large  entirely  or  on  the  city  at  large  and 
part  on  the  adjacent  property  owners.  The  fact  that 
so  large  sums  of  money  are  involved  in  these  proceedings 
would  make  it  important  that  the  Committee  inquire  into  the 
advisability  of  legislation  to  include  the  cost  of  these  street  open- 
ing proceedings  for  subway  purposes  in  the  cost  of  subways  or  as 
improvements  to  be  assessed  directly  on  the  property  owners,  irre- 
spective of  the  cost  of  subways. 

Senator  Thompson. —  There  are  two  matters  that  are  important 
that  I  want  to  call  attention  to,  in  connection  with  the  Public  Ser- 
vice Commission.  Perhaps  we  had  better  have  the  engineer  here 
this  afternoon,  or  Mr.  Turner,  deputy  engineer. 

It  seems  that  at  Atlantic  avenue  in  Brooklyn  there  has  been 
constructed  a  passageway  enabling  the  passengers  from  the  Long 
Island  Railroad  or  the  passengers  from  the  Interborough  Papid 
Transit  Company  to  pass  underground  directly  to  the  Fourth  ave- 
nue subway.  It  seems  that  has  been  entirely  constructed  and  there 
is  only  a  question  of  a  board  between.  For  six  months  that  board 
has  been  allowed  to  stay  there  and  the  public  have  been  incon- 
venienced and  not  permitted  to  use  this  passage  on  account  of  the 
fact  that  the  B.  P.  T.  and  the  I.  P.  T.  have  been  arguing  as 
"to  who  should  pay  the  expense  of  constructing  a  ticket  booth  there. 
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Another  thing  is  that  the  loop  here  on  this  side  of  the  bridge  — 
the  passageway  there  for  the  trains  so  they  can  make  a  complete 
loop  has  been  constructed  for  years  and  the  city  is  paying  interest 
on  the  money  while  the  people  are  not  getting  any  benefit  from 
it.  That  is  on  account  of  the  disagreement  between  the  bridge 
commissioner  of  the  city  of  IsTew  York  and  the  Brooklyn  Rapid 
Transit  Eailway,  and  that  should  be  called  to  the  attention  of  the 
Public  Service  Commission.  I'd  like  to  know  why  they  don't 
take  this  subject  up  and  settle  it.  We  will  ask  Mr.  Turner  this 
afternoon. 

Mr.  Shuster  is  now  preparing  for  the  record  the  testimony, 
exhibits  and  reports  of  the  expert  accountant  in  relation  to  the 
Brooklyn  Rapid  Transit  system  and  subsequently  they  will  be 
turned  over  and  delivered. 

We  will  now  suspend  until  half  past  two  o'clock. 

Suspension. 

Additional  testimony  of  Mr.  Marsh. 

Mr.  Moss. —  Mr.  Marsh  has  supplied  the  following  material  to 
be  added  to  his  testimony : 

"June  30,  1916. 

"  Hon.   George  F.   Thompson,   Chairman,   State  Legislative 
Committee,  Municipal  Building,  City: 

"  My  Dear  Sir. —  In  compliance  with  the  request  of  Mr. 
Moss  made  to  me  this  morning  as  a  witness,  I  enclose  copies 
of  two  letters  sent  by  officers  of  this  league  to  members  of  the 
Board  of  Estimate  and  Apportionment.  The  map  that  I 
showed  to  the  Committee  was  prepared  at  our  request  in  the 
Register's  office  in  accordance  with  the  law.  It  shows  that 
the  New  York  Central  Railroad  Co.  is  endeavoring  to  secure 
control  over  much  of  the  land  along  the  west  side  of  Man- 
hattan. 

"  If  there  is  any  further  information  that  we  can  give  you 
we  shall  be  very  glad  to  do  so.  We  shall  shortly  have  pre- 
pared a  study  showing  the  land  owned  by  the  ITew  York  Cen- 
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tral   and   by   the   subsidiary   companies,    witb   wbich   it   is 
affiliated. 

"  Sincerely  yours, 
"(Signed)     Benjamin  C.  Maesh, 

"  Executive  Secretary." 

"June  11,  1916. 
"  Hon.  John  Purroy  Mitcbel,  Mayor,  and  Members  of  the 
Board  of  Estimate  and  Apportionment,  New  York  City : 

"  Gentlemen.—  The  implied  threat  of  the  New  York  Cen- 
tral Railroad  Company,  that  it  will  tie  up  freight  deliveries 
in  New  York  city,  including  the  food  supplies  of  the  popula- 
tion, if  it  does  not  secure  the  franchise  which  it  seeks,  should 
not  have  any  weight  with  the  Board  of  Estimate  and  Appor- 
tionment. Such  an  effort  of  a  corporation  to  intimidate  a 
city  into  granting  a  valuable  franchise  on  too  favorable  terms 
raises  the  question  as  to  how  that  corporation  secured  fran- 
chises and  other  privileges  in  the  past. 

"  The  city  authorities,  as  well  as  the  public,  will  appreciate 
that  to  carry  out  such  a  threat  will  involve  interference  with 
interstate  commerce  —  a  serious  offense  in  this  country. 

"  The  New  York  Central  Railroad  Company  has  been 
quietly  acquiring  property  for  some  time  along  the  line  of  the 
proposed  route,  with  the  view  of  getting  control  over  the 
industrial  development  of  the  west  side,  referred  to  in  our 
previous  letter  to  you.  The  company,  however,  has  operated 
recently  under  the  name  of  the  New  York  State  Realty  and 
Terminal  Co.  The  officers  of  this  company  are  given  in  the 
1915  Directory  of  Directors  as  follows:  Alfred  H.  Smith, 
treasurer  (president) ;  Dwight  W.  Pardee,  secretary ;  Edward 
L.  Rossiter,  treasurer.  Capitalization  $100,000.  The 
officers  of  the  New  York  Central  Railroad  Co.  are  given  as : 
Alfred  H.  Smith,  president;  Dwight  W.  Pardee,  secretary; 
Edward  L.  Rossiter,  treasurer.  Capitalization  $400,000,000. 
There  is  complete  interlocking  of  directors.  There  is  an 
almost  complete  interlocking  directorate.  Only  one  director 
of  the  New  York  State  Realty  and  Terminal  Company  is  not 
a  director  of  the  New  York  Central  Railroad  Company. 
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"  The  directors  are  as  follows:  Directors  of  the  ISTew  York 
State  Eealty  and  Terminal  Company  —  William  K.  Vander- 
bilt,  Frederick  W.  Vanderbilt,  William  Eockefeller,  Chaun- 
cey  M.  Depew,  James  Stillman,  William  H.  Newman,  George 
F.  Baker,  Alfred  H.  Smith.  Directors  of  the  ISTew  York 
Central  Railroad  Company  —  Chauncey  M.  Depew,  William 
K.  Vanderbilt,  William  K.  Vanderbilt,  Jr.,  Frederick  W. 
Vanderbilt,  Harold  S.  Vanderbilt,  William  Rockefeller, 
William  H.  Newman,  George  F.  Baker,  Alfred  H.  Smith, 
Ogden  Mills,  Robert  S.  Lovett,  Marvin  Hewett,  Leonard  J. 
Hackney,  Frank  J.  Jerome,  Horace  E.  Andrews. 

"  During  the  past  year  the  New  York  State  Realty  and 
Terminal  Company  has  acquired  forty-three  parcels  of  real 
estate  on  the  west  side,  chiefly  on  the  west  side  of  Washington 
street  between  Gansevoort  and  Spring  streets,  and  on  the 
cross  streets  west  of  10th  avenue  from  30th  street  to  19th 
street. 

"  The  assessed  value  of  these  properties  was,  in  1915, 
$846,000,  the  buildings  being  assessed  for  $217,000  and  the 
land  for  $629,000.  The  New  York  Central  Railroad  Com- 
pany owns  a  vast  amount  of  real  estate  in  this  district  in  its 
own  name,  previously  acquired. 

"  It  is  well  known  that  a  large  proportion  of  the  capitali- 
zation of  the  transcontinental  railroads,  such  as  the  New  York 
Central  Railroad  Company  with  its  subsidiary  lines,  is  based 
upon  the  value  of  their  terminals.  The  New  York  Central 
Railroad  Company  is  reported  to  be  the  second  largest  owner 
of  real  estate  in  New  York  City.  It  certainly  is  one  of  the 
largest.  It  has  acquired  land  at  relatively  low  prices,  and  the 
increase  in  the  population  and  the  public  imp'roveanents  paid 
for  by  all  the  people  have  enormously  increased  its  value. 

"  The  present  effort  of  the  company  to  secure  a  franchise 
from  the  Board  of  Estimate  and  AppO'rtionment  on  terms 
which  secure  to  it  the  monopoly  of  freight  carrying  on  the 
west  side,  resulting  in  large  fortunes  through  increases  in 
the  value  of  their  land,  must  be  condemned  most  strongly. 
There  can  be  no  excuse  for  granting  this  franchise  sought  by 
the  New  York  Central  Railroad  Company.    The  city  authori- 
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ties  must  deal  with  the  corporation  as  a  creature  of  the  law- 
making and  franchise^granting  authority  of  the  State,  and 
not  as  a  dictator  of  municipal  policies  and  the  controlling 
factor  in  carrying  food  supplies  and  other  necessities  of  a 
large  portion  of  the  city's  population. 
"  Yours  truly, 
"  (Signed)     Fbedeeic  C.  Howe,  President, 
John  J.  Hoppee,   Chairman, 
"  Committee-  on  New  York  Central  Railroad  'Company  Ter- 
minal  of   the   League   for   Municipal   Ownership    and 
OpKration." 

"June  1,  1916. 
"  Hon.  John  Purroy  Mitchel,  Mayor,  and  Members  of  the 
Board  of  Estimate  and  Apportionment,  New  York  City : 

"  Gentlemen. —  We  respectfully  urge  that  you  do  not  ap- 
prove the  pending  franchise  for  the  rail  terminal  facilities  for 
the  JSTew  York  Central  Railroad  Company  on  the  west  side 
of  the  boroughs  of  Manhattan  and  the  Bronx. 

"  We  are  aware  that  this  company  is  probably  the  second 
largest  payer  of  taxes  in  the  city,  but  much  of  the  value  of  its 
land  holdings  has  been  added  by  the  growth  of  the  city  since 
purchase  by  the  company. 

"  The  contemplated  plan  for  the  west  side  would  not  only 
give  this  company  a  virtual  monopoly  from  a  practical  point 
of  view  of  freight  carrying  in  Manhattan,  except  possibly  at 
large  wasteful  cost  to  other  railroads,  but  would  afford  it 
control  over  the  development  of  industry  on  the  west  side. 
It  is  extremely  improbable  that  the  company  would  run  its 
line  through  the  blocks  south  of  about  40th  street,  as  con- 
templated in  the  plans,  but  highly  probable  that  after  having 
secured  options  on  those  blocks,  which  it  has  recently  acquired, 
it  would  try  to  secure  the  use  of  the  marginal  way  to  the 
exclusion  of  other  railroads. 

"  There  seems  no  reason  to  doubt  that  the  New  York  Cen- 
tral plans  ultimately  to  have  a  tunnel  under  the  North  river, 
which  will  give  it  absolute  monopoly  and  enable  it  to  dictate 
to  other  freight  carrying  railroads.     Its  branch,  the  West 
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Shore  Eailroad,  is  now  the  largest  freight  carrying  railroad 
into  the  city,  except  the  Pennsylvania  Railroad. 

"It  is  not  inappropriate  to  recall  to  your  memory  the 
record  of  the  New  York  Central  Railroad  Company  in  the 
past. 

"  In  Appendix  'A'  of  the  report  of  your  committee  on 
port  and  terminal  facilities  the  corporation  counsel  states  this 
record,  which  should  warn  us  to  great  care  in  conferring  fur- 
ther privilege  upon  this  great  corporation. 

"  The  Hudson  River  Railroad  Company  secured  authority 
to  operate  within  the  city  of  New  York  in  1847,  and  in  1869 
after  consolidation  with  other  corporations  secured  the  ex- 
tension of  its  corporate  existence  from  the  fifty  years  granted 
it  by  the  Legislature  in  1846  to  five  hundred  years.  The 
validity  of  this  franchise  was  upheld  by  the  Court  of  Appeals 
on  an  action  brought  by  the  New  York  Central  Railroad  Com- 
pany to  restrain  the  removal  of  its  tracks  by  the  corporate 
authorities  from  the  streets  of  the  city  between  Spuyten 
Duyvil  creek  and  St.  John's  Park. 

"  The  highest  court  of  the  State  has,  therefore,  decided  that 
this  corporation  may  exercise  rights  granted  it  until  2346,  for 
four  and  a  third  centuries  from  the  present  date.  The  right 
to  a  perpetual  franchise,  or  even  a  franchise  of  five  hundred 
years,  must  be  contes-ted  in  the  near  future. 

"  We  respectfully  submit  that  your  honorable  body  should 
not  grant  any  monopoly  to  such  a  corporation  until  its  fran- 
chise is  limited  to  a  reasonable  period  —  not  to  exceed  twenty- 
five  years  —  with  the  opportunity  for  renewal  upon  terms 
mutually  satisfactory. 

"At  present  the  Pennsylvania  Railroad  Company  controls 
the  Queens  water  front  terminals,  the  New  York,  New  Haven 
&  Hartford  Eailroad  and  the  New  York  Central  Railroad, 
the  Bronx  water  front  terminals  and  the  Baltimore  &  Ohio, 
the  State  Island  terminals,  while  during  the  delay  on  the 
part  of  the  city  in  developing  the  South  Brooklyn  terminals 
the  New  York  Dock  Company  and  the  Bush  Terminal  Com- 
pany are  securing  that  water  front. 

"  The  city  should  do  five  things  before  granting  a  fran- 
chise to  the  New  York  Central  Railroad  Company : 
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"  1.  Preserve  opportunity  for  other  railroads  in  the  com- 
mercial district  below  16th  street,  or  at  least  below  40th 
street. 

"  2.  Preserve  the  aesthetic  features  of  the  Hudson  river 
shore  in  the  northern  part  of  the  island  and  in  the  Bronx. 

"  3.  Accept  the  offer  of  the  ISTew  Jersey  State  Board  of 
Commerce  and  Navigation  to  appear  before  the  Board  of 
Estimate  at  a  public  hearing. 

"  4.  Eequire  the  ISTew  York  Central  Eailroad  Company 

(a)  to  state  what  arrangements,  if  any,  it  has  made  with 
the  other  railroads  with  termini  in  the  city  or  in  New 
Jersey  to  use  its  tracks  in  Manhattan; 

(b)  to  state  what  property  it  has  secured  adjoining  its  pro- 
tected line  and  adjoining  the  marginal  street  on  the 
west  side  of  Manhattan; 

(c)  to  agree  to  shorten  the  life  of  its  franchise,  as  noted 
above,  with  renewal  privilege. 

"  5.  Ascertain  the  increased  value  to  the  New  York  Cen- 
tral Eailroad  Company  of  the  franchise  it  seeks. 

"  Your  honorable  body  is  doubtless  apprised  of  the  means 
of  the  New  York  Central  Eailroad  Company,  early  adopted, 
to  throttle  its  competitor,  the  New  York,  New  Haven  & 
Hartford  Eailroad,  and  to  keep  up  passenger  rates  within 
the  city. 

"  Failure  on  the  part  of  the  city  authorities  to  impose 
these  terms  will  lend  weight  to  the  charge  that  this  great  cor- 
poration is  attempting  to  dragoon  the  city  into  increasing  its 
privilege,  add  bitterness  to  the  general  regret  that  the  mayor 
vetoed  the  bill  prepared  by  the  Citizens'  Union  to  compel  this 
corporation,  with  its  long  record  of  exploitation,  to  come  to 
terms. 

"  While  New  York  City  apparently  controls  its  water 
front,  the  system  of  long  term  leases  to  steamship  companies 
at  a  nominal  rental  makes  that  control  more  apparent  than 
real,  and  it  must  not  surrender  any  further  control. 

"  Our  criticism  is  not  merely  destructive;  we  urge  city 
control  instead  of  railroad  monopoly.     All  other  great  sea- 
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ports  are  adopting  public  control  and  administration  of  their 
terminals  to  attract  commerce. 

"  We  have  given  away  a  principality  in  our  dual  subway 
system  and  kingdoms  in  perpetual  franchises  for  other  transit 
lines  and  public  utilities  which  it  will  be  the  task  of  the  next 
two  or  three  city  administrations  to  recover  for  the  people. 
It  is  time  to  call  a  halt  in  the  surrender  of  the  city's  rights  to 
private  greed. 

"  The  original  plan  of  the  New  York  Central  Eailroad, 
submitted  in  1911,  is  not  perfect,  but  with  minor  modifica- 
tions is  infinitely  superior  to  the  proposed  plan  of  the  port 
and  terminal  committee. 

"A  workable  plan  can  be  developed  promptly  to  give  the 
city  control.  We  submit  the  following  statement  f ro'm  the  pre- 
liminary report  of  the  Chicago  Railway  Terminal  Commis- 
sion: 

"  '  It  is  already  clear,  however,  that  the  key  to  the  solution 
of  our  railway  terminal  problem  —  with  respect  to  freight  as 
well  as  with  respect  to  passengers  — ^  is  to  be  found  in  the 
substitution  of  joint  and  co-operative  terminals  for  separate 
and  competitive  terminals;  this  substitution  to  be  brought 
about,  not  by  some  sudden  or  drastic  adoption  and  execution 
of  a  complete  revolutionary  plan  covering  the  whole  railway 
terminal  situation,  but  by  such  steps  as  may  be  taken  from 
time  to  time  with  due  regard  to  financial  and  operating  con- 
ditions. Certain  important  steps  of  this  character  undoubt- 
edly can  and  should  be  taken  at  once  in  the  near  future  for 
the  establishment  of  co-operative  terminals  and  the  readjust- 
ment of  existing  terminals  to  conform  to  correct  principles 
of  terminal  development.  But  the  essential  thing  is  that  from 
now  on  no  steps  shall  be  taken  in  the  opposite  direction,  thus 
creating  unnecessary  barriers  to  proper  development  in  the 
future.  The  city  should  co-operate  cordially  in  assisting  the 
railroads  in  the  execution  of  all  plans  that  are  in  the  right 
direction. 

"  '  If  each  railroad  seeks  to  extend  its  own  terminals  not 
only  into  the  central  business  district,  but  also  into  each  of 
the  outlying  local  centers,  it  is  apparent  upon  principle  and 
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demonstrated  hj  experience  that  the  result  is  unsatisfactory 
both  to  the  city  and  to  the  railroads  as  a  whole.' 

"  This  applies  exactly  to  our  situation.  We  need  co-opera- 
tion not  competition  in  terminal  facilities.  Would  it  not  be 
well  to  call  an  expert  like  Mr.  Bion  J.  Arnold  into  consulta- 
tion ? 

"  There  are  several  ways  in  which  the  publicly  owned  ele- 
vated freight  way,  for  the  use  of  which  all  the  railroads  would 
pay,  can  be  financed: 

1st.  By  direct  taxation ; 

2nd.  By  assessment  upon  the  property  benefited; 
3rd.  By  loans,  since  the  fact  that  the  ISTew  York  Cen- 
tral Bailroad  Company  wants  the  franchise  shows  that 
the  undertaking  will  be  profitable,  and  hence  the  bonds 
will  not  be  included  in  the  debt  limit,  as  it  is  self-sus- 
taining ; 

4th.  A    combination    of    the    three    methods    above 
enumerated. 
"  The  court-s  will  undoubtedly  sustain  action  to  compel  the 
New  York  Central  Railroad  Company,  should  it  prove  recal- 
citrant, to  comply  with  this  plan. 
"  Sincerely  yours, 
"  (Signed)     Feedeeic  C.  Howe,  President, 
John  J.  Hopper,  Chairman, 
"  Committee  on  New  York  Central  Railroad  Company  Ter- 
minal  of   the   League   for   Municipal    Ownership   and 
Operation." 


AFTERNOON  SESSION 
Mr.  Moss. —  Mr.  Chairman,  befo're  I  ask  you  any  questions,  Mr. 
Tomkins,  the  witness,  who  came  from  the  State  Insurance  Depart- 
ment, brought  the  report  of  the  chief  examiner  on  the  Equitable 
Life  Insurance  Company.  There  are  just  three  sentences  that  I 
want  to  read  into  the  record  from  this  report  as  bearing  upon  the 
Mortimer  and  Public  Service  Commission  question.  First,  this 
sentence:  "In  1912  a  contract  for  the  sale  of  the  site  of  the 
6—42 
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former  building  was  entered  into,  and  after  certain  alterations  and 
changes  in  the  provisions  of  contract  the  title  passed,  April  24, 

1913.  By  the  terms  of  contract  of  sale  and  the  purchase  money 
and  building  loan  mortgage  taken  in  connection  therewith  the 
society  paid  one-half  of  the  taxes  for  the  year  1914,  interest  on 
the  purchase  money  and  mortgage  at  the  rate  of  six  hundred  thou- 
sand dollars  a  year  didn't  begin  to  run  until  November  1,  1913 ; 
a  payment  of  this  interest  from  November  1,  1913,  to  May  1, 
1915,  for  $900,000  is  to  be  deferred  until  November,  1918,,  when 
it  is  to  be  paid  in  ten  semi-annual  installments  with  interest." 
I  take  the  meaning  of  that  is  that  a  deferred  payment  of  interest 
for  $900,000  begins  to  be  paid  in  1918  and  vdll  be  spread  over 
five  years,  so  that  $900,000  will  not  be  paid  up  until  1913. 

On  page  6  the  examiner  says:  "  I  have  also  made  a  comparison 
based  upon  ledger  accounts.  The  item  of  salaries,  compensations, 
etc.,  of  officers  paid  at  the  home  office  would  seem  to  indicate  an 
increase  during  the  four  years  last  past  in  salaries  of  officers  and 
assistants,  which  is  more  than  offset  by  the  decrease  in  the  com- 
pensation paid  to  clerks  and  other  employees." 

On  page  83:  "Had  the  society  computed  its  gross  surplus 
December  31,  1914,  on  a  market  value  basis,  using  the  June  30, 

1914,  quotations,  the  result  would  have  been  a  decrease  in  gross 
surplus  of  $18,922,845."  These  quotations  are  read  as  bearing 
upon  the  proposition  which  seemed  to  come  out  of  the  testimony 
of  Mr.  Mortimer  that  the  Equitable  building  needed  tenants. 
Now,  Mr.  Tomkins,  you  have  been  sworn  and  I  have  called  you 
as  a  former  commissioner  of  docks  and  as  a  man  well  known  in 
the  community  for  a  knowledge  of  the  port  and  its  terminal  facili- 
ties and  prospects  and  as  a  man  who  had  a  large  vision  for  the 
present  and  the  future  interests  of  this  city  in  its  water  front.  I 
think  yo'U  have  been  quoted  many  times  as  declaring  for  the  won- 
derful future  of  the  New  York  water  front  and  as  being  desirous 
of  conserving  those  great  interests  for  the  benefit  of  the  people  of 
New  York  and  as  opposing  private  interests  that  you  say,  have  said 
before,  have  been  scheming  to  get  possession  of  it.  I  think  you 
said  to  me  recently,  "  The  subways  are  gone ;  that  can5t  be  helped, 
perhaps,  but  the  water  front  is  still  here  and  it  ought  to  be  saved 
to  the  city."     I  think  substantially  I  have  quoted  you.     Now,  I 
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don't  -want  to  limit  you  by  leading  strings  of  any  kind.  I  want 
you,  if  you  please,  to  tell  us  what,  in  your  opinion,  are  the  greatest 
dangers  of  this  Central  Eailroad  proposition  and  then  discuss  it 
along  in  your  own  way. 

Mr.  Tomkins. — ■  Mr.  Chairman,  I  think  the  way  in  which  the 
city  can  recoup  the  great  expenditures  for  subways  is  by  balancing 
those  expenditures  with  a  comprehensive  system  of  terminal  im- 
provements at  the  port,  which  shall  make  it  a  cheap  place  to  bring 
in  and  send  out  raw  materials  and  finished  products..  If  New 
York  is  a  cheap  manufacturing  center  and  a  decent  place  to  live 
in,  it  can  recoup  these  enormous  expenditures  for  local  expendi- 
tures. My  plea  has  been  not  so  much  for  any  specific  west  side 
Manhattan  plan  as  for  a  national  port  of  conservation  policy.  The 
port  of  New  York  is  a  national  organization  and  it  is  also  a 
municipality,  and  it  is  the  difficulty  of  managing  the  national  port 
facilities  by  the  city  officers  that  makes  this  trouble  that  we  are 
confronted  with. 

We  have  virtually  two  organizations,  the  port  and  the  city.  It 
is  outside  of  the  physical  capacity  of  the  Board  of  Estimate  to  do 
both  things  properly  if  they  work  on  full  twenty-four  hours,  and 
to  my  mind  it  is  very  important  that  the  railroad  terminals  at  the 
port  of  New  York  should  be  placed  under  federal  control ;  I  don't 
think  the  city  is  competent  to  handle  them.  Possibly  the  State 
and  the  city  together  might  do  so,  as  they  have  done  in  San  Tran- 
cisco  and  New  Orleans  and  as  the  Dominion  of  Canada  is  doing 
at  all  its  ports,  but  I  question  that  any  control  other  than  that  of 
interstate  commerce  will  be  sufficiently  strong  to  handle  this  ter- 
minal situation  at  the  national  port  of  New  York. 

Mr.  Moss. —  Just  a  moment,  Mr.  Tomkins. 

Senator  Thompson. —  Mr.  Willcox,  this  Committee  has  arranged 
with  Mr.  Willcox  I  guess  probably  ten  or  fifteen  times  to  take  his 
testimony  and  hear  his  statement  in  reference  to  this  dual  subway 
contract  and  the  proceedings  leading  up  to  the  history  of  it,  and 
I  think  there  has  been  a  half  a  dozen  times  Mr.  Willcox  has  asked 
the  Committee  to  take  the  matter  up.  At  those  times  we  were  so 
situated  that  we  couldn't  do  it.  Our  engagements  and  his  have 
interfered  and  I  was  unwilling  as  chairman  of  this  Committee 
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to  adjourn  without  taking  tliat  testimony,  so  we  sent  for  him 
to-day.  Mr.  Willcox  finds  himself  to-day  pretty  well  tied  up  with 
a  lot  of  things  that  come  to  a  man  in  the  position  in  which  he 
finds  himself  unexpectedly,  so  that  we  have  taken  it  up  inside  and 
arranged  a  manner  in  which  to  take  this  testimony  which  I  think 
will  be  satisfactory  to  the  Committee.  I  understand,  Mr.  Willcox, 
the  events  of  the  past  few  weeks  have  rather  taken  your  mind 
away  fro'm  this  subject  and  that  you  now  desire  time  to  get  your 
memory  — - 

Mr.  WillcO'X. —  I'd  like  to  prepare  a  statement  of  the  history  of 
this  matter  in  order  to  have  it  on  your  records,  but  I  would  also 
like  to  appear  with  that  statement  at  so'ine  of  your  future  meet- 
ings so  that  you  can  question  me  regarding  any  facts  or  statement 
that  I  make  or  any  other  points  connected  with  it,  and  in  doing 
that,  I  want  to  say  to  you  that  I  realize  some  question  might  be 
raised  in  some  quarters  as  to  the  time  when  your  investigation 
will  be  ended.  As  far  as  I  am  concerned  it  will  be  a  favor  to  me 
to  make  that  statement  at  some  future  meeting,  and  I  certainly 
will  take  no  advantage  — 

Senator  Thompson. —  You  rather  commit  yourself  — 

Mr.  Willcox. —  I'd  prefer  to  have  your  counsel  examine  me, 
and  I  don't  think  we  would  have  the  time  now  to  go  into  it.  I 
would  like  to  go  into  it  at  length  in  order  to  put  the  matter  before 
you  as  I  have  thought  to  put  it  before  the  Committee. 

Senator  Thompson. — -We  have  taken  some  statements  in  the 
other  room  which  will  be  covered  by  the  statement  made  later. 
The  Committee  will  fix  a  date  later,  probably  the  latter  part  of 
next  month,  so  as  to  give  ample  time  to  get  this  matter  prepared. 
In  that  way  we  will  have  the  benefit  of  your  history  and  you  will 
also  have  the  benefit  of  the  opportunity  to  give  this  statement, 
because  there  are  certain  matters  on  our  record  that  might  be  a 
reflection  of  some  serious  import  in  case  we  never  did  hear  Mr. 
Willcox's  side  of  the  ffair.  So  we  will  suspend  the  judgment  on 
all  matters  that  we  assume  Mr.  Willcox  knows  abo'ut  until  later  on. 

Mr.  WiUcox. —  I  am  extremely  anxious  to  put  my  views  of  the 
dual  contracts  or  any  other  act  conn«;ted  with  the  Public  Service 
Commission  work  when  I  was  Chairman  before  this  Committee, 
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not  only  to  present  the  matter  that  I  want  on  your  record  but  to 
submit  to  any  questions  that  you  have  to  ask. 

Mr.  Moss. —  I  was  very  glad  to  consent  to  an  adjournment  upon 
Mr.  Willcox's  statement  that  the  examination  shall  be  on  our 
part  just  as  full  and  complete  as  though  there  were  no  question 
about  the  expiration  of  the  time  fixed  for  taking  the  testimony. 

Senator  Thompson. —  That  has  been  agreed  upon.  The  under- 
standing further  is  that  when  Mr.  Hughes  shall  have  been  elected 
President  that  our  power  of  subpoena  still  continues  forceful  and 
we  can  get  yO'U  any  time  we  want  you.  So  that  there  won't  be 
any  question,  I  take  it,  as  a  suggestion  from  my  colleague.  Senator 
Lawson,  that  we  are  giving  no  undue  favors  to  Mr.  Willcox  simply 
because  he  happens  tO'  be  'Chairman  of  the  Committee  of  which 
we  are  members.  Any  one  who  has  information,  of  course  we  will 
hear  it  after  the  first  of  the  month.  I  don't  feel  we  are  giving  any 
undue  discrimination  in  favor  of  Mr.  Willcox  here  by  this 
arrangement. 

Mr.  Moss. —  That  is  the  position  that  I  announced  some  time 
ago,  and  I  thought  we  all  agreed  whoever  had  any  information  to 
give  and  any  reasonable  consideration  for  vacation  purposes  or 
anything  else  would  be  given  to  anybody. 

Senator  Thompson. —  I  desire  to  have  it  perfectly  understood  in 
coming  back  here- to  hear  this  man  is  given  as  a  personal  favor. 
I  feel  that  my  duty  is  performed  to-morrow  in  this  investigation, 
and  I  am  not  under  obligation  to  take  testimony  any  further.  I 
have  given  one  yeax  to  it  and  I  don't  believe  it  is  my  duty  to  go 
beyond  the  time  limit.  However,  I  am  doing  it  as  a  matter  of  a 
favor  and  I  want  it  so  understood.  At  the  same  time  we  will  give 
the  commonest  citizen  the  same  favor. 

Mr.  Calvin  Tomkins.—  This  is  a  map  showing  the  water  front, 
the  Ninth  Avenue  Elevated  Railroad  line  and  the  private  right 
of  way  of  the  ISTew  York  Central  through  this  extension.  The 
district  bounded  by  the  Hudson  river  and  the  Ninth  Avenue  Ele- 
vated Railroad  is  the  tei-minal  of  the  west  side  and  Manhattan, 
and  it  is  of  the  utmost  importance  to  the  city  of  New  York  and 
tho  country  at  large  that  its  capacity  for  national  utilization  should 
be  conserved  in  every  possible  way.    The  original  plan  of  the  rail- 
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road  whick  I  reported  favorably  upon  in  1911  provided  for  a 
railroad  —  elevated  railroad  — ■  along  the  marginal  way  next  to  the 
docks,  leaving  open  the  opportunity  for  its  use  subsequently  by 
all  the  other  railroads  as  well  as  by  the  New  York  Central.  The 
present  plan,  changed  by  the  city,  places  the  line  of  the  railroad 
in  the  middle  of  the  blocks  from  Canal  street  north  to  30th  street, 
or  approximately,  and  by  so  doing  it  shortens  the  blocks  in  the 
lower  districts  as  to  make  them  unavailable  for  use  by  any  railroad 
except  the  New  York  Central.  It  also  makes  a  bad  plan  for  the 
New  York  Central  itself,  in  comparison  with  the  Central  yard 
above  30th  street,  which  is  very  much  more  convenient  and  in 
which  the  plan  is  utilized  for  traction  purposes  far  more  effective. 
It  entails  a  heavy  expense  upon  the  railroad  for  acquiring  the 
right  of  way  when  it  might  use  the  public  highway  for  that  pur- 
pose. Now,  to  my  mind  the  vice  of  this  plan  is  that  it  precludes 
the  possibility  in  the  future  of  getting  the  New  Jersey  railroads 
into  terminals  on  the  west  side  of  Manhattan  and  in  that  way  mili- 
tates against  the  interests  of  the  entire  country  as  well  as  against 
the  interests  of  the  city  of  New  York.  I  doubt  if  the  city  of  New 
York  itself  can  act  much  longer  as  trustee  for  th  eport  interests 
of  the  nation  at  New  York,  and  to  my  mind  it  is  very  desirable 
that  the  city  should  not  take  this  action  at  this  time  which  will 
prevent  the  maximum  use  for  national  purposes  of  the  port  of 
New  York. 

Senator  Thompson. —  I'd  like  to  know  right  now  should  the  city 
at  this  time  or  any  other  time  so  convey  the  fee  of  lands  along  the 
river  or  under  water  as  to  give  the  control  of  the  dock  privileges 
of  the  city  of  New  York  or  any  part  of  it  into  private  hands  ■ — 
A.  It  has  not  been  the  policy  of  the  city  of  New  York  to  give  the 
port  to  private  supervision.  I  think  it  is  desirable  that  the  rail- 
road facilities  and  the  dockage  facilities  should  be  public.  The 
city  has  acquired  it  at  great  expense,  most  of  it  west  Manhattan 
water  front  below  72d  street.  If  it  were  possible  to  do  so  it  should 
have  all  of  it.  In  the  original  plans  that  I  laid  out  as  Dock  Com- 
missioner it  did  provide  for  a  marginal  street  railroad  all  along 
above  72d  street.  It  did  permit  the  Central  to  utilize  and  own 
the  district  just  south  of  72d  street  between  that  and  59th  street. 
I  think  it  is  immaterial  whether  it  is  city  or  Central  ownership 
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now,  because  the  national  control  is  being  extended  so  rapidly 
over  the  lines  that  the  question  is  not  so  important  as  it  formerly 
was. 

jSTow,  I'd  like  to  read  from  the  Chicago  Terminal  Committee's 
report  of  1915  as  follows,  because  this  is  the  gist  of  the  whole 
thing:  "  Co-operation  will  not  easily  or  quickly  become  universal. 
Competitive  traditions  and  preferences  will  here  and  there  survive. 
It  is  already  clear,  however,  that  the  key  to  the  solution  of  our 
railway  terminal  problem,  with  respect  to  freight  as  well  as  with 
respect  to  passengers,  is  to  be  found  in  the  substitution  of  joint 
and  co-operative  terminals  for  separate  and  competitive  terminals ; 
this  substitution  to  be  brought  about,  not  by  some  sudden  or  drastic 
adoption  and  execution  of  a  complete  revolutionary  plan  covering 
the  whole  railway  terminal  situation,  but  by  such  steps  as  may  be 
taken  from  time  to  time  with  due  regard  to  financial  and  oper- 
ating conditions.  Certain  important  steps  of  this  character  un- 
doubtedly can  and  should  be  taken  at  once  or  in  the  near  future 
for  the  establishment  of  co-operative  terminal  development.  But 
the  essential  thing  is  that  from  now  on  no  steps  shall  be  taken  in 
the  opposite  direction,  thus-  creating  unnecessary  barriers  to  proper 
development  in  the  future.  The  city  should  co-operate  cordially 
in  assisting  the  railroads  in  the  execution  of  all  plans  that  are  in 
the  right  direction. 

"  It  is  clear  that  the  continued  application  of  the  principle  of 
competition  in  terminal  development  can  only  result  in  increasing 
the  difficulties  of  any  logical  improvement  in  the  terminal  facilities 
of  the  city  as  a  whole,  and  it  is  clear  that  the  competitive  principle 
is  anything  but  economical  from  the  point  of  view  of  railway  opera- 
tion. In  any  great  industrial  community  such  as  Chicago  there 
develops  not  only  one  principal  business  district,  but  also  outlying 
and  widely  separated  local  centers  of  industry  and  traffic  requiring 
facilities  of  transportation  and  offering  profitable  returns  to  the 
railroads  which  furnish  such  facilities.  If  each  railroad  seeks  to 
extend  its  own  terminals  not  only  into  the  central  business  district 
but  also  into  each  of  the  outlying  local  centers,  it  is  apparent  upon 
principle  and  demonstrated  by  experience  that  the  result  is  unsatis- 
factory both  to  the  city  and  to  the  railroads  as  a  whole." 

ISTow,  my  claim  is  that  if  this  private  right  of  way  is  substi- 
tuted fo'r  the  public  right  of  way  along  the  marginal  streets  the 


1320      Investigation  op  Public  Service  Commissions 

other  roads  cannot  use  it,  even  if  tlie  federal  authority  should 
decide  it  desirable  that  they  should  do  so  in  the  future,  because 
the  physical  plan  imposes  the  law  of  development  along  the  locali- 
ties and  it  kills  any  co-ordinate  railway  development. 

The  difficulty  of  the  situation  is  that  the  New  York  Central  is 
ready  to  act  now;  it  knows  its  mind  and  is  ready  to  go  ahead. 
New  Jersey  is  not  ready.  They  have  to  come  together,  compose 
their  several  interests,  build  the  tunnels,  or  better,  a  floating  organ- 
ization, and  enter  into  a  relationship  with  the  city  and  the  Central 
for  the  use  of  the  marginal  way  and  provide  inshore  terminals. 
All  that  is  too  much  for  the  New  Jersey  roads  to  undertalce.  They 
are,  as  a  result,  quiescent,  no  suggestions  to  make,  and  the  situa- 
tion is  likely  to  go  by  default.  Ultimately  the  city  will  buy  all  the 
railroads.  Mr.  J.  Spencer  Smith,  president  of  tha  New  Jersey 
Harbor  Commission,  has  stated  the  situation  as  follows:  "The 
proposed  New  York  Central  settlement  plans  will  so  cut  up  the 
district  beitween  the  Ninth  Avenue  Elevated  Eailroad  and  West 
street  that  there  will  not  be  room  for  the  establishment  of  facilities 
for  the  other  roads,  and  the  reservation  of  the  right  of  the  city  to 
cross  within  the  lines  of  streets  either  below  or  at  grade  is,  in  my 
judgment,  of  no  importance  or  value  whatever." 

That  is  the  opinion  of  the  president  of  the  State  Commission 
of  New  Jersey  in  that  matter. 

The  Interstate  Commerce  Commission  through  Commissioner 
Dow  wrote  the  Jersey  City  Chamber  of  Commerce  some  time  ago 
as  follows:  "  I  think  there  is  an  abundant  field  for  improvements 
in  the  conditions  under  which  terminal  services  are  performed 
in  New  York  and  Jersey  City  harbor,  but,  as  stated,  they  are 
beyond  the  power  of  our  committee  on  regulations  except  as  we 
can  appropriate." 

My  suggestion,  Mr.  Chairman,  is  that  the  city  of  New  York 
before  acting  in  this  matter  should  approach  the  Interstate  Com- 
merce Commission  on  its  suggestion  here,  ask  for  helpful  sugges- 
tions as  to  the  location  of  this  west  side  line.  I  don't  think  that 
the  municipal  authorities  are  competent  to  deal  with  this  national 
question.  They  are  regarding  the  purpose  from  the  point  of  view 
of  local  importance.  There  is  even  quite  a  good  deal  of  jealousy 
developed  between  the  city  of  New  York  and  the  State  authorities 
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of  Hew  Jersey,  and  the  latter  have  not  been  given  a  public  hear- 
ing. They  have  had  a  hearing  in  executive  session,  but  the  matter 
has  not  been  given  the  attention  it  should  have. 

My  plan  is  that  this  'Committee  should  be  made  which  will  im- 
pose a  physical  plan  upon  the  city  that  can't  be  gotten  away  from 
and  will  control  city  port  development  here  indefinitely ;  that  the 
Interstate  Commerce  Commission  should  be  asked  its  opinion  as 
to  this  organization.  The  Interstate  Commerce  Commission  have 
not  the  authority  to  dictate  physical  organization,  but  they  have 
in  this  letter  indicated  their  willingness  to  make  helpful  sugges- 
tions, and  inasmuch  as  the  problems  and  complications  growing 
out  of  this  situation  will  come  home  to  that  Interstate  Commerce 
Commission,  I  think  they  will  be  inclined  to  give  attention  to  this. 

In  my  judgment  the  Board  of  Estimate  and  Apportionment  at 
this  time  is  not  competent  to  deal  with  this  national  question  by 
itself.  In  a  discussion  with  Mr.  Bush  at  the  Chamber  of  Com- 
merce to-day  he  summed  up  the  debate  by  stating  that  if  this 
improvement  were  now  made  and  the  Central  were  given  more 
terminals  and  better  terminals  than  they  have  had,  it  would  compel 
the  Xew  Jersey  railroads  to  take  action  and  do  something,  too. 
And  the  answer  is  that  the  opportunity  is  not  left  open  for  the 
Jersey  railroads  to  come  into  terminals  in  Manhattan,  and  it  is 
important  that  the  opportunity  should  be  afforded  them  to  come 
into  terminals  here  or  otherwise  they  can't  come  and  shall  have 
to  continue  this  extravagant,  expensive  arcade  floating  system  of 
transit  between  New  Jersey  and  JSTew  York  which  is  already  a 
great  handicap  upon  the  industries  and  commerce  of  this  commu- 
nity and  driving  trade  and  factories  and  people  to  New  Jersey. 

Mr.  Moss. —  Mr.  Bush  is  going  over  there  now,  to  Bayonne, 
isn't  he?  A.  Yes.  Mr.  Bush  recognizes,  and  I  have  gone  over 
there  myself  —  my  factories  are  over  there  —  the  opportunities 
are  in  New  Jersey.  They  are  not  in  New  York  because  the  rail- 
road terminals  are  there.  New  York  was  developed  as  a  port  when 
water  communication  was  a  primary  consideration.  Now  the  rail- 
road consideration  is  the  dominating  factor,  and  the  port  and 
where  the  railroad  terminals  are,  there  is  the  opportunity. 

Mr.  Moss. — And  we  have  got  to  have  them  in  Manhattan.  A. 
Until  we  can  overcome  it  the  tendency  will  be  for  the  ships  and 
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the  industries  to  go  to  New  Jersey,  and  it  is  proposed  to  cut  up 
this  belt  on  the  west  side  of  Manhattan  in  such  a  way  to  maJte  it 
physically  impossible  for  even  the  Interstate  Commerce  Commis- 
sion to  create  conditions  under  which  the  New  Jersey  railroads 
can  be  extended. 

Mr.  Moss.— Jn  the  old  days  the  water  made  our  port,  and  in 
the  new  days  the  water  will  unmake  our  port  if  we  don't  meet  the 
new  conditions.  A.  Unless  we  adjust  ourselves  to  those  condi- 
tions. The  railroad  terminals  are  there.  We  must  bring  the  rail- 
roads over  here.  The  New  Jersey  situation  is  interesting,  too. 
Their  water  front  is  barricaded  by  this  system  of  car  floats  just  as 
Manhattan  is,  and  they  get  less  out  of  it  because  they  are  not 
using  theirs  for  loading  and  unloading;  that  has  gone  into  Man- 
hattan. New  Jersey  has  no  large  port  and  has  to  send  their  com- 
modities over  to  be  unloaded  in  Manhattan  and  then  take  the 
freight  back  to  New  Jersey.  They  want  to  get  rid  of  this  car 
float  barrier.  Further  than  that,  Mr.  Brandeis  has  recommended 
that  the  light  bridge  charge  for  this  service  which  is  now  absorbed 
by  the  railroads  should  be  based  upon  commodities  coming  to 
New  Jersey.  It  is  only  a  question  of  time  in  my  mind  when  the 
free  light  bridge  which  we  enj  oy  now  will  b©  done  away  with,  and 
that  would  be  an  added  disadvantage,  but  in  the  meantime  we 
should  make  it  as  easy  as  possible  for  these  railroads  to  come  to 
New  York. 

One  by  one  the  inshore  terminals  of  the  railroad  have  been  taken 
out  of  Manhattan  because  of  the  interference  of  the  two  lines  of 
travel,  north  and  south  and  east  and  west.  Now,  we  shall  have 
the  opportunity  for  an  administrative  unit  organization  in  Man- 
hattan to  control  transit  and  prevent  interference  with  travel.  The 
opportunity  is  there  and  it  should  be  carefully  preserved. 

In  your  proceedings  the  other  day  I  noticed  the  elevated  lines 
at  Coney  Island  were  referred  to  as  interfering  with  the  transit 
from  Brooklyn  to  Coney  Island.  That  is  precisely  the  situation 
here.  New  Jersey  roads  can  reach  Manhattan,  but  they  can't  get 
across  that  barrier,  and  in  order  to  avoid  just  that  kind  of  com- 
plication I  believe  that  this  terminal  district  should  be  conserved 
for  its  maximum  utilization  in  the  future,  and  I  think  it  very 
desirable  that  the  city  should  not  act  favorably  upon  this  project 
which  is  now  before  it. 
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If  it  does  the  possibilities  of  future  development  "will  be  greatly 
curtailed  as  a  consequence  of  a  bad  city  plan  irrevocably  imposed 
on  the  district. 

Senator  Lawson. —  The  conclusion  is  that  it  confers  a  monopoly 
on  one  road,  whereas  it  should  be  a  national  proposition.  A.  It 
is  not  so  much  the  monopoly  feature  as  the  fact  that  the  plan  pre- 
cludes the  possibility  even  of  breaking  through  that  monopoly  in 
the  future  by  the  Interstate  Commerce  Commission.  If  the  Cen- 
tral had  a  plan  here  on  the  vrest  side  of  Manhattan  I  wouldn't 
strenuously  oppose  it,  because  I  believe  the  federal  control  would 
override  the  municipal  control,  but  the  physical  plan  here  is 
thoroughly  wrong,  and  when  it  crystallizes  into  rigidity  you 
can't  get  away  fr6m  it  and  you  will  be  developing  a  new  science. 
It  will  be  far  worse  than  the  surface  tracking  which  we  are  trying 
to  get  away  from  now. 

Mr.  Klein. —  One  of  the  members  of  the  Board  of  Estimate 
approves  that  ISTew  York  Central  plan.  If  the  railroad  is  not 
built,  what  will  the  effect  be  on  the  city  or  on  that  part  of  the 
town?  A.  Well,  if  the  plan  is  approved  the  New  York  Central 
will  have  the  right  of  condemnation  under  it,  I  presume.  If  they 
have  that  they  can  acquire  property  there  that  will  give  them  the 
control,  virtually,  the  control  over  those  blocks,  and  it  will  lay  the 
basis  for  a  speculation,  but  that,  in  my  mind,  is  not  so  serious  as 
that  the  plan  itself  is  wrong.  I  believe  that  ultimately  the  proba- 
bility is  that  the  railroad  will  in  any  event  be  put  on  the  marginal 
way  and  not  on  the  back.  I  think  that  the  l^Tew  York  Central 
.and  the  ITew  Jersey  Railroads  will  compose  their  differences  and 
make  some  kind  of  a  bargain,  but  it  would  be  far  better  that  the 
city  should  outline  the  conditions. 

Mr.  Klein. —  In  the  meantime  the  parcels  being  bought  up  by 
the  New  York  Central  representatives  —  are  they  to  be  used  for 
warehouse  business?  A.  Yes.  No,  I  don't  know  what  the  Cen- 
tral are  buying  here.  I  am  not  conversant  with  that.  They  may 
be  interested  only  in  the  right  of  way ;  maybe  more  than  that.  I 
call  your  attention  to  the  admirable  layout  that  they  have  arranged 
in  the  district  between  Y2d  street  and  59th  street.  That  is  the 
correct  physical  organization  of  that  part  of  the  terminal  belt  from 
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the  river  back  to  the  Ninth  avenue  line',  and  it  permits  of  the 
maximum  utilization  of  all  of  the  area  for  ear  storage  for  com- 
mercial buildings  and  for  industrial  buildings.  At  30th  street 
they  turn  the  line  and  run  inshore  through  the  middle  of  the 
blocks,  cutting  into  the  district  so  a^  to  destroy  it  for  the  other 
roads  and  spoil  it  for  themselves,  which  is  illustrated  by  the  Canal 
street  terminal,  which  is  the  first  one  they  have  laid  out,  and  the 
Board  of  Estimate  shows  up  the  defects  of  that  terminal  in  better 
language  than  I  can.  "  The  actual  capacity  of  the  Canal  street 
station  will  be  241  cars.  The  business  entering  ISTew  York  by  one 
of  the  trunk  lines  from  ISTew  Jersey  at  one  of  its  pier  stations 
alone  in  the  immediate  vicinity  of  Canal  street  would  fill  that 
station  twice  over.  It  will  therefore  be  seen  that  there  is  no  force 
in  the  argument  that  this  is  to  be  a  large  terminal  to  which  other 
railroads  should  have  access."  In  other  words,  the  terminal  is  a 
very  inferior  terminal  and  there  is  only  room  for  a  few  between 
Canal  street  and  30th  street,  and  they  would  use  up  maybe  four 
terminals  for  the  Central  itself,  excluding  the  other  roads  from 
participating. 

Mr.  Klein. —  If  the  New  York  Central  were  to  control  the 
terminal  along  the  west  side,  what  effect  would  that  have  on  the 
value  of  the  city's  docks  or  piers  ?  A.  Well,  it  is  hard  to  say.  I 
think  if  the  railroads  are  compelled  to  use  the  city's  docks  for  car 
floats  they  will  pay,  and  they  do  pay  now,  very  high  prices  for 
them,  because  it  is  the  only  method  of  access  to  lower  Manhattan, 
but  it  is  a  wrong  use  to  put  the  docks  to. 

Mr.  Klein. —  Mr.  Tomkins,  will  you  explaiii  to  the  Committee 
the  South  Brooklyn  terminal  project?  A.  The  South  Brooklyn 
terminal  project  as  I  originally  laid  it  out  provided  for  a  central 
car  float  at  Conover  street  midway  the  Bush  and  New  York  dock 
terminals  and  back  of  the  car  floats,  approaching  a  big  classifica- 
tion yard.  That  is  tj':e  usual  arrangement  in  the  Bush  terminal 
and  New  Jersey  and  elsewhere,  the  idea  being  that  freight  would 
float  to  the  Central  classification  yard  and  from  there  be  shipped 
over  the  floats  to  New  Jersey.  The  idea  was  that  we  should  have 
the  total  freight  output  of  the  Bush  terminal  and  the  New  York 
Dock  Company's  terminal  should  be  concentrated  at  one  point;  it 
would  greatly  increase  the  efficiency  of  that  terminal.     That  is 
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what  makes  the  west  side  of  Manhattan  so  valuable,  badly  organ- 
ized as  it  is.  They  get  quick  service,  and  that  is  the  desiderata 
everywhere,  and  every  terminal  is  attempting  to  secure  all  the 
freight  it  can  in  order  to  develop  the  quality  of  its  service. 

After  making  the  arrajigement  for  tracks  extending  either  way 
the  'Conover  street  terminal  was  cut  out.  Then  the  real  estate 
speculation  began  and  the  city  paid  a  high  price  for  the  classifica- 
tion yard,  which  was  of  no  use  as  long  as  the  car  float  was  taken 
away. 

Mr.  Klein. —  You  mean  the  property  of  the  First  Construction 
Company  will  not  be  used  for  a  classification  yard  ?  A.  It  is  of 
no  use  now  because  there  is  no  approach  to  it.  It  leaves  the  con- 
trol of  the  South  Brooklyn  terminal  to  the  Bush  and  New  York 
Dock  terminals,  and  the  comprehensive  plan  utilizing  the  central 
approach  has  been  quashed  for  the  time  being.  That  is  the  reason 
I  presume  that  the  railroads  have  so  little  interest  in  it. 

Mr.  Klein. —  Why  was  the  original  plan  changed?  A.  I  can't 
tell  you. 

Mr.  Klein. — ^Who  changed  it?  A.  I  don't  know  who  was 
directly  responsible  for  changing  it.  I  pushed  it  as  long  as  I 
could;  it  was  changed  when  I  left  the  office. 

Mr.  Klein. —  Doesn't  the  responsibility  rest  with  the  Dock 
Commissioner  ?    A.  It  would  have  rested  with  me  if  I  had  — 

Mr.  Moss. —  You  have  put  the  stress  of  your  remarks  upon  the 
national  character  of  the  port  and  what  the  Interstate  Commerce 
Commission  might  do.  Doesn't  it  seem  to  you  that  the  city  of 
New  York  itself  ought  to  have  a  sufficient  comprehension  of  her 
greatness  and  the  essentials  of  her  greatness  and  a  sufficient  vision 
for  the  future  to  do  these  things  herself  without  being  prodded 
by  any  national  organization  ?  A.  Of  course  it  should,  and  the 
city  should  at  least  do  nothing  to  create  stumbling  blocks  to  this 
development,  which  is  clear  enough  ahead  of  us  now  to  see  what 
is  coming.  There  is  a  great  jealousy  throughout  the  United  States 
affecting  the  gates  of  New  York  by  other  cities  and  other  States, 
and  as  long  as  conditions  are  as  intolerable  here  as  they  have  been 
during  the  last  year  with  our  congested  terminals  there  is  reason 
for  that.     If  we  could  change  our  policies  and  cease  regarding 
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these  port  terminals  as  merely  municipal  affairs,  given  to  create 
tlie  sentiment  that  New  York  is  the  national  terminal  of  the  entire 
coimtry,  you  would  do  away  with  a  large  amount  of  their  jealousy 
and  we  would  get  port  appropriations  for  harbor  improvements 
that  we  don't  get  now,  and  I  think  if  we  could  take  that  larger  view 
of  the  situation  here  it  would  materially  improve  the  opportunity 
of  the  city,  because  every  acre  of  farm  land  north  of  St.  Louis 
and  east  of  the  Rocky  Mountains  is  dependent  as  a  matter  of  fact 
on  the  terminal  facilities  of  New  York.  There  are  three  natural 
routes,  the  Mississippi,  the  St.  Lawrence  and  the  Mohawk  and 
Hudson  valley  to  the  east,  and  it  is  this  Mohawk  and  Hudson 
valley  that  is  the  governing  factor,  the  regulator  of  transportation 
in  the  United  States,  and  it  is  vital  to  the  country's  needs  as  well 
as  the  city  that  the  terminal  and  the  port  of  New  York  as  well  as 
the  route  across  the  State  of  New  York  should  be  developed  to 
their  maximum  efficiency. 

Mr.  Klein. —  Our  information  is  that  the  approaches  to  this 
terminal  are  over  the  property  of  the  New  York  Central.  Would 
this  create  a  monopoly?  A.  It  wouldn't  necessarily  create  a 
monopoly,  since  I  believe  the  Interstate  Commerce  Commission 
have  not  the  power  to  regulate  physically  the  operation  of  railroads, 
but  they  are  rapidly  advancing  in  that  direction.  They  have  regu- 
lated railroad  terminals  and  made  them  susceptible  to  joint  use. 
As  buildings  go  up  along  this  right  of  way,  as  the  dock  front  be- 
comes committed  to  its  use  under  the  new  arrangement,  it  will  not 
be  profitable  to  change  it. 

Mr.  Klein. —  The  point  is  that  the  drive  was  to  the  terminal 
over  private  property  ?    A.  Yes. 

Mr.  Klein. —  Wouldn't  that  prohibit  the  independent  distribu- 
tion of  handling  the  terminal  ?  Couldn't  the  Central  say,  "  We 
won't  distribute  anything  except  to  certain  agencies  because  the 
approaches  are  privately  controlled  ?  "  A.  The  approaches  would 
be  in  a  measure  privately  controlled.  The  streets  go  through.  Of 
course  all  the  railroads  have  a  pretty  complete  power  in  putting 
their  terminals  where  they  want. 

Mr.  Moss. —  I  see  the  force  of  what  you  say  about  the  national 
interests,  but  the  minute  you  put  that  idea  out  you  run  up  against 
a  certain  narrow-minded  body  with  interference  from  outsiders. 
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home  rule  instincts,  and  all  that,  and  them  run  up  against  the 
objection  that  it  is  difficult  to  secure  practical  and  effective  inter- 
position by  federal  authorities.  I  think  we  are  more  concerned 
here  in  the  movement  to  prevent  the  local  authorities  temporarily 
in  control  of  the  city's  interests  from  sacrificing  those  interests. 
I  think  we  are  more  interested  in  stimulating  an  uninformed  and 
flitting  public  sentiment  upon  the  subject.  I  think  we  are  more 
interested  in  disseminating  the  truth,  particularly  because  it  seems 
that  the  truth  has  been  suppressed  and  distorted.  I  think  we  are 
more  interested  in  determining  whether  it  was  right  to  relieve  the 
Public  Service  Commission  from  all  responsibility  and  ability  to 
use  its  functions  in  this  situation,  and  I  ask  you  don't  you,  as  a 
former  Dock  Commissioner — an  officer  of  this  city  at  the  time 
in  control  so  far  as  a  single  official  has  it  of  these  interests  — 
don't  you  think  that  the  most  important  thing  now  is  to  work 
along  the  lines  that  I  have  suggested?  A.  I  do,  Mr.  Chairman, 
and  I  think  that  the  inducement  is  just  about  as  compelling  as 
it  can  be  because  this  mistake  is  made  clear,  and  if  Mr.  Bush 
creates  a  terminal  in  New  Jersey  the  tendency  for  migration  of 
capital  and  industrj'  from  New  York  to  New  Jersey  will  be  very 
great  indeed. 

Mr.  Moss. —  I  don't  want  you  to  answer  this  question  unless 
you  feel  free  to  answer.  If  you  were  dock  commissioner  to-day, 
or  if  you  were  comptroller  of  the  city  of  New  York  to-day,  or  if 
you  were  mayor  of  the  city  of  New  York  to-day,  would  you  not 
expect  to  be  condemned  by  the  enlightened  sentiment  of  the  com- 
munity as  soon  as  the  community  was  able  to  form  an  opinion, 
wouldn't  you  expect  to  be  condemned  as  unfaithful  to  your  trust 
in  allowing  this  inestimable  privileges  and  rights  of  this  city  to  be 
given  to  a  monopoly  in  the  way  that  is  proposed?  A.  I  would. 
These  terminal  facilities  are  the  last  great  assets  that  the  city  has. 
Gas,  electricity,  that,  should  have  provided  — ■  and  the  passenger 
transportation  that  should  have  provided  —  revenues,  have  all 
been  given  away  and  that  leaves  these  terminal  facilities  as  the  last 
asset  and  the  only  way  the  city  can  recoup  the  great  expenditures 
it  has  made. 

Mr.  Moss. —  Those  facilities  are  so  great,  so  easy  of  develop- 
ment, that  the  folly  of  the  past  might  in  large  part  be  reversed  if 
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a  proper  procedure  were  adopted  now  ?  A.  Any  time  the  city  of 
i^ew  York  would  take  advantage  of  its  natural  opportunities,  no 
other  city  would  be  in  the  race  with  it,  not  even  ISTew  Jersey,  be- 
cause it  is  not  a  difficult  thing  to  bring  the  rails  directly  from  New 
Jersey  into  ^STew  York.  The  wealth  is  here,  the  people  are  here, 
activity  of  enterprise  is  here  and  it  is  only  because  of  those  things 
that  ai'6  here  that  we  go  as  rapidly  as  we  do.  Once  things  begin 
to  drift  toward  ISTew  Jersey  where  land  is  cheap  — ■ 

Mr.  Moss. —  You  don't  have  to  answer  this  either,  but  when 
men  are  elected  to  office  upon  the  ground  that  they  are  unusually 
intelligent,  unusually  well  informed,  that  they  have  unusual  public 
spirit  and  unusual  conscience,  when  we  find  that  those  men  are  not 
dependable,  it  is  pretty  hard  on  the  city  and  pretty  hard- for  the 
city  to  stir  up  a  city  pride  in  a  city  which  is  thus  betrayed.  You 
needn't  answer  this  if  you  don't  want  to.  A.  The  vision  of  the 
city  itself  is  very  narrow  and  that  must  be  borne  in  mind  in  regard 
to  our  city  officials. 

Mr.  Moss. —  If  they  had  inspired  leadership  it  would  go  pretty 
quick  with  the  city  of  !N"ew  York  ?  A.  The  Merchants'  Association 
two  weeks  ago,  the  Chamber  of  Commerce  to-day,  the  Board  of 
Trade  a  few  weeks  ago  approved  this  plan,  one  after  another, 
which  really  condemns  the  city  to  an  insufficient  development  in 
the  future.     What  can  you  expect  poor  officials  to  do? 

Mr.  Moss. —  I  have  sometimes  found  that  there  was  more  vision 
and  more  convention  among  the  people  that  haven't  got  much 
money  than  among  the  members  of  interlocking  directorates,  etc. 
This  situation  will  not  be  saved  by  the  cO'mmercial  interests  in 
New  York.  A.  The  Chamber  of  Commerce  has  acted  to-day. 
They  acted  upon  a  report  of  a  committee  of  which  Irving  Bush 
was  the  chairman,  and  what  right  had  Irving  Bush  to  be  the  chair- 
man of  a  committee  like  this?  A.  Mr.  Bush  knows  a  good  deal 
about  that. 

Mr.  Moss. —  Mr.  Bush  is  interested  in  the  Bush  docks  ?  A. 
I  have  never  found  a  terminal  agent  who  has  been  very  enthusi- 
astic about  terminal  development  at  any  part  of  the  port.  I  have 
a  terminal  myself  in  ISTew  Jersey  and  I  know  how  that  works. 
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Mr.  Moss. —  I  guess  that  is  all,  Mr.  Tomkins.  A.  I  will  leave 
you  some  reports  that  may  be  of  interest. 

Mr.  Tomkius  leaves  the  stand  which  is  resumed  by  Mr. 
EoBijr,  Mr.  Joseph  G.  Kobin.  Having  been  sworn  in 
executive  session,  Mr.  Eobin  testifies  as  follows: 

By  Mr.  Moss: 

Q.  Mr.  Eobin,  you  have  been  a  man  of  large  affairs  in  this  city. 
A.  So  they  say.    I  was  at  one  time,  but  modesty  forbids  — ■ 

Q.  Wow,  I  -want  to  ask  your  experience  and  I  am  not  going  to 
limit  you  by  the  form  of  questions,  but  I  understand  that  you  were 
connected  with  the  South  Shore  Traction  Company.  A.  I  had 
that  honor,  yes. 

Q.  A  small  railroad  in  Queens  county,  and  I  understand  that 
you  had  some  experiences  in  trying  to  get  permission  to  run  that 
railroad.  Xow,  without  limiting  you  by  the  form  of  questions, 
I  want  you  to  state  the  experiences  of  a  man  trying  to  get  a  fran- 
chise for  a  railroad  in  the  city  of  New  York.  A.  Just  what  are 
you  trying  to  get  at  ? 

Q.  Well,  I  want  to  get  at  your  dealings  with  the  public  officials 
in  the  matter  of  trying  to  get  the  right  to  run  that  railroad.  I'd 
like  to  have  you  start  at  the  beginning  of  your  contact  with  the 
public  ofiicials,  state  whether  you  had  clear  sailing  or  whether 
difficulties  were  put  in  your  way  and  how  they  were  overcome. 
Just  make  a  history  of  it,  if  you  please.  I  put  it  that  way,  Mr. 
Eobin,  because  it  goes  without  saying  that  I  know  you  have  had 
some  experiences.  I  have  had  occasion  to  talk  with  officials  about 
certain  things  and  I  have  asked  you  and  subpoenaed  you  to  come 
here  (I  don't  suppose  you  enjoy  this  public  appearance)  because 
I  believe  you  are  a  truthful  and  intelligent  witness  and  can 
enlighten  this  Committee  upon  the  methods  that  have  to  be  em- 
ployed in  order  to  get  the  right  to  run  a  railroad.  A.  Why,  so  far 
as  the  public  officials  are  concerned,  my  only  experience  with  them 
were  those  who  have  the  power  of  granting  franchises  were  the 
Tammany  board  under  Mr.  MoClellan,  and  my  experience  there 
was  most  pleasant,  in  spite  of  the  general  impression  that  anything 
connected  with  Tammany  must  be  crooked.  I  want  to  state  that 
during  the  entire  time  that  I  had  to  do  with  the  granting  of  the 
original  South  Shore  Traction  Company  franchise,  and  its  amend- 
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ments,  never  directly,  indirectly,  contingently  or  otherwise,  was 
there  a  hint  of  graft  or  anything  appertaining  to  graft  or  touching 
upon  graft.  The  matter  was  one  of  public  necessity.  It  was  hotly 
opposed  by  those  who  constitute  the  New  York  branch  of  the 
owners  of  America  — 

Q.  What  do  you  mean  by  that  ?  A.  The  gentlemen  who  hold 
the  purse  strings  and  buy  things  as  they  require  them.  We  got 
our  franchise  purely  on  our  merits.  The  opposition  to  the  fran- 
chise is  an  entirely  different  story. 

Q.  Wait  a  minute.  You  say  purely  on  your  merits.  I  wish  right 
here  you  would,  in  some  graphic  way,  show  us  how  your  railroad 
was  projected  to  run  from  what  point  to  what  point,  whether  it 
was  in  a  straight  line,  whether  it  intersected  other  railroads, 
whether  it  had  the  particularly  advantageous  position  as  laid  out. 
A.  The  situation  was  this:  My  associates  and  I  had  gotten  con- 
trol of  the  railroad  situation  on  the  south  shore  of  Long  Island, 
from  Betrove  to  the  sea  line.  There  we  had  had  a  hotly  contested 
fight  with  the  Brooklyn  Eapid  Transit  people  who  had  formed  a 
gentlemen's  agTeement,  I  think  is  the  proper  name  for  it,  with 
the  Pennsylvania  Kailroad  to  the  eifect  that  the  Brooklyn  Kapid 
Transit  Co.  was  to  have  everything  on  the  sO'Uth  shore  of  Long 
Island  east  of  Babylon  and  that  the  Pennsylvania  people  were  to 
have  everything  west  of  Babylon.  Into  that  nicely  adjusted  situa- 
tion I  unfortunately  hoped  to  stray  and  the  consequences  were  not 
pleasant.  We  fought  our  way  through  there  and  then  finding 
our  way  clear,  after  three  or  four  years  of  battle,  to  the  New  York 
city  line  it  occurred  to  us  that  the  proper  thing  to  do  was  to  bring 
it  into  New  York  city  itself,  thereby  opening  the  south  shore  of 
Long  Island,  which  was  then,  as  it  is  now,  choked  to  death  by  the 
Long  Island  Kailroad  excessive  rates  to  manufacturing  industries. 
Growth  down  there  has  been  the  least  of  any  part  of  this  part  of 
the  country,  because  of  the  Long  Island  Kailroad  situation. 

When  we  got  into  New  York  city,  which  meant  getting  onto 
the  Queensboro  boulevard,  we  found  the  situation  thus:  The 
Belmont  interests,  now  the  Interborough  Kapid  Transit  Com- 
pany's interests,  and  the  Brooklyn  Kapid  Transit  interests  had  a 
series  of  lines  running  on  the  basis  of  the  old  ferry  connections  in 
Manhattan,  running  in  a  general  way  you  might  call  southwesterly 
and  northeasterly  direction. 
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Q.  And  by  the  ferries  you  mean  —  A.  The  34th  street  ferry, 
especially,  and  also  the  Broadway  ferry  and  the  Grand  street  ferry. 
That  was  the  basis  of  the  altercation.  The  building  of  the  Queena- 
boro  bridge,  connecting  up  the  Tompkins  avenue  and  Hoffman 
boulevard,  furnished  a  direct  line  of  contact  with  the  outlying 
freight  center  of  New  Yorkf  city  from  59th  street  to  Jamaica,  the 
line  as  straight  as  the  arrow  flies  on  this  projected  boulevard,  and 
cutting  these  various  profitable  lines  which  were  then  running  in 
a  roundabout  way. 

We  saw  that  situation  and  we  also  saw  Queensboro  beginning  a 
twenty-four  million  dollar  Structure  (I  think  that  was  the  cost  of 
it,  it  wasn't  worth  it  but  it  cost  that)  which  had  not  a  single 
franchise,  although  the  city  had  tried  very  hard  to  have  the  tracks 
laid  necessary  to  put  cars  upon.  In  that  situation  we  applied  for 
oui"  franchise  and  were  immediately  met  by  opposition  by  certain 
individuals  who  afterwards  materialized  as  the  Queensboro  Bridge 
Celebration  Outfit.  Those  included  various  patriots  —  one,  I 
think,  was  William  Williams  and  another  one  was  —  I  mentioned 
the  name  to  you  the  other  day,  what  was  it,  Mr.  Klien  ? 

Mr.  Klein. —  Duggel  ?  A.  Duggel,  I  think,  was  one  of  them. 
Have  you  the  list  of  names  I  had  ? 

Mr.  Klien. —  I  haven't  it  here. 

Mr.  Moss. —  You  mean  W.  H.  Williams,  president  of  the 
Queensboro  Corporation? 

Senator  Lawson —  Is  that  the  present  commissioner  of  water, 
gas  and  electricity?  A.  I  can't  carry  those  names,  it  is  so  long 
ago.  There  is  one  man  especially  whose  name  I  want  to  recall, 
a  man  whose  name  you  looked  up  and  asked  me  about. 

Mr.  Klien. —  Stuard  Hirschman  ?  A.  Yes,  Stuard  Hirschman. 
We  found  ourselves  in  a  franchise  fight.  I  saw  no  reason  why  we 
should  contend  with  local  forces  that  were  so  anxious  to  have  local 
tracks  upon  that  bridge,  and  suggested  that  we  have  a  conference 
and  get  together,  there  was  enough  glory  for  all  of  us  in  the  situa- 
tion and  I  suggested  that  we  get  together;  so  we  had  the  meeting 
at  my  office  one  day,  at  which  one  Julius  ,  I  believe 

now  United  States  judge,  represented  some  of  the  interests  and 
there  were  some  more  of  these  gentlemen  I  have  just  named,  and 
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we  threshed  it  out  to  and  fro.  I  said,  "  Come  in  and  take  any 
part  you  wish  and  we  will  build  this  road  together."  It  then 
developed  that  the  patriots  were  not  anxious  to  have  the  road  built 
very  quickly.  It  seemed  that  they  were  interested  in  real  estate 
and  the  right  to  cross  the  bridge  which  the  Queensboro  Corpora- 
tion held ;  they  wished  to  have  a  franchise  which  did  not  require 
the  building  of  the  road  out  very  quickly.  They  wished  to  have 
it  built  slowly.  I  believe  the  rate  of  progress  was  to  be  the  rate 
in  which  they  sold  the  property  that  they  owned.  My  plan  and 
the  plan  of  my  associates  was  to  build  through  immediately,  which 
would  open  large  amounts  of  railroads  not  owned  by  those  who 
belonged  to  the  select  Queensboro  Corporation,  so  we  didn't  agree. 

That  had  no  influence  upon  the  then  Board  of  Estimate  and 
Apportionment.  They  didn't  see  anything  particularly  interest- 
ing about  the  Queensboro  Corporation,  so  we  got  our  franchise. 
With  o\ir  franchise  in  our  hands  we  thought  — 

Q.  That  was  all  in  the  McClellan  administration?  A.  That 
was  all  ija  the  McClellan  administration,  and  I  wazit  to  repeat  that 
there  has  been  considerable  in  the  press  about  the  affair  to  the 
effect  that  there  was  some  graft,  something  wrong  about  that  fran- 
chise. I'll  cheerfully  take  a  jail  sentence,  20  years  in  state's 
prison,  if  some  one  can  show  that  some  man  got,  expected  to  get, 
a  single  dollar,  a  share  of  stock  or  anything  representing  value 
in  that  administration  for  the  issue  of  that  franchise  or  for  its 
amendment,  either  directly,  indirectly,  contingently  or  otherwise. 

Senator  Thompson. —  The  exercise  of  that  franchise  came  in 
contact  with  other  roads,  didn't  it?  A.  It  cut  the  heart  out  of 
New  York  &  Queens.  New  York  &  Queens  was  a  losing  proposi- 
tion when  August  Belmont  bought  it  and  when  he  removed  from 
the  Interboi-ough  — 

Mr.  Moss. —  Mr.  Belmont  swore  here  yesterday  that  when  he 
bought  that  Queens  county  railroad  he  bought  it  for  the  Inter- 
borough  and  only  held  it  for  their  agents.  A.  Did  the  Inter- 
borough  know  it  ? 

Q.  I  have  not  asked  him.  A.  I  doubt  if  you  will  find  an  entry 
in  the  minutes.    I  Imow  something  about  the  transaction. 

I  want  to  say  now,  that  after  they  had  gotteai  the  railroad  away 
from  my  hands  it  was  built,   over  and  above  the  professional 
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experts,  people  of  high  reputation  whose  judgment  was  that  it 
wouldn't  pay,  that  it  was  one  of  Eobin's  wild  dreams.  It  has 
paid  from  the  first  moment  of  its  operation.  I  think  it  now  pays 
12  per  cent  per  annum  but  I  haven't  —  it  is  in  good  hands  now. 

Q.  You  have  the  comfort  of  having  had  the  idea.  A.  It  is  in 
the  hands  of  people  who  are  entitled  to  hold  those  things.  Now, 
after  Ave  got  our  franchise  we  went  to  the  Public  Service  Com- 
mission —  I  remember  the  morning  the  mayor  signed  it.  We 
hustled  right  over  to  the  Tribune  Building  and  asked  them  to 
please  pass  it  so  we  could  go  on  and  build.  It  seemed  easy  to 
build.  Here  was  a  bridge  tenantless.  The  corporations  wouldn't 
apply  for  a  franchise  unless  the  city  first  bought  the  Steinway 
tunnel  for  twelve  million  dollars  from  Mr.  Belmont  and  his  asso- 
ciation, but  there  we  found  a  man  named  Basset,  another  patriot. 
Basset  couldn't  see  it  at  all.  He  wanted  to  think  it  over.  I  think 
he  took  the  franchise  to  Brooklyn  with  him.  It  is  the  proper  place 
to  go  with  it.  In  the  course  of  a  little  while  he  got  the-  idea  that 
the  franchise  couldn't  be  approved. 

Q.  The  Public  Service  Commission  vetoed  the  franchise  that 
had  been  granted  by  the  city?  A.  Yes,  sir;  in  1909,  about  June 
or  July.  They  had  never  done  it  before  and  haven't  done  it  after- 
wards.    Of  course,  we  certioraried. 

In  the  meantime  Mr.  MicOlellan  sent  for  the  counsel  and  said, 
"  I  want  this  bridge  open.  What  can  you  do  to  help  us  ?  "  "  Will 
do  anything  we  can  to  help."'  He  said,  "  The  city  can't  buy  cars 
to  operate  there;  I  doubt  if  the  city  has  authority  to  do  anything, 
but  can  you  give  us  some  cars  and  we  will  operate  these  cars  ?  " 
Counsel  said,  "  We  will  try  it  and  operate  it  for  a  few  weeks."  In 
about  36  hours  we  bought  ten  cars.  The  city  immediately  started 
operation  of  those  cars  and  made  a  profit  of  $16,000. 

Q.  Did  you  ever  make  any  profit  on  those  cars  ?  A.  After  we 
got  them  back,  yes,  but  it  took  us  some  time.  Mark  you,  up  to 
this  time  the  New  York  &  Queens  County,  the  Belmont  Company, 
didn't  want  any  franchise  on  Queen&boro  bridge ;  it  wasn't  a  nice 
bridge,  a  bad  bridge  to  go  upon,  but  at  the  first  meeting  after,  as 
I  recall  it,  these  cars  owned  by  us  and  operated  by  the  city  started 
rolling  merrily  along;  the  New  York  &  Queens  County  or  the 
I.  E.  T.  (but  I  think  it  was  Eobinson)  were  there  asking  for  a 
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special  license  to  operate  immediately,  pending  the  application  for 
a  franchise,  which,  of  course,  takes  a  couple  of  months  to  put 
through.  And  they  were  very  anxious.  The  public  convenience, 
the  dear  public,  had  to  have  these  cars  there  immediately  and  it 
was  a  shame  to  deprive  them  of  the  New  York  &  Queens  County 
cars. 

And  while  there  was  absolutely  no  provision  of  law  for  a  license, 
we  saw  no  reason  to  oppose  it  and  said,  "  Sure,  go  ahead ;  the  more 
cars  the  more  business"  and  as  I  recall,  the  Board  of  Estimate 
issued  them  a  license.  They  applied  for  a  franchise  forthwith 
and  the  Queensboro  bridge  started  in  operation  without  the  city 
paying  Mr.  Belmont  twelve  million  dollars  for  the  Steinway  tun- 
nel, which  was  the  price  of  admission. 

I  had  a  conversation  with  some  of  the  officials  and  told  them, 
"  Here,  we  have  had  trouble  in  this  matter.  This  litigation  of  a 
franchise  hurts  us.  I  think  you  ought  to  improve  our  franchise." 
We  had  a  very  serious  discussion  and  I  want  to  say  again  there 
wasn't  a  man  around  that  table  who  suggested  anything  about  the 
interests  of  the  city.  Mr.  Metz,  Mr.  McGowan,  the  mayor  and  all 
the  rest  of  them,  and  they  said,  "  Yes,  you  are  right.  You  are 
carrying  our  fight  on  for  us  and  we  will  amend  your  franchise  and 
make  it  easy  for  you.  You  have  had  a  hard  time."  In  the  mean- 
time there  was  a  man  nameed  Harry  B.  JSTicolls,  who  had  remarked 
to  one  of  my  associates  after  the  franchise  was  passed,  that  he 
thought  his  work  in  the  matter  was  worth  $25,000.  When  my 
man  told  me  he  had  said  it,  I  said,  "  The  man's  joking.  Harry 
iNicolls  can't  mean  that  possibly.  Go  down  and  see  him."  I  went 
down  to  see  NicoUs  and  saw  him  alone,  and  said,  "  What  is  this 
about  $25,000?"  "Why,"  he  said,  "don't  you  think  that  is 
worth  it  ?  "  Of  course,  I  am  repeating  the  substance  of  the  con- 
versation which  is  seven  years  old.  I  said,  '"'  You  don't  mean  you 
want  any  fee.  That  is  a  joke,  isn't  it?"  He  said,  "You  see 
hov/  much  of  a  joke  it  is."  The  long  and  short  of  it  was  that 
unless  I  came  across  with  $25,000  we'd  have  a  hard  time  of  it.  I 
didn't  come  across  with  the  $25,000  and  I  had  a  hard  time  of  it. 
He  is  in  charge  of  the  bureau  of  franchise  —  engineer  in  charge 
of  that. 

Gentlemen,  the  minutes  of  the  Board  of  Estimate  and  Appor- 
tionment from  that  day  up  to  the  time  I  was  forced  out  of  the 
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South  Shore  Traction  Company  is  one  series  of  vile  attacks 
against  this  corporation.  The  newspapers  became  full  of  it,  so 
that  when  it  came  time  to  advertise  the  changes  in  our  franchise, 
as  the  administration  had  agreed  to  make  them,  he  whose  duty  it 
was,  refused  to  have  a  thing  to  do  with  it,  wouldn't  draw  a  single 
paper.  It  is  a  highly  technical  course  of  procedure  knovTn  only 
to  that  bureau  and  we  had  to  draw  up  our  own  papers  and  find  out 
the  course  of  procedure,  which  was  very  difficult  and  throughout 
this  fight  this  man  ISTicoUs  was  there  with  his  venom  and  his  pen, 
with  a  continuous  and  constant  series  of  attacks  upon  this  corpora- 
tion, filling,  I  believe,  some  600  pages  of  the  minutes  of  the  Board 
of  Estimate  and  Apportionment,  all  about  this  poor,  12-mile  rail- 
road. 

He  hadn't  much  success  with  the  McClellan  administration  but 
the  first  of  January,  1910,  things  changed.  John  Purroy  Mitchel 
came  in  as  president  of  the  board  of  aldermen.  Just  what  John 
Purroy  Mitchel's  connection  with  the  Queensboro  Corporation  is. 
I  don't  know;  what  I  have  heard  is  hearsay.  I  know  that  John 
Purroy  was  right  there  and  what  NicoUs  didn't  do,  John  Purroy 
did,  and  he  has  a  fine  graft. 

We  had  to  choose  our  route  in  part  of  the  old  village  of  Jamaica. 
We  had  gotten  alternate  routes.  We  couldn't  make  our  selection 
and  we  applied  for  an  extension  which  was  promptly  pigeon-holed 
and  then  it  was  widely  advertised  that  the  South  Shore  had  lost 
its  franchise  because  it  had  failed  to  make  its  selection  of  route, 
while  John  Purroy  was  sitting  on  the  application  for  extension. 

That  kept  on  throughout  the  year  1910.  We  made  our  appli- 
cation for  permission  to  build  on  Tompkins  avenue  and  Hoffman 
boulevard,  in  writing,  and  we  couldn't  get  it.  The  South  Shore 
road  wasn't  built  in  1909  and  '10  and  '11  and  '12  because  the 
city  wouldn't  let  it. 

Q.  The  bridge  was  idle?  A.  Oh,  the  bridge  operation  was 
going  on  by  the  Queensboro. 

Q.  For  two  years?  A.  ISTo,  the  bridge  operation  commenced 
immediately. 

Q.  I  understand.  A.  IVTeanwhile,  I  understand  the  Queens- 
boro Corporation  was  meeting  with  considerable  success  in  selling 
its  real  .estate  immediately  adjoining  the  bridge,  but  the  people 
beyond  Elmhurst  and  beyond  Woodside  —  they  had  nothing  ■ — 
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Senator  Thompson. —  What  was  the  Queensboro  Corporation? 
A.  Why,  I  understand  it  is  a  corporation  in  the  securities  of  whi-di 
Mr.  John  Purroy  Mitchel  took  an  interest  at  one  time,  didn't  he  ? 

Q.  I  understand  he  was  interested  in  the  securities  in  some  form 
of  other.  A.  I  don't  know  exactly  whether  as  salesman  or  advance 
agent. 

Senator  Lawson. —  A  real  estate  corporation?  A.  Yes.  Which 
immediately  adjoins  the  Queensboro  bridge. 

Mr.  Moss. — ■  It  is  that  extension  where  the  spur  of  the  elevated 
railroad  ■ — •  the  new  elevated  railroad  — ■  and  the  dual  system  runs. 
Senator  Thompson. —  Who  is  president? 

Mr.  Klein. —  Its  president  to-day  is  Edwin  F.  Dugglin,  a  friend 
of  the  Mayor's  —  was  at  that  time,  I  don't  think  he  is  especially 
friendly  with  him  now,  though. 

Senator  Thompson. —  In  connection  with  the  railroad  operation, 
his  it  got  an  interlocking  directorate  or  anything  connected  with 
the  railroad? 

Witness:    A  little  further  on. 

Well,  the  struggle  went  on  with  these  constant  attacks  appear- 
ing in  the  newspapers ;  the  Board  of  Estimate  and  Apportionment 
minutes  individually  advertised  that  the  South  Shore  had  disposed 
of  its  struggling  12-mile  road,  which  had  become  very  wicked  for 
some  reason  or  other  and  was  subject  to  the  wrath  of  all  righteous 
gentlemen.  Another  patriot  was  a  man  named  Kuehne.  Kuehne 
didn't  like  me  and  I  don't  blame  him.  I  had  had  some  things  to  do 
with  Kuehne  before  he  had  organized  a  corporation  known  as  the 
Bankers  Money  Order  Association  and  sold  $70,000  worth  of  stock 
throughout  the  country  and  agreed  to  take  the  other  $30,000  for 
himself.  When  I  got  control  of  the  corporation  he  didn't  want  to 
put  up  his  part  so  we  sued  him  and  got  judgment  on  him.  It 
was  later  reversed,  though.  And  Percy  Kuehne  turns  up  as 
treasurer  of  the  Citizen's  Union. 

If  you  gentlemen  would  like  to  look  at  page  114  of  the  proceed- 
ings of  the  American  Bankers  Association  of  1904,  the  last  two 
paragraphs,  you  will  see  how  one  banker  described  Percy  Keuhne 
in  the  open  meeting. 
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Senator  Thompson. — ■  Just  a  minute.  I  want  to  put  on  the 
record  this:  We  sent  a  subpoena  to  Mr.  Gillespie  and  he  is  out 
of  town  and  won't  return  until  next  week.  What  we  want  to  find 
out  —  I  guess  Mr.  Quackenhush  knows  that  there  has  been  no 
settlement  on  this  contract  with  Gillespie  —  it  is  not  the  same  as 
the  last  day  Gillespie  was  on  the  stand. 

Mr.  Quackenbush. —  That  is  correct.  I  wouldn't  say  the  condi- 
tions are  just  the  same  because  the  usual  ordinary  payments  have 
been  going  on,  but  no  final  adjustment  has  been  made. 

Senator  Thompson. —  And  the  contractors'  work  on  the  Second, 
Third  and  Ninth  Avenue  line  was  complete  the  first  of  May  or 
prior  thereto? 

Mr.  Quackenbush. —  ISTo,  that  time  the  contractors  stopped  their 
work,  and  whatever  was  left  unfinished  has  been  taken  over  by 
our  own  organization. 

Senator  Thompson. —  Now,  Mr.  Quackenbush,  one  day  you  said 
that  some  day  you  would  make  a  statement  for  our  record  here. 
I  want  to  say  that  we  wo'uld  be  glad  to  have  you  make  it  here, 
and  if  you  want  to  make  a  statement  and  send  to  us  we  will  put  it 
on  the  record. 

Mr.  Quackenbush. — ■  That  was  more  or  less  pleasantry.  I  want 
to  be  of  assistance  to  the  Co'minittee  in  any  way  I  can,  and  possi- 
bly when  you  come  to  make  up  your  report  I  might  be  of  use  to 
you.  As  a  whole  I  have  nothing  to  offer,  but  I  suppose  that  in 
regard  to  many  of  the  transactions  that  have  been  the  subject  of 
in\iestigation  I  have  some  laiowledge.  I  certainly  have  some  ideas 
on  the  subject  but  I  have  not  reflected  upon  them  carefully  enough 
to  warrant  my  making  a  statement  of  a  serious  character  for  the 
record  at  this  moment.  I  am  quite  sure  if  I'd  undertake  to  do  it 
I  would  wander  and  get  more  details  than  necessary.  At  the  same 
time,  I  am  quite  willing  between  now  and  the  time  you  send  your 
report  to  the  Legislature,  to  answer  any  questions  that  you  want 
to  have  upon  record.  Upon  reflection,  if  I  should  think  I  ought 
to  add  anything  in  the  way  of  a  voluntary  statement,  I'd  be  very 
glad  to  do  that.  If  there  is  anything,  on  looking  over  your  record, 
you  want  information  about,  the  same  access  will  be  afforded  to 
you  in  the  future  that  has  been  in  the  past. 
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Senator  Thompson. —  I  just  want  to  put  on  the  record  that  we 
don't  want  any  mistake  about  the  situation  that  the  Conunittee 
agrees  with  everything  that  Mr.  Quackenbush  might  have  said  or 
every  argument  he  might  have  advanced,  nor  we  don't  violently 
disagree  with  everything  that  he  wanted  the  Committee  to  believe 
but  I  do  want  to  express  to  Mr.  Quackenbush  the  things  of  this 
Committee  for  the  uniform  courtesy  and  acquiescence  in  all  our 
requests  and  to  say.  we  think  you  have  carried  out  the  representa- 
tion of  your  client  in  an  ethical,  lawyer-like  way  so  as  to  unusu- 
ally impress  the  Committee  with  your  ability.  We  have  seen  a 
lot  of  Mr.  Quackenbush. 

Mr.  Moss. —  I  am  glad  you  said  that,  Mr.  Chairman. 

Mr.  Eobin. —  That  brings  us  down  to  1910  when  I  had  practic- 
ally arranged  to  go  on  to  build  the  road  in  spite  of  these  various 
delays  and  attacks  in  the  newspapers  by  the  ISTicoUs-Mitchel  outfit, 
the  Citizens'  Union  mouthpiece,  and  then  all  of  a  sudden  I  found 
that  the  Public  Service  Commission  — 

Mr.  Moss. —  Whatever  was  discussed  in  the  executive  session  is 
on  the  record  in  executive  session  and  there  is  no  need  of  repeating 
it. 

Mr.  Robin. —  —  and  when  those  events  occurred,  we  found 
there  appeared  upon  the  scene  to  carry  out  the  orders,  one  Marvin 
Scudder,  who  I  understand,  came  straight  into  the  Queensboro 
Bridge  Corporation,  curiously  enough,  doing  the  work  at  the  same 
time  of  one  J.  Purroy  Mitchel,  then  president  of  the  board  of 
aldermen,  and  also  was  representing  and  making  a  last,  final  and 
successful  attack  upon  the  South  Shore's  corporate  existence.  That 
was  another  hunt  for  gTaft.  Just  why  there  should  have  been  a 
hunt  for  graft  where  there  was  no  graft  and  when  it  was  so  en- 
tirely obvious  there  was  no  graft,  I  don't  know,  but  there  was  a 
lot  of  tom-toming  and  beating  of  drums  by  a  lot  of  gentlemen  who 
ought  to  have  stayed  home  to  look  for  graft.  These  attacks  upon 
the  South  Shore  continued  until  nally  I  was  eliminated  from 
the  situation,  and  the  people  of  eminent  respectability  and  large 
means  took  hold  of  it  and  organized  another  corporation  and  took 
hold  of  the  franchise  and  they  were  enabled  to  build  the  road  very 
quickly. 
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Mr.  Moss. —  The  same  road  ?  A.  The  same  road  and  the  same 
sort  of  route,  but  it  was  in  the  right  sort  of  hands.  JSTo  more  trouble 
from  the  franchise  bureau,  no  moretrouble  from  the  Citizens' 
Union,  no  more  trouble  with  anybody.  That  wicked  road  got 
built. 

Q.  It  hasn't  broken  the  gentlemen's  agreement?  A.  It  is  still 
well  within  the  bounds.  The  main  road  was  built  through  and 
I  believe  is  doing  very  well,  in  fact,  I  think  it  is  one  of  the  four 
roads  in  this  state  that  has  ever  paid  from  the  first  day  of  its 
operation. 

You  asked  me,  Mr.  Moss,  before  this  hearing  opened,  to  give  my 
conclusion  as  to  what  its  operation  is  under  the  Public  Service  Com- 
missions Law.  I  was  present  at  a  meeting  in  Albany  when  the 
predecessor  of  the  Public  Service  Commission,  the  Electric  Cor- 
poration Committee,  was  first  invented  by  two  very  able  corporation 
attorneys.  We  had  then  come  to  that  stage  of  public  life  when  the 
dogma  of  "  The  people  be  damned  "  was  being  eliminated  and  anew 
creed  was  adopted,  "People  be  fiimflamed."  They  had  tohavecertain 
powers  for  certain  corporations  which  I  was  interested  in,  so  they 
invented  a  regular  commission  which  was  to  control  these  corpora- 
tions, to'  represent  the  people,  and  to  go  after  these  wicked  electric 
corporations.  Incidentally  it  gave  them  all  the  powers  they 
wanted. 

Q.  What  is  that?  You  mean  to  say  a  regulatory  body?  A. 
The  act  creating  the  power  must  hope  to  control  the  powers;  it 
couldn't  get  by  direct  legislation. 

Q.  Was  it  for  the  public  benefit?  A.  As  a  matter  of  fact  it 
was,  but  the  public  didn't  know  it. 

Then  came  the  Public  Service  Commission,  another  wonderful 
creation  by  an  eminent  gentleman.  The  Public  Service  Commis- 
sion came  into  existence  on  July  1,  1907.  Outside  of  the  roads 
which  I  projected  and  built  or  which  were  built  after  my  plans, 
how  many  miles  of  street  railroad  have  been  built  in  this  state 
in  those  nine  years  which  have  elapsed  since  this  Public  Service 
Commission  came  into  force;  except  those  that  were  then  being 
built  under  the  old  railroad  certificates  or  which  I  personally  pro- 
jected, including  the  Manhattan  and  Queens?  You  may  find  ten 
miles ;  I  doubt  it.    Who  is  going  to  build  railroads  ?    If  railroads 
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are  to  be  built  by  private  capital,  wbo  is  going  to  build  them  on 
the  basis  laid  out  in  the  Public  Service  Oommissioner's  Law  as 
interpreted  by  this  Commission  ?  It  is  folly,  idiocy.  Gentlemen 
who  own  the  railroads  now  have  all  they  want,  but  newcomers  who 
can  get  capital  on  a  5  per  cent  basis  to  speculate  in  railroads,  or 
a  7  per  cent  or  a  12  per  cent  —  you  can't  mal?;e  James  J.  Hill's 
on  that  basis. 

The  Public  Service  Commission  in  its  effect,  as  worked  out, 
has  simply  been  to  create  a  bulwark  around  old  coa-porations  and 
whenever  you  look  in  any  direction,  there  is  absolutely  nothing 
doing  in  the  way  of  new  street  railroad  construction. 

In  my  mind  —  I  may  be  dead  wrong,  but  I  have  had  nine  years' 
experience  of  the  state  behind  me  —  I  am  not  attacking  any  mem- 
ber of  the  Public  Service  Commission  —  they  have  been  making 
their  ovm.  record,  some  are  honest,  some  are  human. 

Q.  What  do  you  mean  by  that?  You  are  a  man  of  experience, 
you  have  come  in  contact  — 

Senator  Lawson. —  That  is  pretty  well  put;  let's  let  it  stand  just 
as  he  said.  A.  Why,  Mr.  Moss,  my  first  large  experience  in  Pub- 
lic Service  affairs  was  in  the  Company, 
a  phase  of  which  had  to  do  with  patriots  and  local  statesmen  you 
had  to  do  with  a  little  while  ago  in  Niagara  Falls. 

Q.  You  mean  some  of  those  Lockport  people  ?  A.  You  had  to 
deal  with  them. 

Q.  The  price  of  admission  is  so  much.  You  have  seen  one  phase 
of  it.  Senator  Thompson  and  I  first  met  in  that  matter  and  dis- 
agreed from  time  to  time,  and  we  were  both  right  and  both  wrong, 
but  we  had  to  deal  with  local  citizens  of  eminent  respectability  and 
public  worth.  I  personally  took  the  position  that  neither  my  per- 
sonal condition  or  my  birth  or  breeding  or  desires  incline  me  to 
graft  or  to  handling  graft,  and  I  refused  to  have  anything  to  do 
with  the  franchise  situation.  I  was  handled  by  two  lawyers,  both 
of  whom,  thank  God,  are  dead  now.  A.  I  think  it  handled  106 
applications. 

Q.  Franchise  applications  ?  A.  Yes,  in  various  ways,  not  sep- 
arate applications,  but  106  separate  transactions. 

Q.  Along  the  route,  there,  of  the  power?  A.  Of  the  power, 
yes.    They  told  me  not  one  got  through  excepting  they  paid  for  it. 
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Q.  You  ^yeTe  successful  out  there  in  the  matters  of  these  two 
lawyers  — ^  A.  I  went  into  the  South  Shore  enterprise  at  the 
solicitation  of  my  friends.  I  said,  "  We  are  going  to  do  something 
which  is  necessary  with  no  graft,"  and  so  far  as  I  am  concerned, 
my  books  and  records  and  check  books  will  show  not  a  dollar  of 
graft  —  and  we  failed. 

Q.  You  failed.  A.  ISTow,  you  asked  me,  Mr.  Moss,  before  we 
started  in,  to  give  you  my  conclusion.  It  is  simply  this :  Public 
franchises  are  not  for  private  exploitation.  I  have  seen  it  from 
the  point  of  view  of  the  O'wner  of  property,  of  the  banker,  of  the 
successful  man,  the  unsuccessful  man,  the  public  franchises  belong 
to  the  public.  When  you  elect  John  Doe,  be  he  grocery  man, 
delicatessen  store-keeper,  a  lawyer,  a  public  officer,  if  he  is  poor  and 
has  a  public  franchise  to  give  away,  in  eight  cases  out  of  ten  he 
will  sell  it.  He  may  get  it  in  money,  in  social  preferment,  he  may 
get  it  in  laudatory  articles  in  the  Sun  or  the  Times  (if  that  is 
worth  anything,  God  knows,  especially  the  Sun) — 

Q.  I'd  rather  have  them  pitch  into  me.  A.  I  think  it  is  a 
compliment. 

Q.  I  say  that  because  I  get  more  of  those  than  I  do  of  the 
other  kind  from  the  Sun.  A.  In  evidence  of  the  fact  that  my 
criminal  history  —  in  fact,  the  jSTew  York  Sun  always  pitches  into 
me.     I  am  proud  of  its  enmity  although  I  do  recall  — 

Q.  Mr.  Robin,  let's  be  serious  for  a  minute.  You  have  spoken 
of  your  criminal  history.  I  know  something  of  that;  I  had  to 
deal  vnth  you  and  I  learned  to  trust  your  word.  I  learned  to 
rely  upon  your  word.  You  never  fooled  me  once.  You  never 
said  anything  to  me  that  you  didn't  make  good  —  you  told  me  some 
wonderful  things,  but  everything  you  told  me  was  proved  upon 
the  records  and  for  that  reason  when  your  case  came  up  in  Court, 
I  stood  there  rather  in  opposition  to  my  chief,  insisting  that  you 
should  not  be  sent  to  jail.  It  is  fair  to  you  to  say  here  now  that 
you  went  to  jail  because  you  plead  guilty  to  an  indictment.  You 
claimed  you  plead  guilty  under  certain  circumstances.  The 
gentleman  who  took  your  plea  of  guilty,  who  was  then  district 
attorney,  has  pardoned  you.  A.  He  wrote  offering  a  pardon  if  I 
would  apply  for  it.  After  some  hesitation  I  applied  for  it  and 
got  it  on  the  same  day. 
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Q.  The  point  of  it  is  that  the  gentleman  who  took  your  plea, 
pardoned  jon,  so  you  stand  to-day  in  the  full  enjoyment  of  your 
rights  as  a  citizen  under  the  act  of  the  man  now  governor.  A. 
Who  knew  pretty  well  what  the  facts  of  the  case  were. 

Q.  I  do  that  merely  in  justice  to  the  witness.  A.  As  I  recall 
you  made  a  report  that  I  was  not  guilty,  so  they  sentenced  me. 

Q.  It  wasn't  exactly  that,  but  I  did  report  that  I  had  come  to 
the  conclusion  that  you  were  not  guilty  of  any  moral  wrong.  A. 
Exactly.  I  recall  that  I  asked  to  withdraw  my  plea  and  it  was 
refused. 

Q.  That  was  a  report  four  or  five  hundred  pages  long  which  was 
written  after  all  evidences  of  proof  were  given,  and  was  made  at 
the  request  of  the  district  attorney.  I  think  it  was  a  beautiful 
thing  to  put  into  court.  A.  I  think  that  covers  fairly  the  situa- 
tion as  to  this  question  of  the  Public  Service  Commission.  I 
think  if  you  gentlemen  are  going  to  accomplish  anything  it  is 
better  to  go  back  to  the  old  free  and  open  days  of  the  railroad. 
When  you  have  got  your  securities  in  any  amount  you  wish  and 
the  people  took  their  chances  —  you  have  got  to  be  an  individualist 
and  let  people  take  care  of  themselves  or  be  a  socialist.  I  am  not 
an  ist  of  any  kind  but  this  limiting  of  securities  and  operations  on 
the  one  hand  and  not  furnishing  the  funds  on  the  other,  means 
simply  this;  that  there  is  not  a  chance  on  earth  of  any  further 
growth  in  this  State  under  the  present  Public  Service  Commissions 
Law.  And  unless  you  gentlemen  do  something  to  do  away  with 
it  there  will  be  no  railroads  built  here,  except  little  spurs  when 
they  see  it  is  worth  while.    The  growth  of  this  State  is  stopped. 

Q.  Is  that  the  reason  the  growth  of  Long  Island  is  held  back  ? 
A.  Absolutely.  The  south  shore  of  Long  Island  where  I  projected 
the  rest  of  my  railroad  is  one  of  the  richest  fields  for  a  trolley  road 
in  this  country.  When  I  was  asked  at  one  time  in  1910  to  procure 
a  report  upon  the  projected  road  for  the  purpose  of  financing  it  — 
I  was  asked  to  get  a  high-class  report  —  tthe  opinion  was  that 
J.  G.  White  &  Company  was  high-class.  I  knew  what  they  were 
and  what  their  reports  meant.  However,  I  said,  "  I  will  try  them 
out.'  I  went  to  them  and  told  them  to  look  over  this  plat,  but 
asked  them  to  let  me  know  what  the  report  was  going  to  be.  When 
they  made  a  preliminary  report,  they  said,  "  Mr.  Eobin,  drop  the 
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city  end,  the  country  is  the  rich  thing."  In  other  words,  drop 
your  opposition  to  August  Eelmont,  and  we  will  give  you  what 
you  want. 

Well,  at  one  time  I  almost  believed  them  but  history  has  proven 
to  the  contrary.  To  take  the  other  end  of  it  there  at  Long  Island 
• —  rates  are  just  gone  up  last  week  —  no  way  out  —  no  way  of 
getting  into  New  York  City  excepting  by  an  exorbitant  rate  and 
no  one  dares  go  in  there  from  'New  York  City  and  buck  into  this 
opposition.  There  is  this  wonderful  territory  just  teeming  with 
possibilities,  dead,  absolutely  tied  into  a  knot  and  there  won't  be 
a  road  built  there  unless  the  old  South  Shore  rights  are  resumed. 

Q.  You  think  there  will  be  nothing  done  except  the  Long  Island 
Eailroad  choses  to  do  it  ?  A.  Either  have  open  competition  or  put 
it  in  the  hands  of  the  government.  If  you  are  going  to  protect, 
protect.  Take  it  and  keep  it  and  run  it  as  a  public  enterprise,  but 
to  say  that  private  capital  is  to  come  in  and  then  to  be  governed 
by  a  political  body  and  not  to  have  a  chance  to  make  its  legitimate 
earnings,  it  is  impossible  not  to  say  stupid.  It  reminds  me  of  your 
friend,  John  Clark,  who  said  the  proper  way  to  spell  master  was 
with  the  M  left  off.  They  don't  realize  that  they  are  being  fooled, 
iiimflamed.  They  think  they  have  got  the  Public  Service  Commis- 
sion under  the  law  the  intent  of  which  is  to  stop  further  competi- 
tion. That  is  all.  Think  it  over.  You  gentlemen  here,  if  you 
had  money  to  invest  in  a  proposed  railroad  which  is  always  a  risk, 
on  the  basis  of  7  per  cent  or  6  per  cent,  of  course  you  wouldn't 
invest  there. 

Mr.  Shuster. —  In  the  days  before  the  Commission  we  had  what 
was  known  as  the  system  of  bonus  stock.  A.  I  know,  but  bonus 
stock  means  nothing.  In  bonus  stock  I  think  they  allow  something 
like  twelve  and  a  half  per  cent  on  what  their  engineers  think  it 
costs.  Their  engineers  forget.  I  am  out  of  the  business;  I  am 
not  going  back  into  it ;  I  am  not  going  to  have  a  thing  to  do  with 
it.  I  have  no  axe  to  grind ;  I  have  no  railroads  to  finance.  You 
know  what  the  facts  are  —  you  want  the  public  to  know. 

Mr.  Shuster. —  That  is  because  the  franchise  is  necessary  for  the 
railroad.  A.  There  was  a  peculiar  situation,  a  bridge  there  which 
was  not  being  used  on  account  of  the  disagreement  between  the 
established  interests  and  the  powers  of  the  world.     But  the  hard- 
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est  thing  in  the  world  to  co^nvince  people  of  is  the  obvious.  They 
have  the  idea  that  as  soon  as  a  man  is  elected  to  a  public  office 
his  interest  is  changed.  That  is  the  wrong  idea.  He  wants  the 
same  as  before.    He  wants  his  money  if  he  can  get  it. 

Mr.  Shuster. — ^Have  you  been  an  extensive  operator  of  fran- 
chise properties?  A.  In  connection  only  with  the  Niagara  mat- 
ter, which  was  an  expensive  matter,  involving  fourteen  or  fifteen 
million  dollars,  and  with  these  trolleys  and  other  small  interests 
of  various  kinds.  I  see  nothing  in  this  situation  but  a  complete 
change.  Take  over  the  entire  railroad  situation,  disqualify  its 
employees  from  voting  for  their  immediate  superiors,  and  you 
may  thereby  get  a  decent  working  arrangement. 

Mr.  Shuster. —  You  don't  consider  that  practical  to-day  in 
America  ?  A.  If  the  people  had  sense  enough  to  get  away  from 
slogans  and  waving  the  flag  and  ge  down  to  basic  propositions,  yes. 
I  think  'the  idea  of  a  man  who  is  in  the  civil  service  voting  for  his 
immediate  superior  is  idiocy. 

Senator  Lawson. — •  Would  you  take  his  vote  away  from  him  ? 
A.  Yes. 

Senator  Lawson. —  The  constitution  would  have  to  be  changed. 
A.  How  else  would  you  go  into  large  operations  ? 

ilr.  Shuster. —  All  these  things  are  conditions  that  exist  and 
cannot  be  changed  readily.  A.  That  is  my  own  idea  of  the  situa- 
tion ;  it  is  probably  wrong. 

Mr.  Shuster. —  You  have  stated  here  and  it  is  a  fact  that  prac- 
tically no  railroad  building  has  occurred  since  the  enactment  of 
the  Public  Service  Commission  in  the  State  of  New  York,  within 
the  State.  That  to  my  mind,  at  least,  is  a  serious  matter.  A.  It 
is  a  very  serious  matter. 

Mr.  Shuster. —  There  is  a  need  for  more  trolley  lines  in  many 
sections  of  the  State  and  yet  we  don't  seem  to  be  able  to  interest 
capital  in  the  proposition.     A.  You  can't. 

Mr.  Shuster. —  What  is  possible  in  the  way  of  a  suggestion, 
then?  A.  I  can  only  make  this  suggestion;  go  back  on  the  old 
open,  free  competition.  If  you  are  going  to  do  away  with  this 
entire  system  of  protection,  don't  regulate  as  to  methods  of  opera- 
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tion  but  get  back  tO'  the  old,  open,  free  competition  or  else  take  it 
all  over  and  bave  the  State  build,  but  this  hybrid  that  you  have  got 
now  is  a  fashion  you're  following  that  gets  nowhere. 

Mr.  Shuster. —  The  theory  by  which  they  do  that  is  that  the 
amount  of  capital  issued  affects  the  question  of  rate  and  the  ques- 
tion of  operation.  A.  That  is  a  very  tenuous  theory;  the  fact 
of  the  matter  is  that  there  is  always  a  theory  for  every  construc- 
tion, of  course,  but  the  theory  is  so  faint  if  the  proposition  is  over- 
capitalized it  will  go  into  receivership.  If  you  have  competition 
and  one  road  does  not  give  you  enough  service  some  one  else  will. 
If  private  competition  is  proper,  let  us  have  private  competition 
but  this  private  competition  is  like  special  legislation  —  when  the 
right  fellow  wants  something  he  gets  it.  They  go  to  the  Legisla- 
ture and  have  a  special  act  and  they  issue  all  the  securities  they 
want  If  someone  wants  to  build  something  somewhere  they  will 
get  a  special  way  through  to  get  their  particular  thing  out.  They 
always  have  and  always  will. 

Senator  Lawson. —  They  don't  do  that  now  because  the  Legisla- 
ture has  delegated  those  particular  powers  to  the  Public  Service 
Commission.  A.  But  if  a  certain  gentleman  wanted  to  build  this 
private  trolley  line  from  X  to  Z  — 

Senator  Lawson. —  I  doubt  it,  Mr.  Eobin,  because  I  want  to  say 
to  you  now  that  the  Legislature  has  not  been  prone  to  interfere 
with  the  workings  of  the  Public  Service  Commission  at  all  in  any 
possible  way.  The  Legislature  has  created  a  Public  Service  Com- 
mission to  do  certain  things  and  it  has  tried  to  give  the  Public  Ser- 
vice Commission  the  widest  latitude  in  the  promotion  and  settle- 
ment of  rate  cases,  promotion  and  settlement  of  franchise  matters 
and  it  has  not  up  to  this  time  seen  fit  to  investigate  the  action  of 
the  Commission  created  in  reference  to  the  powers  it  had  dele- 
gated to  it.  A.  You  have  investigated  and  found  its  powers  and 
see  the  results  of  the  good.  I  mean,  have  you  gotten  results? 
Have  you  more  liaes  ?  Have  you  as  many  miles  per  year  of  new 
road  built  since  July  1,  1911  ?  Or  have  you  found  it  has  been 
absolutely  dead  —  doing  nothing  ?     Which  is  it  ? 

Mr.  Shuster. —  If  there  has  been  nothing  doing  for  seven  years, 
there  is  something  wrong.     But  natural  conditions  may  have  had 
something  to  do  with  it. 
6—43 
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Senator  Lawson. —  This  idea  of  permitting  any  compaiiy  to 
come  in  and  issue  securities  without  regard  to  control  is  going  to 
lead  us  back  to  the  old  times  where  they  just  simply  issued  thou- 
sands of  dollars  worth  of  stock  and  unsuspecting  public  bought 
up  the  issue  and  the  result  was  they  got  into  the  hands  of  a  receiver 
after  a  while  and  the  public  lost  money.  A.  The  question  that  is 
more  important  — 

Senator  Lawson. —  The  idea  is  that  the  Legislature  created  the 
Public  Service  Commission  to  stand  as  a  bulwark  for  the  interests 
of  the  people.     A.  Has  it  done  so  ? 

Senator  Lawson. — ■  I  am  very  sorry  to  say  not  in  total.  It  has 
not. 

Mr.  J.  Frank  Smith., —  In  order  to  keep  your  record  clear  on 
the  statement  you  made  of  the  inclination  of  the  Legislature,  we 
have  examined  here  for  two  days  where  the  State  of  New  York 
took  the  power  of  control  away  from  the  Public  Service  Commis- 
sion in  regard  to  this  water  front  — 

Senator  Lawson. —  They  had  to  do  that  because  of  shortcomings 
of  the  Public  Service  Commission. 

Mv.  Moss. —  Had  the  shortcomings  of  the  Public  Service  Com- 
mission appeared  in  1911  when  those  acts  were  passed? 

Senator  Lawson. —  There  was  some  question  there  as  to  the  right 
of  the  Public  Service  Commission  having  power  over  those  things. 

Mr.  J.  Frank  Smith. —  No,  not  at  all. 

Mr.  Moss. —  Just  a  moment. 

Senator  Thompson. —  So  far  as  that  is  concerned,  they  intro- 
duced the  act  one  way  and  amended  it  to  cover  the  Public  Service 
Commission  and  amended  it  to  take  the  Public  Service  Commis- 
sion out  and  no  one  seemed  to  know  whether  they  wanted  the 
Public  Service  Commission  in  or  out. 

Mr.  J.  Frank  Smith. —  The  point,  Mr.  Chairman,  was  this: 
That  inadvertently  it  was  suggested  to  Mr,  Eobin,  the  witness,  that 
it  was  the  inclination  of  the  Legislature  to  leave  these  things  in 
the  hands  of  the  Public  Service  Commission  as  against  the  wit- 
ness's statement  that  if  the  right  man  wanted  it  he'd  get  it  over 
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the  head  of  the  Public  Service  Coniinission  and  I  called  his  atten- 
tion to  the  particular  instance  where  it  was  obtained  and  privileges 
were  obtained  over  the  head  of  the  Commission.  A.  ISTaturally, 
when  the  proper  people  want  things  they  get  them. 

Senator  Lawson. —  That  might  have  been  true  of  the  Legisla- 
ture at  this  time,  but  it  has  been  my  experience  in  the  Legislature 
that  they  have  not  been  at  all  desirous  of  overstepping  the  Public 
Service  Commission  in  its  — •  A.  Pardon,  me,  Senator.  Do  you 
recall  how  the  Board  of  Aldermen  hoped  to  lose  its  right  of  grant- 
ing franchises  in  this  city?  It  was  because  the  Pennsylvania 
Railroad  couldn't  get  what  they  wanted  so  there  was  a  change.  I 
don't  say  it  was  a  change  for  the  better  or  for  the  worse.  There 
was  a  change,  and  there  wiU  be  changes  from  time  to  time;  when 
the  proper  people  —  the  gentlemen  I  have  designated  as  the  own- 
ers of  America  —  need  things  they  get  them.  If  you  are  going  to 
have  private  ownership,  let's  have  private  ownership  in  competi- 
tion, wide  open,  and  let  the  buyer  beware  and  take  care  of  himseK. 
If  you  are  going  to  have  public  control,  let's  have  public  control 
but  as  you  have  in  you  have  tied  things  into  a 

knot  and  there  is  no  possible  way  of  getting  over  or  under  the 
present  conditions. 

Senator  Lawson. —  We  have  been  trying  in  this  Committee  for 
a  year  and  a  half  to  untangle  this  knot  and  to  present  to  the  Legis- 
lature a  tangible  report.  I  want  to  ask  you  about  this  right  here ; 
Long  Island  has  a  peculiar  topography.  She  has  a  raillroad  run- 
ning down  the  south  side,  but  she  has  no  trolley  competition.  'Now 
do  I  understand  that  your  South  Side  Railroad  had  a  franchise 
to  run  a  trolley  line  beyond  Jamaica  ?  Did  your  road  apply  to 
the  Public  Service  Commission  for  a  certificate  of  assessment  ?  A. 
We  had  our  certificate.  We  had  the  good,  old  bond  issue.  That 
is  why  they  didn't  like  us.  We  had  one  of  those  old-time,  wide- 
open  issues  that  you  know  you  took  your  chances  with. 

Senator  Lawson. —  And  you  were  up  against  the  powers  of  the 
Long  Island  Railroad  to  prevent  you.  building  that  railroad.  ■  A. 
The  people  who  built  this  old  South  Shore  line  from  Manhattan 
out  to  Jamaica,  while  they  are  very  wealthy  are  not  in  the  New 
York  crowd.    They  have  built  that  road,  I  think  it  is  three  years 
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now,  and  they  haven't  gotten  permission  to  issue  a  single  security 
yet. 

Senator  La-wson. —  Is  that  trolley  road  out  to  Freeport  ?  A. 
'No,  out  to  Jamaica. 

Senator  Lawson. —  What  road  is  that?  A.  Manhattan  and 
Queens. 

Mr.  J.  Frank  Smith. — ■  The  Public  Service  Commission's  con- 
trol of  securities  interferes  very  little  vrath  present  railroad 
owners.     A.  ISTot  present  ownership,  no. 

Mr.  J.  Frank  Smith. —  But  it  absolutely  precludes  new  roads  ? 
A.  Absolutely.  Think  of  the  experience  of  those  people.  They 
put  in  a  million  and  a  half  or  something  of  that  kind,  built  the 
road  and  said  to  the  Public  Service  Commission,  "  Here  it  is  all 
built,  paid  for  out  of  our  own  pockets,  didn't  have  to  borrow  any- 
thing.   Now  give  us  some  securities."    And  they  are  still  waiting. 

Mr.  Moss. —  Did  you  have  anything  to  do  with  Stuard  Hirsch- 
man  ?  A.  He  was  one  of  the  Queensboro  Bridge  outfit.  He  was 
present  at  this  conference  at  my  office  and  then  he  called  me  up  one 
day  just  before  the  franchise  was  to  go  through  and  said  he  was 
at  Tammany  Hall  and  said  he  wanted  some  money  or  the  franchise 
wouldn't  go  through.  I  said  I  didn't  believe  he  belonged  in  Tam- 
many Hall. 

Mr.  Moss. —  Do  you  know  who  Stuard  Hirschman  is  ?  A.  I 
understand  he  is  a  friend  of  Mr.  Mitchel. 

By  Mr.  Moss: 

Q.  You  have  spoken  about  the  Niagara  business  and  about  — 
A.  I  don't  like  to  — 

Q.  The  Committee  is  a  little  interested  in  this  Lockport  situa- 
tion. "When  you  came  to  the  city  of  Lockport  you  found  nine 
gentlemen  were  in  a  corporation  that  had  been  created  by  the  State 
of  ISTew  Jersey.  A.  That  was  the  local  Citizens'  Union  of  Lock- 
port. 

Q.  The  situation  was  this:  Here  were  nine  gentlemen,  Eich- 
mond  and  Young  and  Herrick  and  Hickey  —  ISTow  it  appears  that 
while  they  had  an  ordinary  looking  franchise  under  an  act  of  the 
Legislature,  the  Legislature  when  it  granted  that  franchise  was 


Report  oi"  Joint  Legislative  Committee  1349 

told  by  the  assemblyman  who  introduced  it  that  it  was  not  intended 
for  the  benefit  of  the  gentlemen  who  were  incorporated,  that  they 
were  public  spirited  citizens  and  that  not  one  of  them  would  ever 
accept  any  profit  from  it.  You  didn't  know  that  of  course?  A. 
Oh,  yes,  I  did. 

Q.  They  told  that  to  you?  A.  Yes,  the  public  spirited  citi- 
zens. The  Chamber  of  Commerce  has  convicted  them  of  being  the 
most  prominent  and  respectable  of  the  citizens.  When  I  bought 
that  franchise  from  them  they  were  still  acting  as  trustees  for  the 
city  of  Lockport,  but  after  a  while  they  began  to  state  that  they 
had  private  needs  that  had  to  be  satisfied.  At  that  time  they  had 
put  in  a  million  dollars  for  the  enterprise  and  their  wishes  were 
very  important.  You  see  if  it  didn't  satisfy  their  needs  the  public 
spirit  would  be  against  us..  They  would  denounce  us  as  'being 
pirates. 

Q.  You'd  be  despoilers  of  JSTiagara  Falls  if  you  did  not  satisfy 
their  needs.  A.  The  people  we  were  bucking  up  against  were  the 
!N"iagara  people,  and  they  didn't  like  our  coming  in  there  to  sell 
power  at  $18.00  a  horsepower  when  they  were  getting  $30.00  and 
$40.00  for  it.  So  one  morning  the  ISTew  York  Tribune,  which  was 
then  owned  by  D.  0.  Mills,  came  out  with  a  very  terrible  story 
that  Niagara  Falls  was  in  danger  and  resolutions  were  adopted 
to  prevent  such  a  terrible  thing,  because  then  there  would  be  no 
place  for  wedding  couples  to  go. 

The  eminent  powers  said  it  was  folly;  it  was  a.  young  man's 
vaunting  ambition  not  loaded  down  with  common  sense  and  expe- 
rience. I  was  then  younger  than  I  am  now  and  didn't  have  as 
much  experience.  They  said  seventeen  miles  is  far  enough  to 
carry  power.  That  is  as  far  as  they  were  carrying  it  —  to  Buffalo. 
I  don't  know  what  the  danger  was  to  Niagara  Falls. 

We  passed  our  bill  through  one  year  and  the  governor  vetoed  it 
and  the  second  year  we  got  our  rights.  While  the  Citizens'  Union 
was  pounding  the  private  Legislature,  this  public  spirited  legisla- 
tion went  through.  We  ran  the  line  down  to  Syracuse  and  the 
power  of  Niagara  is  to-day  the  same  as — ■ 

Mr.  Moss. —  Without  drying  up  the  Falls.  Your  dream  is  all 
right,  only  somebody  else  has  got  the  use  of  it.  A.  It  is  all  right 
now.    Before  it  was  all  right  I  had  to  sell  out.     In  1905  a  syndi- 
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cate  was  formed  and  bought  me  out.  That  settled  it.  It  became 
a  fine  enterprise,  has  honest  and  conscientious  management,  hon- 
orable gentlemen  and  public  spirited  men,  securities  were  good, 
everything  was  perfectly  0.  K. 

Q.  What  I  want  to  know  is  this:  These  nine  gentlemen  who 
became  corporators  because  they  were  the  select,  hightoned  citizens 
of  Lockport,  they  were  not  bound  by  any  agreement  ?  A.  I  under- 
stood they  were  trustees  of  the  city  of  Lockport. 

Q.  Only  morally.  A.  They  really  did  have  the  individual  right 
and  there  was  not  a  paper  in  existence  that  showed  they  were  trus- 
tees, still  everybody  in  Lockport  knew  that  they  were  trustees. 

Q.  Now,  there  were  nine  gentlemen  who  sold  that  stock.  What 
I  want  to  know  (if  I  don't  get  the  details  of  it  you  take  care  of  it, 
Brother  Smith),  I  want  to  know  did  those  gentlemen  get  paid? 
A.  They  did. 

Q.  Just  follow  me  please.  Was  the  money  which  they  received 
paid  in  lump  or  paid  in  a  way  that  they  all  understood  or  was  there 
a  separate  arrangement  made  with  each  man?  A.  As  far  as  I 
know  —  I  never  heard  it  until  this  session  —  as  I  recall  it  there 
were  two  things.  First,  a  general  contract  giving  them  a  certain 
amount  of  common  stock,  a  certain  amount  of  bonds  and  a  cer- 
tain amount  of  cash.  Then  each  one  of  them  came  along,  sep- 
arately, and  showed  good  and  substantial  reasons  why  he,  because 
of  his  interest  in  the  community,  ought  to  have  been  elected  an 
officer,  and  their  arguments  were  very  persuasive,  so  that  was 
taken  care  of  by  bringing  an  election  and  mostly  by  bringing  —  I 
think  I  can  find  some  of  the  correspondence  in  the  papers  that  will 
show  what  those  patriots  got.  They  were  leading  citizens.  Each 
one  had  a  separate  treatment,  I  am  pretty  sure.  I  think  Rich- 
mond got  a  little  extra. 

Q.  You  do?  Richmond  says  he  got  less  than  anybody  else. 
A.  I  don't  think  so. 

Q.  He  retired  from  business  shortly  after.  A.  I  think  he  got 
more.  He  is  a  very  important  man.  You  see  he  always  stood  up 
and  told  them  what  bad  people  we  were.  He  is  a  very  important 
man  and  Hickey  was  secretary  of  the  Chamber  of  Commerce, 
wasn't  he  ? 
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Mr.  J.  Frank  Smith. — ^At  tiie  time  that  you  came  to  the  city 
of  Lockport,  the  company  whose  franchise  you  afterwards  took, 
was  represented  by  a  capitalization  of  $1,000.00.  I  think  that 
waa  right.  There  were  ten  men  —  ten  shares.  A.  Yes,  that  is 
my  recollection.  G.  T.  Berger  was  a  lawyer,  had  a  share  of  stock. 
I.  H.  Babeock  was  another  one. 

Q.  And  you  as  a  promoter  made  some  arrangement  with  these 
incorporators,  acting  at  trustees  for  the  city  of  Lockport?  A. 
That  was  my  understanding  at  that  time. 

Q.  Ifow  at  that  time  did  tliey  get  stock?  A.  "No,  they  got 
promises. 

Q.  And  the  stock  was  not  issued  until  1905  or  1906  ?     A.  Yes. 

Q.  At  the  time  that  the  stock  was  issued  in  1905  or  1906,  that 
was  when  the  capitalization  was  increased  to  ten  million  dollars 
and  there  was  a  capital  issue —  A.  Five  million  of  preferred 
and  five  million  of  common  and  two  million  of  bonds  and  some  of 
them  got  bonds  and  some  got  stock.  It  was  in  contract  form.  The 
agreement  was  in  contract  form  as  to  what  they  were  to  get. 

Q.  But  that  wasn't  the  published  contract?  A.  There  was  a 
contract  capable  of  being  published  or  cried  from  the  house  tops 
as  to  what  the  company  was  to  do.  One  of  the  things  was  that  we 
were  to  give  a  contract  for  power  to  Lockport,  I  think  it  was 
$14.00  or  $16.00  a  horsepower  and  when  I  negotiated  that  matter 
I  understood  it  was  to  be  handled  without  profit. 

Q.  That  is,  the  quantity  of  power  was  a  maximum  of  twenty 
horsepower  at  a  price  of  $16.00,  and  that  contract  also  contained 
a  provision  that  there  was  to  be  a  rebate.     A.  I  don't  recall  that. 

Q.  Did  that  pass  into  the  hands  of  the  other  company  ? 

Senator  Lawson. —  $3,000.00  per  annum  minimum  and 
$10,000.00  maximum  in  addition  to  this  contract  for  20,000 
horsepower.     A.  There  was  a  franchise  made. 

Q.  That  was  to  be  in  perpetuity  ?  A.  I  understood  at  that  time 
that  this  was  the  price  paid  for  the  franchise  and  it  was  to  be  a 
thing  to  bring  about  Lockport's  improvement. 

Q.  It  was  to  be  bandied  as  an  advertising  medium  ?  A.  With- 
out profit.  A.  You  remember  at  that  time  we  abandoned  the  idea 
of  building  the  canal  through  from  Niagara  Falls  and  uncovered 
the  fact  that  we  were  going  to  use  the  'Ontario  Company's  power. 
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Mr.  J.  Erank  Smith. —  Mr.  Robin,  as  a  matter  of  common  fair- 
ness, as  a  citizen  of  Lockport,  to  o-ur  very  eminent  gentlemen  and 
as  a  matter  of  fairness  to  the  eminent  and  honest  gentlemen  who 
do  live  in  the  city  of  Lockport,  I  would  like  to  have  yon  put  on 
the  record  now  your  best  recollection  of  the  amounts  of  stock  and 
bonds, —  A.  Please  don't  ask  me ;  I  can't  do  it ;  it  is  too  long 
ago.  I  think  there  was  something  like  two  or  three  hundred  thou- 
sand dollars  for  stodi. 

Mr.  J.  Frank  Smith. —  Make  your  best  guess  with  the  agree- 
ment io  furnish  the  memorandum.  A.  I  will  furnish  whatever 
I  can  find.  The  contract  was  with  the  Iroquois  Construction  Com- 
pany. It  was  a  one  hundred  thousand  dollar  corporation  which 
we  organized,  which  I  controlled  and  which  took  over  these  con- 
tracts and  I  was  secretary,  I  think,  and  treasurer  of  that  company. 
Mr.  Cassius  M.  Weeker  was  president  and  Mr.  "Westinghouse  was 
a  director.  I  think  I  have  copies  or  duplicates  of  all  these  things, 
or  most  of  them.  My  recollection  is  that  there  was  about  two  or 
three  hundred  thousand  dollars  of  securities.  It  is  very  vague  in 
my  mind,  it  is  thirteen  years  ago. 

Mr.  J.  Frank  Smith. —  I  think  it  is  only  fair  to  get  as  near  as 
you  can  recollect.  A.  I  knew  there  was  a  suit  by  E.  S.  Burns 
against  the  iN^iagara,  Lockport,  &  Ontario  Power  Company.  Burns 
had  to  do  with  this  thing  and  he  brought  some  suit  against  King,  I 
think  and  against  a  company  in  which  I  was  one  of  the  defend- 
ants, nominally,  and  I  thinlc  you  may  find  those  papers.  He  had 
something  to  do  with  that  and  then  I  think  Mrs.  King,  after  Mr. 
King's  death,  brought  some  suit.  It  is  so  long  ago,  and  after  I 
was  out  —  in  1905.  Why  don't  you  see  Francis  B.  Greene,  who 
succeeded  me  in  that  company  ?  He  has  all  the  records.  I  have 
his  receipt  for  them. 

Mr.  Moss. —  You  have  his  receipt  ?     A.  Yes. 

Mr.  J.  Frank  SmitL — His  present  association  with  the  com- 
pany would  probably  disincline  him  to  discuss  this  particular 
phase  of  the  proposition.  The  point  I  am  trying  to  get  at  is  this; 
to  make  it  clear  on  the  record  at  the  single  time  here  that  it  is  your 
best  recollection  as  to  the  amount  of  cash  and  securities.     Now, 


Eepoet  01'  Joint  Legislative  Committee  1353 

you  have  given  —  A.  I  am  very  certain  that  it  was  a  similar 
amount  of  bonds  and  about  three  hundred  thousand  dollars  worth 
of  stock,  which  is  valuable,  because  I  had  some  of  it  which  cost  me 
nothing  and  was  valuable  afterwards.  I  think  something  like 
thirty  or  forty  or  fifty  thousand  dollars,  two  or  three  hundred 
thousand  dollars  worth  of  stock  and  perhaps  sixty  or  seventy  thou- 
sand dollars  worth  of  bonds.  They  were  distributed  in  unequal 
amounts. 

Mr.  Moss. —  Is  there  anything  more,  Mr.  Eobin  ? 

Mr.  Crummey. — •  Might  I  ask  the  Chairman  to  have  spread  on 
the  record  either  the  whole  record  before  the  Commission  on  the 
company's  application  for  the  issuance  of  securities  or  at  least  the 
opinion  of  the  Commission  denying  it  application  for  the  issuance 
of  securities  ? 

■Senator  Thompson. —  I  have  sent  for  the  record. 

Mr.  Eobin. —  I  want  to  state  on  the  record  I  have  not  a  dollar's 
worth  of  interest  direct,  indirect,  contingent  or  otherwise  in  the 
Queens  Traction  Corporation.  They  are  no  friends  of  mine,  don't 
know  them  and  don't  want  to  know  them. 

Mr.  J.  Frank  Smith. —  We  met  them  last  f  aU. 

Senator  Thompson. —  Case  No.  1310.  It  seems  to  be  an  investi- 
gation into  the  conditions  of  the  South  Shore  Traction  Company 
ordered  by  the  Public  Service  Commission  evidently  on  their  own 
motion.  Now,  that  order  directs  a  hearing  on  June  19,  1911, 
and  the  very  first  paper  is  dated  June  19,  1911,  so  the  order  must 
have  been  made  before  that.  The  report  is  made  by  Marvin 
Scudder,  dated  June  19,  1911,  which  he  must  have  made  prior  to 
its  date.  There  is  nothing  in  the  report  to  show  when  he  started 
to  prepare  the  report  except  with  the  possible  exception  that  it 
might  be  December  9,  1910.  He  looked  to  show  that  the  construc- 
tion company  had  been  the  owner  of  certain  stock  from  1907  up 
to  December  9,  1910,  which  would  indicate  that  was  the  date 
'Scudder  started  to  make  his  investigation.  Then  his  report  is  made 
on  the  19  th  of  June,  1911,  and  on  that  date  an  order  is  made  by 
the  chairman  that  the  investigation  is  ordered.  The  chairman 
designated  Commissioner  Maltbie  to  conduct  the  hearing. 
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Mr.  Orummey. —  What  I'd  like  to  have  go  into  the  record  is  the 
opinion  of  the  Commission  denying  setting  forth  reason  why 
application  for  the  issuance  of  these  securities  was  denied. 

Mr.  J.  Frank  Smith. —  If  it  was  not  before  the  Committee  now, 
I'd  ask  leave  to  have  it  spread  on  the  record  before  the  Commis- 
sion. 

Mr.  William  C.  Oemond  takes  the  stand  and,  having  been 
duly  sworn,  testifies  as  follows: 

By  Mr.  Moss: 

Q.  You  are  chairman  of  the  board  of  assessors  of  the  city  of 
New  York  and  inquiry  was  made  by  Mr.  Morse,  so  he  reports  to 
us,  in  relation  to  a  report  made  by  your  commission,  your  board 
of  assessors,  pursuant  to  a  letter  written  by  the  mayor  of  the  city, 
dated  January  18,  1910,  in  a  certain  real  estate  award  and  an 
investigation  was  had.  You  remember  that  letter  ?  An  investiga- 
tion was  had  after  that  and  a  report  was  made.  Mr.  Hennessey, 
who  was  one  of  the  assessors  at  that  time,  said  that  there  were 
seven  or  eight  copies  made  of  that  report,  each  assessor  had  one 
and  he  says  he  has  not  his  copy,  but  he  left  one  in  the  secretary's 
office  when  he  left.  Will  you  look  for  such  a  report?  A.  We 
have. 

Q.  Did  you  find  it?  A.  l^o  copy  in  existence  in  our  office. 
Copy  was  forwarded  to  the  mayor's  office. 

Senator  Thompson. —  That  is  all  I  want.  I  am  very  sorry  to 
have  kept  you  here  as  long  as  we  have. 

Mr.  Ormond  leaves  the  stand  which  is  taken  by  Mr.  William 
G.  Fulton,  who  is  sworn  and  testifies  as  follows: 

By  Mr.  Moss: 

Q.  Mr.  Fulton,  can  you  explain  why  it  is  that  over  in  Atlantic 
avenue  in  Brooklyn  there  is  a  physical  connection  between  the 
Fourth  Avenue  subway  and  the  Interborough  Kapid  Transit  sub- 
way and  the  Long  island  Railway,  but  which  is  boarded  up  and 
not  used  and  the  public  could  use  it  except  for  that  board  which 
has  been  there  for  the  last  five  or  six  months  ?  A.  Four  of  five 
months  ago  an  agreement  was  submitted  to  both  companies,  the 
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New  York  Municipal  and  the  I.  E.  T.  whicli  took  care  of  the 
interchange  of  passengers  coming  from  the  Pacific  Street  station 
to  the  Atlantic  Avenue  station  and  a  conference  was  held  at  the 
commissioner's  office  about  two  weeks  ago  at  which  the  general 
session  took  it  up.  It  was  proposed  that  there  were  two  phases  of 
the  situation  and  a  scheme  was  to  be  worked  out  by  which  the 
property  of  the  Long  Island  Railroad  Company  would  be  utilized, 
by  which  it  could  go  through  the  port  of  the  I.  R.  T.  Co.  without 
paying  a  fare  to  the  I.  R.  T.  Co.  as  now  proposed.  I  believe  the 
B.  R.  T.  have  agreed  to  take  it  up  with  the  Long  Island  Railroad 
Company.  I  have  heard  that  the  present  intent  is  to  execute  the 
present  form  of  contract  for  the  utilization  of  the  physical  struc- 
ture or  passageway  to  be  used  by  passengers  from  the  B.  R.  T. 
and  Eourth  Avenue  subway  to  the  I.  R.  T.  subway  station,  and  I 
believe  that  is  to  be  executed  in  a  few  days. 

Senator  Thompson. —  Has  that  been  that  way  for  the  last  five 
or  six  months?  A.  Wo,  it  has  not.  It  practically  has  just  been 
connective  for  the  last  three  or  four  weeks. 

Senator  Thompson. —  Passageway  has  been  all  constructed  ?  A. 
!N"o,  I  don't  think  it  is  over  a  month  or  a  month  and  a  half. 

Senator  Lawson. —  There  is  a  matter  of  something  which  we 
believe  the  commissioners  themselves  ought  to  take  cognizance 
of  —  the  operation  of  this  loop.  A.  You  are  not  speaking  about 
the  same  thing. 

Senator  Thompson. —  Senator  Lawson  wants  to  talk  about  the 
Center  Street  loop.  A.  You  mean  the  Brooklyn  bridge  passage- 
way? 

Senator  Lawson. —  What  we  want  is  to  talk  with  one  of  the 
commissioners  who  is  familiar  with  this  $800,000  connection  down 
here  in  the  basement  of  this  building  connecting  the  Queensboro 
bridge  and  the  Brooklyn  bridge.  Mr.  Whitney  knows  a  lot  about 
it  and  if  we  can  get  his  views  about  it  to-morrow  morning  — ■ 

Mr.  Crummey. —  I  will  speak  to  Commissioner  Whitney  and 
ask  him  to  speak  to  you. 

Senator  Lawson. —  What  we  want  is  to  have  the  Public  Service 
Commission  take  up  the  matter  with  the  bridge  commission  and 
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the  B.  E.  T. —  tlie  question  of  utilizing  this  connection  down  here 
in  tlie  basement. 

Senator  Thompson. —  I  am  familiar,  personally,  with  the  Lock- 
port  situation  about  -which  Mt.  Eobin  testified.  I  was  a  member 
of  the  Assembly  in  1904  and  1905.  In  the  year  1904  the  board  of 
trade  of  the  city  of  Lockport  was  interested  in  the  charter  and 
talked  of  O'wning  it.  Mr.  Whitman,  as  counsel,  the  mayor  and 
myself  befriended  the  legislation.  The  legislation  failed  that  year 
by  veto.  They  attempted  it  the  second  year  and  the  Citizen's 
Union  failed  to  appear  in  opposition  as  they  had  done  the  first 
year. 

Mr.    Fulton    loaves    the    stand    which    is    taken    by    Mr. 
MiEXEE  — J.  B.  Miller. 

Mr.  Miller. — ■  I  merely  want  to  call  the  attention  of  the  Com- 
mittee to  supplement  what  Commissioner  Tomkins  said  on  one 
point  which  seems  to  be  on  so  very  important  a  question  as  the 
Public  Service  Commission.  As  you  remember,  he  showed  you  a 
map  which  showed  the  line  of  the  New  York  Central  running 
through  the  blocks.  Now,  wbat  I  want  to  call  attention  to  ia 
that  there  is  no  arrangement  made  by  which  the  New  York  Cen- 
tral will  be  compelled  to  give  service  to  the  owners  of  the  property 
in  those  blocks  if  they  don't  wish  to  do  so.  That  is,  practically 
tbe  railroad  will  be  able  to  say  which  of  the  houses  shall  receive 
tracks  and  sidings  running  into  it  fro'm  the  railroads  and  which 
of  them  shall  not  receive  tracks  and  sidings  running  into  the  rail- 
road, so  that  apparently  the  railroad  can  give  a  siding  to  one 
house  and  refuse  it  to  another  house,  or  attach  conditions  to  one 
house  in  favor  of  another  house. 

Mr.  Moss. —  Nobody  to  call  them  to  account  ? 

Mr.  Miller. —  So  there  is  apparently,  as  Mr.  Marsb  said  here 
early  to-day  that  he  believed  there  might  be  an  attempt  made  to 
control  the  business  of  the  city,  they  certainly  have  the  power 
to  control  just  as  much  business  as  they  please  from  30th  street 
down,  as  you  saw  on  this  map.  They  go  right  through  these  blocks 
and  there  is  no  relief.  They  have  bou^t  the  land  and  they 
can  do  what  they  please  with  it.     I  merely  call  the  attention  to 
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it  because  I  don't  believe  "the  Public  Service  Commission  would 
have  allowed  tbisi  matter  to  go  through  if  their  attention  had  been 
called  to  it. 

The  other  point  is  just  this:  Commissioner  Tomkins  spoke 
about  the  control  of  the  islands^  which  land  was  given  to  the  rail- 
road, south  of  59th  street.  I  want  to  call  attention  to  the  control 
north  of  59th  street  is  just  as  strong,  so  there  is  no  reason  why, 
if  they  don't  wish  this  control,  they  should  desire  such  wide 
tracks  as  they  are  now  asking  for  because  the  average  trains  each 
was  is  23  trains  a  day.  So  they  have  a  headway  of  about  sixty 
minutes.  Why  they  should  need  six  tracks  up  to  155th  street  and 
four  tracks  beyond  Washington  Park  unless  it  is  to  cut  out  every- 
body else  is  a  thing  I  can't  prove,  but  it  has  struck  me  all  the  way 
through  this  that  there  is  no  explanation  except  to  continue  the 
Chinese  Wall  which  they  are  building  up  along  the  entire  west  side 
of  the  city. 

I  merely  say  one  word  more  and  that  is  going  a  little  outside 
the  record,  that  talldng  about  wheeling  the  Jersey  trains  over  here, 
there  is  just  now  this  wonderful  chance  to  do  it.  That  is  the  court- 
house site.  If  they  would  put  a  tunnel  over  the  Hudson  River 
tunnel  and  bring  it  out  here  on  the  courthouse  site,  which  they 
don't  know  what  to  do  with,  they  could  save  the  whole  east  side. 
The  rents  which  these  railroads  pay  to  the  cost  of  their 
water  transportation  certainly  represents  the  interest  of  wheeling 
the  tunnel  over  here.  So,  as  a  money  proposition,  it  could  be 
carried  out  and  that  would  awaken  the  whole  east  side  to  what 
is  now  happening.  They  didn't  tell  half  the  truth  as  to  what 
is  going  on  in  E^ew  Jersey  and  what  is  going  to  happen  in  the 
course  of  twenty  or  thirty  years.  Newark  is  going  to  be  the 
mietropolis.  It  comes  up  every  time  that  the  rate  should  be  made 
cheaper  to  New  Jersey  and  if  the  rate  is  made  cheaper,  no  matter 
how  small  it  is  it  will  never  be  changed.  There  is  just  this  one 
change  here.  Here  lies  that  great  space  of  ground  they  don't 
know  what  to  do  with.  They  can  have  a  freight  house  there  and 
have  factories  all  along  the  east  side,  which  is  lying  dead,  and  if 
they  had  any  sense  at  all  they  would  tackle  these  islands,  turn 
them  into  freight  yards  and  commercial  centers  and  we  would 
have  a  greater  New  York  which  extends  away  out  to  the  east  and 
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away  to  the  soutli  and  there  should  be  a  re-arrangement  of  our 
freight  facilities  with  reference  to  bringing  it  into  the  city.  The 
right  way  is  the  East  river  and  not  the  North  river.  I  don't 
speak  from  the  point  of  view  that  Mr.  Tomkins  did,  from  the 
United  States  interests;  I  speak  from  the  interests  of  the  State 
of  !New  York;  the  one  chance  of  the  State  of  New  York  is  now 
here  and  when  it  is  gone  the  question  is  when  it  will  come  again. 

Mr.  Moss. —  Thank  you,  Mr.  Miller. 

Mr.  Shuster.- — •  I  have  something  to  add  to  the  record ;  the 
printed  data  supplied  by  the  B.  R.  T.  and  its  allies  to  the  sub- 
committee, consisting  of  general  balance  sheets,  specific  questions 
and  answers  to  specific  questions  submitted.  Each  of  these  en- 
velopes which  I  offer,  I  have  marked  as  a  separate  exhibit  and  that 
contains  all  of  the  data  in  regard  to  each  of  the  departments,  and 
they  vsdll  stand  as  Exhibits  1  to  10  inclusive,  of  this  date.  I  ask 
if  they  will  be  received. 

All  of  this  stuff  we  leave  in  Morse's  safe  down  there. 

Senator  Thompson. —  Anything  more  to-night? 

Mr.  Moss. —  We  have  Mr.  Higginson,  expert  on  the  I.  B.  T. 
situation  and  probably  a  little  additional  matter  to  the  executive 
session.    I  am  making  a  little  investigation  for  some  papers. 

Senator  Thompson. —  We  will  adjourn  subject  to  call  of  the 
Chair. 

I  have  some  remarks  I  want  to  make  to  the  record  but  I  guess 
I  will  make  them  to-morrow.    We  will  suspend  now. 

Copies  of  the  testimony  of  Mr.  Miller  yesterday,  were  delivered 
to  the  mayor  and  comptroller  and  president  of  the  board  of  alder- 
men and  president  of  the  borough,  of  Manhattan,  corporation 
counsel,  to-day. 

Mr.  Moss. —  Not  only  Mr.  Miller's,  but  Mr.  Eosenbluth's  and 
Mr.  Craig's. 

Senator  Thompson. —  They  were  all  handed  in. 

Mr.  Moss  (to  stenographer). —  Now,  I  ask  you  to  prepare  five 
copies  of  the  testimony  of  Mr.  Miller  and  Mr.  Tomkins  to  be 
treated  in  the  same  way. 
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Senator  Thompson. —  The  Public  Service  Com  mission  of  this 
district  may  have  as  many  copies  of  our  record  as  they  desire.  We 
'will  file  one  copy  with  them,  anyway.  They  can  have  the  testi- 
mony down  to  but  not  including  the  first  day  of  March,  which  is 
now  printed.  I  have  only  two  copies  of  that  prior  to  January  28 
and  I  am  told  that  next  week  I  will  have  twenty-five  copies. 

Mr.  Crummey. —  Thank  you  very  much. 

Senator  Thompson. —  We  will  adjourn  until  to-morrow  at  11 
o'clock. 

Adjournment. 


JULY  1,  1916. 

Municipal  Building,  New  Toek  City. 

MOKNING  SESSION. 

Mr.  Moss. — •  In  the  matter  of  the  Lexington  Avenue  tunnel,  I 
present  a  statement  additional  to  the  testimony  of  Duncan 
McBean,  which  he  desires  to  have  added  to  his  testimony. 

Type  "  H  "  as  designed  was  handicaped  $702,439.60,  with  ex- 
cessive materials  as  follows: 

Excess  materials  per  lineal  foot  of  tunnel : 

Cast  iron,  13,725  pounds  at  .02 $274.50 

concrete,  31.46  cubic  yards  at  $10 314. 60 

Cement,  9.8  barrels  at  $1.15 11 .  27 

Excavation,  13  cubic  yards  at  $1.00 13 .  00 

$613.37  per  ft. 

Length  of  tunnel  1,080  feet  at  $618.37 $662,439.60 

Extra  cost  of  aproaches,  say 40,000 .  00 


$702,439.60 


John  r.  Stevens'  bid  for  type  "  H  "  was  higher  than  McMullen 
&  Hoff's  bid  for  type  "  K  "  only  $307,423 ;  hence  we  see  that  if 
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type  "  H  "  kad  not  been  handicapped  by  an  excessive  amount  of 
material  tlie  tunnel  might  have  been  built  with  sidewalks  in  each 
tube  as  shown  in  design  for  type  "  H  "  and  with  cast  iron  lining 
for  $395,016.60  less  money  than  McMuUen  &  Hoff's  bid,  and  if 
steel  had  been  used  instead  of  cast  iron  an  additional  saving  of 
$45,000  could  have  been  made. 

Type  "  L  "  handicapped  $432,140.40  with  excessive  matrials 
as  follows: 

Excess  of  materials  per  lineal  foot  of  tunnel: 

Cast  iron,  8,896.5  pounds  at  .02 $177.93 

Conerede,  21.45  cubic  yards  at  $10 214. 50 

Cement,  6,7  barrels  at  $1.15 .-         7. 70 

$400 .  13  per  lin.  ft. 

Length  of  tunnel,  1,080  ft.  at  $400.13 $432,140.40 


Or  type  "  L  "  as  designed  was  handicapped  $455,338.80  by 
using  cast  iron  instead  of  steel. 

Excess  of  materials  per  lineal  foot  of  tunnel : 

Metal,  12,793  pounds  at  .02 $255 .  86 

Concrete,  16  cubic  yards  at  $10 160 .  00 

Cement,  5  barrels  at  $1.15 5.75 

$421.61  per  lin.  ft. 

Length  of  tunnel,,  1,080  ft.  at  $421.61 $455,338.80 


O'Kourke's  bid  for  type  "  L  "  was  higher  than  McMullen  & 
Hoff's  bid  for  type  "  K  "  only  $83,168.95 ;  hence  we  see  that  if 
type  "  L  "  had  not  been  handicapped  by  an  excessive  amount  of 
materials  the  tunnel  could  have  been  built  in  the  same  form  as 
shown  on  design  "L"  for  $372,169.85  less  than  McMullen  & 
HofPs  bid,  and  be  built  in  the  same  form  at  type  "  L/'  which  has 
20  per  cent  less  of  its  metal  shell  exposed  to  the  action  of  the  salt 
water  and  it  partition  wall's  stability  is  dependent  on  tie  rods 
which  will  sooner  or  later  be  destroyed  by  corrosion. 
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In  regard  to  design  type  "  K."  Mr.  Craven's  letter  of  May  14, 
1912,  shows  that  he  designed  type  "  K  "  with  the  intent  to  have 
the  Lexington  Avenue  ttmnel  constructed  as  the  Detroit  tunnel 
was  constructed. 

But  I  fail  to  find  anything  in  the  contract,  specifications  or 
plans,  under  which  the  contract  was  let,  that  discloses  that  this 
tunnel  would  be  permitted  to  be  built  in  this  manner.  On  the 
contrary,  I  find  that  the  specifications  provide  that  the  concrete 
must  be  allowed  to  harden  and  set  before  it  is  flooded  with  water, 
which  makes  the  manner  of  construction  used  at  Detroit  prohibi- 
tive, because  by  far  the  greater  portion  of  the  concrete  used  to 
build  the  Detroit  structure  was  deposited  in  the  water.  Deposit- 
ing the  concrete  in  the  water  is  one  of  the  prominent  features  of 
the  manner  in  which  the  Detroit  structure  was  built. 

The  Detroit  construction  necessitates  that  the  metal  shells  be 
fastened  together  by  interspaced,  transverse,  rectangular  dia- 
phragms of  steel  plates  and  angle  bars,  the  outer  edges  of  which 
are  coincident  with  the  outer  edges  of  the  concrete  that  is  placed 
around  the  sides  and  on  top  of  the  metal  sbells.  No  diaphragms 
are  shown  on  type  "  K  "  and  the  metal  shells  are  connected  together 
with  lattice  work  attached  to  the  adjacent  flattened  sides  of  the 
tube.  For  the  Detroit  construction  it  is  essential  that  the  outer 
edges  of  the  top  and  sides  of  these  transverse  steel  diaphragms  are 
directly  in  contact  with  the  water  surKmnding  the  structure, 
whereas  type  "  K  "  is  designed  so  that  all  the  steel  is  protected 
from  the  action  upon  it  of  the  salt  "water  by  concrete  at  least  two 
feet  in  thickness.  Therefore,  design  type  "  K,"  as  shown  in  the 
contract  plans,  does  not  show  that  the  Detroit  construction  may 
be  used  to  build  the  Lexington  Avenue  tunnel. 

In  the  Detroit  tunnel  each  of  the  metal  shells,  which  form  the 
tubes  in  which  the  "  tunnel  proper  "  is  constructed,  form  a  complete 
circle,  and  the  ring  of  concrete  or  "  tunnel  proper  "  within  them 
also  forms  a  complete  circle,  but  the  metal  shells  in  type  "  K  " 
design  are  distorted  by  flattening  iheir  adjacent  sides  for  a  height 
of  abo<ut  12  feet,  which  necessitates  distorting  the  form  of  the 
"  tunnel  proper  "  so  that  the  adjacent  side  walls  are  vertical  and 
only  12"  in  thickness,  whereas  the  arch  and  invert  are  cir- 
cular   and    15"    in    thickness.     The    strength    of    the    structure 
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is  greatly  weakened  by  making  these  side  wails  only  12" 
thick  and  vertical  instead  of  circular,  for  there  will  'be  a  greater 
pressure  per  square  foot  on  these  vertical  side  walls  than  there 
will  be  on  the  arch,  which  is  circular  and  15"  in  thickness. 
Although  the  spaces  between  the  adjacent  sides  of  the  metal  shells 
and  the  "  tunnel  proper  "  within  them  is  faulty  construction,  be- 
cause the  porosity  of  the  exterior  concrete  will  permit  the  hydro*- 
static  pressure  to  be  as  great  upon  them  as. though  these  spaces 
were  filled  with  water.  These  vertical  side  walls  if  built  as  shown 
on  plan  type  "  K  "  would  not  have  sufficient  strength  to  withstand 
the  hydrostatic  pressure  that  there  would  be  upon  them.  There 
are  niches  cut  into  the  12-inch  vertical  walls  every  20  feet,  which 
decreases  their  strength.  There  are  no  openings  between  the  inner 
and  the  outer  tubes  in  design  "  K,"  as  there  are  in  type  "  H  "  and 
type  "  L,"  and  as  both  sides  of  inner  tubes  are  flattened  it  reduces 
their  width  so  much  that  in  case  of  an  accident  to  a  train  within 
them  there  would  be  no  escape  for  the  passengers  except  from  the 
ends  of  the  train. 

It  is  obvious  that  if  the  four  metal  shells  in  type  "  K  "  were 
made  to  form  a  complete  circle,  with  a  space  of  two  feet  between 
their  adjacent  sides,  the  width  of  the  total  structure  would  be  so 
great  and  would  require  such  a  great  quantity  of  materials  to  con- 
struct it,  and  would  cost  so  much,  that  it  would  not  be  competitive 
with  the  design  of  tunnel  such  as  that  built  under  the  Harlem 
river  at  145th  street,  which  probably  explains  why  the  strength  of 
the  structure  in  designing  type  "  K  "  was  sacrificed. 

Both  the  Harlem  river  tunnel  at  145th  street  and  the  Detroit 
river  tunnel  were  constructed  by  dredging  a  trench  in  the  bed 
of  the  river,  preparing  a  preliminary  foundation  in  the  bottom  of 
the  trench  with  piles,  then  building  in  the  trench  a  working  cham- 
ber within  which,  after  the  water  had  been  pumped  out,  the  "  tun- 
nel proper  "  was  built.  In  constructing  the  Harlem  river  tunnel 
all  the  concrete  used  in  the  structure  was  put  in  place  in  the  dry, 
and  the  hydrostatic  pressure  was  not  permitted  to  come  upon  the 
bottom  of  the  structure  until  it  was  completed,  which  enabled 
limiting  the  quantity  of  material  required  to  build  the  structure 
to  what  is  necessary  to  overcome  the  buoyancy  of  the  completed 
structure,  which  if  placed  in  a  circular  form  around  an  opening 
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always,  when  submerged,  has  more  strength  than  is  requisite  to 
withstand  the  pressure  of  the  surrounding  medium  upon  the  com- 
pleted structure.  To  provide  for  placing  the  concrete  in  the  dry 
and  allow  it  to  harden  and  set  before  it  is  flooded  with  water, 
enables  building  the  metal  shells  without  spaces  between  them, 
consequently  there  is  no  hydrostatic  pressure  on  the  partition  walla 
between  the  tubes  of  the  completed  tunnel.  Type  "  H  "  and  type 
"  L  "  are  designed  on  this  basis.  Whereas  in  constructing  the 
Detroit  river  tunnel  all  the  concrete  placed  under,  between,  on 
the  sides  and  over  the  top  of  the  metal  shells  was  deposited  in  the 
water;  to  provide  for  placing  concrete  underneath  them  necessi- 
tated that  the  metal  shells  be  placed  three  feet  apart.  The  metal 
shells  were  filled  with  water  until  sufficient  concrete  was  placed 
round  about  them  so  that  its  weight  would  overcome  their  buoy- 
ancy when  unwatered,  which  required  25.5  cubic  yards  of  con- 
crete per  lineal  foot  of  tunnel.  When  the  water  was  pumped  out 
of  the  metal  shells  nine  cubic  yards  of  concrete  per  lineal  foot  of 
tunnel  to  form  the  "  tunnel  proper "  was  placed  within  them, 
which  reduced  the  air  within  the  structure  so  that  the  buoyancy 
of  the  completed  structure  required  the  weight  of  25  cubic  yards 
of  concrete  per  lineal  foot  less  than  was  required  to  overcome  the 
buoyancy  of  the  metal  shells  before  the  "  tunnel  proper "  was 
placed  within  them;  consequently  there  is  25  cubic  yards  of  con- 
crete per  lineal  foot  of  tunnel  in  excess  of  what  is  necessary  to 
overcome  the  buoyancy  of  the  completed  structure  and  provide  the 
requisite  strength,  which  shows  why  so  much  concrete  is  requisite 
in  type  "  K  "  to  permit  of  it  being  constructed  as  per  the  Detroit 
timnel  construction.  Hence,  it  is  obvious  that  type  "  H  "  and 
type  "  L  "  were  handicapped  with  an  excessive  quantity  of  mate- 
rial, a  more  expensive  quality  of  concrete,  and  a  far  more  expen- 
sive and  weighty  form  of  metal,  in  order  to  permit  type  "  K  "  to 
bo  competitive  with  them. 

Although  it  is  well  known  that  concrete  put  in  place  in  air  will 
produce  a  much  better  product  than  concrete  deposited  in  the 
water,  yet  we  find  that  the  exterior  concrete  prescribed  for  type 
"  H  "  and  type  "  L  "  is  of  a  grade  of  one  portion  of  cement,  two 
portions  of  sand,  four  portions  of  broken  stone,  whereas  there  is 
prescribed  for  type  K"  much  cheaper  grade,  one  portion  of 
cement,  three  portions  of  sand,  six  portions  of  broken  stone. 
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In  regard  to  tlie  design  of  Lexington  avemne  tunnel  as  it  was 
built: 

This  design  is  quite  different  from  design  typei  "  K  "  under 
wMch  the  contract  was  let.  It  shows  that  instead  of  the  metal 
shells  being  fastened  together  with  lattice-work  which  is  entirely  em- 
bed<ied  in  the  concrete,  as  shown  in  type  "  K  "  that  the  metal  shells 
are  fastened  together  by  transverse,  rectangular,  diaphragms  di 
steel  and  angle  bars,  the  outer  edges  of  the  concrete  and  are  there- 
fore directly  in  contact  with  the  salt  water  surrounding  the  struc- 
ture. The  weak  flattened  adjacent  sides  of  the  metal  shells  and 
the  weak  flattened  vertical  side  walls  of  the  "  tunnel  proper,"  as 
shown  in  type  "  K,"  are  strengthened  by  bolting  together  the  side 
walls  of  two  adjacent  tubes.  But  as  these  bolts  for  a  greater  part 
of  their  length  pass  through  the  concrete  that  was  deposited  in  the 
water  between  the  metal  shells,  the  action  of  the  salt  water  that 
will  reach  the  bolts  through  the  pores  of  the  said  concrete  will 
soon  eo'trode  them  and  leave  the  weak  side  walls  without  sufficient 
support  to  withstand  the  hydrostatic  pressure  that  there  wiU  be 
against  them.  This  design  does  not  show  a  pile  foundation  under 
the  structure  as  is  shown  on  type  "  K  "  and  demanded  in  section 
47  of  the  specifications. 

On  a  visit  I  made  to  the  work  I  observed  that  the  metal  shells 
were  unpainted  and  their  surface  was  covered  with  rust,  that  is 
to  say,  they  were  permitted  to  commence  corroding  before  they 
were  lowered  into  place.  The  transverse,  rectangular  diaphragms 
placed  upon  the  metal  shells,  about  15  feet  apart,  vrill  fo^rm  a 
conduit  in  the  concrete  on  each  side  of  them  that  will  permit  tbe 
salt  water  to  reach  the  metal  shells  and  corrode  them. 

There  are  no  clauses  in  the  specifications  under  which  the  con- 
tract was  awarded  that  prescribed  how  the  metal  plates  which 
form  the  metal  shells  are  to  be  assembled.  They  are  silent  as  to 
the  length  and  width  of  the  plates,  as  to  how  much  of  a  lap  at  the 
seams  and  whether  at  the  seams  there  shall  be  a  single  or  a  double 
row  of  rivets.  In  fact,  there  are  no  specifications  providing  for 
the  construction  of  the  type  "  K  "  metal  shells,  whereas  on  type 
"  H  "  and  type  "  L  "  plans  there  are  given  full  details  as  to  how 
their  metal  shells  were  to  be  constructed.  In  the  Detroit  tunnel 
the  transverse  rectangular  diaphragms  were  placed  12  feet  apart. 
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Tlie  metal  plates  were  5  feet  in  length  and  were  asseonbled  with 
a  double  row  of  rivets  at  the  seams,  whereas  in  the  Lexington 
avenue  tunnel  the  transverse  diaphragms  are  placed  15  feet  apart, 
the  metal  plates  are  8  feet  in  length  and  are  assembled  vsdth  a 
single  row  of  rivets  at  the  seams,  which  made  a  saving  to  the 
contractors  of  a  large  amount  of  money  but  at  a  great  sacrifice  to 
the  strength  of  the  structure." 

I  present  also  the  letter  of  Strong  &  Mellen,  attorneys,  dated 
August  5,  1913,  addressed  to  Hon.  Douglas  Mathewson,  deputy 
comptroller  stamped  with  the  comptroller's  stamp,  indicating  its 
receipt  at  the  comptroller's  office  on  August  4,-  1914: 

■STEONG  &  MELLEli, 

27  Cedar  Street, 

New  York. 

August,  5,  1913. 
Hon.  Douglas  Mathewson,  Deputy  Comptroller,  280  Broadway^ 
ISTew  York  City : 

Dear  Sir. —  We  have  your  favor  of  July  30th  in  reply  to  our 
letter  of  July  18,th,  written  in  behalf  of  Duncan  D.  McBean.  We 
have  conferred  with  Mr.  McBean  and  as  a  result  desire  to  lay 
before  you  the  following  specific  information.  But  Mr.  McBean 
instructs  us  to  state  to  you  that  in  raising  these  objections  he  has 
no  wish  to  delay  the  work,  as  he  realizes  the  great  public  need  of 
the  earliest  possible  completion  of  the  new  subways. 

As  a  citizen,  and  as  a  contractor  of  long  experience  and  com- 
plete familiarity  with  the  various  methods  of  constructing  sub- 
aqueous tunnels,  he  deems  it  his  duty  to  point  out  departures  from 
the  plans  and  specifications  which,  while  not  lessening  the  cost 
of  the  work  to  the  city,  will  increase  the  profits  of  the  contractors, 
giving  them  an  unfair  advantage  over  others  whose  bids  were 
rejected,  and  will  decrease  the  efficiency  and  safety  of  the 
structure. 

Pirst,  with  reference  to  the  construction  of  the  metal  shells: 

As  built  by  Messrs.  McMuUen  &  Hoff,  the  successful  bidders  for 
the  construction  of  the  Lexington  avenue  Harlem  river  tunnel, 
lie  shells,  so  far  as  completed,  are  not  in  accordance  with  the  con- 
tract plan,  type  "  K,"  as  shown  on  the  contract  drawing  No.  C8K. 
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(a)  The  angle  plates  4:"x3"x%",  "at  splices"  on  the  inside 
of  the  metal  shells  are  not  built  all  around  the  inside  thereof  at 
all  the  splices  of  the  plates  which  form  the  shells. 

('b)  The  metal  lattice^work  shown  on  contract  drawing  No.  CSK 
type  "  K  "  of  the  construction  have  been  entirely  omitted.  The  pur- 
pose of  this  lattice  work  was  to  hold  the  shells  together,  to  brace 
them  apart,  to  hold  them  on  the  same  plane,  and  to  strengthen  their 
flattened  adjacent  sides  every  five  feet  of  their  length. 

In  your  letter  of  July  30th  you  state:  "  It  is  reported  to  me 
that  certain  changes  in  the  manner  of  construction  have  been  made, 
largely  at  the  suggestion  of  the  designing  engineer  of  the  Public 
Service  Commission,  and  that  these  changes  will  increase  the 
strength  of  the  structure  without  increasing  the  price  to  be  paid 
by  the  city." 

It  is  obvious  to  an  engineer,  our  client  states,  that  the  departure 
from  the  contract  drawing  above  referred  to  with  respect  to  the 
angle  plates  tends  to  decrease  the  strength  of  the  shells,  the  amount 
of  steel  to  be  installed  by  the  contractors,  and,  therefore,  to  de- 
crease the  cost  of  the  work  to  the  contractors  at  the  expense  of 
structural  efficiency. 

The  omission  of  the  lattice  work  likewise  tends  to  decrease  the 
efficiency  of  the  structure  of  the  shells,  to  decrease  the  amount  of 
steel  to  be  supplied  by  the  contractors,  and,  therefore,  to  decrease 
the  cost  of  the  work  to  the  contractors  at  the  expense  of  structural 
efficiency. 

In  a  work  of  this  character  the  maximum  structural  efficiency 
is  essential  to  the  safety  of  the  public  use  of  the  subway. 

IsTot  only  has  the  plan  of  construction  shown  on  the  contract 
drawing  referred  to  been  departed  from  in  the  foregoing  par- 
ticulars, but  also  the  method  of  placing  the  concrete  around  the 
metal  shells  authorized  by  the  specifications  has  been  or  is  about 
to  be  departed  from,  as  will  be  made  clear  by  the  following  state- 
ment furnished  to  us  by  our  client : 

The  exteriors  of  the  metal  shells  have  been  divided  by  the  con- 
tractors into  longitudinal  compartments,  each  about  twelve  feet  in 
length.  The  division  has  been  effected  by  riveting  to  the  outside 
of  each  of  the  four  shells,  at  points  about  12  feet  apart,  longi- 
tudinally, rectangular,  vertical,  thin  solid  steel  forms  whose  only 
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purpose  can  be  to  mould  and  support  the  concrete  while  being 
placed.  These  forms  are  not  removable,  as  they  are  riveted  to  the 
shells,  and  consequently  -when  surrounded  by  concrete  vnll  become 
a  part  of  the  structure.  Similar  forms  were  used  in  the  con- 
struction of  the  tunnel  built  under  the  Detroit  river  at  Detroit, 
Michigan,  not  only  for  the  purpose  of  confining  the  concrete  into 
compartments,  but  also  for  the  purpose  of  performing  the  function 
which  the  lattice  work  shown  on  contract  drawing  ISTo.  C8K  in 
this  case  was  designed  to  perform.  It  must  have  been  known  to 
the  designing  engineer  of  the  Lexington  avenue  tunnel  that  forms 
were  used  at  Detroit  as  an  essential  feature  of  the  tremie  process 
of  which  Mr.  Hoff,  one  of  the  contractors  here,  wrote  that  to  their 
use  "  the  success  at  Detroit  is  to  be  attributed."  If  the  tremie 
process  of  placing  the  concrete  about  the  metal  shells  was  intended 
to  be  allowed,  the  specifications  of  the  present  contract  should 
either  specifically  or  by  fair  indifference  have  been  framed  with 
that  intent  in  view,  so  that  bidders  for  the  work  could  have  pre- 
pared their  bids  accordingly.  It  therefore  becomes  necessary  to 
examine  the  specifications  for  the  purpose  of  ascertaining  whether 
they  contain  authority  specifically,  or  by  fair  inference,  for  the 
use  of  the  tremie  process  which  it  is  apparent  Messrs.  McMullen 
&  Hoff  are  preparing  to  use,  from  the  fact  that  they  have  placed 
tremie  scows  at  the  site  of  the  work  and  they  have  been  permitted 
to  place  the  forms  above  referred  to  in  the  steel  structure. 

The  specifications  for  the  construction  of  section  l^o.  14  of  the 
Lexington  avenue  route,  that  is  to  say,  tunnels  under  the  Harlem 
river  and  their  approaches,  are  before  us  as  we  write.  Section 
Wo.  1  reads  that  the  specifications  and  contract  drawings,  taken 
in  connection  vsdth  the  other  provisions  of  the  contract,  "  are  in- 
tended by  the  Oommission  to  be  full  and  comprehensive,  and  to 
show  all  the  work  required  to  be  done  *  *  and,  *  *  * 
as  indicating  the  amount  of  work,  its  nature  and  the  method  of 
construction  so  far  as  the  same  are  now  distinctly  apprehended." 

Section  ISTo.  2  provides  that  the  contractors  shall  construct  and 
complete  the  railroad  strictly  in  accordance  with  the  requirements 
of  the  specifications. 

By  Article  XIV  the  Commission  reserves  the  right,  during  the 
progress  of  the  work,  to  amplify  the  plans;  and,  by  Article  XV, 
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the  further  right  to  alter  in  amy  way  it  may  deem  iiecess.ary  for 
the  public  interests,  contract  drawings  in  part  or  altogether,  at 
any  time  during  the  progress  of  the  work.  Section  Ifo.  4  of  the 
specifications  provides  that  the  sections  and  dimensions  shown 
on  the  contract  drawings  are  typical  and  applicable  to  the  greater 
part  of  the  work,  but  where  changes  are  deemed  necessary,  they 
may  be  ordered  under  Article  XV,  and  the  engineer  shall  issue 
such  plans  and  specifications  as  may  be  necessary. 

Any  alterations,  therefore,  of  the  drawings  are  limited  by  the 
requirement  that  they  shall  be  necessary  in  the  opinion  of  the 
Commission  "  for  the  public  interest."  If  our  client  is  right  in 
stating  that  the  omission  of  the  angle  plates  from  the  interior  and 
the  lattice  work  from  the  exterior  of  the  shell  tends  to  increase 
the  profits  of  the  contractors  at  the  expense  of  structural  efficiency, 
it  cannot  be  claimed  that  the  alteration  is  for  the  public  interests, 
and  it  certainly  constitutes  an  alteration  in  a  material  respect, 
both  as  to  cost  and  design. 

Where  a  statute  or  contract  vests  discretion  in  an  administrative 
officer,  the  law  requires  that  it  be  exercised  in  good  faith  and 
reasonably,  and  does  not  consider  the  mere  arbitrary  exercise 
thereof  as  being  in  good  faith  or  reasonable. 

Section  ISTo.  14  of  the  specifications  states  that  it  is  the  very 
essence  of  them  to  secure  a  railroad  structure  underground  which 
shall  be  free  from  the  percolation  of  ground  or  outside  water,  and 
that  the  mixing  and  placing  of  the  concrete  shall  be  with  this  end 
in  view. 

Section  No.  96  deals  particularly  with  the  Harlem  river  tunnels, 
stating  that  the  work  is  more  particularly  indicated  on  the  contract 
drawings. 

Section  No.  101  provides  that  all  methods  of  constructing  the 
tunnels  shall  be  subject  to  the  approval  of  the  engineer  and  may 
be  changed  from  time  to  time  if,  in  his  judgment,  the  local  condi- 
tions so  require.  This  must  necessarily  refer  to  changes  which 
become  necessary  in  the  event  that  unforeseen  conditions  or  con- 
tingencies larisa  The  change  in  the  method  of  placing  the  con- 
crete, to  which  we  are  now  calling  your  attention,  cannot  be  due 
to  unforeseen  contingencies  or  conditions  which  have  arisen  since 
the  contract  was  let  or  during  the  progress  of  the  work,  for  the 
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reason  that  the  shells  have  not  yet  been  put  in  place  and  the 
design  of  type  "  K "  shown  on  the  contract  drawing,  and  the 
method  of  construction  contained  in  the  specifications  are  both 
capable  of  being  precisely  complied  with,  especially  in  view  of 
the  earlier  experience  in  subway  construction  under  the  Harlem 
river. 

The  method  of  laying  the  concrete  is  stated  in  subdivision  ISTo. 
12  of  the  specifications,  beginning  with  secticm  No.  141.  Sec- 
tion No.  147  provides  that  the  concrete  for  the  tunnels  under  the 
river  will  be  as  indicated  on  the  plans.  This  refers  to  the  com- 
position of  the  concrete,  which  is  shown  on  contract  drawing  'So. 
C8K  as  one  part  of  cement,  three  parts  of  sand  and  six  parts  of 
stone. 

Section  ISTo.  151  provides  that  the  concrete  shall  be  placed,  im- 
mediately after  mixing,  in  layers  as  directed  l>y  the  engineer,  and 
shall  be  thoroughly  "compacted  throughout  the  mass  by  ramming 
or  spading,  special  tamping  bars  or  tools  being  used  as  approved 
by  the  engineer;  that  the  amount  of  water  used  in  making  the 
concrete  shall  be  as  approved  by  the  engineer,  and  ramming  shall 
be  continued  until  the  water  flushes  the  surface;  as  a  rule,  how- 
ever, concrete  shall  be  placed  wet. 

■Section  No.  153  is  as  follows: 

"  The  concrete  shall  be  allowed  to  set  for  twelve  (12)  hours,  or 
more,  if  so  directed,  before  any  work  shall  be  laid  upon  it ;  and  no 
walking  over  or  woiking  upon  it  shall  be  allowed  while  it  is  set- 
ting. Concrete  shall  not  be  flooded  with  water  before  being 
thoroughly  set." 

Our  client  assures  us  that  it  is  a  wdll-knowa  engineering  fact 
that  concrete  cannot  be  placed  below  the  surface  of  water  by  the 
tremie  process  without  being  exposed  to  or  flooded  with  the  water. 

Section  No.  156  provides  that  in  all  cases  of  joining  old  with 
new  work,  the  old  surfaces  shall  be  thoroughly  cleaned  and  wet 
and  a  coating  of  mortar  or  cement  shall  be  applied,  if  required, 
before  placing  the  concrete. 

Section  No.  157  requires  that  suitable  forms  shall  be  provided 
by  the  contractors  to  support  concrete  while  being  placed  in  the 
walls  or  roofs,  and  that  these  forms  shall  be  immediately  replaced 
by  new  ones  as  soon  as  they  commence  to  lose  their  proper  shape. 
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Before  being  used  they  shall  be  carefully  cleaned  of  cement  and 
dirt  in  order  to  provide  a  perfectly  smootli  face  to  tbe  exposed 
surface  of  tbe  concrete.  Tbey  may  be  made  of  wood  or  of  metals 
sufficiently  thick  to  retain  their  shape  without  the  use  of  wood. 

Section  No.  161  provides  that  the  forms  shall  be  set  true  to  line, 
firmly  secured,  and  be  so  tight  as  not  to  allow  water  in  the  mortar 
to  escape;  that  they  shall  be  thoroughly  wet  before  placing  the 
concrete  and  shall  'be  removed  as  soon  after  the  concrete  has  been 
placed  as  in  the  judgment  of  the  engineer  may  be  done  with  safety 
to  the  work. 

Section  'No.  164  states  the  intention  of  the  specifications  to 
be  to  obtain  impervious  to  water  and  that  the  concrete  shall  be 
mixed  and  deposited  with  this  end  in  view. 

Our  client  contends  that  the  use  of  the  tremie  process  must  lead 
to  clear  violations  of  these  specifications.  The  concrete  forms  in 
this  case,  as  above  stated,  have  been  riveted  to  the  metal  shells 
and  therefore  cannot  be  removed.  They  are  made  of  steel  and 
are  exposed  to  the  action  of  salt  water  and  sewerage  gas,  which 
will  soon  corrode  them  and  leave  only  streaks  of  rust  in  their  place. 
Their  use  when  built  into  the  concrete,  as  must  necessarily  be  the 
case,  cannot  produce  as  strong  a  tunnel  as  if  the  concrete  was 
placed  in  accordance  with  the  requirements  of  the  specifications, 
because  these  forms  separate  the  concrete  into  compartments  each 
about  twelve  feet  in  length,  thus  destroying  the  longitudinal  bond 
and  continuity  of  the  concrete  walls  and  roof,  which  form  the 
tunnel  structure  outside  of  and  around  the  shells. 

To  deposit  the  concrete  into  a  roofless  and  bothomless  compart- 
ment, as  it  is  proposed  to  do  by  the  tremie  process,  will  be  in  direct 
violation  of  section  No.  161  of  the  specifications,  in  that  the  con- 
crete forms  will  not  be  so  tight  as  not  to  allow  water  in  the  mortar 
to  escape.  The  concrete  will  necessarily  be  deposited  in  the  com- 
partments while  they  are  filled  with  water  and  the  bottom  layer 
will  be  deposited  in  the  mud  and  sewerage  matter  at  the  bottom 
of  the  dredged  trench,  which  obviously  will  not  be  clean  of  all 
debris  and  dirt,  in  direct  violation  of  section  No.  154  of  the 
specifications. 

Our  client  submits  that  the  clear  intention  of  the  specifications 
is  that  the  concrete  shall  be  laid  by  some  process  that  would  allow 
it  to  be  laid  in  the  air,  free,  absolutely,  from  contact  with  the 
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river  water  until  after  it  should  be  thoroughly  set.  Clearly  the 
concrete  placed  about  the  shells  by  the  tremie  process  after  they 
shall  have  been  sunk  in  the  river  cannot  be  "  impervious  to 
water."  The  water  of  the  Harlem  river,  containing  all  kinds  of 
sewerage  matter,  must  necessarily  impair  the  strength  of  the  con- 
crete while  being  laid  by  the  tremie  process. 

Without  unduly  prolonging  this  letter,  it  must  be  apparent  that 
the  particular  instances  above  referred  to  indicate  that  the  speci- 
fications have  not  been  and  are  not  being  complied  with,  and  that 
the  changes  in  the  manner  of  construction  which  have  been  made 
at  the  suggestion  of  the  designing  engineer  of  the  Public  Service 
Commission  will  tend  to  decrease  rather  than  increase  the  strength 
of  the  structure,  even  though  the  price  to  the  city  may  not  be 
increased  thereby. 

Our  client  submits  that  it  must  be  obAdous  that  the  bids  for  the 
work,  including  that  of  the  successful  bidders,  would  have  been 
much  lower  if  the  specifications  had  in  terms  or  by  fair  inference 
permitted  the  use  of  the  tremie  process.  If  the  contractors  are 
permitted  to  use  that  process  now  they  will  be  given  an  advantage 
of  several  hundred  thousand  dollars  over  their  competitors,  and 
a  tunnel  very  much  inferior  to  one  built  strictly  in  accordance 
with  the  requirements  of  the  specifications  will  result.  We  are 
assured  that  the  specifications  and  contract  drawings  can  be  strictly 
adhered  to  and  the  concrete  be  placed  in  every  particular  in  accord- 
ance therewith,  either  by  using  the  old  cofferdam  method  of  con- 
struction or  the  method  used  in  constructing  the  existing  subway 
tunnel  under  the  Harlem  river,  or  the  method  suggested  by  Mr. 
O'Eourke,  one  of  the  bidders  for  this  work. 

If  our  client  is  correct,  we  submit  that  in  order  to  avoid  delay 
in  the  completion  of  the  subway  Messrs.  McMuUen  &  Hoff  should 
be  required  to  follow  the  specifications  and  contract  drawings 
without  delay.  We  trust,  therefor,  that  your  engineers  will  in- 
quire into  the  matter  forthwith,  as  it  is  of  the  utmost  importance 
that  the  moneys  appropriated  for  building  the  new  tunnel  shall 
not  be  expended  for  a  tunnel  not  built  in  compliance  with  the 
requirements  of  the  specifications  and  contract  drawings. 

Tours  very  truly, 

(Signed)     Strong  &  Mellen. 
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I  introduce  in  evidence  a  letter  written  by  Mr.  E.  Walter 
Creuzbanr  produced  from  the  files  of  the  comptroller's  office,  dated 
May  28,  1912,  to  Hon.  William  A.  Premdeo-gast,  comptroller,  the 
city  of  New  York: 

Under  resolution  of  the  Board  of  Estimate  of  the  23d  inst.  the 
question  of  consenting  to  an  award  of  contract  by  the  Public 
Service  Commission  for  section  14,  route  5,  of  the  Lexington  ave- 
nue subway,  under  type  "  K  "  plan,  has  been  referred  to  the  comp- 
troller for  consideration  and  report.  Proposals  had  been  invited 
on  three  different  designs  for  1080  feet  of  this  section  of  the 
subway  where  it  is  to  run  under  the  Harlem  river. 

On  behalf  of  the  John  F.  Stevens  Construction  Company,  the 
low  bidder  for  one  of  the  designs  specified  by  the  Commission,  and 
after  careful  study  of  the  methods  required  to  carry  out  the  plans 
of  the  Commission,  the  results  possible  of  accomplishment  and  the 
general  efficiency  and  availability  of  the  different  designs,  I  beg 
to  submit  certain  reasons  which  in  my  judgment  form  sufficient 
basis  for  the  following  conclusions: 

A.  That  the  proposed  award  to  Arthur  McMuUen  and  Olaf 
Hoff,  the  low  bidders  on  type  "  K,"  should  not  be  approved  be- 
cause it  is  not  the  lowest  and  best  bid  for  the  city  of  New  York. 

B.  That  the  type  known  as  "  H  "  has  sufficient  advantages  to 
warrant  the  expenditure  by  the  city  of  far  more  than  the  difference 
in  the  low  bid  of  this  and  type  "  K." 

C.  That  the  approval  of  the  award  by  the  Public  Service  Com- 
mission (to  Arthur  McMullen  and  Olaf  Hoff  should  therefore  be 
refused  and  the  Public  Service  Commission  should  be  requested 
to  reconsider  such  award. 

I  submit  that  the  Board  of  Estimate  should  now  approve  this 
large  investment  by  the  city  only  after  careful  consideration  of 
each  of  the  three  designs,  and  of  the  methods  of  construction,  made 
necessary  in  producing  what  the  designs  show,  so  far  as  fixed 
methods  control  the  quality,  character  and  permanency  of  the  best 
work  procurable  under  the  design. 

Various  features  of  these  tunnels,  of  cross  connections,  or  lack 
of  cross  connections  between  tracks,  and  the  safety  sidewalks  at 
the  high  level,  will  also  I  believe  appeal  to  the  board  as  of  great 
importance.     It  is  not  a  case  of  asking  consideration  for  a  high 
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bidder ;  it  is  for  fair  consideration  of  value  of  the  investment  by 
the  city  and  for  adoption  of  the  lowest  proposal  for  the  best  design. 

History. 

The  Public  Service  Commission  prepared  in  1910  certain  de- 
signs for  this  vt^ork  and  considered  an  award  to  Arthur  MoMuUen 
on  type  "  K."  No  award  w;as  made  and  in  part  at  the  suggestion 
of  the  comptroller  certain  changes  were  made  in  the  plans. 

The  benefit  of  such  revision  is  evident  from  the  difference  in  the 
bids,  a  small  proportion  being  for  change  in  headroom  of  subway: 

Type  "  H."       Type  "  K." 

Original  low  bid $5,748,608         $4,823,513 

Present  low  bid 4,207,198  3,889,775 

Difference  in  Types. 

The  basis  of  the  bidding  is  clearly  illustrated  by  the  attached 
sheet  where  the  three  contract  designs  are  assembled.  From  this 
it  will  be  seen  that  the  two  major  points  of  difference  in  design 
are: 

1.  Type  "  H." —  A  paid  of  twin  tubes  built  in  two  separate  con- 
crete jackets.  Types  "K"  and  "  L." — A  single  structure  con- 
taining four  tubes  in  a  single  concrete  jacket. 

2.  Types  "  H  "  and  "  L  "  have  heavy  cast  iron  lining.  Type 
"  K  "  has  light  steel  plate  lining. 

Types  "  H:  "  and  "  L  "  are  designed  to  be  built  by  '  the  roof 
method  of  caisson  construction  permitting  all  work  to  be  done  in 
the  open.  Type  "  K  "  is  designed  to  be  built  by  the  outside  con- 
struction of  the  steel  tubes,  sinking  them  in  water  onto  a  founda- 
tion prepared  by  dredging  and  surrounding  them  by  concrete 
deposited  in  water. 

The  real  question  in  the  previous  letting  and  which  now  comes 
up  again  was  as  to  the  desirability  of  the  two  methods  of  con- 
struction, the  open  method,  which  was  successfully  followed  in  the 
Harlem  tubes  now  in  use,  or  the  working  in  water  method,  which 
was  used  in  the  Detroit  river  tunnel. 

There  are  many  details  and  structural  differences  which  will  be 
referred  to  beyond,  but  the  effect  on  the  possible  results  of  the 
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methods  which  must  be  followed  has  great  impoTtance  in  the  deter- 
mination of  the  most  advantageous  design.  It  is  not  sufficient  to 
assume  perfection  of  execution  of  design,  but  it  is  necessary  to 
determine  as  to  the  relative  advantages  under  the  conditions  which 
will  probably  exist. 

Foundation. 

In  building  either  type  of  tunnel  a  broad  trench  must  be  dredged 
across  the  river  about  35  feet  deep  for  "  K  "  and  25  feet  deep 
for  "  H."  In  "  H  "  the  remainder  of  the  excavation  is  taken  out 
by  pick  and  shovel. 

In  type  "  H  "  the  upper  half  or  roof  of  the  tunnel  is  built  in 
sections  which  are  bulkheaded  at  the  ends  and  sunk  to  final  position 
on  heavy  sheet  piling  previously  driven  along  the  sides  of  the  trench. 
The  tunnel  top.  itself  then  acts  as  a  caisson,  or  diving  bell,  and 
the  remainder  of  the  excavation  and  construction  of  foundation  is 
carried  on  by  ordinary  methods  in  the  air,  every  foot  of  the  founda- 
tion being  open  to  the  fullest  inspection  at  all  times,  thus  eliminat- 
ing any  uncertainty  as  to  the  strength  or  durability  of  the  struc- 
turq.  Unexpected  soft  pockets  or  irregularities  impossible  of  dis- 
covery in  50  feet  of  turbid  water  are  by  this  method  exposed  to 
direct  view,  and  their  correction  is  readily  possible  by  the  use  of 
extra  concrete,  or  concrete  or  metal  piles,  etc. 

With  type  "  K  "  there  is  no  certainty  as  to  the  foundation.  The 
deep  trench  needed  to  reach  sub-grade  is  first  dug  through  the 
deposited  silt,  sewage  and  original  river  bottom.  This  trench, 
over  76  feet  wide,  must  then  be  kept  open  in  a  tidal  stream  where 
every  tide  washed  material  in  and  out.  Into  this  trench  the  com- 
pleted steel  structure  has  to  be  sunk  and  placed  on  temporary 
foundations  theoretically  two  feet  three  inches  above  the  bottom  of 
the  trench.  Under  the  swing  of  the  Harlem  river  there  will  be 
a  continual  eddying  around  these  tubes  eroding  the  bottom  and 
sides  of  the  trench  in  some  places  and  depositing  silt,  sewage,  etc., 
in  others.  Into  this  eddying  water  concrete  must  then  be  de- 
posited to  form  a  jacket  around  the  tubes.  Of  necessity  this 
jacket  will  be  irregular  in  character  and  extent.  That  it  must  be 
porous  and  permeable  is  certain.  Mr.  Hoff  states  that  the  Detroit 
river  design  contemplated  such  porosity  (Trans.  Am.  Soc.  Civil 
Engrs.,  Dec.  7,  1911).     Mr.  W.  S.  Kinnear,  engineer  on  the 
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Detroit  work,  stated  (Trans.  Am.  Soc.  'Civil  Engrs.,  Dec, 
1911)  that  the  concrete  under  the  Detroit  river  tubes  varied  from 
one  to  six  feet  in  thickness.  The  intention  was  to  make  it  of 
uniform  thickness. 

All  of  the  foundation  work  with  type  "  K  "  is  of  necessity  done 
more  than  50  feet  below  a  tidal  stream,  in  which,  owing  to  its 
turbidity,  a  diver  will  have  great  diiEculty  in  making  an  examina- 
tion, and  no  examination  is  practicable  after  the  tubes  have  been 
once  sunk  into  the  trench.  During  the  time  of  actual  foundation 
construction  the  conditions  will  be  practically  unknown. 

Concrete  Jacket. 

The  concrete  jacket  around  the  tubes  serves  several  purposes: 

1.  It  is  the  real  strength  of  the  structure  in  the  type  "  K " 
design.  Without  it  the  liability  of  collapse,  due  to  settlement  or 
other  disturbance,  would  become  great  if  not  certain. 

2.  It  serves  to  protect  the  metal  tube  from  contact  with  the 
salt  water  and  consequent  corrosion. 

3.  It  absorbs  the  hydrostatic  pressure  which  the  steel  structure 
cannot  carry. 

In  so  far  as  it  is  well  built  the  jacket  will  fulfill  its  functions, 
but  it  must  be  dense  perfect  concrete  of  the  designed  thickness  to 
accomplish  these  results. 

The  relative  certainty  of  concrete  construction  in  the  open  under 
certain  inspection  and  of  that  requiring  deposit  in  50  feet  of  tidal 
water  is  self-evident.  This  becomes  of  even  greater  importance 
in  view  of  the  light  steel  tube  in  type  "  K  "  than  would  otherwise 
be  the  case. 

Type  "  K  "  has  six  vertical  steel  plate  diaphragms  11  feet  9 
inches  high.  These  plates  cannot  withstand  the  hydrostatic 
pressure.  Yet  they  are  supported  by  only  a  12-inch  wall  of  con- 
crete, the  resistance  of  which  is  practically  nothing,  and  dependence 
is  placed  on  the  cutting  off  of  the  hydrostatic  pressure  by  1.3.6 
concrete  deposited  under  50  feet  of  water  in  a  pocket  only  2  feet 
wide  and  ov  erll  feet  deep  Even  under  open  air  conditions  the 
effectiveness  of  such  construction  might  be  questioned. 

In  this  connection  I  wish  to  call  attention  to  certain  features  of 
the  design  which  I  am  unable  to  explain,  viz. : 
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For  tlie  design  involving  deposit  under  water  1.3.6  concrete  is 
specified,  while  for  the  design  permitting  the  construction  in  the 
open  and  under  which  the  greatest  certainty  is  possible,  the  Com- 
mission has  required  1.2.4  concrete.  The  difference  in  cement 
alone  is  over  $25,000  in  favor  of  type  "  K  "  under  conditions  in 
which  engineers  will  generally  agree  the  requirements  should  have 
been  reversed. 

Lming. 

Type  "  K  "  has  a  steel  lining  made  of  3/8"  plate  with  light 
angles  at  joints  only.  Type  "  H  "  has  a  cast  iron  lining  one  inch 
thick  with  frequent  heavy  ribs. 

It  is  well  known  that  the  steel  tubes  alone  will  not  stand  up 
under  the  hydrostatic  pressure,  and  reliance  is  placed  on  the  con- 
crete placed  inside,  15  inches  thick  in  the  crown  and  12  inches 
thick  at  the  side  wall,  with  niches  reducing  that  concrete  wall  to 
three  inches  thick  every  twenty  feet.  The  city  of  New  York  has 
never  faced  a  more  serious  question  of  policy.  It  is  to  build  a 
structure  through  which  its  citizens  must  pass  under  fity  feet  of 
water,  and  it  considers  the  adoption  of  a  design  depending  for  real 
protection  against  flooding  on  a  concrete  lining  three  to  fifteen 
inches  thick.  . 

Type  "  H  "  has  a  cast  iron  lining  of  ample  strength  to  carry 
the  loads,  as  has  been  well  shown  in  the  many  existing  railway 
tubes  where  such  cast  iron  plates  carry  a  similar  pressure  without 
outside  concrete  jacket.  Yet  this  design  is  forced  by  the  Com- 
mission to  carry  the  burden  of  more  concrete  of  a  more  expensive 
mix  than  is  required  for  type  "  K." 

If  a  steel  tube  was  satisfactory,  why  did  the  Public  Service 
Commission  not  permit  its  use  in  place  of  cast  iron  in  type  "  H  ?  " 
By  its  use  the  difference  in  cost  of  metal  alone  at  the  market  price 
would  have  been  over  $410,000. 

In  the  Detroit  river  tunnel  the  steel  tube  was  a  true  complete 
circle  designed  to  resist  the  full  hydrostatic  pressure,  but  this 
pressure  does  not  appear  to  have  been  sufficiently  provided  for  in 
the  plans  of  the  Public  Service  Commission. 

The  water  of  the  Harlem  river  is  exceptionally  bad  in  its  effect 
on  steel  plates.  On  the  flushing  tunnel  of  the  Gowanus  canal  the 
writer  was  forced  to  adopt  copper  gratings  on  account  of  the 
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excessive  corrosion  of  wrought  iron  by  a  vrater  highly  charged 
with  sewage,  chemical  and  factory  waste,  and  to  a  large  degree 
similar  to  the  Harlem  river  water.  Yet  with  type  "  K  "  a  con- 
crete protective  covering,  less  effective  owing  to  its  mix  and  method 
of  deposit,  is  used  to  surround  a  3/8"  steel  lining,  which  is  notably 
less  resistant  to  corrosion  than  cast  iron,  and  in  type  "  H  "  a 
better  jacket  is  required  to  cover  a  tube  made  of  cast  iron  plates 
one  inch  thick. 

Operating  and  General  Features. 

The  advantages  of  independent  twin  tunnels  as  compared  with 
one  interconnecting  set  of  four  tubes  is  evident.  With  the  latter 
a  break  or  flood  of  one  affects  all.  This  might  occur  through  set- 
tlement of  foundation,  break  of  water  main,  corrosion  of  lining, 
or  any  other  disturbance.  From  the  viewpoint  of  continuity  and 
permanence  of  service  this  is  of  great  importance. 

In  type  "  H  "  four  high  level  sidewalks  are  provided.  These 
are  readily  accessible  from  car  platforms  or  windows.  The  other 
types  have  only  two  such  sidewalks  in  the  outer  tubes.  Passengers 
in  the  inner  tubes  have  no  such  protection.  The  importance  of 
such  provision  was  shown  by  the  Paris  subway  disaster  of  August 
10,  1903,  since  when  the  Pennsylvania  Railway  has  spent  hun- 
dreds of  thousands  of  dollars  to  provide  the  necessary  walks  at  the 
car  window  level. 

Type  "  H  "  provides  ready  places  of  retreat  for  workmen  every 
20  feet.  Type  "  K "  provides  only  a  niche  of  doubtful  value 
owing  to  its  limited  size. 

Type  "  H  "  provides  cross  connections  between  the  two  tubes 
of  a  pair  every  20  feet,  thus  insuring  a  free  passageway  in  case 
of  block  on  one  line.  Type  "  K  "  calls  for  two  cross  connections 
only,  in  the  total  distance  of  1080  feet.  This  very  essential  omis- 
sion can  and  probably  would  be  supplied  by  a  change  in  the  plans 
involving  construction  of  many  more  connections.  Such  a  change 
will  add  materially  to  the  cost  and  will  be  paid  for  as  an  extra. 
What  is  the  limit  of  such  an  extra?  Is  a  design  requiring  it 
acceptable  ? 

I  might  continue  further  to  point  out  various  features  of  more 
or  less  importance  from  a  technical  and  practical  point  of  view, 

6—44 
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but  I  believe  that  the  information  presented  above  warrants  the 
propositions  I  have  advanced  as  to  the  proper  procedure  of  the 
comptroller  under  the  conditions. 

This  contract  was  to  be  awarded  to  the  lowest  bidder  after  a 
comparison  of  the  various  bids  on  the  several  types.  The  invita- 
tion to  contractors  by  the  Public  Service  Commissian  states: 
"After  the  comparison  of  the  bids  the  Commission  will  determine 
which  of  such  types  should  be  adopted."  It  is  now  proposed  to 
award  the  work  on  the  basis  of  a  bid  for  a  type  of  construction 
materially  less  advantageous,  notably  less  strong,  containing  prac- 
tically half  a  million  dollars  less  value  in  material  and  requiring 
changes  in  design  involving  claims  for  extras  for  an  unknown 
amount.  Such  action  is  certain  to  result  to  the  disadvantage  of 
the  city,  and  it  is  within  the  purpose  and  duty  of  your  office  to 
prevent. 

I  desire  to  point  out  that  this  communication  is  solely  directed 
to  the  advantages  of  type  "  H  "  design  as  compared  with  the  others 
under  the  conditions  which  will  be  found  in  actual  construction. 
I  do  not  desire  to  raise  any  question  as  to  the  efficiency  or  ability 
of  the  bidders,  nor  as  to  the  good  faith  of  all  connected  with  the 
problem.  I  simply  wish  to  bring  these  matters  to  your  attention 
in  order  that  the  full  benefits  of  type  "  H  "  may  be  clearly  under- 
stood and  because  both  as  the  representative  of  the  John  F.  Stevens 
Construction  Company  and  as  an  engineer  connected  for  some  time 
with  the  city  in  a  capacity  where  I  was  called  upon  to  give  these 
matters  official  consideration,  I  believe  that  the  city  will  be  best 
served  by  the  acceptance  of  the  .lowest  bid  on  type  "  H." 

Now,  in  the  same  manner  I  have  made  arrangements  with  an 
eminent  engineer  to  testify  as  to  his  personal  observations  of  this 
tunnel  and  give  his  professional  opinion  upon  it,  but  he  has  been 
detained  in  the  trial  of  a  case  in  ISTew  Jersey  and  it  will  be  neces- 
sary for  me  to  procure  his  testimony  or  some  statement  from  him 
and  introduce  it  into  the  record  later.  It  is  Professor  Carpenter 
of  Cornell  University. 

We  have  produced  this  morning  as  a  witness  Mr.  Henry  H. 
Edgerton,  who  will  testify  concerning  the  gas  and  electricity  in 
the  city  of  New  York.  Mr.  Edgerton  is  an  expert  and  that  will 
appear  in  his  testimony.     He  has  promised  after  the  hearing  to 
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submit  a  brief  statement  giving  complete  data  in  connection  with 
his  testimony. 

By  Mr.  Moss: 

Q.  What  experience  have  you  had  in  matters  of  public  lighting 
in  the  city  of  JSTew  York  and  elsewhere  ?  A.  I  have  been  informed 
in  regard  to  the  cost  of  lighting  in  the  city  of  ISTew  York  since 
18'72. 

Q.  Since  1872,  yes.  And  have  you  been  employed  by  the  State 
of  New  York  in  investigations  ?  A.  I  was  expert  for  the  State  of 
New  York  and  also  for  the  city  in  the  80-cent  gas  case. 

Q.  And  did  you  give  testimony  in  the  Hughes  investigation? 
A.  I  attended  and  made  notes  in  regard  to  the  Hughes  investiga- 
tion. I  talked  with  Mr.  Hughes  in  regard  to  it,  with  the  result 
that  the  next  day  I  received  a  telegram  from  the  Attorney-General 
of  the  State  to  come  to  ISTew  York  with  a  view  to  testifying  in  the 
case. 

Q.  Yes.  You  have  given  almost  your  undivided  attention  to 
this  subject  for  a  number  of  years  past?    A.  Ever  since  1865. 

Q.  But  in  the  last  fifteen  or  twenty  years  you  practically  occu- 
pied your  entire  time?  A.  Entire  time  since  1882.  I  was  chief 
engineer  and  chemist  of  the  United  Gas  Company  and  after  that 
was  with  the  General  Electric  Company  and  have  been  with  other 
concerns  in  conducting  investigations,  but  more  particularly  with 
regard  to  the  costs  of  operations  and  large  matters  of  that  kinJ. 

Q.  And  now,  Mr.  Edgerton,  as  you  have  talked  these  matters 
over  with  Mr.  Klein,  and  he  understands  you  and  you  understand 
him,  I  am  going  to  ask  him  to  present  the  questions  to  you. 

Mr.  Klein. —  Have  yO'U  inquired  into  the  different  phases  of 
electric  lighting  in  the  city  of  New  York  ?  A.  Yes.  I  have  gone 
into  the  subject  very  carefully.  Wy  testimony  in  the  New  York 
Edison  case  was  instrumental  in 'showing  some  of  the  peculiarities 
of  the  charges  for  current  and  also  in  the  Brooklyn  Edison 
Company. 

Q.  Well,  you  found  that  rates  for  current  varied  greatly,  didn't 
you  ?  A.  Yes.  They  vary  from  seventy-five  hundredths  of  a  cent 
per  kilowatt  hour  up  to  twelve  cents. 

Q.  And  who  pays  the  highest  rate?  A.  The  highest  rate  is 
paid  by  what  is  called  the  meter  consumers  and  the  next  highest 
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by  the  residential  consumers,  and  so  on  down  the  line,  although 
all  consumers  pay  high  rates  before  they  get  a  chance  at  the  low 
rates.  That  is,  all  the  consumers  using  the  curi-ent  for  business 
purposes,  lighting  the  streets,  etc.,  pay  first  the  high  rate  before 
getting  down  step  by  step  to  the  lower  rates. 

Q.  Did  you  prepare  any  statistics  to  show  what  proportion  of 
the  income  of  the  electrical  companies  is  derived  from  the  small 
consumers  and  what  proportion  of  the  current  those  consumers 
use  as  compared  with  the  rate  paid  by  the  large  consumers  and 
the  proportion  of  current  used  by  the  large  consumers  ?  A.  I  have 
prepared  that  in  the  New  York  Edison  case,  but  I  haven't'  the 
data  with  me  in  that  case.  I  can  say  from  recollection  that  the 
small  consumers  pay  from  two  to  three  times  the  price  of  the 
larger  consumers  in  the  ISTew  York  Edison  case  and  a  much  larger 
proportion  in  that  of  the  Brooklyn  case. 

Q.  You  don't  remember  the  actual  percentages  that  you  pre- 
pared, do  you?  A.  Not  in  those  cases.  I  didn't  bring  the  data 
in  connection  with  that  subject  along  with  me,  but  I  have  only 
my  recollection.  I  have  prepared  more  particularly  and  have  with 
me  the  data  on  the  rate  to  the  United  States  government  and  the 
rate  to  the  city. 

Q.  And  you  submit  the  statement  that  you  have  prepared  on  the 
rates  for  current  to  the  city  of  'Sew  York  and  the  United  States 
government  ?    A.  Yes. 

Q.  The  city  of  New  York  purchases  electric  current  for  the 
lighting  of  streets  and  parks  and  office  buildings,  is  that  correct  ? 
A.  All  public  buildings.     Schools. 

Q.  And  has  the  total  cost  of  that  current  been  increased  in  the 
last  several  years?  A.  Yes,  it  has  increased  very  largely.  Eor 
instance,  during  the  period  between  1908  and  1912  the  lighting 
bill  of  the  city  increased  $1,094,000  for  electricity  and  there  was 
a  decrease  of  $39,000  for  gas,  making  a  net  increase  of  $1,055,000. 

Q.  What  is  the  total  annual  payment  of  the  city  of  New  York 
for  electric  current  ?  A.  The  last  time  I  looked  into  it,  taldng  it 
as  a  whole  for  the  lighting  of  streets  and  public  buildings,  it  was 
about  $5,000,000. 

Q.  That  is  for  gas  and  electricity.  How  much  for  electricity 
approximately  ?    A.  I  haven't  that  among  my  notes  except  for  the 
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year  1912.  The  electricity  rate  was  $3,648,000  and  the  gas  was 
$814,000. 

Q.  Has  the  rate  for  electric  current  been  increased  or  decreased 
to  the  city  of  ISTew  York  in  the  last  several  years  ?  A.  ISTow,  the 
answer  to  that  requires  an  explanation.  You  must  understand  the 
value  of  electricity  for  lighting  depends  upon  what  we  call  the 
kilowatt  hour.  That  is  the  basis  of  measurement  for  current.  On 
that  basis  the  cost  to  the  city  for  street  lighting  has  been  increased 
about  80  per  cent.  That  is  between  the  figures  3.04  per  kilowatt 
hour  up  to  5.31  cents  per  kilowatt  hour  at  preserlt.  That  is  the 
average,  I  should  say,  for  the  year  1915.  At  that  time  and  a 
little  previously  the  lamps  were  changed  from  what  we  call  arc 
lamps  to  the  improved  nitrogen  lamps.  The  result  of  that  change 
was  a  reduction  from  13,491,000  kilowatt  hours  to  8,215,000  kilo^ 
watt  hours,  but  the  price,  as  I  stated,  increased  from  3.04  cents 
to  5.31  cents.  Those  figures  are  taken  from  the  reports  sent  by 
the  electrical  companies  to  the  Commission. 

Q.  Then  you  mean  to  say  that  in  spite  of  the  economy  of  the 
improved  lamps  the  rate  of  electricity  paid  by  the  city  of  ISTew  York 
is  larger  than  previously  ?  A.  Yes,  80  per  cent  is  calculated  as 
the  increase  of  the  year  1916  over  the  year  1915. 

Q.  Well,  then,  if  the  commissioner  of  water  supply  claims  that 
a  saving  has  been  made  by  his  administration  in  the  cost  of  electric 
current  used  by  the  city  of  JSTew  York,  is  that  statement  correct  ? 
A.  I^ot  according  to  the  contracts.  I  find  an  increase  in  the  city 
bills  for  street  lighting  in  Manhattan  and  the  Bronx,  1916  over 
1915  fig-ures  of  $273,925. 

Q.  That  is  an  increase  of  25  per  cent  or  over?  A.  That  is  32.3 
per  cent. 

Q.  You  have  prepared  a  statement  on  the  matter  of  municipal 
lighting,  have  you  not  ?    A.  Yes. 

Q.  And  is  this  a  copy?     I  will  read: 

"An  impression  has  been  created  by  sundry  articles  in  the  press 
that  the  improved  lamps  used  fox  street  lighting  have,  by  their 
greater  efiiciency,  decreased  the  city's  lighting  bill. 

They  certainly  should  have  done  so ;  for  the  old  arc  lamps  used 
132  per  cent  more  current  than  the  new ;  that  is  696  watts  an  hour 
for  the  old  in  the  place  of  300  watts  an  hour  in  the  case  of  one 
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type  of  new  lamp  and  400  watts  in  the  case  of  another.     The  400 
watt  lamp  should  have  had  an  economy  over  the  old  of  74  per  cent. 

Looking  at  the  bills  for  lighting,  however,  we  find  that  over  the 
entire  city  during  Mr.  G-aynor's  administration  the  city  bills 
increased  $1,055,012.63  a  year  between  1908  and  1912. 

Since  that  time,  the  street  lighting  of  Manhattan  and  Bronx 
alone,  as  furnished  by  the  Edison  Company,  ran  as  follows : 

street  Lights. 

For  the  year  1912 $825,825 .  61 

For  the  year  1913 859,467 .  89 

For  the  year  1915 847,030 .  00 

For  the  year  1916,  as  scheduled,  $1,120,955.50  under  contract. 

The  reduction  which  shouM  have  been  made  on  account  of  the 
economy  of  the  new  lamps  was  taken  up  by  the  Edison  Company 
by  increasing  the  price  of  current  per  kilowatt  hour  from  an 
average  of  3.04  in  1915  as  used  on  the  old  type  of  lamps  to  5.482 
cents  per  kilowatt  hour  in  1915,  or  80  per  cent  increase  in  the 
price  of  current.  These  figures  are  obtained  from  the  reports  of 
the  company. 

Q.  Those  reports  are  filed  in  the  office  of  the  Public  Service 
Commission,  are  they  not  ?    A.  All  except  the  contracts. 

Q.  And  they  are  with  the  water  commission  ?    A.  Yes. 

Q.  "  The  increase  for  Manhattan  and  Bronx,  1916  over  1915 
figures  $273,925  for  electric  street  lighting  alone.  For  public 
building  lighting  the  cost  has  gone  down  some,  on  account  of  com- 
petition of  the  city's'  own  plants."  But  has  the  rate  decreased  to 
the  city  in  connection  with  the  lighting  of  public  buildings?  A. 
Well,  it  hasn't  decreased,  but  there  is  an  opportunity  fox  the  city 
to  make  its  own  current. 

Q.  But  in  the  buildings  not  supplied  by  the  city  has  the  rate 
declined  ?    A.  I  don't  know  about  that. 

Q.  We  will  take  that  up  later. 

"  Probably  the  best  way  of  showing  the  relation  of  the  new 
lamps  to  the  old  is  the  following  table : 
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Year  1915:  Per 

Cfurrent  used.  Billed  at  Kw.  Hrs. 

Street  arc  lamps  (old)  13,491,744.3  kw.  hrs.  $410,837.88  3.04  cts. 

Street  incandes't,   new  8,215,744.2       "  436,192.12  5.31  " 


5,275,970.1  2.27 


"  Decrease  in  current  used  39.2  per  cent.  Increase  of  price  per 
kw.  lir.  74  per  cent. 

"  Of  course,  tliese  percentage  differences  do  not  agree,  one  being 
based  upon  the  high  figure  and  the  other  upon  the  low ;  the  amount 
billed  being  also  different. 

"  The  policy  of  the  electric  companies  generally,  has  been  to 
absorb  the  advantages  of  the  lamp  improvement ;  in  the  case  of  the 
private  consumer  by  offering  '  free  renewals '  of  the  more  wasteful 
lamps;  in  the  case  of  the  city  the  matter  is  still  easier.  There  is 
no  actual  competition  in  the  bidding.  When  it  comes  to  the  public 
buildings,  all  those  of  any  size  can  make  their  own  supply  of  cur- 
rent much  cheaper  than  even  the  wholesale  rates  of  the  Edison 
Company." 

Q.  Now,  with  reference  to  lighting  public  buildings,  Mr.  Edger- 
ton,  has  there  been  any  attempt  on  the  part  of  the  Public  Service 
Commission  to  have  the  city  own  their  plants  for  to  manufacture 
current?  A.  There  has  been  considerable  effort.  In  fact,  the 
Edison  Company  has  had  a  renewal  of  their  isolated  plant,  its 
special  business  being  to  prevent  the  introduction  of  an  apparatus 
for  manufacturing  current  in  buildings.  Another  feature,  they 
have  hired  experts  from  time  to  time,  in  the  water  department, 
to  make  reports  on  the  cost  in  the  private  plants  and  also  in  the 
city  plants,  all  with  the  idea  of  preventing  the  operation  of  private 
plants,  and  also  shutting  down  those  that  are  operating.  Now,  I 
have  in  my  possession  the  reports  made  by  the  engineers  who 
investigated  for  the  water  department  these  private  plants.  I  am 
somewhat  surprised  at  the  results  they  get,  but  after  looking  over 
them  I  find  that  almost  all  of  them  have  this  particular  kind  of 
error.  Here,  for  instance,  is  a  report  made  on  the  state  of  affairs 
in  the  Tombs  prison.  The  error  in  that  report  is  a  very  cardinal 
one. 
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I  will  say  about  $10,547  according  to  this  report  is  charged  to 
the  production  of  steam  for  heating  the  building.  That  seems  to 
be  the  amount  it  would  cost  after  they  got  the  Edison  current  in 
the  Tombs  prison,  and  the  same  charge  is  made  while  operating 
the  private  plants,  although  the  private  plants  in  the  Tombs  build- 
ing supply  the  heat  by  means  of  the  exhaust  steam.  In  other 
words,  $10,547  is  charged  to  operation,  making  a  difference  of 
$21,094,  and  that  plant  has  been  running  at  a  loss  to  the  city  ever 
since  the  year  1910  on  account  of  this  erroneous  error  in  this 
report. 

Q.  Who  made  that  report?  A.  That  report  was  made  by 
Eeginald  P.  Bolton. 

Q.  For  whom  was  that  report  prepared  ?  A.  That  report  was 
prepared  for  the  commissioner  of  the  water  department. 

Q.  Is  Mr.  Latimer  employed  by  the  Edison  Company  ?  A.  He 
works  both  the  Edison  Company  and  the  water  department  , some- 
times one  and  sometimes  the  other. 

Q.  And  the  plant  in  Tombs  prison  is  a  publicly  owned  plant? 
A.  Yes,  it  is  owned  by  the  city  and  has  been  running  at  an  extra 
expense  to  the  city  of  approximately  $21,000  a  year,  owing  to  the 
fact  that  this  error  was  made  in  charging  steam  instead  of  credit- 
ing it.  It  is  a  bookkeeping  error.  I  don't  know  how  such  an  error 
could  occur,  but  it  is  apparently  what  they  call  a  bookkeeping 
error. 

Q.  Has  the  attention  of  the  city  officials  been  called  to  that 
state  of  affairs  ?  A.  Yes,  I  have  sent  copies  of  that  to  the  depart- 
ments having  charge.  I  called  at  the  water  commissioner's  office 
and  found  that  the  original  report  was  not  there.  It  had  been 
taken  away  and  I  offered  him  a  copy  —  in  fact  I  showed  him  this 
copy  of  it,  and  I  also  said  I  surmised  where  the  original  was  be- 
cause that  is  where  I  copied  it.  It  is  in  the  bureau  of  municipal 
research.  As  I  am  acquainted  with  the  signatures  of  Mr.  Lacombe 
and  Mr.  Bolton  I  knew  it  was  the  original  and  I  wanted  to  copy 
it,  or  rather  compare  it  with  my  copy. 

Q.  Apparently  the  water  department  is  willing  to  accept  the 
reports  of  Mr.  Bolton  in  reference  to  the  Tombs?  A.  They 
accepted  them  and  shut  down  the  operation  of  the  plant. 

Q.  Did  you  have  anything  to  do  with  the  Hall  of  Eecords  test? 
A.  Not  officially.     I  was  authorized  to  investigate. 
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Q.  Who  authorized  you  to  take  part  in  that  test?  A.  The 
bureau  of  municipal  research  allowed  the  inspection  test  to  be 
made. 

Q.  And  the  test  was  conducted  under  the  auspices  of  the 
bureau  of  municipal  research.  When  was  that  test  begun?  A. 
On  the  15th  of  December,  1912. 

Q.  What  was  the  purpose  of  the  test  ?  A.  The  purpose  of  the 
test  was  to  ascertain  whether  electricity,  as  made  in  a  public 
building  like  that,  cost  more  or  less  than  the  -Edison  rates  for 
selling. 

Q.  At  that  time  what  was  the  rate  charged  by  the  Edison  Com- 
pany to  the  city?  A.  The  rate  was  effected  by  the  size  of  the 
building  and  whether  it  was  for  schools  or  public  buildings.  It 
is  now  established  at  six  cents.  At  the  time  I  began  this  investiga- 
tion it  was  seven  and  a  half  cents. 

Q.  That  was  the  rate  tO'  the  Hall  of  Eeco5-ds?  A.  Well,  the 
Edison  Company  never  made  any  rate  to  the  Hall  of  Records. 
On  the  contrary  the  city  paid  a  rate  of  seven  and  a  half  cents  foT 
lighting  and  six  cents  for  power. 

Q.  Prior  to  the  test?  A.  It  is  now  making  for  those  four  build- 
ings, the  Hall  of  Record,  City  Hall,  City  Court  and  County  Court, 
for  $1.35  per  kilowatt  hour. 

Q.  Being  made  by  whom  ?    A.  By  the  city. 

Q.  That  includes  the  City  Hall  building?  A.  Yes,  and  the 
County  Court  and  the  City  Court. 

Q.  Who  paid  for  the  test?  A.  The  city  paid  for  the  installa- 
tion of  the  apparatus  required  to  make  the  test  and  the  New  York 
Edison  Company,  through  the  bureau  of  municipal  research,  paid 
for  the  experts. 

Q.  In  other  words,  the  city  furnished  the  testing  apparatus  and 
the  Edison  Company  paid  the  salaries  of  the  men  who  made  the 
test  through  the  bureau  of  municipal  research  ?  A.  Yes,  the  city 
paid  the  apparatus  bills  and  the  Edison  the  salaries. 

Q.  The  total  cost  was  figured  to  be  divided  in  about  half  ?  A. 
About  half,  $25,000. 

Q.  How  long  did  the  test  last  ?  A.  The  test  lasted  for  one  year, 
and  I  may  say  that  during  the  test  I  had  found  evidence  to  show 
that  the  basis  on  which  the  test  was  made,  the  measurement  of 
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steam,  was  likely  to  be  erroneous  and  that  was  found  to  be  the 
case,  so  that  after  the  test  was  finished  they  weren't  able  to  arrive 
at  any  satisfactory  conclusion  as  regards  the  separate  cost  of  elec- 
tricity. They  got  at  the  total  cost  of  all  operations,  but  the  opera- 
tions of  the  building  include  many  beside  the  electric  current 
supplied.  It  includes  the  heating  of  the  building,  pumping  of 
water  and  many  other  expenses.  So  that  the  object  of  the  test  was 
to  separate  the  cost  of  electricity  from  the  other  costs,  and  to  do 
that,  instruments  were  put  on  to  measure  the  use  of  steam  for 
making  electricity  and  the  use  of  steam  to  make  the  other  services. 
The  measurements,  I  say,  failed,  and,  therefore,  there  was  no  basis 
left  for  dividing  the  cost,  so  at  the  end  they  had  to  go  back  to  the 
total  cost  of  the  bidding,  and  the  Edison  then  made  a  bid  to 
operate  the  building  and  do  all  the  services.  Now,  of  course, 
under  that  state  of  affairs  there  wouldn't  have  been  any  test 
rec[uired  and  they  would  have  saved  the  $25,000. 

All  they  would  have  to  do  would  be  to  take  the  total  cost  of  the 
operation  of  the  building,  which  was  known  very  exactly,  and  let 
the  Edison  Company  bid  against  that,  and  that  was  what  they 
finally  did.    And  therefore  the  purposes  of  the  test  failed. 

Q.  During  the  course  of  the  test  what  did  Bruere  regard  as  the 
apparent  failure  of  the  test?  A.  I  made  a  complaint  against  the 
plan  of  measurement  at  the  beginning  and  I  remember  I  told 
Bruere,  but  I  remember  I  went  afterwards  to  get  some  of  this 
additional  data  about  reports  and  a  Mr.  Sands  told  me  it  didn't 
make  any  difference  because  the  tests  were  made  to  ascertain  how 
low  the  Edison  Company  would  have  to  bid  to  get  the  business. 

Q.  Mr.  Sands  of  the  Bureau  of  Municipal  Research  told  you 
that  the  actual  purpose  was  not  to  see  if  it  would  be  cheaper  for 
the  city  to  manufacture  its  own  current  in  the  Hall  of  Records 
or  to  supply  it  in  three  other  buildings,  but  the  actual  cost  was  to 
see  how  low  it  was  necessary  to  bring  the  Edison  Company  so  that 
they  would  bid  for  that  work  ?  A.  Yes.  As  stated  here,  I  never 
understood  that  there  was  any  such  purpose  because  it  wouldn't 
have  been  necessary  to  make  any  test  at  all. 

Q.  Wasn't  it  declared  in  the  Board  of  Estimate  that  the  city 
should  supply  the  buildings  around  the  city  hall  from  the  plan 
in  the  Hall  of  Records  ?     And  also  that  the  current  could  be  manu- 
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factured  much  cheaper  than  the  rate  at  which  the  Edison  Company 
could  supply  it  ?  A.  The  borough  president  made  up  his  mind 
that  that  was  the  way  to  do  it.  That  was  Mr.  McAneny  and  so 
the  connections  were  made  for  that  purpose  and  now  all  the  build- 
ings in  the  park  are  warmed  and  supplied  with  current  by  the 
Hall  of  Records. 

Q.  When  was  this  test  completed?  A.  December  15,  1913, 
and  no  reports  on  the  subject  appeared  until  1916. 

Q.  You  mean  that  no  report  appeared  for  more  than  two  years. 
Why  was  there  no  report?  A.  As  I  say,  there  was  nothing  to 
base  the  report  on  really. 

Q.  What  do  you  mean  by  that  ?  A.  I  mean  that  the  most  im- 
portant feature  of  the  report  was  to  ascertain  how  much  steam 
it  took  to  make  the  electricity  compared  with  the  other  services. 
It  was  recognized  that  it  failed  in  that  particular  and  so  they  had 
to  go  back  to  this  other  project  that  Mr.  Sands  enunciated. 

Q.  Who  do  you  hold  responsible  for  the  failure  of  the  test  ? 
A.  There  is  no  one  directly  responsible,  except  that  you  may  say 
that  it  arose  from  an  error  in  adopting  the  method  of  measurement 
of  steam,  and  the  meter  that  measured  was  supposed  to  be  correct 
and  proved  to  be  correct  under  certain  conditions,  but  proved  to  be 
erroneous  under  the  conditions  that  were  used  in  the  test. 

Q.  Have  you  examined  the  official  report  of  the  test  as  made  by 
the  Bureau  of  Municipal  Research?  Or  by  the  expert?  A.  I 
examined  it,  looked  it  over,  but  did  not  attach  any  importance  to 
it  because  it  is  well  known  on  all  sides  that  the  bottom  fell  out. 

Q.  Did  you  see  a  report  made  by  Mr.  Bolton  on  the  results  of 
the  test  ?     A.  I  have  it  here. 

Q.  Is  it  correct  from  your  point  of  view?  A.  It  is  in  line 
Avith  all  of  his  other  reports.  I  don't  see  any  difference.  It  has 
the  same  cardinal  errors.  Mr.  Bolton  in  arriving  at  his  result  cal- 
culates, for  instance,  how  much  it  ought  to  take  to  heat  a  building, 
not  how  much  it  takes,  but  what  it  ought  to  take.  How  much 
steam  is  required  to  make  current,  and  so  on  all  along  the  line, 
and  then  adding  to  those  errors  the  fundamental  bookkeeping 
errors  with  which  he  charges  a  large  amount  of  money  to  service 
when  he  should  credit  it  causes  confusion. 

Q.  Do  you  know  of  any  persons  interested  in  the  Edison  Com- 
pany that  are  contributors  to  the  Bureau  of  Municipal  Research  ? 
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A.  I  have  heard  that  said,  but  I  don't  know  of  any  from  my  per- 
sonal knowledge.  I  feel  that  the  bureau  is  sustained  by  enter- 
prising gentlemen  who  are  somewhat  interested  in.  results.  But 
they  are  people  whom  I  would  judge  would  be  fair  about  it,  that 
is  to  say,  people  conducting  the  operation  might  be  interested  in  it, 
but  as  far  as  I  have  heard  stated  they  did  it  for  the  purpose  of 
really  ascertaining  what  sort  of  service  the  city  got. 

Q.  John  D.  Eockefeller  contributes  to  the  Bureau  of  Municipal 
Eesearch.  That  is  stated  in  their  own  report,  and  also  George 
Cortelyou,  President  of  the  Consolidated  Gas  Company,  which 
controls  the  Edison  Company.    A.    Mr.  Brady  is  a  large  supporter. 

Q.  Anthony  N.  Brady?  A.  I  knew  of  some  communications 
to  the  Bureau  of  Municipal  Eesearch  from  him,  but  I  have  no 
direct  knowledge  of  how  much  he  contributed. 

Q.  I  think  the  records  show  that  Mr.  Brady  is  a  large  contribu- 
tor.    Mr.  Brady  holds  stock  in  the  New  York  Edison,  not  in  the 
New  York  Brooklyn.    The  ownership  of  the  stock  lies  in  the  Con- 
solidated Gas  Company  ?     A.  The  object  of  my  coming  before  the 
Committee  was  to  present  evidence  I  had  that  the  Public  Service 
Commission  should  really  have  control  of  these  rates,  not  only  the 
rates  to  the  consumers,  but  to  the  city,  state  and  government. 
When  somebody  in  the  government  seems  to  think  that  the  gov- 
ernment can  be  saved  something  in  electric  lighting,  they  start 
and  investigate  and  the  result  is  that  the  government  gets  a  special 
rate.     The  same  thing  happens  in  the  city  and  get  a  special 
rate  in  certain  cases  and  it  gets  a  rate  that  is  very  far  from  special 
in  other  cases.     And  as  I  say  it  is  with  a  view  to  having  the 
Public  Service  Commission  look  into  these  rates  that  statistics  and 
very  valuable  information  have  been  gathered,  not  only  from  o 
public  point  of  view,  but  from  the  operators  of  plants.     The  city 
,  apparently  has  no  objection,  or  if  it  has  it  doesn't  seem  to  show 
that  it  has  to  the  Commission  supervising  these  rates^so  that  neither 
the  government  or  the  city  can  slip  in  and  can  get  large  rebates 
merely  from  getting  them  to  make  current  at  cheaper  rates,  and 
the  government  cannot  come  down  and  use  graft  on  its  private  con- 
sumers in  New  York  City  as  it  does.    The  Commission  should  have 
the  supervision  of  those  rates. 
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Senator  Thompson. —  When  the  Committee  adjourns  to-day,  it 
will  adjourn  subject  to  the  call  of  the  chair.  We  have  made  cer- 
tain arrangements  to  hear  persons,  largely  for  the  convenience  of 
the  persons,  but  somewhat  for  the  convenience  of  the  Committee 
because  our  time  has  been  so  fully  occupied  in  the  last  four  weeks 
that  we  have  spent  every  available  minute  and  haven't  been  able 
to  furnish  all  of  the  matter  of  relevancy  that  should  have  gone  on 
tbe  record  so  that  such  testimony  is  to  be  taken  in  accordance  -with 
an  agTeement  and  understanding  of  those  that  will  appear. 

If,  however,  there  are  public  officials  that  feel  they  are  entitled 
to  a  hearing  and  want  to  explain  their  attitude  in  reference  to 
matters  which  should  have  been  called  to  the  attention  of  the 
public,  we  will  be  glad  to  hear  them  with  the  understanding,  of 
course,  that  they  would  submit  themselves  to  cross  examination. 

ISTow,  before  adjourning  I  desire  to  acknowledge  my  gratitude 
for  the  assistance  I  have  had  here  from  a  great  many  people,  some 
of  whom  have  been  by  their  own  choice  nameless,  some  of  whom 
do  not  desire  to  have  their  names  made  public,  and  others  of  whom 
there  are  so  many  that  it  would  be  impossible  to  put  their  names 
on  the  record.  In  mentioning  the  names  of  persons  who  have  been 
of  valuable  assistance  in  the  way  of  advice,  in  the  way  of  consulta- 
tion, in  the  matter  of  investigation  —  I  don't  want  to  in  any  way 
lay  the  mistakes  of  the  Committee  to  them  by  mentioning  their 
names,  so  do  not  connect  them  with  the  mistakes  the  Committee 
has  made,  we  have  probably  made  some,  neither  do  I  desire  to 
shift  the  responsibility  in  any  way,  but  I  just  desire  to  acknowledge 
some  real,  genuine,  friendly  assistance  that  I  have  had  even  from 
the  newspapers  and  those  who  sometimes  have  been  apparently 
critical.  And  in  making  these  statements  I  don't  want  to  minimize 
the  good  that  it  does  even  from  those  who  criticise,  provided  the 
criticism  is  honest  and  it  comes  from  their  point  of  view. 

Many  criticisms  have  been  of  extreme  value  to  the  Committee 
because  they  have  tended  to  make  us  see,  to  make  us  work  harder 
if  they  were  right. 

The  investigations  which  lead  to  the  dual  subway  contract  and 
the  conditions  which  are  so  well  known  and  which  the  record  car- 
ries, I  am  indebted  to  Mr.  Severance  Johnson,  of  the  'New  York 
American,  for  a  great  deal  of  helpful  assistance  in  the  fall  months 
of  1915. 
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The  Committee  wishes  to  publicly  acknowledge  the  assistance  of 
Miss  Sophie  Irene  Loeb,  of  the  Evening  World,  in  the  Judge 
McCall  investigation. 

Special  recognition  is  given  to  the  gentlemen  representing 
papers  here,  and  I  want  to  say  in  this  connection  that  probably  not 
one  single  day  has  elapsed  without  their  being  present.  They 
called  for  months,  and  every  day  something  of  a  confidential  nature 
was  talked  about  that  was  not  for  the  benefit  of  the  public  and 
not  in  one  single  instance  have  they  violated  the. confidential  nature 
of  the  talks.     ISTever  once. 

I  refer  to  William  Inglis,  of  the  Evening  World ;  Harry  Car- 
lisle, of  the  Evening  Journal ;  Alfred  Pierce,  of  the  Evening  Sun ; 
Kenneth  MiacDougal,  of  the  Brooklyn  Times;  Charles  Johnson 
Post,  of  the  Globe ;  Erank  IsT.  Robinson,  of  the  Evening  Mail ;  and 
George  Morris,  of  the  Telegram;  the  first  six  names  given  were 
the  people  who  were  always  there,  the  seventh  a  greater  part  of 
the  time.  He  was  always  entertaining  when  he  was  here.  If 
there  is  any  success  in  this  investigation,  I  will  lay  it  to  the  gentle- 
men named.  If  there  are  any  failures,  the  responsibility  is  mine. 
1  want  to  extend  this  portion  of  the  record. 

In  extending  the  record  I  desire  to  give  the  credit  where  it 
belongs,  to  the  various  counsel  of  the  Committee,  the  assistants 
and  the  members  of  the  Committee  themselves.  I  appreciate  the 
services  of  Mr.  Moss,  whom  I  know  has  made  personal  sacrifices 
in  this  gi-eat  public  investigation,  and  I  know  you  will  amplify 
this  you  feel  the  way  I  do.  I  do  not  mention  the  mayor.  The 
greatest  service  given  us  by  any  one  from  the  beginning  of  this 
investigation  to  the  last  is  represented  by  that  given  us  by  Mr. 
Moss.  I  do  not  mean  to  detract  from  that  which  is  due  the  other 
counsel.  The  trying  days  last  fall  cannot  be  forgotten,  but  there 
is  a  difference.  Senator  Lawson  is  a  state  employee  while  Mr. 
Moss  is  not.  He  came  to  me  from  the  ranks  of  the  lawyers,  walked 
out  of  a  business  where  they  have  large  fees,  retainers  and  have  a 
right  to  expect  bonuses  and  all  the  comforts  of  life,  and  from  out 
of  that  he  walked  to  the  support  of  this  Committee,  and  lost  oppor- 
tunities to  participate  in  those  things.  He  rendered  his  service  to 
the  state  because  he  was  a  citizen.  Whether  with  or  without  pay 
depends  upon  the  Legislature. 
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Mr.  Moss. —  Chairman,  I  am  sorry  that  my  name  was  men- 
tioned here,  because  really  I  am  very  modest.  I  am  bashful. 
When  my  name  was  spoken  I  blushed;  I  blush  and  can't  help  it, 
but  it  will  not  be  right  for  me  since  you  have  done  that  to  let 
you  go  without  telling  you  and  the  Committee  why  I  came  in  to 
this  work. 

I  was  surprised  one  evening  to  find  a  message  from  you  request- 
ing a  conference.  It  was  when  you  were  left  suddenly  without 
counsel.  Fortunately,  I  had  seen  you  in  a  public  meeting  about 
two  weeks  before  and  my  opinion  of  you  formed  by  the  newspapers 
had  been  entirely  changed  by  my  personal  observation  of  you, 
and  when  that  invitation  was  given,  I  came  right  into  the  business 
because  I  believed  in  you,  and  I  believed  in  your  Committee.  I 
saw  that  you  were  in  a  hole,  and  whatever  cost  there  has  been  to  it 
perhaps,  which  is  not  so  great  after  all,  that  cost  was  cheerfully 
paid  because  I  realized  that  here  was  an  honest  Committee,  a 
forcible  chairman  needing  assistance  because  he  had  been  deserted, 
and  while  not  very  well  posted  on  the  subway,  I  gave  it  study  in 
odd  minutes  and  my  services  have  been  an  honorarium  assessed  to 
something  more  than  mere  mercenary  value.  I  don't  believe  that 
any  Committee  has  ever  come  to  New  York  to  overcome  such  great 
obstacles;  I  don't  believe  any  Committee  has  ever  come  to  New 
York  and  been  left  so  stranded,  so  destitute  of  financial  resources 
as  this  Committee  has  been  left.  I  don't  believe  any  Committee 
that  was  doomed  by  political  movements  in  Albany  and  business 
movements  in  New  York  ever  got  its  foot  out  of  the  grave  and 
came  out  so  triumphantly  as  this  Committee. 

It  has  been  a  spur  to  my  enthusiasm  and  a  comfort  to  my  heart, 
and  I  think  one  of  the  greatest  days  was  when  this  Committee 
decided  to  go  on  with  this  work,  "  Trust  in  God  and  Keep  its  Pow- 
der Dry." 

I  could  not  do  better  than  to  refer  to  the  following  letter  written 
by  me  to  Mr.  Heaton : 

"  My  Dear  Mr.  Heaton : 

"  I  know  of  no  one  in  the  newspaper  field  who  has  in  so 
short  a  time  accomplished  so  effective  a  piece  of  work  as  the 
exhibition  to  the  public  of  the  decayed  conditions  of  the  Pub- 
lic Service  Commission  which  she  has  done  not  only  with 
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her  able  pen,  but  her  close  application  to  the  actual  accom- 
plishment of  this  work. 

"  I  cannot  write  too  strongly  of  this  matter.  I  believe 
myself  safe  in  saying  that  without  her,  this  work  would  iiot 
have  been  done,  at  least  not  at  this  time. 

"  Our  committee  organized  June  24,  1915.  We  held  hear- 
ings during  July,  September  and  October  without  particular 
interesting  results  and  adjourned  over  election  November  2d. 

"  On  October  26th  the  Chairman  met  Miss  Loeb  at  a  meet- 
ing in  South  Brooklyn  where  she  addressed  the  meeting  in 
reference  to  gas  rates  and  the  Public  Service  Commission. 

"  She  was  pleading  with  the  people  to  help  force  an  80c 
gas  rate  for  them.  I  was  about  to  leave  the  hall  when  she 
arose  to  speak,  having  already  addressed  the  meeting.  Prom 
the  platform  she  urged  me  to  return.  I  heard  her  speech  and 
was  impressed  by  her  ability  in  ably  presenting  her  subjecl 
logically  and  conclusively  —  as  could  only  be  aecomplisheil 
by  a  person  who  had  studied  the  subject  in  detail  and  had 
mastered  an  intimate  knowledge  of  the  workings  of  the  Pub- 
lic Service  Commission. 

"  After  the  meeting  I  waited  to  talk  to  her  about  it.  She 
urged  upon  me  the  investigation  of  this  Kings  County  gas 
rate  case  which  had  been  pending  for  five  years.  She  also 
told  me  about  the  stockholdings  of  McCall,  which  she  earn- 
estly begged  me  to  investigate.  So  persistent  was  her  plea 
that,  against  my  own  judgment  that  a  person  of  the  standing 
of  Judge  McCall  must  certainly  have  attended  the  divesting 
of  such  a  stockholding  before  becoming  a  Commissioner  a:- 
the  law  required,  and  in  order  to  satisfy  her  and  with  her 
assistance  I  began  investigations  of  these  stockholdings.  We 
could  not  find  the  name  of  the  person  who  had  the  title  in 
the  company's  books,  and  she  suggested  calling  Judge  McCall 
to  the  witness  stand.  Again,  against  my  judgment  I  did 
this  —  and  to  the  complete  surprise  and  afterward  to  that  of 
the  whole  city,  McCall  admitted  the  stockholdings. 

"  That  he  owned  387  shares  of  lighting  stock  when  he 
became  Public  Service  Commissioner,  had  made  an  ineffec- 
tual attempt  to  transfer  it  to  his  wife  in  order  to  avoid  the 
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effect  of  the  statute  which  made  him  ineligible  as  Commis- 
sioner while  holding  stock  in  any  corporation  subject  to  the 
jurisdiction  of  the  Commission. 

"  Then  followed  several  weeks  of  lively  investigation  of 
the  facts,  Miss  Loeb  appearing  with  the  Committee  each 
session. 

"  So  completely  was  this  work  done  that  exactly  four  weeks 
from  the  day  we  put  McCall  on  the  stand,  he  was  before  the 
Governor  answering  charges  for  his  removal  —  and  although 
we  had  preferred  other  charges,  the  Governor  removed  him 
on  this  charge  alone. 

"  We  then  investigated  Commissioner  Williams  and  his 
action  in  the  gas  case  in  which  Miss  Loeb  had  appeared  and 
conducted  the  case  for  the  consumers  before  the  Commission. 
The  case  as  she  presented  it  to  us  was  in  such  excellent  shape 
that  it  was  with  little  difficulty  we  were  able  to  show  that  the 
95c  rate  recommended  by  Commissioner  Williams  was  pal- 
pably in  excess  of  the  highest  rate  justified  by  the  facts. 

"  The  information  supplied  by  her  from  this  case  showed 
Commissioner  Williams  in  such  an  unfavorable  light  when 
he  attempted  to  have  this  case  decided  without  a  reduction 
of  the  rate,  that  he  withdraw  his  95c  opinion  and  resigned. 
The  facts  concerning  his  resignation  are  confidential  in  some 
respects  (known  only  to  the  Commissioner,  Miss  Loeb  and 
the  Chairman  of  the  Investigating  Committee),  but  it  can 
safely  be  asserted  that  his  resignation  resulted  because  of 
the  information  obtained  by  her  through  study  into  the  record 
of  the  rate  case. 

"  We  prevailed  upon  Miss  Loeb  to  remain  with  us  durii;<;' 
the  investigation  of  Commissioner  Wood  and  while  this  was 
of  a  different  character,  his  resignation  was  forced  by  expos- 
ures, many  of  which  were  produced  only  because  of  her 
ingenuity  in  devising  publicity  ways  to  prevail  upon  witnesses 
to  attend  from  outside  states. 

"  For  instance  when  Johnson,  a  vital  witness  in  the  bribery 
attempt  accusation  located  himself  in  New  Jersey  and  after 
the  employment  of  detectives  and  experts  by  the  Commission 
refused  to  be  lured  to  ISTew  York  so  that  he  coiild  be  subpoe- 
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naed  before  the  Committee  Miss  Loeb  advised  sending  him  a 
telegram,  asking  him  to  appear.  Every  other  device  had 
failed  to  produce  him  so  she  was  allowed  toi  write  the  tele- 
gram. It  was  sent  on  Monday  evening,  and  the  next  day  he 
answered  saying  he  would  appear  the  following  Thursday 
which  he  did.  Johnson  subsequently  explained  that  he  was 
taien  by  surprise  on  receiving  the  telegram  and  showed  it  to 
his  wife  who  had  advised  him  to  go  tell  the  truth  and  make 
the  best  of  it,  which  he  accordingly  did. 

"  Johnson's  testimony  made  certain  Wood's  unfitness  as  a 
Commissioner,  of  which  the  Commissioner  himself  finally 
became  so  convinced  that  he  resigned.  Upon  the  accusation 
developed  by  Johnson's  story  Wood  was  subsequently  indicted 
for  soliciting  a  bribe. 

"All  this  occurred  in  less  than  one  month  after  McCall's 
removal.  The  whole  Commission  was  changed  and  it  gave 
such  an  impetus  to  the  investigation  that  the  public  service 
corporations  are  presently  being  inquired  into  with  revela- 
tions to  the  public  of  the  city  of  New  York  which  must  result 
in  a  more  satisfactory  administration  of  the  Public  Service 
Commission  or  the  speedy  test  of  the  efficacy  of  Public  Ser- 
vice regulation  and  supervision  as  a  governmental  function. 

"  Therefore,  in  view  of  all  of  these  facts,  details  of  which 
I  would  be  glad  to  present,  except  that  it  would  require  the 
production  of  days  of  testimony  taken  by  the  Committee  — 
she  has  secured  for  the  Evening  World  credit  for  exposing 
the  weakness  of  the  Public  Service  Commission  and  removal 
of  these  Commissioners. 

"  So  much  am  I  convinced  of  her  knowledge  and  ability  in 
relation  to  public  service  and  public  utility  corporations — ■ 
that  hers  is  the  only  name  I  have  recommended  to  the  Gov- 
ernor for  appointment  as  Public  Service  Commissioner  and 
after  talking  with  him  about  it  have  written  him  as  follows : 

"  '  I  am  still  of  the  opinion  that  it  would  be  a  courageous 
and  popular  act  to  offer  Miss  Sophie  Irene  Loeb  one  of  these 
appointments.  She  is  eligible,  has  abundant  ability,  would 
be  sure  to  make  good,  deserves  the  honor  and  I  can  surely 
certify  that  she  is  entitled  to  all  credit  for  the  success  of 
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our  investigation.  Therefore  I  believe  the  least  the  state 
can  do  to  repay  her  is  to  give  her  the  compliment  of  such  an 
offer.  I  certainly  would  feel  very  grateful  if  you  can  find 
your  way  clear  to  do  this.' 

"  Sincerely  yours," 

Miss  Loeb  has  during  the  whole  investigation  assisted  the  Com- 
mittee and  counsel,  not  only  during  the  time  covered  in  the  fore- 
going letter,  but  since  to  the  present,  giving  her  time  unstinted 
and  without  pay  solely  b«;ause  of  a  sense  of  duty  to  the  public. 

Mr.  Klein. —  "What  arrangement  is  there  at  the  new  Bellevue 
hospital  for  electricity?  A.  I  haven't  investigated  it  lately,  but 
being  located  as  it  is,  it  is  in  a  position  to  make  electricity  very 
cheaply.  Up  to  the  time  when  this  agitation  commenced  in  regard 
to  the  charges  for  electricity,  they  had  been  paying  the  uniform 
rate  of  seven  and  one-half  cents.  After  that  they  would  naturally 
get  the  current  at  the  wholesale  rate,  but  it  seems  that  the  meter 
in  the  old  Bellevue  hospital  was  a  seven  and  one-half  cent  meter, 
and  as  all  the  electricity  went  through  this  meter,  the  bills  were 
all  made  out  at  seven  and  one-half  cents. 

Q.  At  what  rate  should  the  current  have  been  charged  in  the  new 
Bellevue  hospital,  at  about  three  cents  a  kilowatt  hour  ?  A.  It 
would  come  to  about  that,  but  they  were  to  receive  the  wholesale 
schedule  rate. 

Q.  And  you  understand  it  Avas  charged  the  old  rate  ?  A.  Up 
to  the  time  I  investigated.  I  don't  know  whether  that  is  the  case 
at  present.  I  should  suppose  not  on  account  of  the  criticism  that 
was  made  with  regard  to  it, 

Q.  Your  investigation  was  made  after  the  three  cent  rate  was 
supposed  to  be  installed  wasn't  it  ?  A.  Well,  now,  in  explaining 
this  investigation,  I  simply  went  to  the  water  department  first 
and  they  didn't  give  any  information  out  at  all  in  regard  to  it. 
So  I  went  to  Mr.  Read,  who  was  formerly  connected  with  the  city, 
and  I  don't  know  but  what  he  is  yet,  and  he  told  me  about  the 
Board  of  Estimate  resolution  which  brought  the  Bellevue  hospital 
under  the  wholesale  rate.  Of  course  I  had  the  report  of  the  water 
commissioner  to  show  that  it  was  catalogued  at  the  seven  and  one- 
half  cent  rate,  six  cents  for  power  and  seven  and  one-half  for 
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lighting.  So  you  see  it  wasn't  an  investigation  based  upon  seeing 
the  bills,  but  upon  seeing  the  report.  By  seeing  first  the  resolu- 
tion of  the  Board  of  Estimate  in  which  the  rate  was  set  at  the 
wholesale  rate  and  afterward  a  report  showing  all  the  hospitals, 
not  only  the  Bellevue  but  others  that  used  the  Edison  current  and 
were  charged  seven  and  one-half  cent  for  light  and  six  cents  for 
power. 

Q.  Is  there  a  plant  for  making  electricity  in  the  Municipal 
building?     A.  No. 

Q.  Why  not  ?  A.  Oh,  there  are  various  reasons.  At  the  time 
this  building  was  put  under  contract  it  was  the  policy  of  the  city 
to  give  all  of  the  lighting  to  the  Edison  Company.  The  Cleveland 
engineers  had  written  a  letter  that  it  was  a  great  mistake  to  put  in 
plants. 

Q.  Who  was  that,  Mr.  Lacombe  ?  A.  Lacombe.  That  is  a  pub- 
lic report  of  his  in  190S,  and  he  says  it  wasn't  any  use  for  the  city 
to  compete  with  the  Edison  Company,  and  it  was  a  mistake  to  put 
in  these  plants. 

Q.  What  is  the  cost  of  the  electric  current  ?  A.  I  have  heard 
the  schedule  of  cost  in  the  building.  Light  and  power  for  public 
buildings  —  there  is  a  most  peculiar  thing  in  that  rate.  The  first 
75,000  consumed  during  the  year  five  cents,  the  next  100,000  kilo- 
watt hours  four  cents,  the  next  100,000  kilowatt  hours  three  cents 
and  for  all  in  excess  of  that  two  cents.  Now,  of  course,  anyone  hav- 
ing the  silghest  intelligence  with  regard  to  rate  of  electricity  can 
see  that  if  that  building  is  entitled  to  two  cents  at  any  time,  it  is 
entitled  to  two  cents  during  the  whole  time.  But  no,  they  charge 
five,  four,  three  cents,  just  so  much  income  in  the  pockets  of  the 
company  that  they  are  not  entitled  to.  If  they  stopped  at  75,000 
kilowatt  hours,  it  might  be  that  five  cents  would  be  the  proper  price 
or  if  they  stopped  at  100,000,  four  cents.  It  is  such  an  absurdity 
that  I  cannot  see  how  anybody  would  subscribe  to  it. 

Mr.  Feinberg. —  It  is  a  palpable  absurdity. 

Q.  You  mean  that  if  the  city  consiunes  enough  electricity,  it 
should  not  be  taxed  the  higher  rates,  but  should  be  required  to  pay 
.the  lowest  rate  ?     A.  Yes,  they  should  not  have  the  scale. 

Q.  In  this  connection  should  not  the  city  of  New  York  be  a  pre- 
ferred customer?     Shouldn't  it  get  a  lower  rate  than  any  con- 
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sumer  ;'  A.  ISTo.  It  should  get  the  rate  according  to  the  amount 
of  electricity  used.  For  instance,  it  should  get  a  rate  on  street 
lamps  on  account  of  the  long  hours. 

Mr.  Feinberg. —  It  is  entitled  to  the  low  rate  not  by  reason  of 
it  being  the  city  of  New  York,  but  because  it  is  the  largest  user. 
A.   There  is  no  particular  reason  why  they  should  get  any  rate. 

Q.  Aren't  there  firms  such  as  Gimbel's  and  others  that  get  the 
better  rate?  A.  Surely  there  are  or  they  wouldn't  be  burning  it 
at  all. 

Q.  Those  reductions  are  because  they  threaten  to  establish  their 
own  plants  and  make  the  rates  cheaper  ?     A.  Certainly. 

Q.  On  what  basis  are  the  Edison  rates  established  ?  A.  The 
New  York  or  Brooklyn  ? 

Q.  N"ew  York  and  Brooklyn.  A.  Well,  the  New  York  rate  is 
established  on  what  is  called  the  sliding  scale.  There  is  a  curious 
fact  in  the  history  of  that  rising  scale.  It  is  taken  from  the  Eng- 
lish scale.  The  scale  used  in  gas.  That  is  by  good  management 
and  keeping  up  of  the  time  they  are  enabled  to  make  larger  divi- 
dends, they  divide  it  to  the  consumer  by  a  sliding  scale.  If  they 
reduce  the  price  of  gas  a  certain  amount,  they  are  entitled  to 
divide  larger  dividends.  In  England  they  cannot  divide  what  they 
wish  to,  only  what  they  are  allowed  by  Parliament.  Here  they 
have  a  sliding  scale  at  ten  cents  or  eight  cents,  and  going  down, 
down,  down  and  apportioning  the  price  to  what  they  will  bear. 
That  is  what  decides  in  the  case. 

Q.  Do  you  think  there  should  be  a  uniform  rate  for  electricity 
as  there  is  for  gas  ?  A.  I  think  there  is  such  a  difference  in  the 
cost  of  producing  current  and  distributing  current  in  the  high 
tension  system  of  production  and  distribution  that  it  will  warrant 
a  slightly  lower  rate  than  the  low  tension,  or  what  is  called  the 
Edison  system.  The  rate  that  should  be  made  for  high  and  low 
tension  consumers  should  simply  be  based  upon  the  extra  cost  of 
small  consumers  and  the  proportionate  cost  for  metering  and  col- 
lecting, etc.  I  want  to  say  that  the  Edison  Company,  although  it 
recognizes  that  theory  and  practice,  it  pays  no  attention  to  it. 
There  is  a  list  of  thousands  of  bills  made  out  at  a  discount  of  from 
forty  to  fifty  per  cent,  or  even  more.  This  was  part  of  the  pro- 
ceedings in  the  Edison  case,  which  shows  a  rebate.     The  tenants 
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are  supplied  under  the  same  conditions  as  the  people  along  the 
streets  are  supplied  and  as  nearly  as  I  can  make  out,  there  is 
seven  million  dollars  difference.  Since  the  eight  cent  rate, 
$4,Y70,000.  It  is  true  that  data  has  been  left  out  by  the  Edison 
Company  and  it  is  difficult  to  get  the  exact  amount,  but  that  is 
about  it. 

Q.  You  consider  that  the  tenant  consumers  are  imposed  on  to 
that  extent  ?  A.  The  tenant  consumers  should  get  the  same  rate 
as  they  get  now,  but  the  landlord  should  not  get  the  rebate. 

Q.  The  rebate  should  be  made  direct  to  the  tenant?  A.  Yes, 
they  should  have  a  special  rate. 

Q.  Do  you  consider  the  rates  for  electric  current  excessive  ? 
A.  Not  exactly  so  excessive  as  so  absurd. 

Q.  How  do  you  differentiate  that  ?  A.  I  will  illustrate  that  by 
some  bills  I  have.  T  went  down  to  a  restaurant  and  it  happened 
that  he  showed  be  a  bill  for  a  week's  service.  Now,  that  man 
paid  ten  cents  per  kilowatt  hour  for  the  first  day,  nine  cents  for 
the  next  day,  eight  cents  for  the  next  day  and  seven  cents  for  the 
next  day,  and  as  the  4th  of  July  came  in  and  there  wasn't  much 
business,  he  cut  it  down  to  seven  cents  the  following  day.  Could 
anything  be  more  absurd  than  the  operation  of  such  a  rate  as  that  ? 
During  the  whole  of  that  time  he  was  burning  at  the  same  rate 
every  day  and  he  should  have  received  the  same  price. 

Q.  Do  you  not  consider  the  rate  to  the  small  consumer  ■  exces- 
sive? A.  They  are  so  out  of  proportion  that  it  is  a  mystery  how 
they  keep  it  up. 

Q.  "What  do  you  think  would  be  a  fair  maximum  rate  to  small 
consumers  ?     A.  In  the  city  of  New  York  ? 

Q.  Certainly.  A.  Six  cents  at  the  outside.  Now,  in  a  city 
like  Holyoke,  Massachusetts,  a  six  cent  rate  would  be  absurd. 

Q.  Don't  you  think  six  cents  a  large  amount  for  the  small  con- 
sumer to  pay  ?  A.  It  is  a  large  rate,  but  I  should  explain  that  by 
saying  that  many  consumers  use  both  gas  and  electricity,  they  only 
use  electricity  on  special  occasions,  and  they  should  pay  enough 
to  make  up  the  expenses  that  arise  from  the  use  of  it  and  enough 
to  cover  the  cost  to  the  company  for  keeping  it  up. 

Q.  Do  you  consider  that  the  small  consumer  should  be  so  grossly 
charged  for  the  benefit  of  the  large  consumer  ?     A.  It  has  been  the 
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sole  object  of  the  work  in  the  last  five  years  to  decide  a  fair  rate, 
to  do  away  with  the  extraordinary  difference  in  charges. 

Q.  Will  you  explain  something  about  that,  how  the  small  con- 
sumers are  being  grossly  taxed  for  the  benefit  of  the  large  con- 
sumers? A.  Because  he  can't  help  himself.  That  is  the  basis 
of  it.  They  can't  make  their  own  current,  and  these  people  have 
been  sold  to  the  scale  as  to  what  it  will  cost  them  or  what  it  is 
supposed  to  cost  them,  and  they  can't  help  themselves. 

Q.  In  other  words,  the  Edison  'Company  establishes  the  inde- 
pendent electric  plants  and  puts  the  bulk  of  it  on  the  small  con- 
sumers ?  A.  It  is  a  thoroughly  organized  system  of  cut- throat 
competition.     They  call  it  competition. 

Mr.  Feinberg. —  Do  you  believe  that  municipal  ownership  would 
change  the  conditions  for  the  better  for  the  small  consumer?  A. 
It  has  in  many  places. 

Q.  What  towns  ?  A.  Take  a  town  like  Holyoke,  Massachusetts, 
they  took  over  the  business  from  the  private  companies  at  an  enor- 
mous cost,  but  have  paid  that  all  back  again  out  of  the  profit  of  a 
six-cent  rate  in  the  course  of  ten  years.  They  have  recouped  them- 
selves for  all  of  the  expense  of  purchasing  at  a  high  price. 

Q.  What  other  cities  ?  A.  Oh,  there  are  a  hundred  of  them, 
perhaps  two  hundred.  Where  a  town  is  so  small  that  nobody  wants 
to  undertake  the  manufacturing  of  current,  it  is  turned  over  to 
the  municipality  and  it  is  a  supposition  that  they  would  have  to 
charge  a  very  large  price,  but  they  find  that  they  charge  less  than 
the  larger  cities. 

Q.  What  is  the  highest  rate  charged  by  a  town  that  makes  its 
own  electricity  ?    A.  I  can't  say.    I  cannot  recall  those  prices. 

Q.  Are  there  any  rates  over  eight  cents  a  kilowatt  hour?  A. 
Not  that  I  recollect.  There  are  lots  of  them  at  six  cents,  and  so 
on  down  to  five,  four  and  three  cents.  The  three-cent  rate  in 
Cleveland  is  a  peculiar  affair.  When  they  established  that  three- 
cent  rate,  they  made  a  one-cent  rate  for  manufacturers  and  the 
consequence  was  that  they  had  to  call  on  them  to  supply  the  small 
consumers. 

Q.  The  bulk  of  the  consumers  pay  from  eight  cents  up?  A. 
No,  the  maximum  is  eight  cents. 
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Q.  What  is  the  rate  in  Flushing  ?  A.  Oh,  I  forgot  about  that. 
It  runs  from  eight  cents  to  small  consumers  to  twelve  cents. 

Q.  And  those  small  consumers  pay  the  largest  proportionate 
charge  of  revenue  to  the  electric  companies,  and  receive  the 
smallest  proportionate  share  of  cun*ent?  A.  I  have  that  in  regaid 
to  the  Brooklyn  case  right  here.  I  can  state  from  recollection. 
Those  paying  a  maximum  rate  produce  enough  revenue  to  the 
company  to  pay  all  of  the  expenses  of  the  business  including  taxes 
all  the  wsuj  through  and  leave  $2,124,000  of  profit,  which  is  six 
per  cent  interest  on  some  $36,000,000  of  capital. 

Q.  And  then  all  of  the  income  from  the  wholesale  consumers 
is  velvet  to  the  company,  is  it?  A.  Such  as  it  is.  They  don't 
get  so  much  velvet. 

Mr.  Crummey. —  I  came  here  this  morning  in  response  to  a 
request  of  Senator  Lawson  that  Mr.  Whitney  appear  before  the 
Committee.  It  happened  that  Mr.  Chambers  was  not  at  the  office 
this  morning,  but  I  might  add  that  I  did  see  Mr.  Hawkins  in 
reference  to  the  matter  and  he  assured  me  that  the  matter  would 
be  fully  taken  up. 

Mr.  Moss. — ■  I  suggest  that  at  some  time  in  the  future  yoiur 
people  meet  some  of  the  Committee  and  give  whatever  information 
is  necessary. 

Mr.  Edgerton. —  I  have  here  the  exact  statement  in  regard  to 
that,  that  is  the  total  income  from  the  higher  rates  which  is 
$5,485,000  and  the  total  expense  of  the  company  $3,291,000, 
leaving  $2,194,000  profit,  which  is  six  per  cent  on  abont 
$36,000,000. 

Q.  You  were  going  to  tell  what  condition  prm^ailed  in  the  Wash- 
ington market  ?  A.  That  is  a  peculiarity,  or  rather  an  illustration 
of  the  peculiarity  of  the  rate. 

Q.  The  city  owns  that  building?  A.  The  city  operates  a 
refrigerating  plant  there.  They  charge  the  operations  of  that 
refrigerating  plant  to  the  renters  in  the  building.  The  renters 
in  the  building  buy  current  of  the  Edison  Company  and  by  sep- 
arating those  two  bills  they  extract  $60,250  out  of  that  revenue, 
although  it  is  ultimately  charged  to  renters. 

Q.  By  separating  the  Edison  bill  from  what  ?  A.  The  part  the 
city  pays  for  operating  and  the  part  the  renters  pay  for  lighting. 
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Q.  And  the  current  for  both  purposes  comes  over  the  same 
wires?     A.  Same  wires. 

Q.  Why  don't  the  city  make  its  own  current  in  the  Washington 
market?  A.  Well,  it  should.  The  same  condition  prevails  there 
as  elsewhere.     They  don't  take  advantage  of  this  opportunity. 

Q.  Couldn't  they  cut  thedr  cost  in  half  if  they  would  manu- 
facture their  own  current?  A.  Less  than  one- third.  The  com- 
panies have  offered  to  put  in  engines  there  that  would  be  prac- 
tically guaranteed,  cutting  that  cost  in  three  parts. 
Q.  You  say  an  offer  has  been  made  ?  A.  Yes. 
Q.  Made  an  offer  to  the  renters  of  the  Washington  market  that 
w&uld  cut  the  rate  to  one-third  what  it  is  now  ?  A.  To  the  city 
to  operate  their  refrigerating  and  lighting  by  means  of  an  oil 
engine  instead  of  buying  from  the  Edison  Company. 

Q.  At  one-third  the  Edison  rate  ?    A.  One-third,  less  than  that. 
Q.  Is  there  a  city  electric  plant  provided  in  the  new  court- 
house?    A.   It  was  provided  in  the  beginning,  but  I  understand 
now  that  the  financial  depression  has  wiped  it  out. 

Q.  Have  you  figures  to  show  the  total  annual  electric  bill  the  city 
of  j^ew  York  pays  ?  A.  Not  at  present.  I  am  figuring  on  that 
now.  I  haven't  the  whole  bill  over  all  the  city.  What  I  figured 
out  just  covered  the  Manhattan  and  Bronx,  it  didn't  include  the 
public  buildings. 

Q.  You  said  something  before  about  the  city  claiming  a  saving 
on  the  electric  rate,  will  you  amplify  that  statement  about  the  fact 
that  instead  of  there  being  a  saving,  the  city  pays  more  than  it  did 
before?  A.  That  is  plain  enough.  All  the  saving  was  due  to 
the  invention  of  these  new  lamps,  but  by  raising  the  price  per 
kilowatt  hour  it  has  knocked  out  the  saving.  I  gave  you  the  actual 
bills  paid  for  the  years  1912,  1913  and  1915,  and  showed  an 
increase  for  lighting  in  the  Manhattan  and  the  Bronx  of  $273,925. 
Q.  Do  you  consider  that  the  Edison  Company  is  earning  fifty- 
two  per  cent  ?    A.  No,  that  was  on  the  part  of  the  change. 

Q.  Fifty-two  per  cent  on  the  par  value.  And  do  you  belie\e 
that  the  physical  value  of  the  Edison  Company  has  been  put  in 
the  excess  earnings  since  the  company  has  been  in  existence?  A. 
Well,  that  is  very  nearly  covered  in  the  surplus  and  excess  earn- 
ings, but  the  money  for  stocks  and  bonds  —  I  haven't  followed 
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that.  It  may  be  that  the  money  was  paid  from  surphis  and  didn't 
appear  as  earnings  at  all.  I  have  no  doubt  that  was  the  case.  The 
surplus  built  the  plant,  but  it  may  at  the  same  have  been  covered 
through  dividends  to  stockholders  and  then  brought  back  again. 

Q.  The  Edison  has  made  sufficient  excessive  profit  in  the  last 
twenty  years  to  have  replaced  its  entire  plant  out  of  excess,  hasn't 
it  ?    A.  I  don't  remember  that  now. 

Q.  That  is  what  you  said.  A.  If  I  told  you  that  was  the  case, 
it  was  so. 

Q.  That  is  what  your  recollection  is?  A.  My  i-ecollection  is 
that  their  earnings  at  the  present  time  provide  surplus  enough  to 
build  the  plant,  and  as  proof  of  that  now,  we  find  that  they  are 
getting  bookwriters  generally  to  say  that  that  is  a  good  plan. 
That  is,  to  provide  all  the  construction  out  of  the  surplus  because 
if  they  do  there  will  be  no  interest  charged  on  it.  As  a  matter 
of  fact,  they  always  manage  to  get  interest  on  all  they  have 
invested. 

Q.  Do  you  recall  when  the  city  of  New  York  compromised  on 
the  city's  franchise  claim  extending  over  a  number  of  years  ?  A. 
I  haven't  that  at  hand.    Without  the  data,  it  is  hard  to  say. 

Q.  You  remember  that  the  city  in  1910  made  such  an  arrange- 
ment? A.  Oh,  yes,  they  compromised  the  franchise  against  the 
gas  and  electric  bill  which  was  a  very  large  loss. 

Q.  The  city  lost  a  lot  of  money  ?     A.  Two  and  a  half  million. 

Q.  How  do  you  figure  that?  A.  Because  in  the  first  place 
there  was  a  theory  propo'unded  and  agreed  to  among  the  city 
officials  pretty  generally  that  the  city  bills  ought  to  offset  the  fran- 
chise. That  is  provided  the  companies  had  so  much  franchise 
tax  they  would  be  offset  in  the  gas  and  electric  bill. 

Q.  In  order  to  make  that  clear  the  franchise  tax  against  the 
city  and  state  accumulated  for  a  number  of  years,  because  of  con- 
tests or  delays  on  the  part  of  the  franchise  holders,  and  then  dur- 
ing that  period  the  bills  of  the  Consolidated  Gas  Company,  includ- 
ing the  bills  for  electricity,  accumulated  against  the  city,  and  after 
a  number  of  years  there  was  a  compromise  made  between  the 
finance  department,  representing  the  city  and  the  Consolidated 
Gas  Company  which  was  represented  by  George  Cortelyou,  and 
the  result  of  that  compromise  was  that  the  city  lost  about  two  mil- 
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lion  and  a  half  dollars.  A.  Two  million  and  a  half  dollars,  that 
was  the  decision  in  the  Jamaica  water  case.  That  is  bringing 
the  franchise  into  harmony  with  that  decision. 

Q.  And  the  total  was  about  twelve  million  dollars?  A.  No,  it 
was  not  as  large  as  that,  but  whatever  it  was  the  compromise 
resulted  in  a  large  loss  to  the  city,  although  it  said  in  the  papers 
that  the-  city  gained. 

Q.  In  view  of  the  fact  that  the  city,  as  you  say,  lost  more  than 
two  millions  of  dollars  in  that  compi-omise,  do  you  find  now  that 
the  city  is  in  the  same  position  because  it  has  no  contract  for 
rates?  A.  Well,  that  whole  compromise  wasn't  based  on  any- 
thing that  I  could  discover  except  a  dicker.  Of  course,  they  can 
dicker  so  much  for  electricity,  so  much  for  gas,  so  much  for  tax 
and  let's  equalize  it?  It  is  estimated  in  that  way.  They  didn't 
have  any  court  decision  at  all,  they  jumped  at  it. 

Q.  Is  there  any  specified  contract  between  the  city  of  New 
York  and  the  Consolidated  Gas  Company  now  for  electricity  ?  A. 
Well,  there  is  a  contract  in  1916  for  electricity. 

Q.  Were  those  contracts  signed  by  the  city  of  New  York  ?  A. 
Yes,  they  were  signed.  That  was  some  time  ago;  I  think  the  con- 
tract was  dated  January  24,  1916. 

Q.  Weren't  you  informed  that  there  was  no  rate  in  the  contract, 
and  that  that  matter  would  be  left  open  until  some  adjustment  was 
again  made?  A.  I  remember  at  the  time  that  the  fact  was  re- 
ferred to  that  the  difference  between  the  franchise  taxes  and  the 
electricity  — 

Q.  You  think  you  see  an  arrangement  whereby  the  Edison  Com- 
pany and  the  Consolidated  Gas  Company  are  to  increase  their 
rates  to  offset  the  franchise  tax  ?  A.  I  see  there  is  an  increase  of 
eighty  per  cent  per  kilowatt  hour.  That  would  offset  the  franchise 
or  a  great  deal  of  it. 

Q.  If  you  noticed  any  peculiar  control  ?  A.  Never  noticed  any. 
Of  course,  a  man  doesn't  know  because  the  commissioner  of  water 
supply  doesn't  give  him  any  knowledge  of  the  business.  He  must 
find  out  from  subordinates  as  to  what  is  going  on,  and  if  the 
subordinates  let  him  know  everything  that  is  going  on  he  may 
find  out,  if  not  he  will  not  know.  But  as  a  matter  of  fact,  my 
personal  knowledge  tends  to  show  that  everything  is  done  to  in- 
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crease  the  business.  Take,  for  example,  the  lights  here  in  this 
room.  See  how  they  are  located,  and  how  they  have  the  strings 
hanging  to  let  them  down.  That  is  an  arrangement  for  the  Edison 
Company.  They  use  just  twice  the  amount  when  they  are 
lowered. 

Q.  You  think  the  ceiling  lights  are  put  there  for  the  benefit  of 
the  Edison  Company  ?  A.  They  increase  the  current  as  they  raise 
them  up  to  the  ceiling  and  if  that  isn't  sufficient  they  put  reflectors 
around  them. 

Q.  Did  Commissioner  Maltbie  agree  with  you  in  your  estimates 
of  what  is  a  fair  maximum  charge?  A.  I  would  say  that  he  did. 
He  followed  my  figures  and  found  them  indispensable  in  making 
an  opinion  on  that  case.  He  used  the  figures  in  the  testimony 
and  reports. 

Q.  What  is  the  difference  in  the  payment  of  the  arc  lamps  in 
the  city  of  JSTew  York  and  in  Chicago  ?  A.  The  arc  lights  in 
Chicago,  the  flaming  arc  lamps,  are  $74.  The  ordinary  arc  lights 
$95  a  year,  but  there  was  a  bill  inti'oduced  in  the  Legislature 
which  made  the  price  $160  for  a  year,  but  the  price  was  so  exor- 
bitant that  the  thing  fell  through.  The  same  type  of  lamp  was 
only  $Y4  in  Chicago. 

Q.  What  happened?  Did  they  install  those  arc  lamps  gener- 
ally, or  what  happened?  A.  They  installed  some  of  them,  around 
this  building  and  down  to  the  bridge,  but  the  expense  was  so 
exorbitant  they  found  them  out  of  the  question. 

Q.  There  have  been  people  asphyxiated  in  this  city  every  winter 
due  to  gas.  A.  People  are  poisoned  by  the  escapement  of  the 
gas.  The  deaths  run  up  to  three  hundred  fifty  deaths  a  year. 
Some  are  cases  of  suicide,  but  some  are  cause^i  from  water  gas. 

Q.  Then  the  water  gas  makes  the  poisonous  gas?  A.  The  oil 
gas  doesn't  make  the  poison. 

Q.  Could  the  gas  companies  in  IsTew  York  city  have  furnished 
a  quality  of  gas  that  was  non-poisonous  and  sell  it  for  less  than 
eighty  cents  ?  A.  Practically,  yes.  That  is  to  say  if  they  elimin- 
ated most  of  this  water  gas  and  thereby  raised  the  caudle  power 
they  could. 

Q.  Could  they  have  sold  gas  made  out  of  oil  for  sixty  cents 
at  good  profit?  A.  I  think  I  figured  seventy  cents  would  be  the 
fair  rate,  although  it  depends  on  the  price  at  which  oil  is  sold. 
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Q.  Gas  could  be  sold  at  sixty  at  a  large  profit  in  the  city?  A. 
Sixty-five. 

Q.  Who  sold  it  at  that  ?  Standard  Oil  ?  A.  I  don't  know  as 
I  ought  to  name  the  company. 

Q.  Is  there  any  objection  to  telling  the  name,  Mr.  Edgerton? 

A.  I  remember  he  said  to  William  Kockefeller  that  you  can  tell 
it  to  anybody  but  ■ — ■ 

Q.  You  have  had  experience  in  gas  matters  and  oil  matters, 
haven't  you  ?  A.  Yes,  as  buyer  of  oil  and  engineer  of  the  United 
Gas  Improvement  Company. 

Q.  You  have  established  many  new  gas  plants,  haven't  you  ?  A. 
Yes,  in  New  Orleans  and  ever  since  1874. 

Q.  Did  you  ever  manufacture  water  gas?  A.  Yes,  a  small 
amount. 

Q.  You  could  manufacture  water  gas  as  cheap  as  oil  gas,  or 
cheaper  ?    A.  On  the  candle  power  basis,  yes. 

Q.  Xow,    they   propose   some   method   of   testing   gas  by   the 

B.  T.  U.  test  ?  A.  Yes,  that  is  now  being  investigated,  but  it  has 
been  stated  that  it  will  decrease  the  quality  of  gas  and  raise  the 
price. 

Mr.  Moss. —  If  the  rating  is  lowered  to  eighty  cents  the  com- 
panies stand  to  make  just  as  much  money  notwithstanding  the 
reduction  in  the  rate,  because  of  the  quality  of  the  gas  being 
supplied  ?  A.  If  they  come  down  to  the  British  Thermol  Union 
they  would  make  a  gas  that  is  a  lower  candle  power. 

Q.  The  British  Thermol  Union  is  a  test  of  heat  units,  and  what 
we  want  is  illuminating  light  rather  than  heat.  A.  We  want 
both. 

Mr.  Klein. —  The  eighty-cent  would  be  raised  to  one  dollar  and 
twenty-fire.     Would  the  public  gain  by  it?     A.  Yes. 

Mr.  Moss. —  They  have  really  gained  by  it  ?    A.  Yes. 

Q.  Yon  have  been  exceedingly  fair  in  your  testimony.  You 
have  refrained  from  criticising  the  different  companies  several 
times  when  Mr.  Klein's  questions  might  have  involved  you,  but 
yon  have  refused  to  be  lead  by  him  and  you  have  appeared  to 
be  a  very  fair  witness.  It  is  unusual  to  have  a  witness  come  in 
this  way  guarding  his  testimony  in  such  a  way  that  he  doesn't  go 
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too  far,  and  we  are  inclined  to  pay  more  than  usual  attention  to 
your  testimony.  You  are  not  here  to  gratify  any  grievance.  A. 
Not  at  all. 

Q.  You  are  an  old  man.  Your  gray  hairs  are  a  crown  of  glory. 
A.  I  am  an  old  -man,  but  I  feel  young. 

Q.  Evidently  you  do,  but  you  are  not  expecting  to  make  a  for- 
tune in  the  gas  business  one  way  or  the  other.  A.  ISTot  at  all. 
I  haven't  any  object. 

Q.  The  public  officials  seem  to  have  approved  this  new  test? 
A.  They  have  all  fallen. 

Q.  What  has  the  Commission  done  about  it  ?  A.  The  Commis- 
sion seems  to  be  treating  this  question  very  fairly,  they  don't 
propose  to  be  taken  in. 

Q.  Has  the  British  Thermol  Union  test  been  established?  A. 
It  has  been  established  where  it  wouldn't  hurt. 

Q.  In  New  York  city  ?    A.  No. 

Mr.  Klein. —  Are  the  people  in  the  water  department  in  favor 
of  it?  A.  All  that  I  heard  express  an  opinion.  They  look  on 
my  views  as  being  absurd. 

Q.  What  does  the  lighting  bureau  think  of  the  B.  T.  U.  ?  A. 
They  think  it  is  all  right  for  heating,  but  for  lighting  it  is  the 
greatest  mistake  in  the  world. 

Q.  Well,  the  water  department  isn't  a  heating  department,  is 
it  ?    A.  It  is  not. 

Q.  They  pass  on  every  lighting  bill  in  the  city,  no  matter 
where  used? 

Mr.  Moss. —  How  do  the  members  of  the  Public  Service  Com- 
mission stand  on  the  B.  T.  U.  business?  A.  They  previously 
egged  it  on. 

Mr.  Feinberg. —  Mr.  Smith  desires  to  make  a  statement. 

Mr.  Moss. —  There  is  just  this.  Did  Mr.  WillcO'X  take  any  atti- 
tude on  this  matter?     A.  Why,  on  the  eighty-cent  gas  case,  yes. 

Q.  What  was  his  attitude?  A.  That  the  city  was  wrong,  and 
that  the  report  was  ridiculous.  It  was  even  turned  down  by  the 
Supreme  Court  entirely.  Mr.  Willcox  came  out  in  an  interview 
in  the  New  York  Times  and  is  quoted  as  saying  that  his  opinion 
was  right,  that  they  had  gone  too  fast.  He  said  that  the  gas  com- 
panies were  right  and  the  city  was  wrong. 
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Q.  Did  you  know  that  the  gas  case  as  reported  in  the  law  books 
is  entitled,  William  R.  Willcox  and  others  against  the  Consolidated 
Gas  Company?    A.  Yes,  and  I  thought  it  was  a  fine  joke. 

Mr.  Smith. —  The  Chairman  of  the  Committee  has  had  his 
attention  called  by  letter  to  the  proposition  under  the  transporta- 
tion corporation  law,  whereby  gas  and  electric  light  corporations 
are  permitted  to  charge  and  have  deposited  in  the  words  of  the 
law,  "  A  reasonable  sum  of  money  according  to  the  number  of 
or  the  size  of  the  light  proposed  to  be  used  for  twelve  calendar 
months,  and  covering  the  quantity  of  gas  and  electric  light  neces- 
sary to  supply  the  same  as  security  for  the  payment  of  the  elec- 
tricity and  light,  or  rent  or  compensation  for  inside  pipe,  or  wire 
or  fixtures  to  be  used  by  the  corporation,  as  a  result  of  which 
requirements  of  the  law,  the  New  York  companies  have  required 
a  uniform  deposit  of  $5.00.  Independent  of  what  might  be  the 
legal  requirement  as  a  result  of  these  deposits,  there  are  large 
sums  of  money  in  possession  of  these  companies  by  reason  of 
unclaimed  deposits,  and  there  is  no  law  for  the  renewal  which 
provides  for  the  disposition  of  these  sums  other  than  for  the 
benefit  of  the  company." 

And  while  we  have  no  opportunity  to  make  an  investigation,  we 
want  to  get  that  in  the  record  in  the  form  of  a  note  in  connection 
with  this  record  which  may  be  examined  as  to  what  reports  are 
made  by  the  company  and  what  disposition  is  made. 

Mr.  Moss. —  Mr.  Edgerton,  what  would  you  consider  a  maxi- 
mum rate  to  be  charged  for  electricity  in  this  city  to  the  con- 
sumer ?    A.  I  should  say  six  cents  would  be  the  maximum  rate. 

Mr.  Edgerton. —  I  say,  that  being  connected  with  the  eighty- 
cent  gas  case  on  the  part  of  the  city,  after  having  been  an  expert 
for  the  state,  it  came  about  at  one  time  that  the  Public  Service 
Commission,  having  got  Mr.  Whitney  as  its  counsel,  there  was  an 
effort  made  to  throw  out  all  of  the  testimony  of  the  state  in  the 
case  and  undoubtedly  the  success  of  that  effort  would  have  been 
a  reversal  of  the  decision  in  the  case ;  that  is  to  say,  that  if  it  was 
left  to  the  gas  companies'  testimony  as  the  only  thing  on  which  to 
base  the  case,  by  throwing  out  all  of  the  testimony  of  the  state  and 
city,  would  have  resulted  in  turning  as  high  as  $12,000,000  back 
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as  deposits  that  were  tied  up  in  the  courts  and  turning  it  back 
in  the  hands  of  the  companies. 

Commodore  Albert  Moritz.— Mr.  Mo'SS  wants  me  to  make  a 
statement. 

Mr.  Feinberg.— Where  do  you  live?  A.  723  East  18th  street, 
Brooklyn. 

Mr.  Moritz. —  I  am  appearing  as  a  complainant  in  the  electric 
light  case  of  Brooklyn,  and  I  object  to  Mr.  H.  H.  Edgerton's 
testimony  favoring  a  six-cent  maximum  rate  whereas  in  my  brief 
for  the  people  I  have  demanded  a  flat  rate  of  five  cents.  From  the 
records  in  the  case,  in  my  judgment,  I  think  they  would  permit  a 
maximum  flat  charge  of  five  cents. 

Mr.  Moss. —  And  you  make  this  statement  having  been  a  wit- 
ness and  desire  that  Mr.  Edgerton's  idea  should  not  in  any  way 
be  quoted  so  as  to  interfere  with  the  claim  you  have  made  in  your 
brief  in  this  case  that  is  pending  that  five  cents  would  be  a  fair 
rate.  I  think  it  is  sufiicient  to  have  your  testimony  to  go  along 
with  his,  and  it  emphasizes  what  I  said  about  Mr.  Edgerton  being 
conser\^ative  in  his  statements,  he  has  been  careful  not  to  make  any 
excessive  claim  against  the  company,  but  no  doubt,  Mr.  Moritz, 
the  statements  which  you  have  made  is  founded  on  the  evidence 
and  very  likely  is  correct.  I  am  very  glad  to  have  it  on  the  record. 
As  your  case  is  pending  we  would  be  very  glad  to  have  you  furnish 
us  with  a  copy  of  your  brief  to  place  among  the  records  of  the 
Committee  whenever  you  think  necessary. 

It  has  been  stated  that  a  differential  of  two  cents  would  be  a 
fair  rate  between  the  high  tension  and  low  tension  consumers  of 
electric  current,  and  I  am  of  the  opinion  that  a  differential  of  one 
cent  is  more  than  sufiicient  to  make  up  any  differences. 

Senator  Lawson. —  For  the  purposes  of  the  record  there  has  been 
called  to  my  attention  a  matter  which  I  deem  to  be  an  echo  of  the 
wire  tapping  proclivities  of  the  police  department  which  illus- 
trates to  me  that  there  are  in  the  department,  a  number  of  rules 
and  regulations  not  supported  by  a  statutory  law  and  which  are 
rules  created  by  the  department  itself,  and  all  of  which  have  a 
tendency  to  oppose  the  constitutional  liberties  of  certain  of  our 
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citizens,  by  the  police  depaxtment,  under  the  guise  of  being  under 
suspicion  or  about  to  do  something  wrong. 

The  particular  incident  called  to  my  attention  is  an  order  issued 
by  the  police  of  the  154th  precinct  of  Brooklyn  to  the  owners  of 
the  premises  at  1799  Broadway  by  the  name  of  K.  Welcker, 
ordering  him  on  a  form  letter  created  by  the  police  department  to 
dispossess  a  certain  tenant  by  the  name  of  John  Miller  and  his 
family,  consisting  of  a  wife  and  four  children,  residing  at  1799 
Broadway,  under  the  suspicion  that  the  said  John  Miller  was 
violating  section  986  of  the  penal  code  commonly  known  as  the 
anti-betting  law.  It  seems  that  about  a  week  ago  two  detectives 
under  the  direction  of  Inspector  Farrell,  of  Brooklyn,  proceeded 
to  1799  Broadway  without  warrant  of  arrest  or  other  authority 
and  met  John  Miller  at  the  doorway  of  his  home.  They  requested 
permission  to  go  into  the  house  and  the  second  floor  wherein  he 
has  his  apartments,  and  they  entered  and  found  certain  papers 
which  they  term  as  racing  sheets,  but  which  appears  to  be  nothing 
more  or  less  than  newspapers  containing  racing  charts  of  horses 
at  the  race  track.  The  police  officials  seized  these  papers  and 
without  any  further  authority  tore  out  the  telephone  of  John 
Miller  and  then  sent  notice  to  the  landlord  that  they  wanted 
the  said  Miller  dispoesessed. 

No  warrant  has  been  issued  under  the  law  for  the  arrest  of 
John  Miller  for  any  crime,  he  has  never  been  arrested  or  convicted 
and  if  the  police  department  under  their  own  rules  and  regula- 
tions can  without  wai-rant  or  by  any  other  process  of  law  instruct 
landlords  to  dispossess  their  tenants  on  suspicion,  it  is  indeed  time 
that  the  workings  of  the  police  department  of  the  city  of  New 
York  should  be  thoroughly  investigated  particularly  by  a  legisla- 
tive committee. 

It  is  my  intention  at  the  next  session  of  the  legislature  to  intro- 
duce a  resolution  to  create  a  committee  of  the  Senate  and  the 
Assembly  to  investigate  the  workings  of  the  police  department  of 
the  city  of  New  York  and  the  various  police  departments  of  the 
state  to  ascertain  wherein  they  derive  authority  to  make  rules  and 
regulations  not  authorized  by  law,  to  permit  listening  in  on  tele- 
phones, to  order  the  eviction  of  tenants  without  giving  the  tenant 
notice  under  due  process  of  law.  Such  an  investigation  as  this  I 
45 
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deem  would  be  for  tlie  benefit  of  law-abiding  citizens,  because 
from  the  evidence  on  our  record,  the  police  are  usurping  the 
authority  granted  them  by  the  Legislature  and  the  Constitution, 
and  are  acting  contrary  to  the  police  powers  of  the  state  in  creat- 
ing special  rules  and  regulations  governing  the  behavior  of  our 
citizens. 

Adjourned  subject  to  the  call  of  the  Chair. 


^'-1  14  1924 
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